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CASES 

ARGUED AND DETEEMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



PENNSYLVANIA E. 00. T. INTERNATIONAL COAL MINING CO. 

INTERNATIONAL COAL MINING CO. v. PENNSYLVANIA B. CO. 

(Circuit Court of Appeala, Third Circuit. October 6, 1909.) 

No. 36. 

1. Carriers (§ 32*) — Interstate Commerce Act — Discrimination Between 

shippers— "simllab clkoumstakces and conditions." 

In Interstate Commerce Act Feb. 4, 1887, c. 104, § 2, 24 Stat. 379 (U. S. 
Comp. St. 1901, p. 3155), whieh prohibits discrimination between shippers 
under "substantially simllar circumstances and conditions," sucb plirase 
relates to the circumstances and conditions of carriage only, and does not 
Include matters affiectlng indlvidual shippers ; and a railroad company is 
not auttiorized to charge one shipper of coal a lower rate than is charged 
aiiother shipper between tlie same terminais, because the former is 
shipping under contracts extending over a term of years, based on lower 
rates whieh were in force when such contracts were made, while the other 
shipper has no such contracts. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 85 ; Dec. Dig. § 
32.*] 

2. Cakbiebs (§ 32*)— Interstate Commerce Law— Discrimination in Rates. 

Wbere a railroad company operating an Interstate road treated points 
on a Connecting road whieh it also operated as within a certain coal dis- 
trict, from ail points in whieh, whether on such Une or its own line, it 
made and publlshed the same rates, such road for freight purposes was a 
part of its line, and its relations with the owner thereof are immaterial. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 83; Dec. Dig. § 
32.*] 

3. Carriers (§ 36*)— Action for Discrimination in Rates— Measure of Dam- 

ages. 

In an action by a coal mining company agalnst a railroad company un- 
der Interstate Commerce Act Feb. 4, 1887, c. 104, § 8, 24 Stat. 382 (U. S. 
Comp. St. 1901, p. 3159), to recover damages because of discrimination in 
rates made in favor of other shippers between the same terminais, the 
measure of damages recoverable is the différence between the amount paid 
by plaintifC and the amount it would hâve paid at the lowest rate charged 
on any other shipments carried under substantially the same circum- 
stances and conditions during the same time, and not the différence be- 
tween the rates paid by it and the average rate paid by any other shipper. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 95 ; Dec. Dig. § 
36.*] 

•For other oases see same topic & § numbee in Dec. & Am. DIgs, 1907 to date, & Rep'r Indexes 
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4. Carriers (§ 36*)— Interstate Commerce Law— Action tok Dibckimination 

IN Rates. 

To entitle a sliipper to maintain an action against a rallroad conipany 
under Interstate Commerce Act Feb. 4, 1887, c. 104, § 8, 24 Stat. 382 (U. 
S. Comp. St. 1901, p. 3159), to recover damages for being unjustly dis- 
criminated against in rates, It is not necessary that he should hâve paid 
the frelght charged under protest. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 95; Dec. Dig. g 
36.*] 

5. Abatement and Bevival (§ 41*)— Transfer of Title ey Plaimtiff. 

A pending action tô recover damages is not abated by a judicial sale of 
the plaIntifC's property, including the chose in action in suit, and proof of 
such sale constitutes no défense to the action. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dig. g 
212 ; Dec. Dig. § 41.*J 

6. Carriers (§ 36*)— Interstate Commerce Act— Action for Discrimination 

IN Rates. 

A coal shipijer, vvhich, with others, was given rebates by a railroad 
Company in violation of law, cannot maintain an action against the Com- 
pany to recover damages for discrimination because others were granted 
larger rebates. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 95; Dec. Dig. § 
36.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Action by the International Coal Mining Company against the Penn- 
sylvania Railroad Company for discrimination. Judgrnent for plain- 
tiff, and both parties bring error. Aiïirmed. 

Francis I. Gowen and Sellers & Rhoads, for Pennsylvania R. Co. 
James W. M. Newlin, for International Coal Mining Co. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below the Interna- 
tional Coal Mining Company, herein called the "Mining Company," 
recovered a verdict against the Pennsylvania Railroad Company, herein 
called the "Railroad," for alleged unjust discrimination in freight char- 
ges. To a judgrnent entered on such verdict, both parties sued out writs 
of error. We will first consider that of the Railroad. 

It seems the Mining Company shipped coal over the Railroad's lines 
from its mines in bituminous régions of Pennsylvania to tide water 
from 1894 to 1901. The court excluded évidence bearing on the ship- 
ments prior to July 29, 1898, on the ground they were barred by the 
statute of limitations. As to the shipments from that date to April, 
1899, the évidence showed the Mining Company paid the same rate 
as other shippers. Consequently there was no recovery for that period. 
From April 1, 1899, to 1901, it was conceded the Mining Company paid 
a higher rate than other shippers, and the verdict covered shipments 
during such period. The suit is based on section 3 of Act Feb. 4, 1887, 
c. 104, 34 Stat. 379 (U. S. Comp. St. 1901, p. 3155), which provides: 

"If any common carrier subjeet to the provisions of this act shàll, directly 
or indirectly, by any spécial rate, rebate, drawback, or other device, charge, 
demand, coUect, or reeeive from any persou or persons a greater or less com- 

•For other cases see same topic & § numbek in Ueo. & Am. Digs. 1907 to date, & Rep'r Inflexe» 
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pensatlon for any service rendered, or to be rendered, In fhe trànsportation of 
passengers or property, subject to the provisions of thls act, tlian It cliarges, 
demands, collects, or receives from any otiier perspn or j>ersons for doing for 
iiim or theni a lilîO and eontemporaneous service in tlie transportation pf a like 
kind of traffic uiider substantlally similar eircumstanees and conditions, sucli 
common carrier shall be deeuied gnilty of unjust discrimination, wiiicb is 
liereby prohibited and declared to be unlawful." 

The Railroad sought to escape liability for such excess freight 
charges during said last-named period by reason of the following facts : 
On April 1, 1899, by, its published tariff, it advanced its coal freight 
rates. At that time many shippers from the Mining Company's vicini- 
ty to seatoard had outstanding contracts to make coal deliveries over 
a séries of years. Thèse contracts were based on the freight rates in 
force when they were made. The Railroad, feeling its new and higher 
rates would entail serions loss on shippers bound by such contracts, 
herein called "contract coal," continued in the case of such contracts 
the old and lower freight rates. This was done openly, and, indeed, 
the Mining Company was informed, if it had such contracts, its coal 
would be carried at the old rate. It had no such contracts, and there- 
fore it was charged the higher rate for what was called "free coal," 
and the verdict is based on such differentiâl. The Mining Company's 
shipments were in part from the Huntingdon & Broad Top Railroad, 
which was a separate company from the Railroad, but was operated by 
it. No shipments of contract coal were made from the Huntingdon 
& Broad Top Railroad. The other shipments of the Mining Company, 
as well as shipments of contract coal by other shippers, were made 
from the Clearfield district. The court submitted to the jury the ques- 
tion whether the Huntingdon & Broad Top Railroad was part of the 
Clearfield district, and its verdict established that such was the case. 
Now the Railroad sought to draw a distinction between shipments of 
"contract coal" and "free coal" as above described, requesting the court 
to charge: 

"If the jury believe that it would tend to the beneflt of its shippers, and 
would also tend to secure for it a larger volume of business, the carrier is 
not guilty of discrimination forbidden by the Interstate commerce act, becanse 
it carries, at rates of freight in force at the time such contracts were entered 
into, coal embraced in and shlpped under contracts extending for a period of 
time, even though at the same time it may be charglug a higher rate on coal 
not covered by or embraced in contracts of such a character, provlded it ex- 
tends the beneflt of the lower rates to ail shippers havlng such contracts and 
shipping coal thereunder." 

We are thus brought face to face with the question whether the ex- 
istence of thèse contracts created a dissimilarity of circumstance and 
condition under which the service of carriage was rendered. To us 
the reading of the act is clear. The act contemplâtes "compensation 
for any service rendered." Now it is manifest that "service rendered" 
is the physical service of carriage. Elsewhere it is spoken of as "a like 
and eontemporaneous service." Such service is "service in the trans- 
portation," it is a "service in the transportation of a like kind of traf- 
fic"; and it is a service in transportation "under substantlally similar 
eircumstanees and conditions." The law having in view the carriage 
of freight and equal rates to ail, it is clear to us that the words "sub- 
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stantially sîmilar cîrcumstances and conditions," as used in this sub- 
section, are those which aiïect transportation, and not those which 
involve personal conditions or contractual relations between one par- 
ticular shipper and the carrier, but are such tliings only as are circijm- 
stances of carriage generally. 

In Wight V. United States, 167 U. S. 513, 17 Sup. Ct. 823, 42 V. 
Ed. 258, it was sought to differentiate the service performed by the 
différent terminal facilities of the two shippers at their respective ware- 
houses ; but the court held thèse were not the circumstances and con- 
ditions of the act, but that the circumstances and conditions the act 
contemplated were those which affected the actual carriage of the 
f reight, using this language : 

"It was the purpose of this act to enforce equality between shlpppers, and It 
probibits any rebate or other devlee by which two shippers, shipping over the 
same Mne, the same distance, under the same circumstances of carriage, are 
compelled to pay." 

And that this phrase, "circumstances of carriage," was a carefully 
chosen one, limiting the circumstances to such as affected haulage of 
freight, is shown in Interstate Com. Com. v. Alabama R. Co., 168 U. S. 
166, 18 Sup. Ct. 49 (4» L. Ed. 414), where, referring to Wight v. 
United States, supra, the court say : 

"We there held that the phrase 'under substantlally slmllar circumstances 
and conditions,' as used In the second section, refers to the matter of carriage, 
and does not Include compétition between rival routes." 

It foUows, therefore, that if thèse circumstances and conditions of 
section 2 are those which affect haulage, and do not include compéti- 
tion between rival routes, they do not include individual éléments af- 
fecting individual shippers. The purpose of the section is to afford 
identity of rate for substantial identity of transportation service, and 
anything that does not aid in determining what is such substantial iden- 
tity of haulage does not aid in the application of the section. Evidently 
it was with this view the court purposely said in that part of its charge 
hère assigned for error: 

"It Is contended by the défendant that, if shippers hâve overlapplng con- 
tracts, they can be classlfied. ïhe Interstate commerce act authorizes the 
classification of commerce. You can ship coal for one price per ton, iron pipe 
for another, and pig iron for another. In other words, there Is a" classification 
of commerce. Whether they could classlfy overlapplng contracts, schedule 
them, and make them public or not, Is not a question In this case ; but It is a 
question whether or not, when they schedule a certain figure for the transpor- 
tation of property from one point to another as their tarlff rate, and malîe that 
public, they are bound by it, and the law Is that they cannot hâve a private 
agreement, overlapplng or not overlapplng, which gives a competltor, during 
the contemporaneous shipments, a return or an advantage over the published 
rate." 

Where, as in this case, the Railroad made a published rate for coal 
from the Clearfield district to tide water, and the Railroad charged the 
Mining Company for this haulage the published rate, but charged other 
shippers for the same haulage lower rates, it is clear it violated the sec- 
ond section, in that, as said by the Suprême Court : 

"Two shippers^ shipping over the same Une, the same distance, under the, 
Bame circumstances of carriage, are compelled to pay différent prlces therefor." 
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Whether, indeed, the railroad might hâve classified contract coal in 
one class and free coal in another is not before us; for in point of fact 
it made no such classification and made no differential rates for such 
coal. What it did was to give a rate on coal from the Clearfield dis- 
trict to seaboard to one shipper and deny it to another, and thereby it 
violated the express provisions of the statute. The like circumstances 
and conditions are those which arise within the field of haulage, and 
not those which exist outside. In this case the Railroad charged to 
one shipper a rate of haulage, and, the coal of the other shipper being 
hauled from the same initial locality to the same terminal point, the 
haulage was identical, and therefore the freight should be the same. 
To hold otherwise, and to say that because one shipper had made a 
prior contract, based on lovi'er freight rates, the service was thereby 
made dissimilar, is not only to contend for a physical non sequitur, 
but it introduces a practice fraught with possibilities of unjust discrim- 
inations and fraudulent rebates. 

The next question concerns the shipments of the Mining Company 
from the Huntingdon & Broad Top Railroad Company. Just what 
the relation of that road is to the Pennsylvania Railroad we are not 
exactly shown, either in the proofs or briefs. The proofs do show, 
however, that the Huntingdon & Broad Top Railroad was within what 
for freight purposes was known as the "Clearfield district," that the 
rate from it was obtained from the Pennsylvania Railroad and was 
the gênerai Clearfield district rate, and that the Mining Company had 
no dealings or rate quotations from the Huntingdon & Broad Top 
Railroad. The portion of the charge which reads : 

"It is contended by the défendant that ail the shipments made by the plain- 
tifï during this time, starting from the Huntingdon & Broad ïop Railroad, 
were not in the Clearfield district, and for that reason they were not a like 
service rendered under substantlally similar conditions and circumstances. 
The plaintllï contends that the shipments on the Huntingdon & Broad Top 
Kallroad and the point of shipment from which the plaintllï shipped its coal 
on that road are In the Clearfield district, and that the évidence in this case 
shows that they were treated as being In the Clearfield district. You will say 
which is correct. You will say whether the évidence shows it is in the district, 
or is not in the district. If it is in the district, the shipments from that point 
would be from the same Initial point. If it Is not in the district, they would 
not be from the same Initial point. It is a matter for you," 

— is hère assigned for error. We find no error in such language. 
Whatever may hâve been its relations with the Broad Top Railroad, 
the Pennsylvania, for freight purposes, chose to include it within the 
Clearfield district, published rates from it as within such district, quoted 
such rates to the Mining Company, and coUected the same. By such 
acts the jury had a right to infer the Broad Top Railroad was, so far 
as the purposes of this case went, and for freight purposes, a part of 
the Pennsylvania Railroad system. Thus one of the witnesses, speak- 
ing of the Broad Top as a separate organization, operated by its own 
officers, says : 

"We didn't know it in freight rates. We didn't ask them for freight rates, 
We never obtained any freight rates from them. There was no différence In 
gettlng a freight rate on Broad Top shipments from a Sonman or Clearfield 
tounty shipment." 
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He fiirther said: 

"Q. Takiug up the matter of the Huntingdon & Broad Top, they were In the 
(Uearflpld région? A. Tes; under the taiiffi rates. Q. And your deallngs as to 
l'reigUt were entlrely vvith the Peimsylvania Kailroad; that is to say, the 
l'emisylvauia flxed a rate wlilch covered the movemeut on the Huntingdon & 
Brond Top? A. Tes. Q. So that was one transaction, without regard to the 
starting point, and that was in the Olearfield région — one transaction from 
start to finish, delivery point, with the Pennsylvania Bailroad? A. Yes." 

Under thèse proofs we think the court was right in submitting the 
question to the jury whether shipments over the Pennsylvania Railroad 
originating on the Huntington & Broad Top were shipments from the 
Clearfield district and embraced within the rate established for that 
district by the Pennsylvania Railroad ; for by the first section of the 
act the term "railroad" is defined to mean : 

"AU the road in use by any corporation operating a railroad, whether owned 
or operated under a contract, agreement or.lease." 

That being established, the shipments of the Mining Company were 
entitled to the same rates for like shipments the railroad gave any oth- 
er like shipper in the Clearfield district, although the shipments of the 
latter did not originate in that particular part of the Clearfield district 
covered by the Huntingdon & Broad Top. As a matter of policy it 
may well be that it would be to the advantage of railways to make such 
an arrangement ; but Congress has not left thèse matters open to them. 
It has laid down the broad, simple principle of like rate for like serv- 
ice, and has not authorized the railroad to make other extrinsic con- 
sidérations a ground for giving différent rates for the same service. 
For, as was said in London & Northwestern Ry. Co. v. Evershed, 3 
Appeal Cases, Law Reports, 1038 : 

"It equality of charges is to be disregarded under any circumstances, that 
might be made a eloalî for malîing inequallties of charge under unjustiflable 
circumstances. I do not lînow whether that was the motive and intention of 
the Législature or not, and I do not Inquire. What the Législature has elearly 
said is that the tolls must be charged equally to ail persons under the same 
circumstances. I think that means under similar circumstances as to the goods, 
not as to the person. I do not think the person cornes înto the question at ail." 

The next assignment of error raises the question of the propriety of 
the court's refusai of defendant's seventh point, which is: 

"The plaintife is not entitled to recover on ail its shipments made In any 
one month or perlod of time because of the fact that durlng such time the de- 
fendant transported at a lower rate than it charged the plaintifC a portion of 
the shipments of some other shipper. If such lower rate was not justified, 
the amount which the plaiutifE is entitled to recover is measured by the dif- 
férence between the rate per ton which it paid on ail Its shipments durlng 
such period and the rate per ton which the other shipper paid on his or its 
whole volume of shipments durlng snch period. i\s there is no évidence from 
which the .iury can estimate the rate per ton paid on ail their shipments by 
tlie shippers, a portion of whose shipments were carried at lower rates than 
were clmrged the plaiiitiff, there is no basis on which to estimate the amount 
which the plalntiff Is entitled to recover, and it is ouly, therefore, entitled to 
recover nominal damages." 

This point in efliect requested the court to charge, as fixing the meas- 
ure of recovery, not the lowest rate charged by the railroad to another 
shipper, but the gênerai average paid on ail shipments made by such 
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shipper. For instance, the railroad contends that, where another ship- 
per's contract coal was charged a less rate than the Mining Company, 
the recovery was not fixed by the différence between thèse two rates, 
but the fixing rate was the average rate paid on ail contract coal shipped 
at the lower rate and aJl free coal at the higher rate. We think the 
court was right in denying this point. Whatever may be argued in 
support of the equity of such a rule, the simple answer is that Con- 
gress made no such rule. The purpose of the act is clear, viz., to en- 
force equality of rate for like service in every case, and the mischief 
is done when for that service a shipper is charged more than any oth- 
er shipper is charged for "any service rendered, or to be rendered, in 
the transportation of passengers or property." So long as it charges 
a lower rate for any shipment, the law is defeated, although on other 
shipments it may charge the proper rate. 

The next assignment of error raises the question whether the plain- 
tif? can maintain this action in view of the fact, that, with knowledge 
that it was being charged a higher rate for its free coal than other ship- 
tpers were charged for contract coal, it nevertheless paid the freight 
without protest. It is now claimed that the absence of protest ac- 
companying payment of freight is fatal to the right of action. We 
are of opinion such is not the case. This is not the ordinary case of a 
suit to recover back a sum of money which has been mistakenly paid 
and received, but is one where a statute has stamped the receipt of the 
money as unlawf ul. Thus section 2 provides : 

"Such common carrier shall be deemed guilty of unjust discrimination, 
wlilcli is hereby protilblted and declared to be unlawfnl" 

—and créâtes a statutory right of recovery, not of the freight paid, but 
of damages, viz. : 

"Sucli common carrier shall be liable to the person or persons injured there- 
by for the full amount of damages sustained in conséquence of any such vio- 
lation of the provisions of this act." 

From this it is clear that, Congress having conferred a statutory 
right of action, and having imposed a liability to action by section 8 
on the carrier, who shall "do, or cause to be done, or permit to be done 
any act, matter or thing in this act prohibited or declared to be un- 
lawful," and, we may add, having conferred such right of action with- 
out imposing the précèdent condition of protest, it follows that the 
courts cannot by construction impose on the statutory right a condi- 
tion which Congress has not imposed. It follows, therefore, that this 
assignment cannot be sustained. This is in harmony with the holding 
of the Suprême Court in United States Bank v. Bank of Washington, 
6 Pet. 17, 8 L,. Ed. 299, where it was said : 

"Where money is wrongfully and illegally exacted, it Is received without 
Eny légal right or authority to receive it; and the law, at the very time of 
t>ayment, créâtes the obligation to refund it. A notice of intention to recover 
tiack the money does not, even in such cases, create the right to recover it 
back. That results from the illégal exaction of it ; and the notice may serve 
to rebut the inference that it was a voluntary payment, or made through misr 
take." 

The next question raised is that the court erred in refusing to ad- 
mit in évidence an exemplification of a record of the state court in the 
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case of Cresson & Clearfield Coal & Coke Company v. International 
Coal Mining- Co., for the purpose of showing a jiidicial sale of the 
International Coal Mining Company's claim or chose in action which 
is the subject-matter of the présent suit. We see no réversible errer 
in such ruling- by the court. Whatever might be the effect of such 
judicial sale, the refusai of the court to admit it as a matter of évi- 
dence at the trial was not improper. When this suit was brought the 
right of action was clearly in the International Coal Mining Company, 
then and now the légal plaintiff. It is alleged such right of action was, 
after action brought, sold from it by judicial sale. But, waiving the 
question whether this sale, which was made on a lien obtained within 
four months prior to bankruptcy, is not void under the law, it is clear 
the sale would not abate the action. Thatcher v. Rockwell, 105 U. S. 
467, 26 h. Ed. 949; Eyster v. Gaff, 91 U. S. 521, 23 L. Ed. 403. No 
contention is now made that the right of action did not pass to the 
trustée, if it was not previously divested by the alleged judicial sale. 
When a plaintiff in a pending action becomes bankrupt, such action is 
not thereby abated (Hahlo v. Cole, 15 Am. Bankr. Rep. 591, 112 App. 
Div. 639, 98 N. Y. Supp. 1049), for section 11 of the act (Acts July 1, 
1898, c. 541, 30 Stat. 549 [U. S. Comp. St. 1901, p. 3426]) provides: 

"A trustée may, with the approval of the court, be permitted to prosecute 
as trustée any suit commeneed by the bankrupt prlor to the adjudication, wlth 
like force and efCect as thougti it had been commeneed by him," 

Accordingly the trustée in this bankruptcy was hère made use plain- 
tiff and the action proceeded. Now it seems at some prior stage the 
défendant sought to abate the action by virtue of this judicial sale, 
but the court had not sustained such effort. However that may be, we 
hâve in the assignment of error now before us the simple offer of the 
exemplification in évidence. In that forum the question was simply a 
contest of use plaintiffs, and the défendant had no légal right to inter- 
ject that question into the trial. If admitted, so far as anything dis- 
closed in the offer on which the assignment is based is concerned, it 
could not hâve affected the défendant. Consequently its rejection con- 
stitutes no réversible error. 

It remains to consider the assignments of error raised by the Mining 
Company on the writ it has taken to review this judgment. Theoreti- 
cally it may hâve a right to hâve thèse questions reviewed, but that it 
has no practical administrative end in view is apparent from the fact 
that on the other branch of the case it is strenuously insisting on the 
affirmance of the same judgment it hère academically, but not really, 
asks to hâve reversed. With this in view, it suffices, without an ex- 
tended discussion, to say we hâve examined the assignments involved 
and find no error. For example, it is hère sought to convict the court 
below of error in overruling challenges of the plaintiff' to certain ju- 
rors. In view of the fact that the jury avvarded the plaintiff the full 
amount of its claim on the évidence before it, and that the plaintiff is 
insisting on sustaining the judgment on such verdict, it is clear the 
court's ruling did the plaintiff no harm, and the assignment is void of 
merit. 

It is further contended that there was error in the court's refusing 
to enter judgment' for default of défendant in not producing papers 
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in obédience to order. The court below was satisfied with the pro- 
duction made, and we find notiiing in tlae record to satisfy us thiat the 
court did not understand its own order, or was mistaken in holding it 
was complied with. 

Another assignment involves the right of the plaintiff to recover 
damages on shipments of coal made before April 1, 1899. In that re- 
spect the court ruled that, while there was évidence the Railroad had 
carried coal for others prior to that date for less than its published 
rates, the plaintifif itself had received the benefit of such lower rates 
in common with other shippers, and there was no discrimination 
against it. We think the court properly disposed of this aspect of the 
case in its charge, when it said: 

"Up untll July Ist, if ail the évidence Is to be believed, the plaintiff, Its 
competltors, and the défendant were ail engaged in vlolatlng the law — ^the 
railroad in giving rebates unlawfuUy, and the plaintiff in soliclting and ac- 
cejjting the same rebates that its competltors solicited and accepted; and 
under those circumstances courts do not sit to measure the différence in de- 
gree of violation of the law in favor of one party or the other. The question 
of the money value that each of them received in their violation of the law 
vsàll not be looked into, nor taken up, nor investlgated by courts of justice. 
Courts of justice are not instituted to measure différence in money value to 
two people who are engaged in violation of the same law, and therefore the 
court will not permit them to recover, not for the purpose of relieving the de- 
fendant, but because the plaintiff is just as culpable, and under this law, if 
any criminality attaches, has been just as much a violator of the law, as the 
défendant. That is the reason I say they cannot recover up to that time." 

The next question raised involved the court's restricting plaintiff's 
right to recover to a sum measured by the différence between the rates 
charged it and other shippers, and declining to consider alleged ad- 
vantages enjoyed by the Berwind-White Company in référence to a 
lease of Harrison's pier, allowance for handling coal there, and on the 
Altoona Coal & Coke Company, a short connecting line. It suffices to 
say no such ground of action was declared on, and the court was jus- 
tified in the exclusion of such features from the jury. 

Indeed, after due considération of thèse and the other assignments, 
which we do not deem it necessary to discuss in détail, we find no 
error by the court below; and its judgment is therefore affirmed, each 
party to pay costs on its own writ of error. 
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(Circuit Court of Appeals, First Circuit. Oetober 5, 1909.) 

No. 804. 

Fbaud (I 20*) — Ealse Représentations— Failtjrb to Collect Claim. 

Défendant, while acting for a trust company to which a corporation 
was largely indebted, Induced plaintiff's attorney to refrain from pressing 
plaintiff's claim against the corporation then due by attachment or oth- 
er process by falsely representing to such attorney that the corporation 
was in good finanelal condition, that the trust company would extend the 
corporation's crédit by loaning an additional $25,000, and that, if plain- 
tiff and the trust company and another constituting the corporation's lar- 

fc ■ . — ■ 

*For other cases see same topic & § ndmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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gest creditors would permit the corporation to continue, the corporation 
would malie pro rata paymeuts, and would be able to relleve Itself from 
Its difflculties. The trust company at tliis time, however, was secretly 
gainlng absolute control of tUe corporation's assets, and recovered for it- 
self a large portion of Its indebteduess before plalntifC dlscovered defend- 
ant's duplicity, when the corporation was found to be bankrupt and pro- 
ceedings In bankruptcy were instituted agalnst It. Held, that such. facta 
were insuffldent to sustaln an action for deceit agalnst défendant Brad- 
ley V. Fuller, 118 Mass. 239, applled. 

[Ed. Note. — For other cases, see Fraud, Cent Dlg. § 18; Dec. Dlg. 
i 20.*] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Action by Peale, Peacock & Kerr of New York against John M. 
Graham. Judgment for plaintiiï, and défendant brings error. Re- 
versed and remanded, with directions. 

Robert M. Morse (William M. Richardson, on brief), for plaintifï in 
error. 

Ezra R. Thayer and Harold S. Davis, for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This was a suit at common law for an 
alleged deceit, in which the plaintiiï in the Circuit Court recovered a 
verdict for $20,005.81, with interest, being substantially the entire 
amount of its debt as hereinafter described. Thereupon the défend- 
ant in that court sued out this writ of error. It will be convenient to 
describe the parties in this opinion as arranged in the Circuit Court. 
Many questions were discussed before us which it is not necessary for 
us to consider; because, unless an entirely différent case is hereafter 
made in the Circuit Court than what appears on this record, the point 
on which we let our décision turn will dispose of the Htigation. In or- 
der to properly settle this point we must take the case as told by the 
plaintiff, which is as follows : 

. The Thomas & Pike Company (hereinafter called the "Coal Com- 
pany") was a corporation selling coal at retail in Boston. It had a 
capital stock of $100,000, and did a business of about 80,000 tons a 
year. Its treasurer and manager was Herbert W. Pike, who had been 
in the business, either as treasurer of the corporation or as partner in 
the firm which preceded it, for many years. The secretary of the cor- 
poration was Fred L. Childs, who came into the business about 1900. 
Before that time he had for many years been discount clerk at the In- 
ternational Trust Company, of which the défendant was the président, 
and his relations with the défendant were very close. He caused the 
Coal Company to bank with the Trust Company. As secretary of the 
Coal Company, he attended largely to its financial afïairs. In 1902, 
when the coal strike began, the crédit and business of thé Coal Com- 
pany were good. In the early winter of 1902 the Coal Company adopt- 
ed the policy of keeping itself fully supplied, and it had coal ail win- 
ter to meet ail demands. It had to pay high prices for the coal, but 

•For otber caseB see same toplc & § numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexé» 
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the profit was very large, as it sold at retail ail the way from $18 to 
$35 a ton. But this condition of affairs was unexpectedly interrupted. 
The weather grew warm in January, and remained so until the de- 
mand for coal greatly decreased, and priées dropped accordingly. 
As a resuit the Coal Company found itself by the end of January with 
a large stock of coal on hand, on which it was likely to make a heavy 
loss. It had bought its coal from various dealers, much the largest 
part of its supply coming from E. B. Townsend. Among others it 
bought several cargoes from the plaintiflf, the last two of which, 
amounting to $35,605.81, were shipped on January 8th and January 
21st, and arrived in Boston about ten days after those dates. By the 
terms of the sale the Coal Company was bound to pay cash on receipt 
of bill of lading; but it did not do so. On January 26th Pike asked 
Edgarton, the broker who had sold the coal for the plaintifï, to resell 
it at a considérable loss, and promised to make up the différence. Ed- 
garton cDuld not get his price, and Pike presently reported that he had 
resold the cargoes himself. He promised to pay the plaintifï in a day 
or two, as soon as he received the money; but he did not pay. On. 
Monday, February 9th, he came in and asked Edgarton to see the de- 
fendant. This Edgarton did at once. The défendant urged the de- 
sirability of granting some indulgence to the Coal Company, express- 
ed the utmost confidence in it as a thrifty going concern, worthy of the 
support of the few larger creditors, and as proof of his confidence 
said that his bank was ready to advance it, if necessary, $25,000 more 
than it then owed. Upon his advice Edgarton wrote to New York 
laying the matter before the plaintifif, and in conséquence F. D. Féale, 
Esq., a New York lawyer, who was the plaintiff's counsel, and also its 
secretary and director, came to Boston on February 12th to attend to 
the matter. 

Peale called on the défendant, who discussed the Coal Company 's 
affairs in détail, enlarging on the value of its business and the excel- 
lence of its prospects. He argued that its présent difficulties were 
merely temporary, resulting from its overstock of coal and the peculiar 
conditions caused by the strike; and he strongly recommended as the 
only wise course that the three large creditors stand together, and let 
the Coal Company pay off its debts pro rata as it sold its coal and col- 
lected its accounts. Peale testified : 

"I asked him what they owed his bank, and he sald about $05,000 ; and he 
said he had such confidence in their ability to pull through tliat he had .said 
to them already, and he repeated It to me, that he was willlng to loan them 
an additional $25,000 it that should prove necessary in connection with the 
eonduet of their business. He further said that he had laid betore Mr. Town- 
send, whose claim was even larger than the Trust Company's, the plan of hav- 
ing the three creditors stand together ; and that Townsend had assented to 
it if the plaintifC was willlng. He sald he and Mr. Townsend had agreéd that 
was the best thlng to do, and that they were both willing to do it, and that 
It simply was up to us, and our décision would détermine whether the plan 
should become effective or not." 

Peale was persuaded by thèse représentations, and accepted the de- 
fendant's view as to the best course to be pursued. Accordingly he 
returned to New York without insisting on immédiate payment. The 
plaintiff's directors approved his décision, and permitted the Coal Corn- 
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pany to go on with îts business, supposing that sundry payments wIiicH 
were thercafter received from time to time, amounting in ail to $15,- 
500, were made in accordance with the plan proposed. On June lOth 
thèse payments ceased, and in conséquence Peale came to Boston in 
July and saw Childs. After assurances from the latter that he had 
kept faith with the plaintiff, and had paid it pro rata with Townsend 
and the Trust Company, and after every excuse and device to prevent 
an investigation of this statement had been exhausted, Peale at last 
obtained access to the Coal Company's books. From thèse and from 
the bookkeeper, he learned for the first time, not only that the Trust 
Company's debt had been paid in full, and that Townsend had receiv- 
ed over $90,000 on account of his claim, leaving a balance due him of 
only about $80,000, but, furthermore, that the business of the Coal 
Company had long since been secretly sold out, leaving no assets for 
the payment of the plaintifï's claim except some accounts of doubtful 
value, and that this winding up of its affairs had been completed in 
April, long before the dates of the letters in which, as late as the end 
of May, Childs had kept up the pretense that he was actively engag- 
ed in the afïairs of a going concern. The plaintifif immediately filed 
a pétition in bankruptcy against the Coal Company, and it was adjudi- 
cated a bankrupt. The plaintiff disclosed its présent claim at the out- 
set of the bankruptcy proceedings, but it did not sue the défendant 
until after the trial of a suit brought against the Trust Company by 
the trustée in bankruptcy, preferring that litigation for the benefit of 
the estate should hâve precedence over its private claim. 

On February 13, 1903, the Trust Company held 11 notes of the Coal 
Company, amounting to $68,500, falling due at différent dates between 
February 16th and Rlay 15th of the same year. On February 2d the 
Trust Company lent to the Manufacturers' Commercial Company, a 
corporation engaged in lending money on the security of accounts, the 
sum of $48,000, taking as security an assignment of open accounts for 
$64,G94.61 due the Coal Company. Thèse were substantially ail its 
good accounts. The Manufacturers' Commercial Company drew a 
check for $48,000, and turned it over to the Coal Company. The Coal 
Company simultaneously deposited the $48,000 to its crédit with the 
Trust Company, drew a check in favor of the Trust Company for $67,- 
878.09, the amount of its outstanding notes discounted at 6 per cent., and 
paid ofif those notes. To make this check good the Trust Company gave 
the Coal Company an additional crédit of $17,000 for which it took a 
demand note. At the close of the day it had thus changed its claim 
against the Coal Company from $68,500, no part of which was due, to 
$17,000 due on demand, and had received through the Manufactur- 
ers' Commercial Company an assignment of ail the Coal Company's 
good accounts. The final stages of thèse transactions were going on 
at the very moment the défendant was talking to Peale. And on the 
following day, by lending $5,800 more to the Coal Company upon a 
note which gave the holder the right to apply the collatéral to any other 
obligations of the Trust Company, and taking as security an assign- 
ment of the equity in the accounts received the day before from the 
Manufacturers' Commercial Company, the Trust Company completed 
its hold on those accounts as security for ail its claims. The transac- 
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tion between the Manufacturers* Commercial Company and the Coal 
Company began on February 9th, when Childs called on Wolcott, the 
manager of the Manufacturers' Commercial Company, and applied for 
the loan. Wolcott said that he could not make it without the consent 
of the Trust Company, from which he would hâve to get the money. 
This consent he obtained. On that day or the next the Manufactur- 
ers' Commercial Company agreed to make the loan, and on February 
llth, the list of accounts and the other papers were completed, and 
Childs took them in to Wolcott ; but the latter refused to accept them 
because of a formai defect in the exécution, and the transaction accord- 
ingly did not go through till the next day. 

The plaintifif contended that the defendant's représentations to Peale 
that there was a plan on foot by which the three large creditors should 
permit the Coal Company to go along and should accept payments pro 
rata as it collected its accounts, that Townsend had assented to this, 
that the Trust Company was ready to do so, and was ready to in- 
crease the Trust Company's loan by further advances to the extent of 
$25,000, if necessary, were ail willfully false; that they were intended 
to prevent the plaintiff, the only creditor whose demand was pressing 
and required instant attention, to abstain from insisting on the immé- 
diate payment which it had been promised and was entitled to receive; 
and that they accomplished their purpose. 

The only portion of the plaintiff's déclaration, as fînally settled by 
amendment, which we need cite, is as f oUows : 

"Whereas, in fact, at the time when the défendant made the sald représenta- 
tions eaeh of said représentations was altogether fraudaient and false and no 
plan or arrangement whereby said three parties should act together and give 
time and accept payment of their several debts only pro rata or co-operate 
in any way was then or ever had been under considération, and said Town- 
send had never assented to any such plan or arrangement, and the défendant 
as président of said International Trust Company was not wlUing to enter 
into any such plan or arrangement, or to advance $25,000 or any other sum in 
addition to said sums advanced before February 12, lik>3, but, ou the contrary, 
the défendant was then secretly arranging and contriving wlth said Thomas 
& Pike Company to place sald International Trust Company in a more favor- 
able position than the plaintiff and said Townsend, and to obtain advantages 
for said International Trust Company over plaintlfC and said Townsend in 
case said Thomas & Pike Company should prove to be unable to pay its debts 
in full, ail of which the défendant then well knew. And by means of the said 
représentations the plaintiff, acting on the falth thereof and In the belief that 
the same were true, was induced to abstain from insisting on immédiate pay- 
ment of said indebtedness due to it from said Thomas & Pike Company and 
from taking immédiate steps to collect, and from collecting, the full aniount 
of said indebtedness as it otherwise could and would hâve done, and to ac- 
cept from time to time certain payments on account of sald indebtedness, 
amounting in ail to the sum of $15,500, in the belief that said payments were 
made in accordance with said pretended plan and arrangement, and said 
Thomas & Pike Company thereafter became bankrupt and wholly unable to 
pay the whole or any part of the balance of its said Indebtedness to the plain- 
tiff over and above said sum of $15,500, and the plaintiff thereby wholly lost 
said balance of said indebtedness and otherwise suffered great damage, ail by 
reason of sald false and fraudulent représentations of the défendant." 

The charge of the judge very carefully pointed out to the jury cer- 
tain éléments necessary to maintain an action for deceit, and in ail 
those particulars it was thoroughly guarded. The portions of the 
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charge essential to the point which we will consider were summed up 
as follows: 

"I am asked to Instruct you, and I do instruct you, tbat If the plaintifE in- 
tended to demand Immédiate payment in full of the debt owed It by the de- 
fendant, and if It refrained from so dolng untll the Thomas & Pike Company 
had become altogether insolvent, in reliance upon the false représentations of 
the défendant, and If, at the time such représentations were made, the Thomas 
& Pllse Company were solvent, so that, as the resuit of the demand, the plaln- 
tiff would hâve obtalned pa,yment in full, he Is entitled to payment in full. 
That I hâve already charged you, as matter of law, but hâve suggested to you 
that it appears to me to be hlghly Improbable that, under any eircumstanees. 
the Thomas & Plke Company, could hâve pald ail Its debts in full. You are 
judges of that as a question of fact. I hâve a right to suggest to you that the 
difficulties In the way of that conclusion are at least very considérable." 

The défendant reUes on Bradley v. Fuller, 118 :Mass. 239, decided 
on September 3, 1875, the substance of which he correctly states as 
follows : 

"In Bradley v. Fuller, 118 Mass. 239, It was held that, if a person who has 
a claim against a corporation, which he intends to enforce by an attachment 
of its property, Is purposely induced by false and fraudulent représentations 
of its treasurer to refrain from making an attachment, and ail the property 
of the corporation Is subsequently attached for the debt of another persou and 
is sold on exécution, an action of tort for such fraudulent représentations will 
not lie against the treasurer." 

Taking this case as thus explained in connection with the fact that 
the plaintiflf had not even sued out a writ of attachment with any prés- 
ent intention of seizing the property of the debtor in question hère, and 
had in no way secured any lien on, or any présent right of any kind 
to, the assets of its debtor, Bradley v. Fuller seems décisive against the 
plaintiff on the record before us. The décision, so far as brought to 
our attention, must be accepted as the settled law of Massachusetts, 
where thèse transactions occurred ; and we are unable to perceive any 
reason why we should not, on this point, foUow the local law as thus 
promulgated by the local courts. Ail the later Massachusetts décisions 
cited by the plaintiff hâve substantial éléments not found hère or in 
Bradley v. Fuller. There is nothing in the nature of the question, or 
in any décision of the Suprême Court, so far as we hâve been able to 
discover, which justifies us in making a departure therefrom. On the 
other hand, the décisions of the Suprême Court support it. Findlay 
V. McAllister, 113 U. S. 104, 5 Sup. Ct. 401, 28 h. Ed. 930, decided 
on January 13, 1885, has been pressed on us. We fînd nothing there- 
in inconsistent with Bradley v. Fuller; but, on the other hand, the 
expressions in the opinion, so far as they f urnish a rule for our guid- 
ance, are in harmony with it. Indeed, Bradley v. Fuller is cited by the 
court at page 114 of 113 U. S., page 406 of 5 Sup. Ct. (28 L. Ed. 930), 
without any dissent therefrom or disapproval thereof. Certain Penn- 
sylvania décisions which look to sustaining the plaintifï's case, cited at 
page 113, the opinion disapproves of at page 114 of 113 U. S., page 
406 of 5 Sup. Ct. (28 L. Ed. 930) in the following words: 

"The three cases last cited extend the rule further than the exigency of the 
présent case requires, and further than this court has been disposed to gQ." 

In Yates v. Joyce, 11 Johns. (N. Y.) 136, cited at page 113 of 113 
U. S., page 405 of 5 Sup. Ct. (28 L. Ed. 930), the plaintiff had an ex- 
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isting lien on the property removed or destroyed. In Smith v. Ton- 
stall, Carthew, 3, also cited at page 111 of 113 U. S., page 404 of 5 
Sup. Ct. (28 L,. Ed. 930), the plaintifï had had a judgment on a scire 
facias to hâve exécution, so that he had advanced beyond the conditions 
in Bradley v. Fuller, and beyond those in the case at bar. However, 
Findlay v. McAlhster reaches clearly only a case where there is an ex- 
isting right of a spécifie character; that is, the plaintiff there had se- 
cured a writ of mandamus directing a levy of a tax to pay his debt, 
which levy the défendants there had conspired to prevent. The gêner- 
ai distinction which takes Bradley v. Fuller out of that case was clear- 
ly made at page 111 of 113 U. S., page 404 of 5 Sup. Ct. (28 L. Ed. 
930), as foUows: 

"The right of a judgment creditor to proceed by action agalnst those who 
reseue the person of his debtor arrested on mesne or final proeess, or interfère 
wlth the goods of his debtor so as to prevent a levy or sale by the sherifC to 
satisfy his judgment, is well reeognized at common law." 

And so again at pages 114 and 115 of 113 U. S., page 406 of 5 Sup. 
Ct. (28 L. Ed. 930), where the court lays aside, as not pertinent to the 
issue before it, cases in which "the plaintiff was merely a gênerai cred- 
itor, and had no judgment or attachment or lien." 

Smith v. Tonstall need not be referred to further, but it is interest- 
ing to do so. On account of statutory changes in the law during the 
more than 200 years since it was decided, it seems to hâve become ob- 
solète in England. It is not cited in Mews' Digest of 1897, nor is it 
referred to by either Pollock or Mayne. By the common law, exécu- 
tion had relation to the time of the awarding of judgment, and from 
that time it imposed a lien on ail the defendant's goods, even though 
sold bona fide and for a valuable considération. The statute of 29 
Charles II relieved this condition only in favor of purchasers b'ona 
fide. Consequently, as against the défendant in that case, who was 
not a bona fide purchaser, and who removed the goods out of the jur- 
isdiction, the plaintiff had an existing présent right. Therefore the 
case is like Yates v. Joyce, already explained, with only the unimpor- 
tant différence that in one there was a lien in hand on personal proper- 
ty and in the other a like lien on realty. 

Adler v. Fenton, 24 How. 407, 16 L. Ed. 696, decided that a cred- 
itor whose debt was not due could not bring a suit against the debtor 
and persons conspiring with him to fraudulently conceal his goods. 
The opinion does not point out that the fact that the debt was not due 
was an essential matter. At page 412 it states that the creditor "lost 
no claim upon or interest in the property, for he never acquired any." 
It adds : 

"The most that can be said is that he Intended to attach the property, and 
the wrongful act of the défendant has prevented him from executing his in- 
tention." 

It also observes that the claims of morality and justice require that 
there should be protection against such acts of dishonest debtors ; "but 
the Législature must détermine upon the remédies appropriate for this 
end." In some states this suggestion has been acted on, and statutes 
hâve been enacted of a pénal character against persons receiving con- 
veyances of property intended to defraud creditors. 



16 173 FEDERAL EBPORTER. 

Adler v. Fenton is explained in Lincoln v. Claflin, 7 Wall. 133, 137, 
19 It. Ed. 106, wherein it is said : 

"The creditors in that case possessed no lien upon or interest in tlie prop- 
erty of tlieir debtors to Impair or clog in any respect the right of the latter to 
malce any use or disposition of it they saw proper. Tlie exercise of tliat riglit, 
whatever tlie motive, violated no existing riglit of tlie creditors, and couse- 
quently furnislied tliem no ground of action." 

Bigelow on Torts (8th Ed., 1907) p. 101, asserts witliout any ques- 
tion the rule laid down in Bradley v. Euller quite as broadly as we ac- 
cept it. A careful examination of the other text-writers has failed to 
help us in either direction. Nevertheless, the décisions we hâve cited 
proceed on grounds so broad as to lead to the resuit that we should ap- 
ply Bradley v. Euller, 118 Mass. 239. As Bradley v. Euller goes to 
the root of the plaintiff's suit, we need not follow this record further. 

The judgment of the Circuit Court is reversed, the verdict is set 
aside, and the case is remanded to that court for further proceedings 
in accordance with law; and the plaintiff in error recovers his costs 
of appeal. 

ALDRICH, District Judge (concurring in the resuit, but disagree- 
ing with the ground of décision). I am far from agreeing with the 
idea that there can be no recovery by a party who has an overdue 
claim and intends to- demand immédiate payment of a solvent debtor, 
and who is directly influenced from making his demand and enforcing 
payment by the willfully false représentations of another creditor, 
who intends that the false représentations shall be acted upon, and who, 
by means thereof, reaps the benefit of his fraud by collecting his own 
claim in full, thereby rendering the debtor insolvent and thus causing 
the party whom he has misled to suffer substantial pecuniary loss ; and 
I do not think the right of recovery dépends at ail in such a case upon 
whether the injured creditor had proceeded so far as to take out a 
writ. 

The learned judge submitted the case to the jury vvith distinct and 
emphatic instructions that the plaintiff could not recover unless the 
représentations and the story which the défendant told were willfully 
false, "that it is a lie, that the défendant lied." There were also ex- 
plicit instructions that the plaintiff must hâve intended to demand im- 
médiate payment when the debtor was solvent, and that he must hâve 
refrained from doing so by reason of the false représentations of the 
défendant, and but for such représentations that the plaintiff would 
hâve obtained payment in full. 

Aside from the foregoing explicit instructions, the theory on which 
the case Avas submitted and the gênerai principles governing were stat- 
ed as foUows : 

"For tlie plaintiff to recover, he must satisfy you flrst that the représenta- 
tions which he allèges, the story which he says défendant told, is false, not 
merely that it is untrue In the sensé that it is not aceurate, that it does not 
correspond to the facts, but that it is willfully fnlse, that it is a lie, that the de- 
fendant lied. That is the first thing the plaintiff must establish. 

"The second point is that the lie is eoncerned with matter of fact. It must 
not be merely a breach of a promise or something of that sort. It must be a 
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false statement regardins a fact. And what a fact is In the eye of the law I 
shall discuss wltli you la'er. 

"lu the third place, the statement must be made by the défendant with the 
Intention that the plaintiff shall act upon it; that is, a mère passing remari:, 
not made with any intention that the philntifï shall act upon it, is not such a 
false représentation that the plaintifC eau recover. 

"And the fourth requisite to the plaintiff's case, the fourth thing that the 
plaintifï must prove, is that he did act upon it, that he did act upon this lie, 
to his own pecuniary hurt 

"Those are the four niatters concerning which the plaintifï must satisfy you 
hère. First, that the statement was a lie. It must be false. If it should 
happen to be true, the plaintifl! cannot recover. It must be not only untrue In 
the sensé that it does not correspond with the faets, but that It is willfully 
untrue, willfully false, false to the défendants knowledge. ïhat is the flrst. 
The second Is that It must be a représentation of fact. The third is that it 
must be a représentation made with the intention that the plaintifC shall act 
upon it. And the fourth is that the plaintifC must hâve acted upon it to hls 
own pecuniary hurt." 

In short, as disclosed by the record and as established by the verdict 
oï the jury upon the issues of fact submitted, the défendant, represent- 
ing another créditer of the Coal Company, ''^"ough false représenta- 
tions, stood the plaintifï ofif from collecting ;ts claim, and by means 
thereof collected in full the daim of the Trust Company, which he rep- 
resented, and of which he was président. Holding that there can be 
no recovery in such a situation where damages are susceptible of légal 
proof would be setting a premium on one's wrongdoing for one's own 
benefit. 

I do not conceive that Bradley v. Fuller, 118 Mass. 239, at ail ap- 
plies to a situation like this, because in Bradley v. Fuller it was not the 
party who made the false représentations that reaped the benefit of the 
fraud. That was simply a case where the treasurer of a debtor cor- 
poration (not a représentative of another creditor like Graham) by 
false représentations induced a creditor not to sue, and thereafter an- 
other creditor, one not tainted with fraud at ail, stepped in and at- 
tached the property oî the corporation, and that case therefore présents 
an entirely différent question. If in Bradley v. Fuller the attaching 
creditor who collected his claim had secured the pecuniary advantage 
and benefit through fraud which luUed the first creditor into nonaction, 
and if légal remedy had been sought against him, it would be like the 
case at bar. Again, this case is not like Bradley v. Fuller and Adler v. 
Fenton, but in some respects more like Lincoln v. Claflin, because the 
action hère is not against the debtor or the représentative of a debtor, 
and because the question hère is not whether the plaintiff, as a ground 
of action, had acquired a lien upon or an interest in the property of 
the debtor, but, quite independent of such considérations, vi'hether the 
plaintiff, who was a creditor, has a right of action against the repré- 
sentative of another creditor, grounded upon fraud and deceit, success- 
fully practiced under circumstances of trust and reliance. 

But aside from the fundamental question of the right of recovery 
by an injured party upon the ground of fraud against another who 
has for liimself, or for the interests which he represents, intentionally 
reaped a harvest by means thereof under circumstances where the 
question of damages would be susceptible of solution with légal cer- 
tainty, I think the record présents a serious question whether the 
173 F.— 2 
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plaintilï in this case is entitled to recover. This question results be- 
cause, under peculiar and exceptional circumstances, his alleged dam- 
ages are se far in the field of contingency as to présent a situation of 
légal uncertainty in that respect. There were many inhérent contin- 
gencies. If Peale, Peacock & Kerr had pressed payment, they might 
hâve secured their entire indebtedness, and they might not. If not, 
they might hâve secured a writ and made an attachment, and they 
might not. And in case of an attachment the Coal Company might 
hâve been thrown into bankruptcy, thus involving the contingencies 
and uncertainties of such a proceeding, and a resuit based upon unfore- 
seen and unexpected dépréciations. Or if they had been voluntarily 
paid without attachment, under possible bankruptcy proceedings and 
a possible showing of belief of insolvency, the money might hâve been 
recovered back by a trustée in bankruptcy upon the ground tliat the 
payment amounted to a voidable préférence. 

The question of légal uncertainty in respect to damages was raised 
by the requests and assignment of errors (20 to 25, inclusive), and the 
court was, in efifect, asked to direct a verdict for the défendant on the 
ground that the plaiutifï had proved no légal damages. It is true the 
court, in efïect, told the jury that the damages must be made certain, 
that the jury must find that the Coal Company was solvent, and that 
the plaintiff would, in fact, bave collected its entire claim ; but, after 
ail, the question still remains fairly enough, under the requests, wheth- 
er the proofs were of such a character of légal certainty as to entitle 
the plaintiff to hâve that question submitted to the jury. Apparently 
the whole case in respect to damages was in the field of conjecture, and 
apparently ail théories about damages are necessarily spéculative and 
uncertain, thus presenting, I fear, one of those unfortunate situations 
where it is impossible for an injured party to show in a légal sensé the 
extent of his injury, or even to show with légal certainty that he was 
injured at ail. Lamb v. Stone, 11 Pick. (Mass.) 527, 534 ; Adler v. Fen- 
ton, 24 How. 407, 413, IG L. Ed. 696. 

I cannot agrée to the ground of décision disclosed in the majority 
opinion, but, as my impression is that the plaintif? is not in a position 
to make his damages legally certain, I agrée with the resuit reached. 



CITY OF IIEI^KXA v. IIETvENA W.VTI^UWORKS CO. 

(Cil-cuit Court of Ain>ej>ls, Niiitli Circuit. Ootober 4, 1009.) 

No. 1,703. 

1. Courts (§ 328*)— Fkderal C'oukts— Jurisdictxon— Amount in Contkoversy. 
Whers t!i(^ i)i-iiunr.v jjUI'iiosc ot a bill \v;is rn «iijoiu tLie cxi^cutioii of a 
coiitract for the construction of. a city wator System and to restraln tlie Is- 
suance and delivcry of city bonds to the extont of $f!00,000 on tlie ground 
that tlie Issue of tlie bonds was void. aud the bill alleged that If the bonds 
were issued complainant would lie rcquired to pay In taxes a sum exceed- 
ing iflO.OOO, such aiuount reyreseuted the aniount lu coutroversy for the 
purpose of determlniug fédéral jurisdictiou, and not the amount of the 

•For othcr cases see same topic & § NUMBBR in Dec. & Ara. Diga. 1907 to date, & Rep'r Indexes 
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flrst annual assessment on complainant's property to pay Interest and 
provide a sinklng f und (or thé payment of the bonds. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 890-896; Dec. Dlg. 
I 328.* 

Jurisdiction of Circuit Court as determined by the amount In contro- 
Tersy, see notes to Auer v. Lombard, 19 C. C. A. 75; Tennent-Stribllng 
Shoe Co. y. Roper, 36 0. C. A. 459.] 

2. Municipal Corpobations (§ 1000*) — Bonds — Pbeliminabt Injunction — 
ScoPE— Bill. 

Where a blll sought to restraln the issuance of bonds by a clty for the 
construction of a waterworks System and to restraln the city from enter- 
Ing into a contract for the construction of such System on the ground that 
the proceedlngs were void, a preliminary Injunctlon restraining the issu- 
ance of the bonds, and also restraining the city from makiug auy contract 
or incurring any Indebtedness for a waterworks System or supply, was 
to be construed in accordance with the allégations of the bill and the pur- 
poses of the suit, and was, therefore, not objectionable as enjoining the 
city from taking further steps for a new bond issue to acquire a water 
System. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dlg. { 
1000.*] 

Appeal from the Circuit Court of the United States for the District 
of Montana. 

Bill by the city of Helena against the Helena Waterworks Com- 
pany to enjoin the issuance and sale of water bonds and the making 
of a contract for the construction of the city water System. From an 
order granting an interlocutory injunction, the city appeals. Afïirmed. 

The appeal in this case is taken from an interlocutory Injunction issued 
on February 11, 1909, enjoining the appellent from issuing or selling $600,000 
of its water bonds, and from making any contract or incurring any indebted- 
ness for a water System or supply, and from coUecting from the appellee a 
tax of one mill, or any other amount, for the payment of Interest on the bonds. 
The appellee, as complainant, in its bill set forth facts showlng the invalidity 
of the issue of the bonds, and upon the bill and the answer of the appellent 
thereto the court found and adjudged that the issue was unlawful and void, 
and thereupon granted thç interlocutory Injunction. The appellant objected 
to the jurisdiction in the court below, iKith by demurrer and plea, on the 
ground that it did not appear from the bill that the requlsite jurisdictional 
amount was involved In the controversy. The bill alleged that the matter In 
dispute exceeds the sum of $2,000, exclusive of interest and costs: that the 
appellee is the owner of real and Personal property in the city of Helena, of 
the value of several hundred thousand dollars, on which taxes hâve been levled 
and collected by the city; that the assessed value of the taxable property of 
the city of Helena, for state and county taxes for the year 1907, was the sum 
of $10,799.050, and for the year 1908, $11,629,834 : that on September 24. 1908, 
the city council of sald clty passed a resolution, whlch was approved by the 
mayor, levying a tax for the payment of Interest upon sald water boHfls of one 
mil] ; that If the bonds are issued, and become obligations on said city, the 
taxes on the property of the appellee withln the said city, to pay interest on 
said bonds and provide a sinking fund for the rédemption thereof, will exceed 
the sum of $10,000. 

Edward Horsky and C. A. Loomis, for appellant. 
Milton S. Gunn and Cari Rasch, for appellee. 

Be fore GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
appeal présents but two questions : First, whether the amount in con- 

*For otlier ccues aee aame toplc & { nvubxb in D<e. Jb Am. Dls«. 1907 to date, & Rep'r IndeiM 
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troversy was sufficient to confer jurisdiction on the court below; and, 
second, whether, in view of the issues involved, the injunction order 
was more inclusive than it should hâve been. It is not alleged in the 
bill that the first of the annual assessments about to be levied upon the 
appellee's property will exceed $2,000, exclusive of interest and costs, 
and in the ansvver it is alleged .that the first assessment will be but 
$398.50. But the bill does allège that, if the bonds issue and become 
obligations of the city, the taxes on the appellee's property to pay 
interest on the bonds from year to year and to provide a sinking fund 
for the rédemption thereof will exceed in the total the sum of $10,000. 
The appellant relies upon décisions such as Holt v. Indiana Mfg. 
Co., 176 U. S. 68, 20 Sup. Ct. 272, 44 -L. Ed. 374, in which it is held 
that, in a suit to enjoin the collection of a certain spécifie annual tax, 
the future taxes which may be afïected by the décision cannot be in- 
cluded in determining the value of the matter in dispute. But the prés- 
ent case does not corne within the doctrine of those décisions. Hère 
the main and primary purpose of the bill is, not to enjoin the collection 
of a sum claimed to be due as a tax, but to enjoin the exécution of a 
contract for the construction of a water system and to restrain the is- 
suance and delivery of bonds of $600,000. In such a case it is sufficient 
to sustain the jurisdiction if it appear that the total burden of future 
taxation that will be imposed upon the complainant's property by the 
threatened action equals or exceeds the jurisdictional amount. The 
question of the power of the municipality to take the proposed step 
and to create the liability to taxation being involved, the amount in 
controversy is the sum of the complainant's taxation — not his taxes 
for one vear, but his taxes for the whole period of his liability there- 
under. In Brown v. Trousdale, 138 U. S. 389, 11 Sup. Ct. 308, 34 
L. Ed. 987, the suit was brought by several hundred taxpayers, for 
themselves and others associated with them, and for the benefit of ail 
other taxpayers, alleging the invalidity of certain bonds, and praying 
that their collection be çhjoined. The court said: 

"The main question at issue was the validity of the bonds, and that Involved 
the levy and collection of taxes for a séries of years to pay interest thereon, 
and finally the principal thereof, and not the mère restraining of the taxes for 
a single year. ïhe grlevance complained of was common to ail plaintlffs, and 
to ail whoni they prof essed to represent. The relief sought could not be legally 
in.1urious to any of the taxpayers of the county as such, and the Interest of 
those who did not join In or authorize the suit was identical with the interest 
of the plaintifl:. The rule applicable to plaintiffs, who claim under a separate 
and distinct liability, and that contested by the adverse party, la not applicable 
hère; for, although as to the tax for the partlcular year the injunction sought 
luight restrain only the amount levied against each, that order was but pre- 
llminary, and was not the main purpose of the bill, but only incidental. The 
amount in dispute, in view of the main controversy, far exceeded the limit up- 
(m our jurisdiction, and disposes of the objection of appellees in that regard." 

In Colvin v. Jacksonville, 158 U. S, 456, 15 Sup. Ct. 866, 39 L. Ed. 
1053, a citizen of another state brought a suit against the city of Jack- 
sonville, Fia., and its mayor, to enjoin and restrain the issue, sale, 
delivery, pledge, or other disposition of a certain issue of bonds to the 
amount of $1,000,000. The Circuit Court had found that the total 
amount of tax which the plaintiff would be obliged to pay for interest 
and sinking fund on account of the said proposed issue of bonds would 
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not exceed $2,000, and on that ground had denied its jurisdiction. 
In the Suprême Court the ruling was affirmed, and it was held as mat- 
ter of law that the interest which the complainant had in the issue of 
the bonds, and not the amount of the entire issue thereof, was the 
amount in controversy. So in El Paso Water Co. v. El Paso, 153 U. 
S. 157, 14 Sup. Ct. 494, 38 L. Ed. 396, in a bill to enjoin the city 
from issuing certain bonds, it was alleged that if they were issued the 
complainant would be compelled to pay taxes on its property for the 
interest on the bonds and to provide a sinking fund for the principal 
thereof ; but the amount of the tax that would thus be imposed upon 
the complainant's property was not disclosed. The court held that, 
in a bill fîled by a plaintiff to protect his individual interest and to 
prevent damage to himself, it must afSrmatively appear that the acts 
charged against the city, and sought to be enjoined, would resuit in 
his damage in a sum equal to the jurisdictional amount. Said the 
court : 

"So far as respects the matter of taxes whieh by the Issue of bonds will be 
cast upon the property of the plaintiff, it Is enough to say that the amount 
thereof is not stated, nor any facts given from whlch It can be falrly inferred." 

It is clear, from the expressions of the court in the two cases last re- 
ferred to, that it was solely because the total possible liability of the 
complainants under the bond issue sought to be enjoined therein would 
not amount in the aggregate to a sum sufficient to confer jurisdiction 
that the power of the court to restrain the création of that liability was 
denied. In harmony ^yith the doctrine of those cases is the décision 
of the Circuit Court of Appeals for the Eighth Circuit in City of Ot- 
tumwa V. City Water Supply Co., 119 Fed. 315, 56 C. C. A. 219, 59 
L. R. A. 604. 

The appellant attempts to distinguish that case from the case at bar 
on the ground that there the constitutional power of the city to issue 
the bonds was denied, and argues that a distinction is to be observed 
between cases where the municipality has absolutely no lawful power 
to enter into the contract to issue the bonds and cases where the power 
exists and it is sought to defeat the action of the municipality on 
grounds affecting the legality ôf the proceedings. Upon principle, we 
think no such distinction can be made. If, on the ground of the 
alleged invalidity of the proposed action of the municipal corporation, 
the amount in controversy in a taxpayer's suit for an injunction is to 
be measured by the total amount of the burden to be imposed on him, 
it can make no différence whether the illegality of the action consists 
in the violation of constitutional restrictions, or in irregularities in 
procédure, or, indeed, in mère violation of the complainant's contractu- 
al rights ; for in either case the controversy involves but one question, 
the power of the corporation to make the contract and to issue the 
bonds. We hold that the amount in controversy in the présent case 
is sufficient to sustain the jurisdiction. 

It is contended that the injunction goes beyond the issues in re- 
straining the appellant "from making any contract or incurring any in- 
debtedness for a water system or supply," and that in the broad tèrms 
in which it is expressed the appellant is enjoined from taking further 
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steps to providé for a new bond issue for the purpose of acquiring a 
water System. In answer to this it is sufficient to saythat the injunc- 
tion is to be read in the Hght of the averments of the bill and the pur- 
poses of the suit. When so considered, it is apparent that it restrains 
only the action which is complained of in the bill. Sailors' Union of 
the Pacific v. Hammond Lumber Go., 156 Fed. 450, 85 C. C. A. 16. 
The injunction order is affirmed. 



NATIONAL CASH HEGISTEB CO. v. SALLING.t 

(Circuit Court of Appeals, Nlnth Circuit, October 4, 1909.) • 

No. 1,652. 

1. Appeai. and Brror (§ T02*)— ScoPE of Review— Eequests to Charge— Rec- 

ord— Instructions QlVEN. 

ïhe refusai oî requests to charge cannot be revlewed on a writ of er- 
ror, where the blU of exceptions does not contaln the entire charge given. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. § 2938; 
Dec. Dig. I 702.*] 

2. LiBEt and Slandeb (I 50%*) — Privileqed Communications — Writin as 

Unnecessarily Defamatory. 

The rule that communications by one havlng an interest to one havlng 
an equal Interest are prlvlleged, If made In good f aith and wlthout malice, 
does not protect agalnst a communication which Is unnecessarily defama- 
tory. 

[Ed. Note.— For other cases, see Llbel and Slander, Cent Dig. |§ 138- 
140; Dec. Dig. § SOi/a.*] 

S. Libel and Slander (§ 45*)— False Statements— Privilège. 

Where plalntifC had reslgned hls position, and hls résignation had been 
accepted, and hls eraployment termlnated, several days before the writlng 
of the letter which purported to discharge hlm, a communication to de- 
fendant's agent, recltlng that plalntlff had been dlscharged from hls em- 
ployment for cause, that défendant would not agaln give him a position 
under any circumstances, and that he was "a dirty dog and a traiter," 
known by the wrlter to be false, and Intended to preveht plalntifTs success 
in hls endeavor to go Into business for himself, was not prlvlleged. 

[Ed. Note. — Foi" other cases, see Libel and Slander, Cent. Dig. g 139; 
Dec. Dig. § 45.*] 

4. Libel and Slandeb (§ 34*)— Privileqed Subjbot— Pbivileged Communica- 

tion. 

In the law of libel, the subject may be prlvlleged, whlle the communi- 
cation may not. 

[Ed. Note. — For other cases, se« Libel and Slander, Cent Dig. § 113; 
Dec. Dig. 8 34.*] 

5. Libel and Slandeb (§ 123*)— Pbivileged Communication— Question ï-ob 

Jury. , 

Where there la uncertalnty whether the façt» which glve an alleged 
llbelpus communication a prlvlleged character hâve been esta.bllshed by 
proof, It is not error to subihit such question to thé Jury. 

[Ed. Note.— For other cases, see Ùbel and Slander, Cent Dig. S 362; 
Dec. Dig. §123;*] 

6. Libel and Slandeb (| 124*)— Instructions— Peesumptiôns and Burden 

OE Pbooï. "■'' ^ 

Where a çoinmunlcatloijwas false, known by the wrlter to be so, and 
was too defamatory tobç prlvlleged, an iristniction definlng "prima fade" 

*For otbcr <mm«u ge* lam* toplc & S numbsb tn Dec. & Am. Dlgs. 1907 to data, & Rep'r iDdexw 

t Rebearing denied. 
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to be that the law assumes the communication was false and uuprivllegecl, 
that the presumptions were dispntable, and that défendant was allowed. 
wliere the falsity and unjirivilejred character of the i>uWication was specif- 
ieally denied, to establish both by proof, was net error. 

[Ed. Note. — For other cases, see IJbel and Slander, Cent. Dig. § 367; 
Dec. Dig. § 124.*] 

7. I/iBKi, AND Slander (§ 101*)— Privilège— Bukden of Pboof. 

The burden of proof of privilège is on the défendant. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. § 279; 
Dec. Dig. § 101.*] 
S. Libel and Slander (§ 112*)— Malice— Evidence. 

Where défendant wrote a letter concerning plaintiff, falsely stating that 
he had been discharged for cause, that he was "a dirty dog and a trai- 
tor," and one whom défendant would not give a position to under any 
circuinstances, and the writer of the letter, in an action for slander, testi- 
fied that it was part of bis business to look out for people goiug into bnsi- 
nef^s in opposition to défendant, and that he had heard that plaintiff was 
abont to go into business for bimself, and wrote the letter "to nlp plain- 
titt's proi)osition in the bud," such facts were sufflcient to prove malice. 

[FA. Note. — For other cases, see Libel and Slander, Cent. Dig. § 329; 
Dec. Dig. § 112.*] 
'.). Libel and Slander (§ 50*)— Qualieied Privilège— Good Paith. 

A libelous communication is not qualifiedly privileged, unless made in 
good faith. with the houest bellef that It Is true. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. § 149; 
Dec. Dig. § 50.*] 

10. LiBKL AND Slander (§ 123*)— Good Faitii— Question for Jury. 

Whether a libelous communication was made in good faith is for the 
jury, 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. § 3C2 ; 
Dec. Dig. § 123.*] 

11. Libel and Slander (§ f5*)— Malice— Proof. 

In an action for libel, malice may be iuferred from the fact tliat the 
df-faniatory communication was false, and kuown to be so by hini who 
uttered it. 

[Kd. Note. — For other cases, see Libel and Slander, Cent. Dig. § 278; 
Dec. Dig. § 5.*] 

In Error to the Circuit Court of the United States, for the South- 
ern District of California. 

Action by C. Z. Salling against the National Cash Register Compa- 
ny. Judgment for plaintiff, and défendant brings error. Affirmed. 

In May, 1004, the défendant in error entered into the employment of the 
plaintiff in error as a traveling salesman witliin tlie state of California. and 
continued in such employment until April 21. VM6. The plaintiff iu error, a 
corporation of the state of Obio, had its principal place of business iu the 
city of Dayton, and F. L. Ditzler was gênerai manager of ail its American 
ngoneies for the sale of its goods, and N. F. Thomas was gênerai manager, un- 
der liis direction, of the business of said corporation in the state of California. 
and had gênerai charge and control and direction of ail such business in that 
state, including the authority to hire and dlscharge employés. On April 11. 
1006, the défendant in error sent to the plaintiff in error at its home office in 
Daj'ton his résignation as an employé-. Ou April lOth Ditzler, in his officiai 
capacity as manager, telegraphed to the défendant in error, accejiting his rés- 
ignation, to take effect April 21, 1900, and on the sa me day wrote hini a friend- 
ly letter, ackDowledging appréciation oT his honesty and caudor in stating his 
true reasons for resigning, and expressing "best wishes" for his suceess iu 
whatever Une of work he niight engage. On April 21, 1900, said contract of 

*For other cases see saaie topic & § numekr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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employmeiit ended. About this tiine Thomas learued thnt the defondant in er- 
ror was about to enter into the business of selllng seoondliaiid cash i-egisters 
at Los Angeles. On April 26, 190U, lie wrote tbe plaintiff lu error as f<jllo\vs: 
"Exereishig our option as per our (.'Oiitract with you, I hureby caucel youi- eon- 
traet with the National Cash Itegister Company, to tabe elïect iuiuiediutely. 
I bave advised the sales departmeut of my action. While you liave been in 
our employ, and while aeceptlng our salary, you hâve been devoting your time 
to other work, and in many other ways doing things that warrant me in the 
action taken herein." On or about May 2, l'JOG, tlie plaintiff in error issued, 
published, and distributed to its agents throughout the United States aiul Can- 
ada a eircular letter containing the tollowing: "ïhe conipany bas been obliged 
to terniinate the employment of Mr. 0. Z. Salling for cause. We niust abso- 
lutely forbid Mr. Salliug from being received in auy of our offices." On July 
6, 1909, Thomas wrote to E. B. Wllson, who representod and acted for the 
plaintiff in error as its agent and had charge of its olfice and business in Los 
Angeles, subject to Thomas' control, direction, anrl supervision, a letter as 
foUows: "I am in receipt of a letter from Mr. lîrizzolari, who says he bas 
met Salling, and that Salling bas been in conférence with Hallar. Salliiig 
says he is going into the secondhand cash register and rental business, ettt. 
While neither you nor I bave any faith in Saliing's ability to gct into a busi- 
]iesg of this kind, it is still our duty to be on the lookout for anytliing tliat 
may injure the company's business. I would therefore ask you to keop tliis 
on your mind, and, should you get an opportunity, see Mr. Ilallar, telliiig liim 
this much, at least — that Salling is a man who bas been discharged from our 
employ, and one whom we would net give a position to under aïiy circunistan- 
ces. I want to sa.y one othér thlng. I wish you would, upon receipt of this 
letter, bring It to the attention of Mr. Alexander and Mr. Holmes. I niust ab- 
solutely forbid Mr. Salling from being received in any of our ofiices. I know 
you feel as I do about this matter, and you may act upon my authority if you 
will. If he ealls at your office, I want him told that we do not care for bis 
Company, and will be much obliged to him If he would keep away from us 
hereafter. Please do not fail to do this, as he must not make our office bis 
loafing place. * * * Don't forget my request about Mr. Salling, for I want 
that dirty dog to understand that lie caunot get into a cash register office in 
district No. 9. There is only one way to treat a traiter, and you know what 
that way is." 

The défendant in error brought an action against the plaintiff in error to 
recover damages for libel in Issuing and piiblisbing the cireular letter above 
referred to, alleging that the same was false and malicious, and was publish- 
ed and circulated with intent to injure the défendant in error in liis cliarac- 
ter, réputation, and standing as salesman and business man. In a second 
cause of action upon the second letter, the complaint alleged that the Ilallar 
referred to there v>'as X. H. Hallar of Los Angeles, Cal., and that at the tiiue 
when the letter was published the défendant in error was conducting negotia- 
tions with Hallar for the establishment and maintenance of a corset faetory, 
and that while said negotiations were pending the plaintiff in error sent said 
letter to Hallar for the purpose of creatiug distrust and suspicion in his mind 
against the défendant in error ; that the letter was received and read by Hal- 
lar in July, 1900, and that after he had read it, and solely on aceount thereof, 
he broke ofC negotiations with the défendant in error, and declined to enter 
into any contract with him, to his damage In the sum of $25,000. The plain- 
tiff in error answered, denying that the plaintiff in error sent notice to Thom- 
as of the résignation of the défendant in error, and denying that the latter 
ceased to be an employé of the plaintiff in error on April 21, 1906. It admit- 
ted that, at about the time when the défendant in error sent in his résigna- 
tion, the plaintiff in error became Informed that he had resigned for the pur- 
pose of entering into the secondhand cash register business in the state of 
Califomia, and that the plaintiff in error regarded such business as conflict- 
ing with and interfering with its own business, but denied that tt was uu- 
friendly or hostile to the défendant in error on that aceount. It adraitted the 
d'-jtribution of the cireular among its agents throughout the United States and 
Canada, and alleged that it was a privileged communication. Answeriug the 
second cause of action, the plaintiff in error alleged that it had not knowledgo 
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whether Ilallar received or read the letter of Thomas to Wilson, or that on 
Huit account he broke off liis sald negotlatlous with the défendant in error, 
and it denied that s;iid letter was published witJi intent to Injure the défend- 
ant in error, and allegcd tliat the sanie was a privileged communication. Up- 
on the trial of tlie cause the jury retumed a verdict for the plaintiff in error 
in the suni of $5,000 "as damages on account of the injury and préjudice to 
plaintiff's good name, réputation, and crédit, and in the sum of nothlng as 
punitive and exemplarj- damages." 

Lawler, Allen, Van Dyke & Jutten and Henry S. Van Dyke, for 
plaintiff in error. 

Davis, Kemp & Post and James P. Clark, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). Error 
is assigned to certain of the instructions given by the court to the ju- 
ry and to the déniai of certain requested instructions. We are pre- 
cluded from considering the latter, for the reason that the bill of ex- 
ceptions does not contain the entire charge. For aught that we know 
to the contrary, the court properly instructed the jury upon ail ques- 
tions involved in the requested instructions. 

One of the instructions excepted to is the following: 

"Every publication vs'hich charges upon or imputes to any pcrson that whîch 
exposes such person to hatred. contempt, ridicule, or obloquy, or which causes 
such person to be shunned or avoided, or which has a tendency to injure such 
person in bis or her occupation, is prima facie false and unprivileged, and 
implies malice in the author or publisher." 

The exception taken to this was that it was erroneous for want of 
facts rendering it applicable, and that the facts in the case showed that 
the communications were privileged, and therefore malice would not 
be implied in the author of them, and because the instruction left it to 
the jury to décide whether or not the communications were qualifiedly 
privileged. The rule is that a communication made by one who has 
an interest to one who has a corresponding interest is privileged, if 
made in good f aith and without malice ; but where the communication 
g'oes beyond what the case requires, and is unnecessarily defamatory, 
the person making the same will not be protected. Did the undisputed 
facts show that the communications in this case came within the rule? 
The testimony shows, in the first place, that they were false, and known 
to be false. It was not true that the défendant in error had been dis- 
charged from his employment for cause, or that he had been discharged 
at ail. He had resigned his position, his résignation had been ac- 
cepted, and his employment had terminated, several days before the 
date of the paper which purported to discharge him. The évidence is 
that, between the date of his résignation and the issuance of the so- 
called discharge, knowledge had corne to the officers of the plaintiff 
in error that the défendant in error intended going into a business 
which would compete with theirs. Therein is to be found the appar- 
ent motive of the so-called discharge, and of the communications which 
became the subject of this action. 

It is urged that the plaintiff in error was justified in directing its 
employés to exclude the défendant in error from its various places of 
business, in order to prevent his acquiring information which might 
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be advantageous to nim, but detrimental to them, in view of the com- 
peting business in which he was about to enter. Undoubtedly this is 
true. But it does not appear on the face of the communications that 
such was their purpose. The subject may be one that is privileged, 
and a communication on that subject be unprivileged. A circulât stat- 
ing that the company had been obliged to terminate the employment 
of the défendant in error for cause, and that "we must absolutely for- 
bid Mr. Salhng from being received in any of our oiifices," woukl, up- 
on its face, seem to hâve been intended only for the purpose of dis- 
crediting the défendant in error and injuring his réputation. It went 
beyond the plain necessity of the situation, and in that respect is not' 
unlike those which were criticised by the courts in Merchants' Ins. Co. 
V. Buclcner, 98 Fed. 322, 39 C. C. A. 19-30, and Landon v. Watkins, 
61 Minn. 137, 63 N. W. 615. It would hâve been error to instruct the 
jury that such a communication was, upon its face, privileged. Tonini 
V. Cevasco, 114 Cal. 266, 46 Pac. 103 ; Merchants' Ins. Co. v. Buckner, 
98 Fed. 222, 39 C. C. A. 19. 

It was not essential to the protection of the business of the plaintiff 
in error to cast imputation upon the character of the défendant in er- 
ror. It would hâve been sufficient to warn the employés to withhold 
from him ail information regarding the business, and, for that purpose, 
to exclude him from the company's offices. Had the communications 
in this case been of that character, it would hâve been the province of 
the court to décide whether they were privileged, as was held in Car- 
penter v. Ashley, 148 Cal. 423, 83 Pac. 444, and other cases cited by 
plaintiff in error. But it is well settled that, where there is uncertainty 
whether the facts which give the communication the privileged charac- 
ter claimed for it are established by the évidence, it is not ground to 
reverse the judgment, if the question is submitted to the jury. 25 
Cyc. 747; 13 Enc. of Plead. & Prac. 107; Klinck v. Colby, 4G N. Y. 
427, 7 Am. Rep. 360; Howland v. Blake Mfg. Co., 156 Mass. 543, 31 
N. E. 656; Nord v. Gray, 80 Minn. 143, 82 N. W. 1082. 

Error is assigned to the following: 

"Tlie vvords 'prima facle,' heretofore euiployed in tliese Instructions, mean 
that the law présumes tlmt the ijublicatlon such as there descrihed was false 
and unprivileged. Thèse presumptlons, however, are dispiitalile, and the de- 
fendant is allowed, where the alleged falslty or nuprivlleged character of the 
publication are speciflcally denled, as lu the présent case, to estahlish both or 
either of said déniais by proof ; and, if such proof be niade, It Justifies the 
publication, and constitutes a complète défense to the action." 

As the bill of exceptions does not contain the whole of the instruc- 
tions, we are not advised as to the use of the words "prima facie" as 
theretofore employed in the. instructions, and we therefore cannot im- 
pute any error to the charge that the law présumes that the publica- 
tion such as there described was false and unprivileged. The remain- 
der of the instruction correctly states the law. 

It is urged that the burden of proof was upon the défendant in error 
to establish by a prépondérance of the évidence that the communication 
was not in fact privileged by proof of the fact that it involved actual 
malice, and that proof of actual malice was entirely wanting in the 
case. But the burden of proving the privilège claimed lies upon the 



NATIONAL CASH REGI8TER CO. V. SALLING, 27 

défendant. 18 Am. & Eng. Enc. of Law, 1031 ; Schomberg v. Walker, 
132 Cal. 224, 64 Pac. 290; King v. Patterson, 49 N. • J. Law, 417, 9 
Atl. 705, 60 Am. Rep. 622; Ritchie v. Widdemer, 59 N. J. Law, 290, 
35 Atl. 825 ; Newell on Libel and Slander, §§ 71, 72. As we view 
the record, there was ample proof of malice. There was proof of it in 
the known falsity of the charge that the company had been obliged to 
discharge the défendant in error for cause. There was proof of it in 
the language employed in the letter of Thomas to Wilson, in which 
Thomas referred to the défendant in error as a "dirty dog" and "a 
traitor," and particularly requested Wilson to see Mr. Hallar and tell 
him that the défendant in error "is a man who has been discharged 
from our employ, and one whom we would not give a position to under 
any circumstances." The motive is further shown by Thomas' testi- 
mony, in which he said: 

"It is part of my business to look out for somebody that is going Into busi- 
ness in opposition to the company. I was endeavoring to nlp Salling's propo- 
i?ition in the bud, you bet. « * • i guess my object in putting the faets 
before Hallar was so that he would not go into the secondhand business with 

Salling." 

Error is assigned to an instruction in which the court, after affirm- 
ing the right of an employer to communicate with his employé upon 
any subject relating to the business in which they are mutually inter- 
estèd, and to communicate with a common employé with référence to 
the subject-matter of their common employment, said: 

"If, however, such statement is known to the party communicating it to be 
false, such l^nowledge excludes the existence of good faith, and takes from the 
communication what otherwise would be its privileged character." 

It is urged against this instruction that knowledge on the part of the 
author of the communication that it is false does not necessarily ex- 
clude the existence of good faith, nor take from the communication 
what otherwise would be its privileged character. To this we cannot 
assent. In order to the protection of a communication as qualifiedly 
privileged, it must appear that it was made in good faith, and in the 
honest belief that it was true. Swan v. Tappan, 5 Cush. (Mass.) 104 ; 
Gassett v. Gilbert, 6 Gray (Mass.) 94 ; Klinck v. Colby, 40 N. Y. 427, 
7 Am. Rep. 360; Quinn v. Scott, 23 Minn. 456. And the question 
whether the communication was made in good faith is one of fact for 
the jury. Bacon v. Michigan Central R. R. Co., 66 Mich. 166, 33 N. 
W. 181, and cases there cited. 

It is contended that the court erroneously instructed the jury in 
charging them that damages might be recovered in such an amount as 
the jury might find would fairly compensate the défendant in error for 
the injury done him, "regardless of the defendant's motives in mak- 
ing the publication, and without actual proof of the opinions of wit- 
nesses or otherwise as to the extent of the loss." It was objected to 
this instruction that actual malice must be established by actual proof, 
by testimony or otherwise. If it is meant by this that, in order to re- 
cover damages in suc.h a case as this the plaintiff must adduce proof of 
express malice on the part of the défendant, the objection was not well 
taken. Malice may be inferred from the fact that the defamatory 
communication was false, and known to be false by him who uttered 
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it. White V. Xicholls, 3 How. 366, 11 L. Ed. 591 ; Noonan v. Orton, 
33 Wis. 106; Bacon v. Mich. Cent. R. R. Co., 66 Mich. 166, 33 N. W. 
181; Locke v. Bradstreet Co. (C. C.) 33 Fed. 771; Gassett v. Gil- 
bert, 6 Gray (Mass.) 98. In White v. NichoUs et al., 3 How. 387, 11 
L. Ed. 591, the court approved the foUowing from the opinion in 
Wright V. Woodgate, 3 Cromp., M. & R. 573 : 

"A privileged coinruuulcation means nothlng more tlian that the occasion of 
making it rebuts the prima facle inference of malice arising from the publica- 
tion of matter prejudicial to the character of the plaintifC, and throws uiwn 
him the onus of provinj? malice in fact, but not of proving it by extrinsic év- 
idence only. He has still a right to requlre that the alleged libel itself shall 
be submitted to the jury, that they may judge wbether there is évidence of 
malice on the face of it." 

The record contai'ns assignments of error to the rulings of the court 
as to the admissibility of testimony. We find no error in them, and, 
as they are not discussed in the brief of the plaintiff in error, we deem 
it unnecessary to discuss them hère. 

Finding no error for which the judgment should be reversed, we 
affirm the same* 
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COMMERCIAL PACIFIC CABLE 00. v. PACIFIC MAIL S. S. CO. 

(Circuit Court of Appeals, Nlnth Circuit. September 7, 1909.) 

No. 1,687. 

, SaLVAGE (I 16*)— ThEORY and PUKPOSE OP REMUNERATION— SeBVICES REN- 
DEUED Un DES EmPLOYMEKT. 

The principles which govern the allowance of compensation for a sal- 
vage service are not the same where the service is rendered under an em- 
ployment and where It is volunteered. In the latter case it is more meri- 
torious, and the salving vessel takes the risk of recelving nothlng if the 
service Is unsuccessful, and if successful is entitled to a libéral reward; 
while if employée she is entitled to payment on a quantum merult in any 
event, and whether entitled to more in case of siiccess dépends on the cir- 
cumstances and the spirit in which the service is rendered. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. § 29; Dec. Dig. § 
16.*] 

Salvage (§ 30*) — Amotjni op Compensation — Services Rendered Undeb 

EilPLOTMENT. 

The steamship Manchuria grounded on a coral reef lu the bay of Wal- 
manalo on the northeast side of the island of Oahu, Hawaii. Being unable 
to free herseif witli the aid of three other vessels which went to her as- 
sistance, the owners' agent applled for the assistance of libelaut's cable 
ship, Restorer, a vessel of 4,000 horse power, then lylng idle at Honolulu. 
Libelant's superintendent stated that she eould not go wlthout permis- 
sion from New York, which was cabled for and obtalned. In the mean- 
tinie the master refused to lire up tmless the expense was guaranteed, and 
such guaranty was giveu. On reeeiviug permission libelant's agent requir- 
ed a wrltten refjuest for her services, which being given, the Restorer 
went to the assistance of the Manchuria ; but her efforts, added to those 
of the other vessels, were unsuccessful, and on the next day an expert 
salvor employed by the underwriters with a powerful wrecklng outtit 
started from San Francisco, arrivlng nlne days after the straudlng. In 
the nieantime the Restorer and other vessels had assisted in keeping the 
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Mancliuria in position and from further injury, and she was retained by 
the expert who took charge of the work, and wlio understood that she was 
under employaient, until the Manchuria was finally released. Throughout 
libelant and its représentatives worked with a view to making as large 
a salvage claim as possible. The Restorer was at no time in any spécial 
péril, nor did it appear that lier services were indispensable to the safety 
or rescue of the Manchuria. Held, that she was entitled to recover tor 
her consumptlon and loss of stores and expenses on account of the salvage 
opérations, and to a per diem allowance for the time employed, but to no 
bonus in addition as a purely salvage reward. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 72-74; Dec. Dig. 
§ 30.*] 

Appeal from the District Court of the United States for the Terri- 
tory of Hawaii. 

Charles Page, E. B. McClanahan, and S. H. Derby, for appellant 
and cross-appellee. 

M. F. Prosser, Robbins B. Anderson, and Sidney Ballou, for ap- 
pellee and cross-appellant. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, Dis- 
trict Judge. 

ROSS, Circuit Judge. The very voluminous record in this cause 
renders it impossible to review the évidence in détail in an opinion of 
reasonable length, so that we will not undertake to do more than in- 
dicate the grounds upon which we rest our judgment. 

The appeal of the Commercial Pacific Cable Company, which was 
the libelant in the court below, is upon the ground that the amount 
awarded it by the trial court was inadéquate, and that the court also 
erred in dividing, as it did, costs between the respective parties. What 
we shall say in respect to the main appeal, which is that taken by the 
Pacific Mail Steamship Company, the claimant, will dispose of the ap- 
peal taken by the libelant as well. 

The action was in rem against the claimant's twin screw steamship 
Manchuria for salvage, and resulted in a decree by the court below 
awarding the libelant $62,636.80, and dividing the costs between the 
libelant and claimant. It appears from the record that about 4 a. m. 
of August 20, 1906, the Manchuria, which was of 13,638 tons gross, 
and 8,750 tons net, register, ran upon a coral reef in the bay of 
Waimanalo on the northeasterly side of the island of Oahu, and there 
stranded. The place of stranding was on the lee shore, several hundred 
yards from the shore line, and less than a mile from the landing place 
of the Waimanalo Sugar Company. Waimanalo Bay is an open road- 
stead with a northern exposure, but at the time of the stranding of the 
Manchuria the water and sea were moderate, and the time of year 
was such that storms were not to be anticipated. The city of Honolulu 
is on the opposite side of the island, about 15 miles distant by wagon 
road, and within about two or three hours' steaming distance. Im- 
mediately upon the stranding of the ship one of its officers was sent to 
Waimanalo, and by téléphone notified Hackfeld & Co., the ship's 
agents at Honolulu, of the accident. Both the engines of the Man- 
churia were reversed, and the full power of her propellers used, as 
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soon as the recf vvas struck, in an attempt to back off, but without suc- 
cess. Within a few hours thereafter, to wit, about 9 o'clock in the 
morning of Aiigust 20th, the tug Fearless, of 700 horse power, and 
especially fitted for salvage work, arrived f rom Honolulu, and by 
means of a line to the ship attempted to aid in her effort to back f rom 
the reef . About 10 :45 of the same morning the United States revenue 
cutter Manning, of 2,500 horse power, and the steamer Maui, of 447 
horse power, arrived, and by means of lines theref rom to the distressed 
ship corhmenced aiding in the eflfort to release her. During the after- 
noon the ship ran out her stream and one bower anchor and emptied 
her ballast tanks, but still remained stranded. Other vessels during the 
morning and afternoon came to the assistance of the Manchuria, and 
were used in transferring her cabin -and steerage passengers and their 
baggage to Honolulu. At the time of the accident the libelant's cable 
ship Restorer was lying idle, with cold boilers, in the port of Honolulu, 
where she had been stationed since April 24, 1905. She was a vessel 
of about 4,000 horse power, of the value of about $600,000, and was 
maintained by the Cable Company for service in the repairing of its 
cables in the event of need. In the evening of the day of the stranding 
of the Manchuria, Hackfeld & Co. aske.d the master of the Restorer, 
who was Capt. Combe, ,and the superintendent of the Cable Company's 
business at Honolulu, Mr. Gaines, whether the Restorer could be sent 
to the assistance of the Manchuria. They replied that she could not 
without express authority from the home office in New York. They 
were then réquested by Hackfeld & Co. to cable for such authority, 
and while waiting for a reply to get up steam in the Restorer's boilers 
in order to save time, which they agreed to do provided payment of 
the expenses of getting up steam was guaranteed them in the event the 
home office declined to grant the réquested assistance. Hackfeld & 
Co. thereupon gave such guaranty, after which, to wit, about 10 :30 
p. m. of August 20th, the request was cabled and the Restorer's fires 
started. The next morning a reply was received authorizing the Re- 
storer to go to the assistance of the Manchuria, whereupon (jaines 
asked and received from Hackfeld & Co. a written request for the as- 
sistance of the Restorer, and at 3 :07 in the afternoon of August 21st, 
that ship left Honolulu for Waimanalo Bay, which she reached about 
6 o'clock in the evening, according to the testimony of Capt. Combe. 
He anchored from a quarter to half a mile from where the Manchuria 
lay. Being asked by his counsel what he did on his arrivai in respect to 
the Manchuria,. Capt. Combe, answer'ed : 

"I did nothinR. sir, nntil the morning of the 22d. I .lust sent my chlef of- 
ficer on board that evening when I arrived. Q. Wliy did you do nothing that 
night? A. Well, I arrived there at about (5 c'cloclî in the evening. It being 
a strange iilace, and not having any soundings, and on a lee shore, I decided 
for the safety of the vessel-^it was getting on nighttime — that I would stop 
where I was until daylight. Q. What did you do at daylight? A. I hove up 
anchor and came up doser to the position of the Manchuria. Q. And then 
what did you do? A. Cave them a couple of grapnel ropes." 

The évidence shows that by far the heaviest damage sufifered by^ 
the Manchuria was sustained prior to the arrivai of the Restorer. The 
unsuccessful resuit of the first day's attempts to release the Manchuria 



PACIFIC MAIL 8. S. 00. V. COMMERCIAL PACIFIC CABLE CO. 31 

was cabled to the claimant at San Francisco by its Honolulu agents 
the next day, to wit, August 31st. In doing so the agents gave the 
claimant this information: 

"Manchuria overuight sagged little. Same position. Rolling, pounding 
heavily. Rough sea. Fresh wind. Makliig little water; No. 3 starboard one 
foot, No. 4. port Mlge teu Inches, in twelve liours. Port englne shaking. Main 
steam pipe broken 2 a. m. Saddle of double end and single end boilers cracked. 
Starboard engine moves little in pounding. No signs of hull getting weak. 
Will secure vessel hold in same position." 

In reply they were instructed on the same day that Capt. Metcalfe, 
Lloyd's and underwriters' agent, and an expert salvor, would leave 
San Francisco on the 23d with a powerful wrecking outfit, and that he 
recommended that the ship's anchors be so placed as to prevent the 
vessel from going further on the reef and twisting broadside, and that 
the vessel should be kept as deep in water as possible until the anchors 
should be properly laid ; that no part of the cargo should be removed 
unless it appeared certain that there was no risk of the vessel going 
further on the reef; that his opinion was that the vessel would hâve 
to be floated largely by warping, and could not be pulled oflf by towing 
alone. Capt. Metcalfe and his assistant, Capt. Pillsbury, with a large 
wrecking outfit, reached the Manchuria in the af ternoon of August 
29th, and thereupon took charge of the salvage opérations. In the 
meantime — that is to say, from the cessation of the unsuccessful at- 
tempts to pull her from the reef — the efforts of those in charge of the 
disabled ship were directed towards holding her in her then position, 
in which efforts the Restorer participated from and including the morn- 
ing of August 23d, having during that time four of her grapnel ropes 
on the Manchuria, which she pulled and stopped pulling as ordered 
by the Manchuria. Thèse grapnel ropes were ropes of wire wound 
with hemp, designed for grappling deep sea cable, each having a break- 
ing strain of from 16 to 18 tons. In adjusting them they were wound 
over the large cable drum of the Restorer, so that they could be taken 
up inch by inch if necessary, and were adjusted so that they hung in 
parallel curves, equalizing the strain to some extent. During the same 
intervening time the steamers Manning and Maui and the tug Fear- 
less rendered service in the same behalf, and the Manchuria herself 
put out numerous anchors. Extensive soundings were also taken of the 
waters of the bay surrounding the ship, much of the Manchuria's 
cargo was shifted, and everything was put in as good condition as 
possible preparatory to the arrivai of Capt. Metcalfe and his outfit. 
During the same time the Restorer also furnished a grapnel rope to the 
Manning, which was broken, after which she gave it to the Manchuria 
to use on her anchors. Capt. Combe, of the Restorer, also participated 
in the soundings referred to, furnished a chart and cable buoys for 
running lines over the coral, and assisted in laying anchors. 

On the arrivai of Capt. Metcalfe he ordered the Restorer's engines 
stopped and her lines cast off from the Manchuria, and cabled to the 
claimant's représentative in San Francisco to know what arrangement 
had iieen made concerning the services of the Restorer, in response to 
whicih inquiry he was informed by cable that the Restorer's charges 
would be adjusted in New York, and to "use as necessary," whereupon 
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lie furnished the Restorer with a 4i^-inch plow steel cable in place cf 
her four grapnel ropes, and made such use of her thereafter as he saw 
fit, in connection with the numerous steam and other craft engaged in 
the work in hand. The record shows that f rom the time of Capt. Met- 
calfe's arrivai until the forenoon of September 14th the preparatory 
work of laying the wrecking- anchors, discharging the ship's cargo, 
and installing additional pumps was vigorously and unremittingly 
carried on, involving the labor of a large number of men, as well as 
the assistance of various boats of one kind and another. On the 14th 
of September an attempt was made to pull the Manchuria from the 
reef. A strain was put on the moorings laid out from her, and the 
towing vessels, consisting of the Restorer, Manning, Iroquois, and the 
tug Eleu, pulled as directed. The resuit was thus reported by cable on 
September 14th to the claimant at San Francisco, by Capt. Metcalfe: 

"After great difficulties moved Manchuria out 250 feet, altering stern to N. 
by B. % È. ; originally N. by W. Unable to haul vessel's stern to eastward ac- 
oount vessel having twelve degrees port llst, burying bilge keel sand and coral. 
Will keep on heaving, although, owing to vessel going nearly straight astern, 
most of our anchors are too far to eastward. Ail coal discharged except suffl- 
cient to supply our needs for steam. Ail prudent water ballast pumped out." 

As indicated in this cable, the movement was not in the direction 
anticipated or desired. Accordingly it was determined to shift the 
towing vessels more nearly astern, with a view to à further effort to 
move the ship, which was donc under the direction of Capts. Metcalfe 
and PiUsbury; the tug Eleu being sent to help keep the bow of the 
Restorer to the wind during the opération, and the sea bottom around 
the ship's stern being dynamited in order to break up the coral. The 
Restorer attempted to make the shift without letting go her line to the 
Manchuria. In making the maneuver the Restorer crossed the bows 
of the Iroquois further inshore, and was dragging her anchors toward 
the coral reef, when she finally, by letting out sufficient anchor chain 
and slacking her towing hawser, was brought under control. The diffi- 
cult work of warping the vessel from the reef commenced, and about 
noon of September 16th she was floated, and towed to Honolulu by 
the Restorer, and, after the making of temporary repairs, sailed to 
San Francisco under her own steam. 

The expenditures in the salvage opérations from the time of the 
stranding of the ship to the time of her release amounted to $126,- 
248.91, not including the seiwices of the United States revenue cutter 
Manning, nor the services of the tugs Fearless, Iroquois, or Eleu, nor 
the services of the schooner Melacthon, the towing lighter Pioneer, 
the steamer James Makee, the steam dredger Pacific, nor the steamship 
Niihau, nor the fee of Capt. Metcalfe. The permanent repairs to the 
vessel exceeded $500,000. The original cost of the Manchuria was 
$2,061,349.42. At the time of the accident she seems to hâve been 
valued by the claimant at $1,800,000, although it is contended on the 
part of the libelant that it was then about $2,563,000. The libelant 
claimed for the services of the Restorer $300,000, and it was for that 
sum that it libeled the ship, contending that it was the chief agent in 
the opérations which ultimately rescued her from her perilous posi- 
tion. In respect to that contention the court below said, in its opinion: 
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"The heavy salvage of $300,000 claimea by the libelant is based iipon its 
theory of itlie case, as sliown by the pleadlngs and by évidence iutroduced in 
support thercof, tliat the Restorer, as operated by those in charge of her, was 
the ehief agent in the opérations which ultimately effected the removal of the 
Manchuria froni her daugerous position to a place of safety. I bave no diffl- 
eulty in finding that this theory is not borne ont by the évidence. I need not 
go into a discussion of . the grounds for such conclusion, more than to say 
that my nànd has been irreslstibly led by the évidence in the case, and by my 
examiiiation, wlth counsel for both parties, of the steam winches of the steam- 
ship Mongolia, which were conceded by both sides to be the counterpart of 
those of the Manchuria, to this view, and to the nearly corrélative conviction 
that to the steam winches of the Manchuria, acting upon anehors iixed upon 
the sea bottom, was mostly due the work of moving her from the bed in the 
reef where she was lying, which must be regarded as by far the most difflcult 
and most important part of the salvage opérations." 

The court below also took notice of the undisputed fact that the 
Hbelànt was not a volunteer, but contributed the services of the Re- 
storer upon request only, without any spécifie agreement at the time 
as to her compensation. Said the trial court: 

"This being the case, although libelant would hâve been entltled to rémun- 
ération at law, If not in admiralty, on the basis of quantum merult, if the 
salvage opérations had falled, yet, success having been achieved, the ordinary 
principles of salvage compensation would be applied, if its services contribut- 
ed to the salving of the libelee." 

The court below also found against the contention of the libelant 
that its services were effective in preventing the Manchuria from be- 
ing carried further towards the shore by the sea from the bed in 
which she lay when the Restorer arrived. A careful considération of 
the record satisfies us that the trial court was quite right in each of the 
above-mentioned findings in respect to the services of the Restorer; 
but that court further found that that vessel "was of material as- 
sistance to the Manchuria's own anehors in preventing her from 
swinging to a position more broadside on to the shore than the Re- 
storer found her on the morning of August 22d ; was of material serv- 
ice in swinging her stern outward from the shore during the period 
from August 25th to August 29th, as set forth above, in which move- 
ment she was the chief agent, being assisted by the United States 
revenue cutter Manning during a part of that period, and the four 
stern anehors of the Manchuria as above stated; was of material serv- 
ice, which, however, is not to be compared with the united power of the 
steam winches of the Manchuria, in the final opérations of September 
14th and 16th; and was of material service in towing the Manchuria 
when floated to the port of Honolulu" — ail resulting in a finding and 
decree "for the libelant in the sum of $5,219.53 for consumption and 
loss of stores and expenses on account of salvage opérations, and in 
the sum of $56,000 for salvage proper, making a total of $61,219.53." 

Based upon the contention that it appeared from the décision of the 
court that the said award for salvage proper of $56,000 was estimated 
upon an allowance of $2,000 a day for the services of the Restorer, the 
claimant asked the court, by motion, to reduce the allowance for sal- 
vage proper by $4,000 because of the fact that the Restorer was only 
engaged in the service for the period of 26 days. The record shows 
thèse proceedings upon the hearing of that motion : 
173 F.— 3 
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"Mr. Oison, of proctors for claimant, read motion to amend décision. 

"Tlie Court: Before you go on, I will call your attention to the fact tliat it 
is a miscalculation. The court did not calculate it on tlie basis of $2,000 a day, 
but for $1,(KX) a day, and the rest of it is made up by other amounts. 

"Mr. Oison: We were unacquainted with that fact. We drew our informa- 
tion from the décision itself. 

"The Court: That is 26 days at $1,000 a day, and in addition to that, for the 
value of its services, there are three items ; and it was the other items whieh 
uiade up the balance of the award. 

"Mr. Oison: Well, that puts a différent face upon the matter entirely. 

"The Court: I can understand how such an estlmate was made, but I think 
the estlmate of the value of her services, I hâve it; I thlnli it was $10,000 the 
value of her services in puUlng her ofC, $10,000 value of her services lu swlng- 
ing her, and $10,000 the value of her services in steadying her ; I think it was 
something lilfe that, niaking $30,000, in addition to $1,000 per day for 26 days, 
That would be $56,OO0." 

It thus appears that the allowances made the Hbelant by the court 
below for the services of the Restorer were as foUovifs: $5,219.53 
for consumption and loss of stores, and expenses on account of salvage 
opérations ; $1,000 a day for the time of her employment, to wit, 26 
days, and an additional $10,000 for her services in steadying the Man- 
churia, an additional $10,000 for swinging her, and an additional $10,- 
000 for pulling her. As has been shown, the view of the law enter- 
tained by the court in approaching the considération of the case was 
that, notwithstanding the fact that the libelant was not a volunteer, 
but undertook the services only upon express employment, "yet, success 
having been achieved, the ordinary principles of salvage compensation 
may be applied, if its services contributed to the salving of the libelee." 
In holding that "the ordinary principles of salvage compensation" are 
applicable to such a case, the court below erred. 

In Wilmington Transportation Company v, The Old Kensington 
(D. C.) 39 Fed. 496, 500, which was also a case for salvage, it was said : 

"In cases of thls nature there Is no standard by which can be absolutely 
measured the compensation to which the party reudering the service Is en- 
tltled. Each case dépends in large measure upon its owu circumstances. 
AVhile it is perfectly true that salvage is not a 'question pro opère et labore, 
but rises to a higher degree and takes its source in a deeper poliey,' there is 
a broad distinction, as said by Dr. Lushingtou, 'betweeu salvors who volunteer 
to go out and salvors who are employed by a ship in distress. Salvors who 
volunteer go out at their own risk for the chance of earniug reward, and If 
uot successful they are entltled to iiothing, the rule belng that it is success that 
gives them a title to salvage rémunération. But if men are engaged to go 
out to the assistance of a ship in distress they are to be paid according to their 
elï'ort, even though the labor and service may not prove bénéficiai to the ves- 
sel or cargo.' The Undaunted, 1 Lush. 90 ; The Sabine, 101 U. S. 390, 25 L. 
Ed. 982. In the one case the reward should be more libéral than in the other. 
llere the services of the libelant were rendered at the request of the master 
of the ship, for which it was entitled to be paid, whether such services were 
bénéficiai or not; and, although the services were rendered with promptness 
and efficiency, there was not manifested any disposition on the part of the 
libelant to take any <'hauce of earning reward, but, ou the contrary, it appears 
that the libelant was uuwillhig to send the Falcou to ald the ship unless her 
master requested that it be done. Uuder such circumstances, while the libelant 
should be awarded a sum in excess of the actual value of the services rendered 
and the actual damage done to its property engaged in the service, and whlle 
such excess should be libéral, it should not, in my judgment, be measured by 
that high standard that would control the award had the services been ren- 
dered voluntarily." 
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In the case from which the foregoing quotation has been taken 
there was not only promptness, but no lack of good faith, nor any 
mercenary spirit shown on the part of the salvor, such as is claimed 
to hâve been shown on the part of the Hbelant in the présent case. 
That the law is as indicated in the décisions above cited was also de- 
cided by this court in the case of The Elmbank, 69 Fed. 104, 108, 109, 
16 C. C. A. 164. See, also, The Queen of the Pacific (D. C.) 21 Ked. 
460, 471; The Sandringham (D. C.) 10 Fed. 556, 570; The John Gil- 
pin, 13 Fed. Cas. 675, 678; 24 Encyc. of Law, 1206; Tlie Kate B. 
Jones [1892] P. D. 336, 7 Asp. Mar. Cases, 332 ; The Beularig, 14 
P. D. 3 ; The Endermore, 7 Asp. Mar. Cases, 334 ; The Mark Eane, 
15 P. D. 135, 137; The Eustre, 3 Haggard, Adm. 154. 

As a matter of course, the Hbelant was entitled to fair compensation 
for the services of the Restorer, which' the court below fîxed at $1,- 
000 a day, with which award, in view of the record, we are not disposed 
to interfère. Nor can we say that the $5,219.53 awarded the libelant 
for consumption and loss of stores, and expenses on account of the 
salvage opérations was too much. Whether the libelant is justly enti- 
tled to a bonus in addition to those allowances, and, if so, in what 
amount, dépends upon the facts and circumstances .hereinafter re- 
ferred to. Even if the Restorer was entitled to any bonvis, we think 
the trial court attributed to her efforts too much effectiveness, as 
well as exaggerated the risk to her. In respect to the risk to the 
Restorer, we think the évidence shows it to hâve been very slight. 
Both sea and weather were moderate, and we are unable to see where 
there was any danger to a well-appointed, powerful steamer, such as 
the Restorer was, in doing what she did, unless it be in the maneuver 
of September 14th, directed by Capt. Metcalfe and his assistant, Capt. 
Pillsbury. In respect to that maneuver the log of the Restorer is as 
f ollows : 

•'2:00 p. m. Weighed iinchor and set on for fresh position as advised by Cap- 

taln Pillsbury. 
"3:00 p. m. Brought up with star, anchor in 7 fms. water, fiiiding anchor 

dragging, with 30 fathoms chain eut paid ont hawser with end 

fast to Cx3 grapnel rope. 
"3:10 p. m. Signaled for lannch. Captain Pillsbury boarded ship. 
"3:20 p. m. Ship still dragglng and drifting on lee shore, paid eut to OO 

fathoms. 
"3:55 p. m. Signaled for tug Eleu, passed end of 8" hawser aboard, hove up 

anchor, and proceeded to position, wher^ Captain Pillsbury 

let go mark buoy." 

As has already been said, the maneuver was directed by Capt. Met- 
calfe, after the Manchuria had been unexpectedly moved almost di- 
rectly astern some 250 feet, where she had stuck fast. The then tow- 
ing vessels were the government vessels Iroquois and Manning and the 
Restorer. The movement directed was executed by the government 
vessels without difficulty ; but the Restorer, although given the aid of 
the tug Eleu, got beyond the position to which she was assigned, and, 
her anchor dragging, she began to drift towards the shore. Capt. Met- 
calfe then sent Capt. Pillsbury to the Restorer to see what the trouble 
was, and on Capt. Pillsbury's arrivai on board he suggested to Capt. 
Combe to stop his port engine, pay out more chain, and slack up on the 
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towline, which was done, and the threatened péril tlius avoided. The 
sole fault seems to hâve been that of Capt. Combe. 

Capt. Carter, of the government vessel Iroquois, was questioned, 
and answered as foUows: 

"Q. Do you remember the maneuver made by the Restorer and referred to 
herein as having been made on the 14th of September? A. I do. Q. Was it or 
was it uot one similar to the one made by your ship? A. The object of it 
was; yes. Q. I am net askiug the objeet. Was it a similar maneuver? A. 
No. Q. In what did it difCer? A. She weut in doser to tow her than I did. 
Q. I understand that your boat was third in order of placement before the 
maneuver was made? A. ïes. Q. First the Manning, then the Restorer, then 
the Iroquois — is that correct? A: Yes. Q. Can you state whether the ma- 
neuver was intended to keep those three beats in their relative positions? A. 
That was my understanding of it ; yes. Q. Was the Restorer, prior to making 
the maneuver, anchored? A. She was anchored or moored. Q. Forward? A. 
Yes. Q. With the Une running from the stern? A. Yes. Q. In making this 
maneuver referred to on the I4th, did she lift her anchors? A. She did. Q. In 
making the maneuver on the part of the Iroquois. what was necessary and prop- 
er to be done in order to do it? A. Pick up the anchor, go ahead with the 
starboard helm, get the right position, and let go the anchor again. Q. What 
would assist the Iroquois foUowing that procédure to take the position requir- 
ed? A. The wind was favorable to do it. Q. Sea favorable? A. Wind and 
sea both favorable. Q. What direction did the wind and sea incline to take 
the Iroquois after the anchors had been llfted with référence to inshore or 
outshore? A. Take her inshore. Q. What was the use — ■ What was the 
method employed by the Iroquois to keep her Une running to the Manchuria 
from fouling her propeller in making the maneuver? A. We kept men to keep 
it turning in the right direction, so that it would keep clear of the propeller. 
Q. What lîept the line comparatively tant? A. Going forward on the engines. 
Q. The forward movement of the engines? A. Yes. Q. Can you state any- 
thing other than sea, wind, and the use of your engines and helm that would 
be proper and neœssary to accomplish tliat maneuver? A. I accomplished it 
without anything else. I did uot think anything else was necessary. Q. Did 
you accomplish it properly? A. No. Q. Why not? A. I was interfered with 
by the Restorer. Q. WIU you please explain now why it was and how the Re- 
storer interfered with j'our accomplishing the maneuver properly in the first 
place? A. She got across my bow, and I was afraid that her line would foui 
my propeller or anchor. Q. What did you do when you found this condition 
of affairs? A. In order to keep from golng too far in, I let go the anchor. Q. 
Did the Restorer actually cross your bow? A. She did. Q. Taking this tliird 
place, rather than the second, as I understood, in the position? A. Yes. Q. 
Do you know whether, at the time of crossing your bow, she dropi)ed her an- 
chors? A. I did not see her drop any anchor. Q. Did you observe the Re- 
storer's maneuver? A. I did. Q. Wliile it was being made? A. I was on the 
bridge when it was being made — the bridge of the Iroquois. Q. And observed 
It? A. Watched it ail the time. Q. After you had dropped your anchor for 
the reason which you hâve stated, did you subsequently make a new maneuver? 
A. I did. Q. In what direction was that, inshore or outshore? A. Outshore. 
Q. Did the Restorer make a subséquent new maneuver? A. She did. Q. What 
do you know about that maneuver? A. After Capt. Pillsbury had left me, when 
he asked me to take up the new position, lie went to the Restorer. The Re- 
storer then got under way, shifting her berth to the northward and westward, 
but the exact bearing I do not know, because I was not on board of her. She 
got across my bow, and I was obllged to anchor to keep from going still fur- 
ther in. Then Capt. Pillsbury came out. Q. From where? A. Out towards 
me, either from the Manchuria or the Manning, and he passed me, and I asked 
liim what the Restorer was trying to do, and he said he did not know, or some- 
thing to that efCect He went to the Restorer, and the Restorer then took up 
a position practically in line with the position I wanted to take, and the one I 
suggested to Capt. Pillsbury, originally. Q. With the Restorer in the position 
that she was in, after crossing your bow in the first maneuver, what was 
necessary to put her in the position that ehe took in the second maneuver 
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which you liave just testified to? A. Would hâve to go ahead on her engiiies 
witli helni aport. Q. Wliat englues? A. Both englnes, if slie had sufficieiit 
for tuniing. If not, she eould go ahead on one engiue and back on the other. 
She certainly could turn that way; go ahead wlth the port engine and turn 
with the starboard. Q. Did you see she made auy difflculty in makiug the 
second nianeuver? A. No. Q. Did you malœ any diffieulty in making the sec- 
ond niaueuver? A. Xone to speak cf. I got a little further on her starboard 
uuarter than I liked, and then shifted a little more to port. Q. Which was the 
more dlfficult maneuver made by you, the first or second? A. The second. Q. 
Which was the more dlfficult maneuver made by the Restorer, the first or 
second? A. I should say the second. Q. In making the first maneuver, would 
you flnd any advantage in having twin screws? A. A decided advantage. Q. 
bo you know of any reason why the Restorer did not properly make the first 
maneuver? A. No; I do not. Q. Was there any péril to the Restorer during 
the first maneuver? A. I do not know how close in she got. I do not know 
whether she took any soundings. Q. If there had been péril presumed or 
anticipated, wns there auy means of avoiding any in your juâgment? A. She 
could bave gone ahead on her port engines and backed on her starboard ; but, 
if she could not do that, she could hâve anchored. Q. Either of the courses. 
In your opinion, would bave kept her from the reef ? A. ïes. Q. Do you know 
whether the Manning had any trouble In making the maneuver? A. Did not 
see any at ail. Q. In your judgmeut, was the attempted maneuver, which we 
hâve designated the first maneuver, of the Restorer a proper one, or properly 
executed? A. It dépends upon what they were trying to do. I don't know 
what they were trying to do. Q. If they were trj'ing to go ashore, it was 
proper? A. It niight bave been suceessful. Q. Was it a proper maneuver to 
reach the position designated for the Restorer? A. I do not know what posi- 
tion was designated. Q. You do not know whether or not the position inshore 
and across your beam was her designated position or not? A. No; I do not. 
Q. Did you take your proper position in the first maneuver? A. No. Q. Was 
your présent position inshore or outshore from where you did drop anchorV 
A. Outshore. Q. And the reason you took it was because of the line coming 
over your bow? A. Yes. Q. In order to exécute your first maneuver with the 
assistance of the wind, the sea, your engines, and helm, was it made perilous 
because of your line running to the Manchuria ? A. No ; I was never in any 
péril. Q. If your maneuver was properly executed, would that line bave been 
au élément of danger? A. Not of danger. Q. If properly executed? A. Not 
of danger. It would hâve been an ineumbranc-e in tuming; that is ail. Q. Was 
the Restorer's line an élément of danger in the proper exécution of her ma- 
neuver? A. I should not think so. Q. During your observation of the wreck- 
ing opérations while at Waimanalo Bay, did you see at any time that the Rt^ 
storer was in péril? A. As I said before, I do not know what soundings she 
got when she was inshore of me. She may hâve been; but I do not think so. 
Q. Prior to that? A. No. Q. Subséquent to that? A. No. Q. Did the Re- 
storer hâve to dépend entirely upon her engines to keep her from the reef in 
maldng that firat maneuver? A. No; I should think she could hâve anchored 
without any diffieulty. Q. Do you know of any reason why she could not 
bave used her engines? A. Do not know any reason. Q. Will you state wheth- 
er, in your opinion, she dropped her anehors at the proper time in making her 
first maneuver? A. She did not; that is to say, if the position that she subse- 
(luently occupied was the oue intended for her." 

The évidence showing, as it does, that the steamers Manning and 
Maui and the ttig Fearless, with 3,647 combined horse power, together 
with the Manchuria's own engines and two of her anehors, were un- 
able to pull that ship from the reef or to keep her from going further 
on, and that before the Restorer got any line to the Manchuria the 
ship was fiirmly embedded, it does not seem likely that the Restorer was 
capable of doing very much in the way of steadying the Manchuria, 
although no doubt she aided to some extent in that direction. The 
iînding of the trial court, however, to the effect that the Restorer was 
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the chief agent in pulling the Manchuria's stern out 91/^ degrees be- 
tween Angust 25th and August 29th, we think clearly unjustified by 
the record. The court in its opinion said : 

"The Manchuria's log reports that from 1 p. m. of August 21st to 12 mid- 
lilght of August 24th, she headed S. S. E., and that thereafter her stern swung 
out from time to time until 1 a. m. August 29th, when she headed S. 13° E. 
On this day Metcalfe arrived and took charge of the salvage opérations, and 
dlrected the Restorer to stop towing at 4:54 p. m. In this space of flve days 
the direction the Manehuria was headlng changed 9% degrees tovvard the 
south and, west, which was toward the shore, by which her position was chang- 
ed to a marked degree for the better, iuasmuch as her stern was swung out 
correspondingly toward the open sea, bringing lier less broadside on to the 
reef than before. The broadside position is testifled to by Metcalfe as being 
more dangerous and difBcult than a head-on position. Hère is a record show- 
ing a favorable change of the position of the Mauchurla, which would natural- 
ly be produced by a pull on the stem from a position at or about rlght angle 
to the Une of the hull. Such a force was exerted during those flve days by the 
Uestorer, and by the Manning after 2 p. m. of August 26th, and by cables of 
tlie Manehuria attached to anchors. On the flrst day of ttiis period, August 
25th, in the afternoon, a 7-ton anchor was laid with hawser to the starboard 
stern. Ou the third day another 7-ton anchor was laid with hawser to the 
starboard stern, and ail this period there were two 2%-ton anchors with haw- 
sers to port stern and two from port bow. Some crédit must be glven to thèse 
stern hawsers, if they were hove taut from time to time as the Manehuria 
swung around. The log notes only one such action ; but Capt. Saunders in his 
déposition, on pages 8 and 9, testifled that 'we hove our big anchors taut to 
keep the vessel as near steady as possible.' This clearly refers to the 7-ton 
anchors mentloned above. It is in évidence that at 10:45 p. m. August 24th 
Ihe Restorer was directed to liierease the speed of her engines, and this was 
continued ; also that on the next day the Restorer was maklng a greater speed 
with her engines than usual. This increased strain was kept up during thèse 
flve days ; her log showing from 30 to 45 révolutions of her propeller. This évi- 
dence closely covers the time, as shown by the Manchuria's log, when she be- 
gan to change her position for the better, about midnight of August 24th, 
which movement continued until the morning of August 29th, maklng a change 
in her direction for the better of 9% degrees as shown above. From August 
29th to and including September 2d, a period of four days, she swung around 
2 degrees more, supposedly by the force of the steam winches alone, and the 
Restorer towlug at only 20 révolutions. Then from September 2d to Septem- 
ber 13th there was no further movement The f act that in the five days from 
August 24th to August 29th the Manehuria swung, with the assistance of the 
Restorer, 9% degrees, about 2 degrees a day, and in the next four days, with- 
out such assistance, she swung only 2 degrees, or one-half Vlegree a day, Is cer- 
tainly favorable to the theory of the effectiveness of the Restorer in swinging 
tlie stern of the Jlanchuria to the sea. Although it is impossible under such 
rircumstances to make an accurate estimate of the propoitionate value of such 
efforts, it is the rule of admiralty courts to weigh such évidence liberally for 
the salvor." 

Tiie log of the Restorer shows that at 5 :20 p. m. of August 34th 
the Manehuria signaled her to "reduce speed to 30 revs.," and that ac- 
cordingly the Restorer's engines were then set at 20 révolutions. The 
next entry in her log, made at 8 p. m, of the same day, is as follows : 

"Moderato E. N. E. breeze and sea. Sdgs aft Qi/i fms. The C/S Restorer 
only to assistance, with two Unes but.slack. S/S Manehuria being held off 
reef by her port bower anchor with 15 fms. cliaiu out, Two anchors led out 
from her port quarter attached to the 6x3 grapuel rope (part of originally 
given to U. S. S. Manning), .and her 7-ton anchor attached to her steel wire 
hawser led out from her port quarter from her starboard side." 
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And at midnight of August 24th this entry was made: 

"Moderate breeze and overcast, with Increasing sea. Engines at 20 revs., as 
ordered, with slack hawsers." 

Yet it appears from the log of the Manchuria that during that time 
the Manchuria's head changed IVè degrees, which, as a matter of 
course, could not hâve been caused by the slack Hnes of the Restorer ; 
it appearing by the testimony of her own captain that 20 révolutions 
of her engine v^ere necessary to prevent her lines from chafing. It 
further appears from the log of the Restorer that at 7 :33 a. m. of Au- 
gust 25th the Restorer obtained permission from the Manchuria "to 
put weight on hawsers" and to set her engines at 35 révolutions, and 
that two minutes thereafter the engines of the Restorer v^^ere accord- 
ingly set at 35 révolutions and so remained, according to the log, at 
35 révolutions until 7:22 p. m. of August 26th, when the révolutions 
were reduced to 30. At 10 :57 a. m. of August 27th her engines were 
stopped, at 11 :18 a. m. of the same day they were set going at 30 
révolutions, at 4:10 p. m. of August 28th they were increased to 35 
révolutions, at 5:03 p. m. of the same day (August 28th) they were 
reduced to 30 révolutions, and at 1 :45 p. m. of August 29th they were, 
according to the log, increased to 45 révolutions. During thèse various 
changes on the part of the Restorer, the Manchuria's head, according 
to her log, shows three changes, besides the change of li^ degrees al- 
ready referred to, to wit, at 1 p. m. of August 26th there was a change 
of 1 degree in her head, and between midnight of August 36th and 1 
a. m. of August 27th a change of 5 degrees, and at 1 a. m. of August 
29th her head changed 2 degrees. It thus appears that the greatest 
change in the Manchuria's head,.to wit, 5 degrees, occurred at a time 
when the Restorer's engines had been running at 30 révolutions for be- 
tween 5 and 6 hours, and that there was no change during the 29 
hours that her engines remained at 35 révolutions, and, further, that 
the change of 2 degrees in the head of the Manchuria which occurred 
between midnight of August 30th and 1 a. m. of August 31st occurred 
at a time when the Restorer's engines were making but 20 révolutions 
— just enough, according to her captain's own testimony, to keep her 
lines from chafing. Thèse facts, shown by the logs of the Manchuria 
and Restorer, respectively, would seem to indicate quite conclusively 
that the Restorer was certainly not the chief cause in the changes in 
the head of the Manchuria, aggregating 9^/2 degrees, although she 
probably was instrumental to some extent in those changes. 

But, assuming that the conclusion of the court below to the effect 
that the swinging of the Manchuria was chiefly due to the action of 
the Restorer was correct, and conceding that the latter also rendered 
valuable services in the steadying and pulling of the Manchuria, still 
is the Restorer entitled to any bonus in view of the facts and circum- 
stances of the case? As said by the proctors for the claimant, a ves- 
sel could hardly hâve been more favorably situated to render a gen- 
uine salvage service than was the Restorer, for "she was fully equip- 
ped and manned, yet disengaged, and neither seeking nor desiring the 
employment that, commercially, would hâve been advantageous to 
other ships." Yet there was not even a tardy offer on her part to go 
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to the assistance of the distressed ship, pounding heavily on the reef. 
Upon written request for lier services only did she, in the afternoon of- 
the second day, consent to render any assistance. The libeiant's rep- 
résentatives at Honolulu woukl not even consent to get up steam, in 
ord-er to be ready to start upon hearing from its head office in ^e\v 
York, without a guaranty on the part of the claimant for reimburse- 
ment for such expense. Such précaution and exaction may be com- 
niendable in securing the actual and true vakie of services rendered; 
but they come witli no grâce at ail before a court of admiralty in be- 
half of a demand for a bonus. But this is not ail. The libeiant's head 
office in New York having, on the 21st day of August, 1906, granted 
the request for the Restorer's assistance to the Manchuria, that office 
on the same day cabled its Honolulu représentatives to — 

"keep a earefnl record of wliat you do in way of salving Manchuria, also 
particnlars of lier position, state of vveather, sea, and tides, rlsks and périls of 
Uestorer, description of otlier vessels engaged lu work, and anytlilng of value 
in deterruiulng salvage." 

On the 24th of August Gaines, the libeiant's superintendent at Hono- 
lulu, cabled its New York office, among other things, as follows : 

"Manclniria is now so anchored as to keep lier from pounding. * * • 
Kestorer is only vessel with lier to-day ; bas five Unes ont, and is keeping lier 
from drifting furtlier on reef. * * * Wrecking appliances will reacli liere 
from San Francisco Tuesday. Présent plan is keep lier loaded, so cauuot move 
and pouud on reef, untll proper appliances arrive, wlien effort be made move 
lier. * * •" 

The next day, August 25th, Mr. Gaines cabled the libelant at New 
York the following report of Capt. Combe of the Restorer, of date 
August 23d: 

"Kow anchored wltli four liawsers to Manchuria. Am requested not to tow 
for présent, but liold bawsers. ïUey bave fiUed ail ballast tanks to keeji ship 
in présent position till more aiichors run out and Lloyd's surveyor arrives from 
San Francisco with iieavy goar before discharglng cargo. She bas grouud bed 
into soft coral reef and saïul on even keel. Weather fine ; moderate sea. On- 
ly Restorer to assistance with bawsers." 

On the same day, to wit, August 25th, the New York office of the 
libelant cabled its représentative at Honolulu, among other things, as 
follows : 

"Is thero slightest chance of Restorer pulliug Manchuria ( 'f before wrecking 
gear arrives".' Do you tliink Manchuria piirposely delayiug to save salvageV 
If you thiiik you can get lier off" without vvaiting for surveyor's arrivai, can 
you not insist that you be allowed do so?" 

In the Restorer's log we find this entry made at 7 :50 p. m. of Au- 
gust 25th: 

"Captain Combe boarded the S. S. Manchuria and again requested the cap- 
tain to do something in tbe way of trying to puuip out the ballast tanks or get 
schooners down to discliarge cargo into, so as to give us a chance to get her 
olï, but received the sauie reply as before when boarding her at 7:35 a. m. on 
the 23d; that heing that they were unable to punip out their ballast tanks o\v- 
iiig to the connections belng broken, and that they could not lighten her till 
Ijloyd's surveyor arrived wih more wrecking gear, their orders being to hold 
the ship in lier présent position and keep her from drifting furthor inshore. I 
advised theni again I was perfectly confident I could hold them ofï, and, what 
was more, could pull them off if they lighteiied the ship and gave me a chance, 
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aiHî also advlsecl tliem they eouM not expect the C. S. Restorer to remain hère 
for an indefinite tlme, because if anything happened to our cables we slionld 
be oalled off at once. AVhilst aboard it was notited she had a list to port, prob- 
ably due to shiftlng of the cargo, wbich was theu being earried on. The S. S. 
Manchuria was then headlng S. 13 degrees E." 

On August 27th Mr. Gaines cabled the libelant's office in New York 
this furtlier report of Capt. Combe: 

"Am perfectly confident could pull Manchuria off, If assisted by them dis- 
eharging cargo, coal, water, ballast, wliich they will not do, saylng cannot 
pump out water, connections broken. Firmly believe connections could be 
made aboard, or, if required, pumps obtalned locally. Also sayiiig they hâve 
been ordered not to discharge cargo till surveyor arrives ; reason being to hold 
ship from drifting further inshore. ïhls seems absurd, because Restorer can 
hold her off. ïhey are now shifting cargo aft. Everythlng points to them not 
wanting us pull them off." 

Not only do thèse communications and proceedings disclose upon 
the part of the libelant a very keen désire to obtain a large salvage 
award, but a distinct threat upon the part of the master of the Restorer, 
under direct suggestion from the libelant, to withdraw bis vessel un- 
less lie was given a chance to get the Manchuria ofif before other aid 
could arrive, in disregard of the orders of the Manchuria's owners, of 
which the Restorer's master was aware, and which "chance" involved 
the lightening of the Manchuria, with the inévitable resuit of further 
embarrassing her should the Restorer fail ; and this, too, when accord- 
ing to Capt. Combe's own testimony he had had no expérience what- 
ever in the matter of salving distressed vessels, and at a time when 
there was no immédiate emergency so far as the Manchuria was con- 
cerned, since she had not only made a bed for herself, in which she 
was constantly becoming more secure, and at a time when there was 
not only no bad weather prevailing, but none to be anticipated, and 
when capable expert assistance was known to be on the way, soon to 
arrive. Upon thèse points we extract from Capt. Combe's testimony: 

"Q. Had you, when you made this suggestion to Capt. Saunders (the master 
of the Manchuria), considerert what it meant to hâve lightened a ship of that 
size, discharging her of her water, her ooal, and her cargo? A. I knew what 
it meant, and I was prepared to do my best if they gave me a chance. Q. You 
were prepared to run the risk? A. If they allowed me. Q. What was the risk 
you were prepared to run? A. The risk of lightening the vessel. Q. What 
w.Ts that risk to the Manchuria in lightening? A. If I was unable to puU her 
off, she would hâve gone further up. Q. Wliat risk in lightening tlie Man- 
churia do you refer to? A. That is the risk, sir. Q. W^hat risk? The Court: 
lie stated it. If he couldn't pull her off, she would hâve gone further up. Jlr. 
McClanahan: Thiit is the risk you were willhig to run with the Manchuria — 
she would go further on if you were unable to hnndle her with your boatî A. 
Ye.s. Q. ïou seriously and purposoly suggestod that risk to Capt. Saunders? 
A. I dld. Q. And you bave never had anything to do with salvage? A. No; 
I took a good opinion from the pilot. He is a niau of considérable expérience. 
Q. Why, Captain, were you willing to hâve the Manchuria run that risk? A. 
I was auxious to get her off, sir. Q. Why? A. Why, for the good of every- 
body. Q. Did you not kuow at that time that a salvage expert was then on 
bis way to Honolulu with wrecking parajjhernalia? A. I do not know just 
what day I tirst heard that ; but I knew it. Q. You knew that? A. I dou't 
know whether on that date or not ; but I think I did. I am almost sure I did. 
Q. Then why this unnecessary haste to make this new offer of services to hâve 
the ship lightened? Dld you want to get her off before the salvor could get 
her? A. Yes. I knew Capt. iletcalfe, certalnly ; but I wanted to do what I 
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eould for the shlp. Q. Did you want to try before the salvor eould get her? 
A. Yes. Q. To get her off before Metcalfe arrived? A. Yes, sir. There was 
uo spite idea, it was just to do my best. ïhere was no 111 feeling anywhere 
at ail. Cil rit. Saunders was as anxlous as I was. Q. You knew at that time 
Capt. Saunders' orders trom his owners? A. Capt. Saunders told me then 
thiit he had to keej) the ship there until Metcalfe arrived with the parapher- 
ualia." 

The record shows that, as a matter of fact, it was little, if any, short 
o£ absurd to talk, on August 33d, about the Restorer puUing the Man- 
churia from the reef. When Capt. Metcalfe arrived, that expert said 
that five ships the size of the Restorer eould not hâve done so. In 
further pursuance of the manifestly studious plan to make a case for 
a large salvage award to the Restorer, was the cable from the libelant's 
New York office of date August 29th, in which the libelant's repré- 
sentative at Honolulu was instructed, among other things, as f ollows : 

"Hâve our attorneys In Honolulu advise you day by day as to proper course 
to préserve ail our salvage rights. Is there any speeialist on siilvage law in 
Honolulu? Our object should be to use the fact that, but for Restorer, the 
Manchuria would hâve been total loss. Acknowledgnieut and report Au- 
gust 29th." 

The record shows that thèse instructions were acted upon, and that 
an attorney was secured in Honolulu; his présence on the Restorer 
being noted in its log at 6:45 p. m. of the same day, August 39th, 
which, it will be remembered, was the day of Capt. Metcalfe's arrivai 
from San Francisco with the wrecking outfit, and the day on which 
he ordered the Restorer's engines stopped. Two days afterwards, to 
wit, August 31st, Gaines cabled from Honolulu to the libelant in New 
York, as follows : 

"Attorney returned this evening from Restorer. Reports valuable services 
ah-eady rendered, and good salvage claims If ship floated. Before ship left 
1 suggested to Combe he better obtain written reiiuest. He bas letter from 
Hackfelds, who are agents, requestlng him (Combe) to her aid as soon as pos- 
sible, but nothing said about compensation, so sah'age claim uuiiupaired. Met- 
calfe, the expert, questioned to-day as to arrangements for compensation ; but 
Combe instructed to refer ail compensation questions to home office. Met- 
<;alfe will say to-morrow what further service required ; but attorney advises 
Restorer stand by nnyway till Manchuria floated. Probable this will interfère 
with pro])osed Midway trip, in which case thiuks you better forward Combe 
instructions. There is tcmporary téléphone connection with shore uear the 
wreck. but is coutrolled by agents, who hâve a nuin always withiu hearing. 
Only other means communication is by land, which costs $25, whether merely 
messenger goes or passeugers taken. I will go o^-er again if anything impor- 
tant." 

At this time, to wit, August Slst, Mr. Ward, vice président of the 
libelant, was at Guam, and the Restorer had been expected to meet him 
at a place called Midway. On August 31st, the libelant cabled from 
New York to Mr. Ward as follows : 

"Ijloyd's surveyor arrived Manchuria. Ordered Restorer stop engines. In- 
tends put down anchors, then lighten ship, and pull her offl by strain on winch- 
es. Combe reports, if is to go to Midway, nmst leave Jlanchuria not later than 
September 4th. We believe IJoyd's do not -want l;estorer to pull Manchuria 
ofC. Combe thinks eould pull her olï if she was lightened. Salvage attorney 
advises Restorer stand by until Manchuria floated. How does this affect your 
orders 1o bave Restorer meet you off JlidwayV" 
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The next day, to wlt, September Ist, Mr. Ward cabled from Guam, 
among other things, as follows: 

"Inforin Combe lie must not leave Maticliuria so long as lie can be of least 
assistance, even if he Is ùnable to ineet me at Midway. Notliing must be done 
that would invalidate our clalms for any salvage. Take advice of our at- 
torneys." 

The New York office of the libelant having been informed that the 
Restorer's compensation would be adjusted in New York, that office 
cabled its représentative at Honolulu on September 6th, among other 
things, as follows: 

"As underwriters propose settle salvage New York, it will be necessary ail 
évidence and data be forwardeii to enable us détermine amount salvage. 
Please, therefore, send any data you hâve ; also ask Combe seud copy ail rec- 
ords he was requested keep. Papers should, if possible, show whether or not 
Manchuria would been lost had not Restorer arrived so quickly. Also ap- 
proxlmate value Manchuria and cargo separately." 

It thus appears that Capt. Combe was specially requested to keep 
certain records in regard to the matter. And we find in the log of the 
Restorer certain entries which were manifestly made with a view of 
furthering the claim of that ship to a salvage award. For example, 
at 0:45 p. m. of the first day of her service, to wit, August 22d, is 
this entry : 

"Signais received from S/S Manchuria to lieep hawsers taut. Set engines 
.■it 20 révolutions. U. S. S. Manning still laying at anchor with both 8" manlla 
and (i.\-.S grapnel rope slack and engine stopped. By keeping our hawsers, taut 
it saves tlie S/S Manchuria from beiug set further inshore by the wind and 
sea, which are on her broadside driving her on a lee shore." 

And, after the night of August 22d, during the whole of which, with 
the exception of 2 hours and 10 minutes, when her engines were set at 
20 révolutions (just enough, according to her master's testimony, to 
keep her lines from chafing), they were at 15 révolutions, there is this 
entry in the Restorer's log, made at 8 :54 a. m. of August 23d : 

"ïhe captain of the S/S Manchuria reported ship resting quletly ail night, 
probably due to strain put on Restorer's hawsers." 

The facts shown by the record did not justify the cable of Septem- 
ber 6th, above set out, in which the New York office stated in effect that 
the underwriters had proposed to settle "salvage" in New York. The 
record shows this in respect to that matter: On Metcalfe's arrivai on 
the afternoon of August 29th, he dispensed with the services of the 
Restorer. That fact was thus reported by Gaines from Honolulu the 
next day, August 30th, to the New York office : 

"Visited scène of wreck with Ballou, senior member our attorneys. Went on 
board Restorer. Ballou thought he better stop on board untll to-morrow Ih 
case any question should arise. Ail rights to salvage preserved. Manchuria 
has been waitlng arrivai of Metcalfe, salving expert from San Fran. Metcalfé 
arrived 4 p. m. Ordered Restorer stop engines. Proposes to sink M*!iehuria 
to hold her until heavy anchors In position, then lighten and put «train on. 
wluches. Do not know what use he will require of Restorer, but she wlli stand 
by and render ail assistance." 

In Gaines' cable of the next day, August 3îst, which haS" air eady 
been set put, it will be seen that he therein ,?tated that: ' ,. , 
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"Metcaire, the expert, (luestloned to-day as to arrangements for compensa- 
tion ; but Combe Instructed to refer ail compensation questions to home office. 
Metcalfe will say to-morrow what further service required; but attorney ad- 
vises Restorer stand by anyway till Manchuria floated." 

So that compensation, not salvage, was the matter spoken of be- 
tween the parties to be referred for settlement in New York; and that 
fact is further shown by Metcâlfe's cable of August 30th to the claim- 
ant's agent in San Francisco, in which he asked "What arrangement 
has been made services Restorer?" and by the San Francisco agent's 
telegram to Harriman in New York, and Harriman's reply thereto of 
date August 31st, as follows : 

"Telegram received. Hâve made no arrangements regarding charges of 
Commercial Cable boat Restorer. Go ahead and use her, and I will attend 
to matter of charges afterwards. The Cable Co. is under obligations to us." 

And by the San Francisco agent's reply to Metcalfe of the same 
date, to wit, August 31st, reading as follows : 
"Restorer charges will be adjusted New York. Use as necessary." 

The record shows that in view of thèse telegrams Metcalfe retained 
the Restorer, which fact was communicated to the libelant's New York 
office by its Honolulu représentative, Mr. Gaines, on the 3d day of 
September, in thèse words: 

"Ilave had an interview with Metcalfe, who had received cable his company 
saylug compensation Restorer would be adjusted New York. Metcalfe said 
this was satisfactory, and Restorer would be kept by Manchuria." 

In view of thèse facts it cannot be doubted that Metcâlfe's under- 
standing was that the compensation for the employed services of the 
Restorer would be adjusted by the respective parties in New York, 
and such is his testimony, f rom which we extract as follows : 

"Q. Did you, Captain, know of the relation existing between the Cable peo 
ple and Mr. Harriman? A. Before leaving San Francisco, It was conveyed to 
me In some way which I don't remember. It was conveyed to me that tlie 
l)ushiess interests of both Harriman and the Pacific Cable Co. were pretty 
close. In what way I got the idea I can't tell you ; but it was with me ail the 
t ime I was down hère when we Uad the Restorer in opération until we got back 
from Midway, and then I was very disagreeably disabused of the idea. Q. 
When you got this eablegram of the 31st of August (reading): 'Metcalfe: 
Restorer charges will be adjusted New York. Use as necessary' — and so forth, 
what did you understand that to mean? A. I understood by that that the 
l>arties interested, Mr. Harriman and the Cable Company, Mr. Harriman be- 
ing président of the Pacific Mail Steamshlp Company, and I didn't know wheth- 
er Mackay was tlie président of the Commercial Pacific Cable Company or not. 
I thought they had got their heads together and flxed on a figure to be paid, 
per dieni or otherwise, as the case might be. Q. What did you know Mr, Har- 
riman's connection to be with the Pacific Mail Steamshlp Company at that 
time? A. He was président of the company. Q. Did you know that? A. Oh, 
yes, Q, Why did you send a eablegram asking about the compensation to be 
paid the Restorer? A. Beeause if was my duty, as soon as I found out that 
no rate had been flxed for her employment, it was my duty, as représentative 
of tlie parties interested, tlie owners and underwrlters, to find out and estab- 
lish the fact. Q. And the eablegram of the 31st of August in answer to yours 
of the 30th was satisfactory to you, was it? A. Perfectly, and I so expressed 
niyself to several peo])le; Capt. Pillsbury for one, because he was much in- 
terested witli me, and several others, I haveu't the least doubt — the agents, for 
instance. Q. Captain, in yoiir eapacity as représentative of the underwrlters, 
or as représentative of the owners, did you ever propose to any one yourself 
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to settle a salvage daim for the Restorer in New York? A. No, sîr. Q. Or 
any other klnd of a claimV A. No, sir. Q. Or did you propose to any one 
down hère in any capacity to settle tlie compensation for the services of the Re- 
(Storer in New York? A. No; but if it had been intima ted to me that they 
•Jiad been iinable to come to any reasonable terms, I would hâve settled it very 
quickly. I had full authority. Q. Do you know Mr. Schwerin? A. Very well. 
Q. Do you know now the basis of this telegram from Mr. Schwerin of the 31st 
of August? A. Do you mean the telegram from Mr. Harriman to Mr. Schwer- 
in? Q. Yes. A. I hâve heard it read in this court. Q. You think that tele- 
gram warranted Mr. Schwerin in sending his to you? A. Well, Schwerin Is 
a pretty smart fellow. If Mr. Schwerin had sent me that same telegram, I 
would hâve known exact! y what to do. Q. What would you hâve done? A. I 
would hâve approached the owners of the Restorer either hère, probably 
through this office hère, and requested them to name a priée per day for that 
vessel, including the tlme she had already been ont there, either on the basis 
of such much per day and pay their exi)enses or combining the two. If the 
rate had been satisfactory, I would hâve said, 'AU right, I will give you an 
agreement to that eflfect,' and that would hâve been blnding. If they had ask- 
ed me a différent figure, that I thought outside of ail reason, I would bave 
said, 'I will give you so much per day and pay your expenses,' and If they 
declined I would bave said, 'AU right, gentlemen, pick up your anchor and go 
back to town.' Q. That Is, if you had received the cablegram that Mr. Schwer- 
in did? A. Yes. Q. Captain, during the salvage opérations, and after the re- 
ceipt of the cablegram of August 31st, did you in any manner restrict or intend 
to restrict the services of the Restorer? A. Not in the very least. Q. Did 
you limlt or intend to minimize the services to be performed isy the Restorer? 
A. Neyer had the slightest idea of such a thing. Q. In référence to the posi- 
tions given to the three ships, what position did you give to the Restorer? A. 
Well, I should say the Restorer had about the best position of the three. Q. 
Why didn't you make arrangements to hâve the Manning tow the Mahchurîa 
to Houolulu? A. Well, she is a government ship to begin with. My impres- 
sion was ail along, from the time I received that cable, that the Restorer was 
under pay and at my service absolutely, and when I am paying for anythiug 
I make the best use of it. Q. You knew that the government's ship services 
were free, did you? A. Quite free; yes, sir. Q. Is that the reason you gave 
the tow to the Restorer? A. I gave it to her because I thought she was in 
my employ, and another thihg she is the more powerful ship of the three. Q. 
In your opinion, could the Manning hâve performed the tow? A. Oh, yes ; not 
quite as quickly as the Restorer, but it could bave towed the Manchuria in 
the weather that prevailed at thàt time. Q. Could the Iroquois hâve done it? 
A. Yes ; in my opinion, she could. We handle those ships with a great deal 
smaller tugs than the Iroquois." 

The libelant's New York office was informée! by the cable from îts 
Honolulu agent of August 31st that : 

"Metcalfe, the expert, questioned to-day as to arrangements for compensa- 
tion ; but Combe instructed to refer ail compensation questions to home office. 
Metcalfe will say to-morrow what further service required." 

And when, according to Metcalfe's understanding, it had been 
finalfy agreed between the parties in interest that compensation for the 
Restorer's services should be adjusted by them in New York, and he 
had continued her employment, which certainly excluded any idéa of 
salvage rémunération for her future services, the libelant's New York 
office was notified by its Honolulu agent's cable of September 3d that : 

"Metcalfe said this was satisfactory, and that Restorer would be kept by 
Manchuria." 

If, notwithstanding ail this, the libelant intended to claim a reward 
based on salvage principles, surely good faith required it to apprise 
Metcalfe of that fact. There was not only this bad faith on the part 
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of the libelant, but its action througliout was not only calculating and 
mercenary in the extrême, but was entirely lacking in those éléments 
which often induce courts of admiralty to make awards at times great- 
ly exceeding the expenses, losses, and actual value of the salvor's 
services. A salvor, said the court in the case of The Howard, 12 Fed. 
Cas. 630, 633— 

"who, regardless of Personal considérations, gallantly ruslies iuto dangers to 
préserve tlie lives aud property of otliers, wlien exposed to tlie horrors of siiip- 
wreeli, or lie who promptly goes forward, and contributes bis aid wlien Le be- 
lieves his services will be bénéficiai in preventing impeuding loss, witbout 
stopping to Inquire what aniount in dollars and cents bis exertious will brlng 
to his own pocket, will always r«ceive that libéral revvard for hls services 
whlch it is the poliey of the law to allow, and which courts feel pleasure in 
iiwiU'ding to generous and manly conduct ; while he who holds back and quiet- 
]y looks on at approaching ruin until his own services become indispensable 
to the préservation of the property he sees exposed, with the expectation that 
hls reward will thereby be increased in proportion to the increased dangers 
from which the property is ultimately rescued, will flnd that he is disappointed 
in the realization of his golden hopes, and that a dlsplay of avarice at such a 
tlme renders him an objeet of coutumely and reproach." 

In line with thèse remarks and our conclusions, are the cases already 
cited, and The Bello Corrunes, 6 Wheat. 153, 5 L. Ed. 239 ; The Bos- 
ton, 3 Fed. Cas. 932; The Byron, 4 Fed. Cas. 956; The D. M. Hall, 
7 Fed. Cas. 770 ; Hand v. The Elvira, 11 Fed. Cas. 413 ; The Mount 
Washington, 17 Fed. Cas. 925; Spreckels v. The State of California 
(D. C.) 45 Fed. 649; The Clandeboye, 70 Fed. 631, 17 C. C. A. 300: 
The Ragnarok (D. C.) 158 Fed. 694. 

The cause is remanded to the court below, with directions to strike 
from the judgment the bonus allowances, aggregating $30,000, and 
the interest allowed thereon by said judgment and, as so modified, the 
judgment will .stand affirmed ; Pacific Mail Steamship Company to 
recover its costs on this appeal. 



BUIL et al. v. UNITED STATES SHIPriNG CO. et al. 

(Circuit Court of Appeals, Second Circuit. Juiy 23, 1909.) 

No. 2S6. 

SllTPPING (§ 175*)— DEMUBBAGE— LlABILITY OF CHARTEREB. 

ïhe steamship Eva was chartered to carry a cargo of coal to be loaded 
at Pliiladelphia ; the charter party providlug for "customary steamer dis- 
patch loading, steainer to take turn with other steamers loadlng coal." 
By the rules of the Greenwich coal pier, where she was to load, each 
vessel was retiuired to register when ready to load, and was loaded In turn, 
unless she failed to dock when her bearth was ready, lu whlch case she 
lost lier place and mnst re-feglster. The Eva registered. and her iuaster 
was told by the charterer's agent that she could not be loaded for about a 
week. She then weut to a shipyard to hâve soiue changes made iu her 
bulkheads, which, however, were not neces-sary for her coal cargo, and 
could be suspeiided at any finie on notice, and she could bave reached the 
coal dock wîthin an hour. When her turn for loading was reachéd, she 
wi)s not notifled ; but anpther vessel was glven her jilace apparently at the 
instance of the charterer, and she was delayed for several days. Held 

: 'For othër cases see same topic & § ncmbbr In Dec. & Am. Digs, 1907, to date, & Rep'r Index»! 
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that, after registering, she was not required to remain anchored r^ear the 
docks, but was withln her rights In utilizing the time whlle waiting for re- 
palrs, and was entitled to reasonable notice when her turn to load came, 
and that the charterer was liable for deinurrage for the time she was de- 
layed. 

[Ed. Note. — For other cases, see Shlpplng, Cent. Dlg. §§ 572-574; Dec. 
Dig. § 175.* 

Deinurrage, see notes to Harrison v. Smith, 14 C. C. A. 657 ; Randall v. 
Sprague, 21 C. C. A. 337 ; Hagerman v. Norton, 46 C. 0. A. 4.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In Admiralty. Action by Archibald H. Bull and others, as owners 
of the steamship Eva, against the United States Shipping Company, 
the Berwind-White Coal Mining Company, and others, for demur- 
rage. Decree for respondents, and libelants appeal. Reversed. 

A decree of the District Court for the Southern District of New 
York dismissed the libel in an action of demurrage for the détention 
of the steamship Eva at Philadelphia beyond the time limit stipulated 
in the charter-party. The action was originally brought against the 
charterer, the United States Shipping Company, which on pétition, 
under the fifty-ninth rule, brought in, as a party respondent, the Ber- 
wind-White Coal Mining Company, which latter company held a sub- 
charter in terms substantially identical with the original. 

MacFarland, Taylor & Costello and Willard U. Taylor, for appe- 
lants. 

Wing, Putnam & Burlingham and Henry E. Matteson, for appellee 
United States Shipping Co. 

Wilcox & Green and Herbert Green, for appellee Berwind-White 
Coal Mining Co. 

Before EACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. Both charters contain the following: 

"It is agreed that the lay days for loadlng and discharging shall be as fol- 
lows, if not sooner dispatehed commenciiig trom the time that the captain re- 
ports bis steamer ready to receive or dlscbarge cargo, and custom bouse for- 
lualities are fulflUed: Customary steamer dif^patcli loading, steamer to talîe 
turn with other steamers loading coal, and the cargo to be talien from along- 
side by consignées at the port of discharge, free of expense and risk to 
tbe steamer, at the average rate of not less thau three bundred (300) tou.s 
lier running day (Sundays and holidays exeeiited), providing tlie steamer eau 
deliyer it at this rate. Also, that for each and every day's détention by default 
of said party of second part, or agent, ten cents U. S. gold per net register 
ton per day, day by day, sball be paid by said merchauts, or agent, to said 
chartered owners or agents." 

Pursuant to the written directions of the original charterer, dated 
October 29, 1907, the Eva proceeded to Philadelphia, arriving there 
November 1, 1907. Her master reported to the Berwind-White Coal 
Company as f ollows : 

"I beg to notify you that tlie S. S. Eva Is uow in port and ready to receive 
lier cargo and will conie on hér lay days forthwith. 

"Kespectfully yours, H. R. Swift, Master.'' 

•For other cases see same toplc & § numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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He also registered the Eva pursuant to the local port rules which" 
had been adoptèd two months previously. On this day, November Ist, 
Chase, the gênerai manager of the Berwind-White Company, who re- 
ceived the notice of the master of the Eva, informed him that they 
would not be ready to load the ship for a week — -"say next Thursday." 
Roney, a witness for the libelants, testifîed that he was présent at this 
conversation between the master of the Eva and Chase, and that the — ■ 

"captain asUed Mr. Chase when the cargo vvonld be ready for his vessel and 
that Chase replied, 'The middle ot next week.' Captain, as I remomber, said 
that was rather indefinlte and during the conversation Mr. Chase said 'by 
Tliursday' or 'not before ïhursday.' " 

In the Berwind-White letter of November 9th to Mr. Rossen it is 
stated that the master of the Eva was informed that "it would be four 
or five days before the Eva could take berth." That this assurance 
was given is also admitted, in its essential particulars, by Chase who 
testifies as follows : 

"He (the master) asked me at that tlme when I thought he would be loaded. 
I told him I could not tell exactly, there were sonie vessels there loadlng at 
that time, but it looked to me as though it would be next week. He said to me 
'well, do you know when?' I said I suppose about the middle of the week." 

The testimony shows that in view of the limited capacity for loading 
coal at Philadelphia it is seldom that a vessel receives quick dispatch. 
The Eva arrived about noon of November Ist and no loading berth 
was available until 5 o'clock of the afternoon of the 7th when the 
steamship Queen Adelaide, which took the Eva's place, was sent 
to the berth. It is manifest, therefore, that the master of the Eva was 
justified in assuming that his vessel was to lie idle for at least fàve and 
a half days — it vi^as in fact nearly a fuU week. 

Pursuant to the local custom of the port the master of the Eva reg- 
istered her at 1 :30 p. m. November Ist in the registry kept at the 
Greenwich coal pier. The rules requiring this to be donc are as fol- 
lows : 

"1. Ail vessels must be registered by the proper offlcer in charge, In a book 
kept at the pier office for that purpose. Under no cireumstances is a vessel 
eutitled to register untll ready to cargo. A vessel not registered will not be 
given a berth. * • * 

"4. If from any cause whatever a vessel which bas registered fa ils to dock 
when berth for cargo is ready, such vessel when ready to cargo must again 
register as newly arrived and take its turn accordlng to the latest registration." 

On arriving at Philadelphia the Eva proceeded to the Cramp, or 
Kensington, shipyard, a distance variously estimated at from 3 to 4 
miles from the Greenwich pier, and tied up at the dock where she was 
given f ree wharfage. She went to the Kensington yard to receive her 
stores and make some repairs. This yard was within the port of Phila- 
delphia and from there the Eva could hâve reached the coal pier in from 
half an hour to an hour. The repairs which the owner of the Eva de- 
sired to make consisted in replacing about two-thirds of a wooden bulk- 
head with steel. This substitution in no way affected her utility or ca- 
pacity as a coal carrier. The change was not structural in character and 
was designed to enable her to carry asphalt with greater f acility. When 
she reached Philadelphia she was ready to load and could bave gone at 
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once to her berth had one been available. The repairs on the bulk- 
head could hâve been suspended at any moment and she could hâve 
been at the Greenwich pier within four or five hours after receiving 
notice that the vessel then occupying the coahng berth vvas about ready 
to vacate. That she would hâve been ready on Thursday afternoon 
there can be no doubt. She was in fact ready. Although vessels await- 
ing their turn frequently lie off the Greenwich pier it is not necessary 
that they should do so and in this case Manager Chase expressly states 
that they would accept a vessel lying at the Kensington yard "if she 
was in ail respects ready." 

The respondents insist that because the Eva was utilizing the days 
she was compelled to be idle in having a bulkhead repaired, she was not 
"ready" and that they were justifîed in having her name stricken from 
the registry and the Adélaïde put in her place with a conséquent delay 
of 10 days. It is not necessary to décide whether the name of the Eva 
was actually removed from the list ; that question is wholly negligible 
in view of the fact that through the combined action of the respondents 
and the pier master the Adélaïde which was registered SVn hours aft- 
erwàrds was given the Eva's place. The fact of préférence being 
admitted the modus operandi by which the resuit was accomplished is 
unimportant. This préférence can be justifîed only upon the theory 
that the Eva was not ready because, and solely because, she was having 
a bulkhead changed during her enforced idleness. That there would 
be a delay at Philadelphia was contemplated by both parties when the 
charters were made. 

The simple question, then, is were the charterers justifîed in arbî- 
trarily determining, without notice to, or consultation with, the ship 
owners, that the Eva was not ready because she was having repairs 
made during the time she was waiting for her turn? We are of the 
opinion that the question should be answered in the négative. We 
think the testimony is overwhelmingly to the efFect that when the Eva 
reached Philadelphia she was ready to receive cargo and would hâve 
gone directly to her berth had one been empty. She did not then begin 
to load because the berths were ail occupied and proceeded to Cramp's 
shipyard relying on the statement of the charterer's agent that she 
could not be loaded until about Thursday of the following week. We 
think that the repairs which were being made could at any time bave 
been discontinued and the Eva berthed upon receiving reasonable no- 
tice. That she was "ready" even upon the respondents' interprétation 
of that term, before a berth was vacant is proved beyond controversy. 
She was, indeed, ready on November 6th and could hâve come down 
from Kensington in an hour. 

The respondents seem to proceed upon the theory that the Eva's 
position was analogous to that of a ticket purchaser before a box-of- 
fice, or an apprehensive depositor awaiting his turn to reach the tel- 
ler's window in a suspected bank, who forfeits his place if he drops out 
of line. Such a contention leads to the conclusion that a vessel loading 
at the Greenvk'ich pier must lie on the anchorage ground opposite with 
bunker coal on board and hatches swept out, and if she fails in thèse 
respects she is liable to be stricken from the list by an invisible hand 
guided by any hostile interest. We do not so understand the situation. 
173 F.— 4 
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The registration of vessels was intended as a substitute for waiting in 
line. Once properly on the list it is no affair of the pier master, or the 
charterer, what the vessel does so long as she remains in port. The 
test of readiness is her abiHty to reach the loading berth in time. If 
she fails the loss is hers, and tlie gain that of the vessels below her on 
the list. 

Rule 4, quoted above, contemplâtes exactly this penalty and no other. 
If the registered vessel fails to dock when the berth for cargo is ready 
then, and then only, must she re-register. The rule does not say that 
if she utilizes the time she is compelled to wait by cleaning, or painting, 
or making changes in lier bulkheads she may be sent to the bottom of 
the list by the machinations of hostile interests. Any interprétation 
of the rule which gives to an individual the arbitrary power of deter- 
mining by an ex parte examination the condition of readiness must 
inevitably lead to favoritism and fraud. 

Of course, a vessel once registered, must for her own protection, 
keep watch of the conditions at the loading berth, but any miscalcula- 
tion is at her own risk. If she fails to respond when summoned she 
loses her turn, but no one else bas a right to assume in advance that 
she will lose her turn. Even in a case where the repairs are so ex- 
tensive that the presumption is strong that the vessel will not be ready 
thcre is no occasion for judging the situation in advance. As we 
construe the rule it works automatically, when a berth is vacated the 
next vessel on the list is summoned, and if she does not appear the 
next is called, and so on. We hâve no doubt that the refusai to give 
the Eva her turn at the loading berth was an arbitrary act without jus- 
tification in fact or law. 

Who is responsible? The respondents argue that the pier master 
is alone to blâme. He was not called as a witness. It is not easy to 
discover any personal motive on his part for discriminating against the 
Eva. Whatever action he took must hâve been at the instigation of 
some interested party. To hold the pier master solely in fault for the 
Eva's détention would leave her remediless and would probably do an 
injustice to that officiai. The testimony on this branch of the case is 
fai; from satisfactory, but, such as it is, it points directly to the sub- 
charterer as the responsible party. The master of the Eva testified that 
the pier master told him that he received his instructions to strike the 
Eva's name ofif the registration list from the shipper. Chase, the gên- 
erai manager for the shipper, testified that he knew of the repairs at 
the shipyard on November 2d and talked with the pier master on that 
day regarding the matter, but did not notify the master of the Eva that 
there was any question as to his status at the loading berth until 
Wednesday the 6th when he informed him that the Eva was not ready 
to receive cargo and her name had been taken ofï the list. 

We cannot believe that the pier master without persuasion from 
some controlling source would hâve assumed the responsibility for 
such a highhanded and illégal proceeding. It is at least a fair presump- 
tion that the pier master received his information of the Eva's repairs 
from the manager of the Berwind-White Company, and that it was 
through its influence that the Eva lost her turn. If the libelants had 
been informed on November 2d that there was any question regard- 
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ing the Eva's right to retain her place it is probable that she would 
hâve abandoned the repairs if the matter could not hâve been arranged. 
But with full knowledge of the facts it seems inconceivable that the 
pier master would hâve insisted upon maintaining so indefensible a 
position. The shipper was, in a sensé, the vessel's agent, he entered 
and cleared her at Philadelphia ; if he did not actually connive at the 
unlawful préférence given the Adélaïde he remained silent when 
knowledge of the situation by the master of the Eva would, in ail 
probability, hâve enabled him to explain the circumstances in time. 

Counsel for the Berwind-White Company contend that the Eva's 
name was not stricken from the list. They say: 

"The pler master simply treated the ship as not registered when he found 
she was repairing at the shipyard." 

If counsel be correct, and the testimony seems to sustain their con- 
tention, there was nothing on the registry to indicate how the pier 
officiai was treating the Eva. Her master was a stranger, entirely 
ignorant of the local usages, and yet it is contended that the rights of 
his owners are to be destroyed because of a conclusion which the pier 
master had reached in his own mind but had failed to impart to the 
master either orally or in writing or by removing the Eva's name from 
the list. In other words, if the pier master was under no obligation to 
notify the ship, either directly or indirectly, it follows that vessels 
destined for the Greenwich pier are whoUy at the mercy of an irrespon- 
sible autocrat ; their rights depending upon the unknown and unascer- 
tainable condition of his mind. It may be that the pier master thought 
he had given sufficient notice when he informed the Eva's représenta- 
tive at the port expecting, of course, that he would immediately notify 
the représentatives of the ship. 

The testimony of Capt. Swift, uncontradicted by the pier master, that 
the latter told him that he was instructed by the Berwind-White people 
to take the Eva's name from the registry, the failure of Manager 
Chase to notify the Eva of the pier master's proposed action and the 
absence of any testimony indicating that the action of the pier master 
was induced by others, lead us to the conclusion that the agents of the 
Berwind-White Company are responsible for the Eva's unlawful dé- 
tention. 

The decree is reversed with the costs of this court, and the cause is 
remanded to the District Court with instructions to enter a decree for 
the libelants and if necessary to order a référence to détermine the 
amount due. 

NOTE.— The following Is the opinion of Adams, District Judge, In the court 
helow: 

ADAMS, District Judge. This action was brought by Archlbald H. Bull 
and others against the United States Shlpplng Company to recover for dam- 
ages sufCered because of delay iri loading the steamer Eva at Philadelphia lu 
Noveniber, 1007. After some formai allégations It is stated that la the month 
of October, 1907, the Eva, being about to eonclude a voyage, libelants' agents 
made and concluded with respondents a charter-party which was aiinexed and 
niade a part of the libel, marked Exhibit A. That charter-party provided for 
the use of the vessel and for compensation and contained this clause: "It Is 
agreed that the lay days for loading and discharging shall be as follows, it 
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not soonei' dispatcbed: Coinmenelng from tlie tinie that the Captain reporta 
his steamer ready to receive or discliarge cargo, and Cnstoin House formalities 
are fulfllled ; customary dispatcli loading, steamer to take turn with other 
steamers loadiug coal, and the cargo to be taken from alongslde by consignées 
at Port of Discbarge * * * aiid every days' détention by default of tbe 
party of the second part, or agent, so much per registered ton per day." 

The Sbipping Company's answer to that is practically that a cbarter-party 
was made as alieged iiiid that the respondeuts sub-chartered such steamer Eva 
to the Berwind-AVhite Coal ilining Company, copy of whieh charter is also 
annexed. 

I may say hère that the charter to the Coal Company was practically a 
copy, as far as conditions were coneerned, of the original charter. 

Wbeu the vessel arrlved hère she started for Pbiladelpbia and in going up 
the Delaware River she passcd the dock where she was to be loaded, which I 
judge was known to the master of the vessel. In passlng a point further up 
and convenient to the office of tbe Berwind-White Company the master left 
tbe vessel, while she weut on to Cramp's Shipyard in order to carry out a 
contract which had been made for work to be done on her. There is con- 
sidérable conflict bere as to what work was to be done uuder tbe contract, tbe 
libelants eontending it was simply putting in a bulkhead and had notbing to 
do with the vessel herself ; while the other parties contend that altbougb It 
was not a part of the structure of the vessel it should be regarded as repairs. 
I suppose, strictly speaking, it was not repairs. Tliere was sometbing done 
for tbe Improvement of tlie vessel to be subsequenfly nsed if an opportunity 
sbonld offier wben such exigency should arise. But while tbis contract was 
in force and while the vessel was going to Cramp's Shipyard in Pbiladelpliia 
the master left the vessel and went and reported her "Ready" and upon that 
report the vessel obtained a status at the pier, under certain laws that hâve 
beèn stated and aceording to certain régulations made by a director of the 
wharves, whicb has been marked in thls case Benvind-Wblte Company's Ex- 
hibit B. Thèse rules and régulations if tliey did not state the law a^ passed 
by the I^egislature were at any rate recognized by thèse people, and by others 
goiug to Pbiladelpbia as entirely proper for the governing of a vessel in tbis 
situation. Rule 1 provides that ail vessels must be registered by the proper 
offlcer in charge, in a book kept at tbe Pier Office for that purjxjse. This 
Pier Office is the office that was passed by the vessel when on her way to 
Cramp's Shipyard. It was on a Pier in the lower part of Philadelphla at 
Greenwich Point. She passed those piers and went to Cramp's which is stated 
to be, and I suppose correctly, at least four miles away, and while there she 
was under the substantlal control for the time being of the Cramp's people 
who were addlng this bulkhead to the vessel. 

I do not think that the vessel could be considered ready to load at that time. 
The Captain of tbe vessel states that be had some sort of understanding be- 
fore the vessel went to Pbiladelpbia that sbe would not be required for cargo 
for some little time, and that he was actlng on that understanding when he 
allowed his vessel to go to Cramp's Shipyard. But he himself vi'ent to report 
that the vessel was ready, when sjje was not actually ready within the provi- 
sions of the rule I bave just read, which provides that under no circumstances 
is tbe vessel entitled to register until ready to take her cargo. The Captain 
did register wben she was not ready to cargo. She had passed the place for 
cargo and had gone to Cramp's Shipyard for the purpose of having this bulk- 
head changed. There is a good deal of conflict of testlmony, but I bave no 
doubt that the vessel could bave stopped that work in the course of two or 
three hours and proceeded to her loading place. Nevertheless, when the 
Captain made his rejwrt she was not ready. She was then going to a place 
where a certain number of men had to work on her — forty or fifty it turned 
out — whose tools were aboard the vessel and were being used in the work of 
the improvement in having this bulkhead put in her. It seems to me that by 
proceeding that way the master obtained a status that he was not entitled to. 
If he had stated to the people who had charge of that Pier that he was going 
to a Shipyard for the purpose of maklng altérations or improvements on tbe 
vessel and could complète them on a short notice, and if some arrangement 
had been made with the Pier by which he could receive such notice as the 
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situation demanded, that woiikl be différent. But he reported tliat she was 
"ready" and when the Pier people dlscovered that she was at Cramp's Ship- 
yard, not ready, but proceeding to malie thèse iniproveuients, tliey evidently 
Btruck her name from the list. The fact that she was obliged to re-register, 
f-eeii!S to hâve been in eonforniity with tlie rules and régulations, or law, which- 
ever we are pleased to eall it, whlch says that a vessel not registered, will not 
be given a berth ; also, that vessels must take their turn In loading in the or- 
der of their arrivai and registry at the Pier Office. 

It appears that the Berwind-Whlte Company had coal in cars in the vicinity 
of the loading pier ail the time whlch could hâve been put aboard this vessel 
when she reaehed there. She had to hâve a berth and In order to get that 
berth she had to fulfil the conditions required by the rule. As I hâve said, she 
was not in such condition, and when they found that she was not they struck 
her name off the list, so that she could not get the coal and there was no op- 
portunity for the Berwind-White Company to deliver the coal to her until she 
could get a berth. They had the coal there to deliver to her and it seems to 
me they performed their full obligation wIth respect to the vessel and that 
the reason she was not loaded was because, înstead of golng to the Pier her- 
self or anchorlng off the Pier or somewhere in the vicinity and keeplng some 
watch over the proceedings there and herself In touch with the people at the 
Pier, she vvent off and went to a dock where she had free wharfage, where she 
was to take in stores to be sure, but also where the altérations were to be 
made. She did not go out of the water, but she was far away from the pier 
where she was to be loaded and not in touch with the people. She relied upon 
the Berwind-White people for information in respect to the Pier. They were 
agents of the vessel and of course it was their duty to communicate any thing 
they knew about the vessel, but they could not eontrol that pier. It was a 
pier entirely under the eontrol of the Pennsylvanla Railroad and the Berwind- 
White people could do no more than seek to influence the authorlties by per- 
mission with respect to berths. 

It seems to me, therefore, that the master lost hls opportunity by goiug some 
distance from the Pier and there engaging in the opération of making addi- 
tions to his vessel which prevented bis being immediately ready. She was not 
ready, and the registration which he obtained was upon a misrepresentation 
and when that was ascertalned, the Pier people were justifled in striklng her 
name from the list. 

Of course I do not mean to reflect upon the master of the Eva. He appeared 
to good advantage on the stand and evidently thought he was doiug his duty. 
I think he mlseonceived hls duty in allowing his vessel to go to another part 
of the City, and leaving it at a place which would be inconvénient as far as 
the loading berth was concerned, and that led to the whole misunderstanding. 
If he had at once stopped his vessel and gone to the Berwind-White Company's 
office and told them his beat was there and waiting for orders and the Ber- 
wind-White people had said, "It doesn't make any différence, you can go to 
your Pier," then I could see how some charge might be made against the Ber- 
wind-White Coal Company. But when he went to the Cramp Shipyard for the 
jiurpose of making those altérations, not advlsing anybody that he was golng 
or how long he would be kept there it seems to me he was taking chances for 
the vessel whlch hâve tumed against them in this transaction, because when 
he lost his place and registration, he lost his turn and a turn was not avail- 
able until the vessel was reinstated, and it was under that relnstated turn she 
was flnally loaded and the loss of time, meantime was suffered. I fail to see 
how either the Shlpping Company or the Berwind-White Company eau be held 
Mable. 

I therefore dismiss the libel and pétition. 
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HAUGBR T. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. July 13, 1909.) 

No. 828. 

1. Ckiminal Law (§ 427*) — Evidence — IteCLABATioNS of Alleged Co-Cow- 

SPIEATOR. 

Déclarations of an alleged co-conspirator to a witness are inadmissible 
to prove the existence of the conspiracy as against anotlier party tbereto. 

[Ed. Note. — For ottier cases, see Oriminal Law, Cent Dig. § 1012 ; Dec. 
Dig. I 427.*] 

2. Ckiminal Law (§ 427*)— Evidence— Res Gest.*;— Declabations ov Conspib- 

ATOB— Confession. 

In a prosecution of défendant for counterfeltlng, ttie confession of an al- 
leged co-conspirator wliile in Jall to hls keeper, implicatlng accused in a 
Bcheme to manufacture and pass counterfelt money, was Inadmissible as 
res gestse prlor to or in tlie absence of compétent testlmony to establish: 
the conspiracy. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1012 ; Dec. 
Dig. § 427.*] 

8. CaiMiNAL Law (§ 424*) — Evidence — Conspibacy— Subséquent Declaba- 
TioNs or Conspieatoe. 

Déclarations and confessions of an alleged co-conspirator after the of- 
fense had been committed and the parties had been arrested were inad- 
missible against accused. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1002-1010 ; 
Dec. Dig. S 424.* 

Admlsslbllity, on trial of joint indictments of acts and déclarations of 
conspirators and codefendants after accomnlishment of object, see note 
to Sorenson v. United States, 74 G. C. A. 472.] 

4. Ckiminal Law (5 407*)— Evidence— Admissions bt Accused. 

In criminal cases, alleged admissions by accused from hls failure to 
deny incrimlnatlng statements made in his présence are subject to the 
same rules as applied to confessions. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 898-900; 
Dec. Dig. § 407.*] 

5. Ceiminal Law (§ 407*)— Evidence— Statements of Another. 

Where only portions of the confession of an alleged co-consplrator had 
been repeated to défendant, hls failure to deny the same did not Justify 
the admission of the entlre confession of such co-conspirator. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §| 898-900, 
968; Dec. Dig. 1407.*] 

6. Ckiminal Law (§§ 419, 420*)— Evidence— Heaesat. 

Hearsay évidence Is Incompétent to establish any spécifie fact the na- 
ture of whlch it susceptible of proof by witnesses who speak from their 
own knowledge. 

[Ed. Noté. — For other cases, see Criminal Law, Cent Dig. §§ 973-983; 
Dec. Dig. IS 419, 420.*] 

7. Cbiminal Law (J 407*)— Evidence— Admissions— Statements ht Anotheb — 

Failuke to Dent. 

Where défendant was uuder arrest and In charge of an officer In one^ 
room of his house, whlle another offlcer with defendant's wlfe searched 
the adjolnlng room, incrimlnatlng statements made by the wlfe were in- 
admissible against accused on the theory that he could hâve heard and dld 
not deny them, Bince even If he heard, being under arrest, he might hâve 
felt that he was not at llberty to speak. 

[Ed. :^^ote. — For other cases, see Criminal Law, Cent. Dig. §| 898-900, 
968; Dec. Dig. | 407.*] 



*ror otlier cases see aame toplc & i nxiubbb la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexei 
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8. Cbiminal Law (§ 404*)— Demonstbative Evidence— Counterfeii Coin. 

In a prosecution for counterfeiting. counterfeit coin alleged to hâve been 
ohtained by the witness from a police otlicer iu Pittsbur^, wliose mime 
he could not remember, and who said he obtalned the same from M., whom 
the government claimed was an accomplice, and others obtained from vari- 
ons persons In the same place, whose names the witness could not remem- 
ber. also claiming to hâve obtained them from M. before his arrest, was 
inadmissible agalust the défendant; there being no proof to connect hiju 
with them. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dig. § 404.*] 

9. INDICTMENT AND INFORMATION (§ 71*)— SurFICIENCT. 

The true test of the sufficiency of an Indlctment is uot whether it might 
possibly bave been more certain, but whether it sufBclently apprises de- 
fendant of what he must be préparée! to meet, and is sufflciently explieit 
to avail him on a subséquent plea of former conviction or acquittai. 

[Ed. Note. — For other cases, see Indlctment and Information, Cent. Dig. 
§§ 193, 194 ; Dec. Dig. § 71.*] 

10. Counterfeiting (§ 16*)— iNDicTjfENT— Description or JIonet. 

An indictment charging accused with unlavi'fully, etc., makiug and forg- 
ing a large uumber. to wit. IK» coins, iii resemblance and siniiluiide of tlitî 
true and genuine coin theretofore coined at the mlnt of the United States, 
callert a "dollar," contrary to the fonn of the statute. (>Tç.. was not ob- 
jectionable for failure to charge the kind of dollar alleged to hâve been 
counterfeited, whether silver or gold. 

[Kd. Note. — For other cases, see Counterfeiting, Cent. Dig. |§ 25, 26 ; Dœ. 
Dig. § 16.*] 

In Error to the Circuit Court of the United States for the North- 
ern District of West Virginia, at Parkersburg. 

John M. Hauger was convicted of counterfeiting, and he brings 
error. Reversed. 

Brown & Bhzzard and A. G. Hughes, for plaintiff in error. 

Reese Blizzard, U. S. Atty., and E. M. ShowaUer, Asst. U. S. Atty. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, Dis- 
trict Judge. 

BOYD, District Judge. John M. Hauger, plaintiff in error, défend- 
ant below (and who will hereafter be called the défendant) was tried 
by jury and convicted in the Circuit Court of the United States for the 
Northern District of West Virginia, at Parkersburg, at January term, 
1908, on an indictment charging liim with making counterfeit United 
States coin. The indictment contained tliree counts, but the défend- 
ant was convicted only on the first count, which reads as follows : 

"The grand jurors of the United States, impaneled, sworn, aud charged at 
the term aforesaid, of the court aforesaid, ou their oath, présent that John M. 

Hauger, heretofore, to wit, on the day of October, in the year 1905, in 

the said district, and withln the jurisdiction of said court, utilawfuUy and 
feloniously, knowingly did falsely niake antl forge a large number, to wit, one 
hundred and ten coins in the resemblance and similitude of the true and gen- 
uine coin, theretofore coined at the inint of the said United States, (ailed ;\ 
dollar, contrary to the fonn of the statute in sueh case made and provided, 
and against the peace and diguity of the United States." 

The judgment of the court was that the défendant be imprisoned 
at hard labor for a year and a day, and that he pay a fine of $1.10 and 
the cost of the prosecution. The défendant sued out a writ of error 

*For other cases see same topic & § numbek in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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from this court, and the case is before us upon exceptions duly taken 
in the course of the trial and allowed by the court, and assignment of 
error based thereon. The bills of exception are 11 in number, but wc 
do not deem it necessary to pass upon ail of them in order to dispose 
of the case hère. The first exception is based upon the admission of 
the testimony of John E. Washer, a witness offered in behalf of the 
United States, who gave in détail an alleged confession made to witness 
by one George Mcnear in the city jail of Pittsburg, Pa., on the 31st day 
of January, 190G ; the said George Menear being at tlie time confined 
in the said jail under arrest on the charge of passing counterfeit mon- 
ey. Washer testified that Menear's confession to hini was as follows: 

"That hls name was George H. Meuear. That lie lived at Terra Alta, Pres- 
tou county, W. Va. That he was released from the pomiteutiary of \Vestei'ii 
l'ennsylvania in the fall of 190ô, aud retiirned to l'restoii county, W. Va., soon 
after being discharged. That he went to the home of John M. Hauger, with 
whom he had been forinerly aaniainted aud who was then liviug on what is 
kuown as the Wliite Fann, near Noriuth, Freston county, aloiig about the Ist 
of Octoher, 1005, aud toolc supper. He and défendant got in his buggy and 
drove to Hutton Switcîi, a distance of one-iialf to tliree-qunrtcrs of a mile 
from the résidence of the défendant, and that on that occasion tiiey entered 
into an agreement or couspiracy to nialie and pass counterfeit coin. Tliat soon 
after this visit the défendant, John M. Hauger, gave to the said ilenear teu 
dollars (SIO) to go to l'ittsburg and buy niaterial for the purpose of niakii:.g 
counterfeit coin, and that he (Menear) purchased said materîals, consisting 
of plaster paris, métal, etc., and returned to the défendant John il. llau- 
ger's home, where he and the défendant, Hauger, atterapted to make counter- 
feit coins, at flrst meeting with poor sueeess, but that they eontinued to ex- 
periment with the molds and material, aud afterwards manufactured one hun- 
dred and ten (110) counterfeit silver dollars. That the said George Meuear 
furtlier said that the défendant, John M. Hauger, went to Oakland, Md., in the 
fall of 1905, and purchased from one John Davis a small ixirtion of lead to 
be used in the makiug of said counterfeit coins, and also a small pair of scales, 
and that at the time said lead and scales were purchased the défendant, John 
M. Hauger, offered in payment of same to the said John Davis a silver dollar. 
That said Davis questioned the dollar, whereupon Hauger took it bac-k, aud 
Hauger told him about the matter when he, came home, and refused to try to 
pass any more. That he, George Menear, had taken the counterfeit money so 
made and had gone to varions towns and eities, among others, Rowlesburg, W. 
Va., Olarksburg, W. Va., Fairniont, W. Va., and Martiusburg, W. Va., where he 
had passed the said counterfeit coin, and that he had given to the défendant. 
Hauger, $40 or $45 of the profits arising from the making and passing of sai(ï 
counterfeit coin. That George Menear further said that on the same day that 
the défendant purchased the lead and scales from John Davis as aforesaid, he, 
the défendant, drew out of the bank $25, and that there were with it a number 
of silver dollars, 10 or 12 silver dollars. That George Menear further stated 
to the said John E. Washer that the molds in whieh the said counterfeit coins 
were made were nlade in the upstairs of the house in which the défendant, 
Hauger, lived, and that he and the said défendant, Hauger, made said molds 
during the daytime, and that the counterfeit coins so manufactured were made 
downstairs in the kitchen at night, and that the said George Menear further 
States that on one occasion whiie so manufacturing said counterfeit coins in 
the kitciien that he and the said défendant Hauger killed a rat behind the wall 
paper on the kitchen wall by stlcking a knife through the paper, and into the 
rat, and that they threw the rat out of the kitchen window. That the said 
Menear stîll further stated to said Washer that the molds in which the said 
counterfeit coins were so made were buried by himself and the défendant 
Hauger on the White Farm back of and near to the house in which the said 
Hauger lived at the time said coins were made on the banlc of a sujall streniu 
and near a blg rock, and the said Menear designated by a plat or diagram th'.^ 
location where said molds were buried aud could be found. He, the said 
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Menear, further stated to the said Washer, so he says, that the ladle usetl ir, 
rhe pouring of the métal in nianufacturing said coins was in the defendant's 
house, and that a small bottle of chloride of silver was also left in the de- 
fendant's possession at the White Farm." 

The defendant's counsel objected to the admission of this testimo- 
ny, was overruled by the court, and duly exccpted. Primarily the court 
seems to hâve admitted this statement of Menear on the ground that it 
was the déclaration of a co-conspirator, for the court charged the 
jury: 

"That the jury is instructed that, if tliey believe from the évidence that tlie 
défendant was an accomplice or co-conspirator with the witness George Jlenear 
for the mailing or passing of counterfeit coin, tliat any statement or confes- 
sion made by Menear while conspiracy between him and défendant existed is 
évidence agalnst the défendant, notwithstanding the fact that the witness 
Jlenear may not be allowed to testify as a witness on the trial." 

We take it that the lust clause of this instruction to the jury in which 
it is intimated by the court that Menear may not be allowed to testi- 
fy as a witness on the trial is based upon the fact that Menear had 
been convicted of counterfeiting and had served a term in the peni- 
tentinary, and was, therefore, disqualified to be a witness. 

It is not necessary, however, to discuss this proposition. The point 
which we shall consider is whether, under the circumstances, the alleged 
confession of Menear to Washer was admissible as the déclarations 
of a co-conspirator. It is a well-settled principle of évidence that in a 
trial on an indictment for conspiracy after the unlawful agreement has 
been shown the acts and déclarations of co-conspirators are admissi- 
ble as a part of the res gestse. By the act of conspiring together the 
conspirators bave jointly assumed to themselves as a body the attri- 
bute of individuality, so far as regards the prosecution of the common 
design ; thus rendering whatever is said or donc by any one in further- 
ance of that design a part of the res gestœ, and therefore the act of 
ail. For thèse reasons the conspiracy must be proved prima fade or 
such acts, and déclarations are inadmissible. 3 Greenleaf on Evidence 
(16th Ed.) § 94, note 1. In this case there was an entire absence of 
évidence to prove the unlawful combination between Menear and the 
défendant. It is true that Menear stated to Washer, so Washer tes- 
tified, that about the Ist of October, 1905, he, Menear, and the défend- 
ant entered into an agreement or conspiracy to make and pass counter- 
feit coin. But as to that fact the déclaration of Menear was only hear- 
say. There is no rule which renders the déclarations of an alleged co- 
conspirator, given secondhanded, admissible to prove the existence of 
the conspiracy. Such déclarations are made compétent only after the 
conspiracy has been shown to exist. In this view the alleged déclara- 
tions of Menear were clearly incompétent If, however, the unlaw- 
ful combination between Menear and the défendant had been estab- 
lished so as to make the acts and déclarations of Menear compétent 
as évidence on the trial of the défendant, such acts and déclarations 
of Menear as were committed or made in the course of the conspiracy 
and in furtherance of its object would hâve been admissible. The déc- 
larations of Menear which were admitted on the trial of this case were, 
as the record shows, after the overt act had been committed and the 
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purposes of the allegcd conspiracy had been accomplished. For thèse 
reasons the said dechirations were inadmissible as évidence against the 
défendant. 

In this view of the case it was error to give the instruction above 
recited, and it was also error to refuse the following instruction to 
the jury which was requested by defendant's counsel : 

"Instruction B. Tlie eourt instructs tbe jury tliat tlie acts and déclarations 
of a conspirator after au offenise Is committed may be recelved against the 
party maklng them, but net against bis co-conspirators ; and tbat it the jury 
belleves from the évidence thav the alleged consiùrncy lietween défendant and 
George Menear had terininated at the time of the alleged confession of the 
sald George Menear to .Tohn E. Washer, in Plttsburg. l'a., on January ;!1. l!«)Ci. 
and as detailed by sald Washer, tben the admissions and confessions of the 
said George Menear Implicatlng the défendant cannot be consldered as évi- 
dence against said défendant in thls case." 

It is argued, however, in behalf of the United States that the state- 
ments made by Menear to Washer were repeated by Washer to the 
défendant, and that defendant's answers at the time were compétent to 
be used against him on the trial. Undoubtedly the déclarations or 
admissions voluntarily made by a person in the course of, conversation 
are admissible as testimony against him, but in criminal cases sucb 
déclarations or admissions are admissible under the same rules as con- 
fessions. Only certain portions of the alleged confession of Meneai 
are shown by the record to hâve been repeated to the défendant by 
Washer, and the fact that défendant may hâve said something when 
thèse portions were called to his attention, which tended to corroborate 
what Menear said, did not open the way to hâve the entire statement 
of Menear detailed in présence of the court and jury as évidence 
against the défendant. Aside from this, the Suprême Court of the 
United States bas expressed itself in regard to the value of this class 
of testimony. In the case of Dalton v. United States, 63 U. S. 443, 
16 L. Ed. 395, it is said : 

"In ail cases the testimony of admissions or loose conversations should be 
cautlously recelved, if recelved at ail. They are incapable of contradiction. 
They are seldoœ anythlng more than vague impressions of a witness of what 
he thlnks he bas heard another say — stated In his own language, wlthout 
the quallflcatious or restrictions, the tone, manuer, or clrcumstances, which 
attended their original expression." 

And we may say that, the défendant being at the time the conversa- 
tion between him and Washer is alleged to hâve taken place under 
arrest and in Washer's custody, it is questionable whether what de- 
fendant said to Washer is compétent at ail. See Bram v. United 
States, 168 U. S. 532, 18 Sup. Ct. 183, 43 h. Ed. 568. As we hâve 
said, ail of Washer's testimony detailing the alleged confession of 
Menear, except such portions of it as Washer states was the subject of 
conversation between him and défendant, is only hearsay. It is not 
necessary to refer to any rule or to cite authority in regard to the in- 
admissibility of hearsay testimony, but we will call attention to one 
leading case on that subject. Queen v. Hepburn, 11 U. S. 390, 3 U. 
Ed, 348. In this case Chief Justice Marshall, delivering the opinion 
of the court, says: 
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"That heai'say evidpiiee is incompétent to establish any spécifie fact which 
fact is in its nature susceptible of being proved by witnesses who speak froni 

their own kuowledge." 

And in that case it is said: 

"It was very justly observcd by a great judge that 'ail questions upon tlio 
l'ules of évidence are of such vast importance to ail orders and degrees of 
meu : our livcs. our liberty and our property are ail concerned in the support of 
thèse rules, which hâve been niatured by the wisdora of âges and are now re- 
vered for their autiqulty and the good sensé in which they are founded.' One 
of thèse rules is that 'hearsay' évidence is in its own nature Inadmissible. 
That this speeies of testimouy supposes some better testimony which mlght 
be adduced in the particular case Is not the sole ground of its exclusion. Its 
intrinslc weakness, its incompetency to satisfy the mind of the existence of 
the fact, and the frauds which niight be practlced uuder its cover combine to 
support the rule that liearsay évidence is totally inadmissible." 

So strictly hâve the courts guarded and applied the rule that hear- 
say has been held incompétent even in aid of human freedom. 

Another exception is based on the fact that, when Washer had ar- 
rested the défendant and had placed him in custody of one John W. 
Davis at defendant's résidence, Washer proceeded to search the rési- 
dence, and was accompanied by defendant's wife. In the course of 
this search Washer and the defendant's wife went into the kitchen, a 
room adjoining the sitting room, in which the défendant and Davis 
were left. Washer further stated that while in the kitchen he asked 
Mrs. Hauger for the ladle and the bottle of chloride of silver which 
Menear had said were there, and she denied knowing anything about 
them whatever. Washer then testified that he found a bottle of 
chloride of silver in a box on a shelf in the kitchen, and Mrs. Hauger 
said that Menear told her that it was a bottle of medicine which he 
had been using for a sore hand, and had given it to her to keep fttr 
him. In further search, he, Washer, picked up a ladle, and said fo 
Mrs. Hauger what is that, and her reply was, "Oh, well." Washer 
also stated on his examination that he did not know whether Hauger 
heard the conversation between himself and Mrs. Hauger but that he 
could bave heard it, had he been listening. Defendant's objection to 
this testimony was overruled by the court, and it was admitted. The 
rule of évidence involved in this exception is based upon the silence 
of the défendant when his wife made the alleged déclarations to Wash- 
er. Silence of a party in présence of a statement made by another 
may Jdc put in évidence against him on the ground that from his si- 
lence his assent to what is said is inferred. To give such silence, how- 
ever, efi'ect as an admission, the party charged with it must hâve been 
in a position to explain. Before acquiescence in the language or- con- 
duct of others can be assumed as a concession of the truth of any par- 
ticular statement, or of the existence of any particular fact, it must 
l)lainly appear that the language was heard or the conduct understood. 
Wharton's Criminal Evidence (9th Ed.) § 680. In commenting on this 
principle, Mr. Wharton cites the case of Commonwealth v. Brailey, 
134 Mass. 530, in which Judge Morton, Chief Justice, says : 

"Déclarations made in the présence of a party, to which he niakes no reply. 
are sonietimes compétent, as équivalent to tacit admission by him. This dé- 
pends on whether he heard and understood them, whether he is at liberty to 
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reply, whether he îs in eustody or under any restraint or duress, and whether 
the statements are made by such persons and uuder sueli circuinstances as nat- 
urally to call for a reply." 

The conversation between defendant's wife and Washer was cal- 
culated, and no donbt did, préjudice the rights of défendant in the 
minds of the jury, and yet it was admitted to go to the jury when it 
was not clearly shown that défendant heard it. Even if he had heard 
what she said he was under arrest, and may not hâve felt that he was 
at Uberty to speak. Purtlier than this, we do not see that the défend- 
ant was called upon, under the circumstances, to make an explanation, 
for the wife said nothing Connecting him, in any way, with the ar- 
ticles found. If, as stated by Washer, the wife told contradictory 
stories in regard to the bottle of chloride of silver, this fact should not 
hâve gone to the jury as évidence tending to estabUsh defendant's 
guilt, and testimony of her ejaculation "Oh, well," upon the finding 
of the ladle is equally objectionable. In our opinion, therefore, defend- 
ant's objection to the testimony referred to in botii of the exceptions 
we hâve considered should bave been sustained, and that it was error 
in the trial court to admit it. 

Another exception is.based on the admission (over defendant's ob- 
jection) of testimony by witness, Washer, as f oUows : 

"The said witness exliibited before the jury certain alleged counterfeit coins, 
to -wit, eight dollars in likeness and similitude of the silver dollars of the United 
States, who stated that he obtained those alleged counterfeit dollars from vari- 
ous persons in the city of Pittsburg. Two of alleged counterfeit dollars, he, 
the said witness Washer, claiuied he obtained from a certain police offleer in 
Pittsburg, whose name he did not remember, the said officer claiming to Wash- 
er that he had taken the two said dollars from the person of said George Me- 
near on the 14th of December, 1905, that beiug the day said Meuear was arrest- 
ed, said Washer further statiug that the renuiining six alleged counterfeit dol- 
lars he (Washer) had obtained from varions persons in Pittsburg, whose names 
he did not remember, but who told him (Washer) that they bad received the 
said alleged counterfeit dollars from the said George Menear previous to the 
date of his arrest as mentioned above." 

This testimony was clearly incompétent. There was nothing to 
show the connection of the défendant with the counterfeit coins ex- 
hibited to the jury by Washer. If it were taken for granted that there 
were circumstances tending to prove connection between the défend- 
ant and Menear in making and handling counterfeit money, there was 
no évidence that Menear ever had thèse coins in his possession, or had 
anything whatever to do with them. Washer stated that he obtained 
the coins, two of them, from a policeman in Pittsburg, whose name 
he did not know, and who told him at the time that he (the policeman) 
got them from Menear ; that the other six were obtained from persons 
in Pittsburg, who Washer did not know, and who also told him that 
they got them from Menear. The statements of the persons from 
whom the coins were obtained were hearsay, and were incompétent as 
évidence upon the grounds which we bave heretofore stated. We do 
not deem it necessary to further discuss the inadmissibility of this tes- 
timony ; for, as we before said, it was incompétent, and its admission 
was therefore error. 

We shall treat of but one other exception in the case, and that is 
the one founded on the refusai of the court to sustain defendant's de- 
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mtirrer to the indictment upon which he was convicted. We hâve set 
out the count heretofore in full. By the demurrer the défendant chal- 
lenges its sufficiency. We think the court was right in overruling the 
demurrer. 

The draftsman in framing this indictment has followed substantially 
the words of the statute. The défendant is advised of the crime for 
which he is called to answer, namely, that he unlawfully, feloniously, 
knowingly did falsely make and forge a large number, to wit : one 
hundred and ten coins in the resemblance and similitude of the true 
and genuine coin theretofore coined at the mint of the said United 
States called a dollar, etc. The true test of the sufficiency of an indict- 
ment is not whether it might possibly hâve been made more certain, but 
whether it sufficiently apprises défendant of what he must be prepar- 
ed to meet, and that it be sufficiently explicit to avail the défendant 
upon subséquent plea of former conviction or former acquittai. De- 
fendant's objection to the indictment was that it did not describe the 
kind of dollar alleged to hâve been counterfeited, whether a silver or 
gold dollar. Such description was not necessary. It would hâve been 
only evidential. Matters of évidence as distinguished from the facts 
essential to the description of the ofifense need not be averred. There 
was no error in overruling the demurrer. However, for the errors 
which we hâve before indicated, the judgment of the Circuit Court 
should be reversed to the end that venire de novo be had. 

Reversed. 



STAMEY v. HEMPLB, 

(Circuit Court of Appeals, Ninth Circuit. January ^, 1910.) 

No. 1,683. 

1. Fratjds, Statuts Ob' (§ 131*)— Contbact Relatikg to Land— Option— Ex- 
tension BY Pabol. 

An oral eontract, extendlng an option to purchase certain mining clalms, 
and to waive a forfeiture in considération of defendant's doing tlie assess- 
ment worls on ttie claims required bj law for tiie year 1907, was not witli- 
In ttie statute of frauds, under tlie rule tiiat, if an agreement required to 
be In writing under tlie statute is modifled by a subséquent oral agree- 
ment, which does not in Itself constitute a eontract within the statute of 
frauds, the modification is valid, especlally where It merely amounts to 
an extension of the time of performance of the written eontract. 

[Ed. Note.— For other cases, see Frauds, Statute of, Cent. Dig. S 284; 
Dec. Dig. § 131.*] 

î. Mines and Minebals (§ 83*) — Action fob Bbeaoh of Oontkact — Suffi- 
ciency OF Co>fPLAINT. 

A complaint which allèges that plaintlff and défendant entered Into a 
written eontract by which plaintiiîf agreed to sell to défendant certain 
mining clalms, payments to be made at stated tlmes, and that in considér- 
ation of an extension by plaintlff of the time for making the final pay- 
ment from October Ist to Deeember Ist défendant agreed to do the assess- 
ment work for that year, but that he failed to complète the payment or to 
do the work, in conséquence of which the claims were forfeited, relocated 
by others, and lost to plaintlff, to his damage to the extent of their value, 

•For other case» see same topic & § number in Dec. & Am. Digs. 1907 to date, £ Rep'r Indexes 
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for which lie asks judgnient, st.ites a cause of action for breach of the cou- 
tract and for tlie recovery of damages in some amount, the true nieasure 
of which is a matter to be detennlued ou the proofs. 

[Kd. Note.— For other cases, see Mines and Minerais, Dec. Dig. § 83.*] 

In Error to the District Court of the United States for the Third 
Division of the Territory of Alaska. 

Action by T. P. Stamey against S. A. Hemple. A demurrer was sus- 
tained to plaintiff's complaint, and he brings error. Reversed and re- 
manded. 

In an action to recover damages the plaintlff alleged in his complaint In sub- 
stance the foUowing: That on March 25, 1D07, the plaintiff, belng the owner 
of seven certain Iode mining clainis, entered into an agreement with the de- 
fendant for the sale thereof, and gave to the défendant an option to purchasc 
the same for the suin of $2.5,000, of which $1,000 was then and there paid, $4,000 
was to be paid on Juue 25, 1907, and $20,000 was to be pald on October 1. 
1907 ; that a deed for said claim was executed by the plaintilï to the défend- 
ant, and deposited lu escrow, to be delivered to the défendant at the time of 
the final payment ; that on June 25, 1907, the défendant paid plaintiff the sum 
of $4,000; that on or about October 3, 1907, the final payment belng due and 
nnpaid, the plaintiff demanded of défendant the payment thereof, and notified 
him that he was able, prepared, and willlng to carry out ail the terms of the 
option on his part to be i>erformed, and that If said payment was not then 
made he would déclare the forfeiture of ail the rights of the défendant in and 
to said mining clainis, and demand a return of his deed so held in escrow ; 
that the défendant then stated to plaintiflf that If the latter would waive the 
forfeiture and grant an extension of time to December 1, 1907, in which to 
luake the final payment, he, in considération of such extension of time, would 
do or cause to be done upon said miuing claims tiie assessment work for the 
year 1907 as required by law ; that thereupon the plaintiff and the défendant 
entered into an oral agreement, whereby the plaintiff waived the forfeiture of 
defendant's rights under said option and granted him until December 1, 1907, 
within which to make said final payment, and the défendant, in considération 
of said waiver and said extension of time, promised to do or cause to be done 
upon said mining claims the assessment work for the year 1907, and the plain- 
tiff did then and 'there waive such forfeiture, and did extend the time for the 
final payment to December 1, lf)07, and notified the deposltary to hold the 
deed until December 1, 1907, under the terms of said agreement ; that the de- 
fendant failed, refused, and neglected to perform his part of the terms of said 
oral agreement, and did none of the assessment work which he so agreed to do 
npon the mining claims; thàt on .Tanuary 1, 1908, owlng to the defendant's 
failure to do said assessment work, ail of said niining claims reverted to the 
public domain, and became open to relocation, and on said date were ail re- 
located and approprlated, whereby the plaintiff lost ail his right, title, and 
interest therein ; that the plaintiff relled upon defendant's promise to do or 
cause to be done said assessment work, and he had no knowledge or inform- 
ation that the same had not been done, or that the défendant had failed to 
perform his part of said oral agreement, until on or about .Tanuary 5, 1908, 
and that until the last-named date the deed remalned in escrow; that the 
reasonable value of said mining claims is $25,000, which sum Is the measure 
of plaintiff's damages resuUiug from the failure of défendant to perform the 
leruis of the said oral agreement; and .iudgment was demanded for that 
amount, A demurrer to the complaint was sustalned for want of facts suf- 
flcieiit to eoustitute a cause of action, and thereupon judgmeut was entered 
dismissing the action. ïhe plaintiff brings the case into thls court, assigniug 
error in the ruliiig of the court below in sustaiuing the demurrer. 

R. F. Lewis, Richard C. Harrison, and Ostrander & Donohoe, for 
plaintiff in error. 

Edmund Smith, T. C. West, and West & De Journel, for défend- 
ant in error. 

•For otlier cases see samo topic & § number ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
complaint is said to be demurrable on two distinct grounds : First, 
that the oral agreement to extend the life of the option is void as 
within the statute of frauds, so that there was no considération for 
the defendant's prc se to do the assessment work; and, second, that, 
conceding the contract to be vaHd, the measure of the plaintiff's dam- 
ages was not the value of the mining claims which he lost. 

If an agreement required to be in writing under the statute of frauds 
is modified by a subséquent oral agreement, which does not in itself 
constitute a contract within the statute of frauds, the modification is 
valid and binding upon the parties ; and it is generally held that, if 
the subséquent oral agreement is merely for a change in the time of 
performance of a written contract, it is valid. 80 Cyc. 287; Ward 
V. Matthews, 73 Cal. 13, 14 Pac. 604; Scheerschmidt v. Smith, 74 
Minn. 224, 77 N. W. 34; Cummings v. Arnold, 3 Metc. (Mass.) 486, 
37 Am. Dec. 155; Stearns y. Hall, 9 Cush. (Mass.) 31; Whittier v. 
Dana, 10 Allen (Mass.) 326 ; Hurlburt v. Fitzpatrick, 176 Mass. 287, 
57 N. E._464; Kissack v. Bourke, 224 111. 352, 79 N. E. 619. Upon 
the doctrine of thèse décisions and the weight of authority, we are of 
opinion that thé oral agreement set f orth in the complaint in this case 
was not void as within the statute of frauds. If it was not void, it 
follows that there was no want of an adéquate considération for the 
promise of the défendant to do the assessment work on the mining 
claims. The considération was the agreement of the plaintiff to waive 
the forfeiture and extend the time of performance of the contract for 
a period of 60 days. 

As the demurrer was a gênerai demurrer to the complaint for want 
of facts sufficient to constitute a cause of action, it is unnecessary to 
enter into a discussion of the question whether or not the facts which 
are set forth to show spécial damages are sufficient for that purpose, 
as in any view the plaintif! is entitled to recover damages in an amount 
equal to the value of the annual assessment work which the défendant 
had promised to do upon the mining claims, and the burden of proof 
would rest upon the défendant to meet the allégations and proof of 
spécial damages by showing that the plaintiff might hâve saved him- 
self from the loss arising from the breach of the contract by a trifling 
expense or with reasonable exertions. 

The judgment is reversed, and the cause is remanded for further 
proceedings. 

NOTE. 

[a] (U. S. 1901) Under Eev. St. Idaho. § 0007, which provides that no In- 
terest or estate in real property, other than leases for a term not exceedlng 
one year, can be created or deelared except by an instrument In writing, a 
written contract, giving an option to pvirchase real estate within a spécifie 
time, cannot be legally extended by a verbal agreement. — Lawyer v. Post, 109 
Fed. 512, 47 C. G A. 491. 

[b] (Oal. 1887) Défendant, not havins the money to pay for lands pur- 
chased, obtained an advance from plaintiff. The title was taken in plaintiff'." 
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name for his seeurity, and It was agreed that the advance.shonld be repaid 
vvitliin a year. The agreement was verbal, and, although It was agreed that 
it sLiould be reduced to writing, this was never done. Before the expiration of 
the year plaiutiff agreed to exteud the time six months. Held, that the fact 
that the contract had never been reduced to writing did not prevent its en- 
forcement, since it was intended to be performed within one year, and tlie ex- 
tension had been made witliin the year. — AVard v. Matthews, 73 Cal. 13, 14 
Pac. G04. 

[c] (Cal. 1896) Under the statute of frauds (Civ. Code, § 1624, subd. 6), re- 
quiring "an agreement aiithorizing or einploying an agent or brolser to pur- 
chase or sell real estate for compensation or commission" to be in writing, a 
valid extension of such a written agreement cannot be made by paroi. — Platt 
V. Butcher, 44 Pac. 1060. 

[dj (Ky. 1903) Ky. St. 1899, § 470, subsec. 6, provides that no action shall 
be bronght to charge any persou on any contract for the sale of real estate, 
unless in writing. A written contract for the sale of minerai rights in land 
provided for the payment of the considération before a certain time, and that, 
if not paid, the contract should be void. The considération not being paid at 
this time, the parties eutered into a paroi agreement extending the former con- 
tract. Held that, as the original contract was termlnated by a f allure to make 
payment as required, the paroi agreement for extension of time was, under the 
statute, void because not in writing.'— McConathy v. Lanham, 76 S. W. 535, 
116 Ky. 735, 25 Ky. Law Rep. 971. 

[e] (Me. 1883) Where parties to a written contract for leasing a mill, the 
rent being a certain sum payable for each 1,000 feet of lumber that should be 
sawed at the mlU during the term, made an additional agreement to shorten 
the term originally agreed upon, a person who in writing guarautied the first 
agreement and verbally assented to the second is not absolved from his lia- 
billty upon the amended agreement by the efCect of the statute of frauds. — 
Smith V. Loomis, 74 Me. 503. 

[f ] (N. Y. 1890) In an action for refusai to accept goods under a written 
contract of sale, which provided that the goods should be shlpped and de- 
livered within a certain period, it appeared that during that time the seller 
orally agreed wlth the purchaser to "carry" the goods for hlm for a reasonable 
time, and payment was not demanded, but no goods were set apart for or ten- 
dered him until after the expiration of the time specifléd in the original con- 
tract, and the goods finally set apart and tendered had not been shlpped with- 
in that time. Held, that the oral agreement was either a modification of the 
written contract extending the time of delivery and date of payment, and re- 
quired a tender of goods shipped within the contract period, or it was a new 
contract for the sale of other goods, rescinding the old one, and, being oral, 
was void under the statute of frauds, and plaintiffi could not recover. — Clark 
v. Fey, 121 N. Y. 470, 24 N. B. 703, aflirming (1889) 4 N. Y. Supp. 18. 

[g] (Ohio, 1896) Where one purchased land, agreeing in writing tliat the 
vendor should hâve ail timber suitable for lumber, to be eut and removed by 
a certain day, a subséquent verbal extension of the time by him for the cuttlng 
and removal was within the statute, and was not taken out thereof by the 
fact that tlie vendor relied on the extension, and delayed cuttlng the timber 
nntll after the original date specifléd.— Qark v. Ouest, 54 Ohio St. 298, 43 N. 
E. 862. 

[h] (Wis. 1887) Where a writing, evidencing a contract for the purchase of 
lands, shows that the contract signed by one party Is to be completed by an ac- 
ceptance of the other party within a limited time, it is incompétent to show 
by paroi évidence that the time for its completion by such acceptance was 
orally extended.^Athe v. Bartholomew, 69 Wis. 43, 33 N. W. 110. 
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WINFREE V. NORTHEBN PAC. RY. CO. 

(Circuit Court of Appeals. Ninth Circuit Oetober 4, 1909.) 

No. 1,663. 

1, Masteb and Servant (§ 87*)— Deaxh of SEBVANoy-EMPLOYEBS' Liabilitt 
ACT— Opération. 

The employer's IlablUty act (Act Cong. April 22, 1908, 35 Stat. 65, c. 
149) is not rétroactive, and does net authorize an action for the wrongful 
death by tbe admliiistrator of an employé engaged In Interstate commerce 
against bis master occurrlng prier to the time the act took effect. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 138; 
Dec. Dlg. § 87.*] 
Si Death (§ 31*)— Wbongfui, Death— Right to Sue. 

Balllnger's Ann. Codes & St. Wasb. § 4829 (Plerce's Code, S 257), glves 
the right of action for wrongful death of an unemancipated minor to re- 
cover loss of earnlngs during his mlnorlty to the father, or, in case of his 
death or désertion of his family, to tbe mother, and not to tbe minor's Per- 
sonal représentative. 

[Ed. Note. — For other cases, see Death, Cent. Dlg. §§ 35-i6; Dec. Dig. 
§ 31.*] 
8. Death (§ 39*)— Death of Servant— Statutes— Limitation. 

Act Cong. June 11, 1906, c. 3073, i 1, 34 Stat 232 (U. S. Comp. St Supp. 
1907, p. 891), giving the right of action for tbe wrongful death of an em- 
ployé engaged in Interstate commerce to decedent's Personal représentative, 
limits such right of action to one year from the date of the injury com- 
plained of. 

[Ed. Note.— For other cases, see Death, Cent. Dig. i 54 ; Dec. Dig. § 39.*] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Eastern District of Washington. 

Action by William H. Winfree, as administrator of the estate of Al- 
bert E. Phipps, against the Northern Pacific Railway Company. A 
demurrer was sustained to plaintiff's complaint (164 Fed. 698), and 
he brings error. Affirmed. 

B. C. Mosby, for plaintifï in error. 
Edward J. Cannon, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge. 

GILBERT, Circuit Judge. The plaintifï in error, as administrator 
of the estate of Albert E. Phipps, deceased, brought an action to re- 
cover damages from défendant in error, and in his complaint alleged 
that the said Albert E. Phipps, a minor of the âge of 18 years and 
5 months, while acting as a fireman upon a freight locomotive of the 
défendant in error in the state of Washington, met his death through 
the négligence of his employer; that the défendant in error was en- 
gaged in Interstate commerce ; that the décèdent had not been emanci- 
pated, nor had his parents any knowledge of his employment; that 
they lived in the state of Wyoming ; and that the action was brought 
for their benefit under the provisions of the act of Congress approved 
April 22, 1908 (35 Stat. 65, c. 149), an act relating to the liability of 
common carriers by railroad to their employés in certain cases. The 

•For other cases see same topic & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r IndsxeB 
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complairît set forth the particulars in which it was alleged that the dé- 
fendant in error was négligent, and alleged that the décèdent had no 
previous expérience as fireman, and, by reason of his youth and inex- 
périence, did not appreciate, and hence did not assume, the risks, haz- 
ards, and périls of the work assigned to him, and that the accident oc- 
curred without fault on his part. The défendant in error demurred to 
the complaint, and the deraurrer was sustained on the ground that the 
act of Congress so referred to has no rétroactive application. The 
plaintiflf in error pleading no further, judgment was entered against 
him. 

The sufflciency of the complaint is the sole question which is pre- 
sented for our détermination. The pfeintiff in error contends that the 
act of 1908, being a remédiai measure, should be construed as rétro- 
active, unless such a construction is precluded by its terms. It is not 
necessary to cite authorities to the well-settled rule that a statute will 
not be given a rétroactive effect by construction unless the Législature 
has so explicitly expressed its intention to make it rétroactive as to 
leave no reasonable doubt thereof. In the act in question (35 Stat. 
65) it is provided that every common carrier engaged in interstate 
commerce shall be liable in damages for injury or death resulting in 
whole or in part from the négligence of any of the officers, agents, or 
employés of the carrier. There is nothing in the terms of the act to 
show that it was the intention of Congress to affect rights of parties as 
to any injury or death that had occurred before it went into effect. 
It is not to be presumed that Congress intended to impose civil lia- 
bility upon carriers founded upon transactions which at the time of 
their occurrence gave no rise to a légal demand against them. In 
Twenty Per Cent. Cases, 20 Wall. 179, 187, 22 L. Ed. 339, the court 
said : 

"Courts of justice agrée that no statute, however positive lu its tenus, Is 
to be eonstruecl as deslgned to Interfère witli existhig contracts, rights of ac- 
tion, or with vested rights, unless the intention tliat it shall so operate is ex- 
prpssly declared or is to be necessarily implied, and, pursnant to that rule, 
courts will apply new statutes only to future cases unless there is something 
In the nature of the case or in the language of the new provision which shows 
that they were intended to hâve a rétroactive action." 

The statute in question, while it is remédiai in the sensé that it 
afïects the remedy in accident cases, is not of the nature of those re- 
médiai statutes which hâve received a libéral and expansive applica- 
tion at the hands of the courts, such as statutes intended to remedy a 
mischief, to promote public justice, to correct innocent mistakes, to 
cure irregularities in judicial proceedings, or to give effect to the acts 
and contracts of individuals according to the intent thereof. It is a 
statute which permits recovery, in cases where recovery could not be 
had before, and takes from the défendant défenses which formerly 
were available, défenses which in this instance existed at the time when 
the contract of service was entered into and at the time when the acci- 
dent occurred. In Society, etc., v. Wheeler et al, 2 Gall. 104-139, 
Fed. Cas. No. 13,156, Judge Story said: 

"Upon principle every statute which takes away or impairs vested rights 
acquired uuder existing laws, or créâtes a new obligation, imposes a new 
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diity, or attaches a new disability in respect to transactions or considérations 
itlreiidy past, mnst be deemed rétrospective ; and tliis doctrine seems f ully sup- 
ported by autiiorities." 

Tested by thèse principles it seems clear that the act of 1908 is in 
none of its features rétroactive. 

But the plaintiff in error contends that, irrespective of the statute, 
the complaint states a common-law cause of action against the défend- 
ant in error upon the distinct charges of négligence which are therein 
set forth. In ansvver to this it is sufïîcient to point to the fact that the 
complaint in this case is brought to recover the damages that resulted 
to the parents of the décèdent from the loss of his earnings during his 
minority, and that the statute of Washington (section 4829, Ballinger's 
Ann. Codes & St. [Pierce's Code, § 357]) gives the right of action in 
such a case to the father, or, in the case of his death or his désertion 
of his family, to the mother, and for injury or death of a vi^ard, to 
his guardian, and that by the laws of that state, no such right of action 
accrues to a personal représentative. Atrops v. Costello, 8 Wash. 149, 
35 Pac. 620 ; Noble v. Seattle, 19 Wash. 133, 52 Pac. 1013, 40 L. R. A. 
822; Manning v. Tacoma R. & P. Co., 34 Wash. 406, 75 Pac. 994. It 
is true that by Act Cong. June 11, 1906, c. 3073, 34 Stat. 233 (U. S. 
Comp. St. Supp. 1907, p. 891), a right of action was given to the per- 
sonal représentative in à case of this nature, and that law was in force 
at the time of the death of the décèdent, but it cannot be said that this 
action is brought under its sanction, because ail actions thereunder 
were required to be brought within one year from the date of the in- 
jury complained of. 

The judgment is affirmed. 



EASTERN OREGON LAND CO. v. BROSNAN et al. 

SAME V. SIMPSON. 

(Circuit Court of Appeals, Nintli Circuit September 7, 1909.) 

Nos. 1,694, 1,690. 

Adverse Possession (§ 7*)— Against Whom Prescription mat be Claimed— 
Public Lands. 

Possession of land, altliougti In admltted subordination to the United 
States, from wliicli ttie person in possession is seeliing to obtain title, may 
nevertheless be adverse to every one else, and, when contiuued for tlie 
statutory period, may be set up in bar to an action by one claiming under 
a prior grant. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 33-40 ; 
Dec. Dig. § 7.*] 

In Error to the Circuit Court of the United States for the District of 
Oregon, 

Huntington & Wilson and E. S. Pillsbury, for plaintifif in error. 
W. H. Brooke and F. M. Saxton, for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge. _^ 

•For other cases see same topic & § numbek In Dec. & Am. Dies. 1907 to date. & Reo'r Indexes 
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ROS.S, Circuit Judge. Thèse cases were argued and submitted to- 
gether. Each is an action of ejectment brought to recover the pos- 
session of a certain tract of land situated in Malheur county, Or. The 
answer in each case put in issue the plaintifï's alleged title, and, among 
other things, set up in défense the statute of hmitations. 

It is conceded that in each case the sole question arose out of the 
plea of the statute of limitations, which was sustained in the court be- 
low. While the évidence went to show that in each case the défend- 
ants and their predecessors in interest held adversely to the plaintiff 
for the statutory period, it is stipulated that they did not so hold 
against the government of the United States, but, on the contrary, dur- 
ing such possession, sought title to the land from the government. 

It does not seem to be questioned, certainly the gênerai rule is well 
settled, that adverse possession of land, though held in admitted sub- 
ordination to the title of the government, may nevertheless be adverse 
to every one else. Missouri Valley Land Co. v. Wiese, 208 U. S. 234, 
28 Sup. et. 294, 52 L. Ed. 466 ; lowa Railway Co. v. Blumer, 206 U. 
S. 482, 27 Sup. et. 709, 51 L. Ed. 1148. The point made on behalf of 
the plaintiff in error, however, is that, to render a possession adverse 
tmder the law of the state of Oregon, it must be held under a claim 
of title against the whole world ; that the Oregon statute upon the sub- 
ject is so construed bv the Suprême Court of that state in the cases 
of Beale v. Hite, 35 Or. 176, 57 Pac. 322, 58 Pac. 102, Altschul v. 
O'Neill, 35 Or. 202, 58 Pac. 95, and Altschul v. Clark, 39 Or. 321, 
65 Pac. 991, and that in such a matter the fédéral courts will always 
be governed by the décision of the highest court of the state. 

It is true that at the time of the filing of the brief of the plaintiff 
in error, and at the time of the oral argument of thèse causes, the 
cases of Beale v. Hite, Altschul v. O'Neill, and Altschul v. Clark stood 
as the law of Oregon in respect to the character of adverse possession 
required by the Oregon statute ; but by the very récent décision of the 
Suprême Court of that state, made in the case of Boe v. Arnold (de- 
cided June 1, 1909) 102 Pac. 290, the previous cases of Beale v. Hite, 
Altschul V. O'Neill, and Altschul v. Clark were expressly overruled — ■ 
the court concluding its opinion in thèse words : 

"In view of the authorities cited, and especially in the light of the views so 
lately fexpressed by the highest tribunal of the nation, we now hold that one 
claimlng title to the land by adverse possession for a period of 10 years as 
against ail persons, but recognlzing the superior title of the United States 
government, and seeliing in good faitla to acquire that title, may assert such 
adverse possession as against any person claiming to be the owner under a 
prior grant." 

This leaves the gênerai rule above alluded to applicable to the prés- 
ent cases, with the necessary resuit, in view of the record, that the 
judgment in each case must be affirmed. 

Ordered accordingly. 
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CORRINGTON et al. v. WESTINGHOUSE AIR BRAKE CO. 

(Circuit Court, S. D. Xew York. October 2, 1009.) 

1. Patents (§ 240*)— Infrikgement— Impkovement of Patented Device. 

Infringeinent of a patent is not avoided by improvements on tlie pat- 
ented device, altbougli they may be patentable, which do not alïect the 
prineiple of opération, function of the parts, or results obtained. 

[Ed. Note. — E'or other cases, see Patents, Cent Dig. § 379; Dec. Dig. | 
2i0.*] 

2. Patents (§ 107*)— Abandonment— Abandonnent dp Application. 

Tbe abandoiiment of one application for a patent on the filing of anoth- 
er for the same device does not preelude the patentée from showing the 
actual date of liis invention to meet a claini of anticipation. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 150 ; Dec. Dig. 
§ lOT.*] 

3. Patents (§ 110*) — Date of Application — Second Application for Same 

Device. 

A second application for a patent, which describes the same device as a 
former one, which is abandoned with the aequiescence of the Patent Of- 
fice, will be treated as a continuance of the flrst, and as relating back to 
the date of its flling, for the purpose of a claim of prior publie use more 
than two years before the second application was filed, but less than that 
time before the first was flled. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 153 ; Dec. Dig. 
S 110.*] 

4. Patents (§ 101*)— Construction— Spécifications— Claims. 

A claim of a patent Is not invalid, as for a function and not a mech- 
anism, because It claims geuerally a means for doing a certain thiug, pro- 
vided the mechanism is fully described in the spécification, which niust 
be read in connection with the claini, and as a limitation thereof, whether 
speciflcally referred to thereln or not. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 141; Dec. Dig. | 
101.*] 

5. Patents (§ 241*) — Infeingement— Identity of Devices. 

Mère resuit or effect is not the test of infringement, as the patentée is 
not entitled to every mechanical device which produces the same resuit, 
but there must be also a substautial identity in the mode of opération. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 380; Dec. Dig. § 
241.*] 

6. Patents (§ 244*)— Infringement— Combinations. 

A patent for a combluation is not infringed by the use of any or ail of 
the parts, unless the eomblnation is also used. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 385 ; Dec. Dig. S 
244.*] 

7. Patents (§ 245*)— Infringement— Combinations. 

The fact that a substituted élément in a patented eomblnation performs 
an additioual function does not necessarily prevent its being an équivalent 
in the eomblnation, or the entire eomblnation in which it is used from be- 
ing the équivalent of that of the patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 386; Dec. Dig. I 
245.*] 

8. Patents (§ 328*)— Infringement- Fluid Pressure Brake Apparatus. 

The Corrlngton patent. No. 762,282, for a fluid pressure brake apparatus, 
was not anticipated, and is valid, and the claims are not limited to the 

•For other cases see same topic & i numbee in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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précise mechanlsm described In tlie spécifications, but are entitled to ths 
beneflt of équivalents. As so constmed, held infringed. 
[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. Suit by Murray Corrington and the Corrington Air 
Brake Company against the Westinghouse Air Brake Company for al- 
leged infringement of United States letters patent No. 762,282, dated 
June 14, 1904, application filed September 28, 1903, granted to Murray 
Corrington for "fluid-pressure brake apparatus," and for an injunctioia 
and an accounting. The bill of complaint was filed March 6, 1907, the 
answer May 6, 1907, and the replication June 3d foUowing. On final 
hearing. Decree for complainants. 

Choate & Larocque (William G. Choate and Murray Corrington, of 
counsel), for complainants. 

Thomas W. Bakewell and J. Snovvden Bell (E. A. Wright, Thomas 
W. Bakewell, and J. Snowden Bell, of counsel), for défendant. 

RAY, District Judge. The Jetters patent in suit No. 762,282, 
granted June 14, 1904, on application filed September 28, 1903, to Mur- 
ray Corrington, of New York City, for "fluid-pressure brake appara- 
tus," relates, says the patent, "to improvements in fluid-pressure brake 
mechanism, and has for its object, more particularly, the better control 
of railway vehicles by enabling an engineer to hold his train under a 
more certain and continuons brake control than is feasible with the 
existing brake Systems." It also says : 

"It is intended to describe and claim hereln, broadly, mechanism for ac- 
oomplishing the resiilts set forth, to which the apparatus described In my ap- 
plication heretofore flled and that described in another to bê flled are sub- 
ordinate." 

The patent contains 14 claims, some of which are mucb broader 
than others. Claim 1 seems to be the broadest. At least it is very 
broad, and reads as follows: 

"1. In a fluid-pressure brake System, the comblnation, with a train-pipe 
uormally charged with pressure, of apparatus on an engine and apparatus ou 
a car capable of opération by a réduction of train-pipe pressure to apply brakes 
and meaus under control of the englueer for alteruately holding brakes applied 
ou the engine while releasing brakes ou the car, and vice versa." 

Claims 3 and 5 are also broad claims. They read as follows: 

"3. The comblnation with a brake-cylinder, an auxiliary réservoir, and a 
triple valve, on a car, of a brake-cylinder, an auxiliary réservoir, and a valve 
devlce automatically operatlve to apply brakes, on an engine, and a valve mech- 
anism capable of opération by the engineer for controlling said apparatus on 
car and engine, and for applylng and releasiug bralies, at one time alteruately 
and at another time conjointly between engine and car. • * * 

"5. In a fluid-pressure brake System, the éomblnation, with a triple valve 
and a brake-cylinder on a car, a valve devlce automatically operatlve to apply 
brakes and a brake-cylinder on an engine, of means capable of control by the 
engineer for operatlng said triple and automatic valve device to application 
and release or normal positions and similurly controUed means, indepeudeut 
pf the ]uovement of the engine- valve device, for alteruately releasing and ap- 
plylng l:*akes on the engine while the triple ou the car is, respectively, in posi- 
tions for applylng and for releasing brakes." 

•For otber cases seo same topic & § numebe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Claims 7 and 8 read as follows : 

"7. In a fluid-pressure brake System, the combination of an automatic valve 
device operative by a réduction of pressure In a brake-pipe to admit pressure 
into a brake-cylimier, an unobstructed passage leading to said cylinder, which 
is independent of said automatic valve deviee, and means operated by the en- 
gineer for admittiug pressure to the cylinder tiirough said passage and for con- 
trolllng said pressure after its admission iudepeudently of the position of said 
automatic valve deviee. 

"8. In a fluid-pressure brake System, the combination, wlth a brake-cylinder 
and a valve deviee autoniatieally operative to apply brakes, of a valve-seat, a 
free and unobstructed passage leading from said valve-seat to said cylinder, 
!Uid a valve capable of oijeratlon by the engineer and independent of the brake- 
valve proper for controlling the flow of pressure through said passage and at 
the same tlme controlling ail exlts from said cylinder, whereby any deslred 
pressure may at any time be admltted to said cylinder and malntained or In- 
creased or decreased at wlU." 

Claims 1 to 6, inclusive, seem to be the broadest claims. Claims 7 
and 8, qtioted, are of the narrower class. In his spécifications, the 
patentée says : 

"From what I hâve said above It is apparent that my apparatus herein il- 
lustra ted and described is capable of opération as an eugiue-brake System In 
connection wlth the regular automatlc-brake System upon the cars in elther 
of the followlng mauners: 

"First. It may be operated merely as part of the regular automatic-brake 
System, setting the brakes on the engine at the same time they are set upon 
the cars and' releasing on the engine and cars at the same time before recharg- 
ing the réservoirs. 

"Second. ïhe englne-brakes may be operated to apply at the same time that 
brakes are applled on the cars, then held in application while the auxiliary 
réservoir on the engine Is recharged, while brakes on the cars are released and 
réservoirs recharged. 

"Third. The brakes on the engine may be applied and the pressure varied 
up or down at wlU without applylng brakes on any of the cars. This may 
often happen to be very advantageous lu switchlng, or when It is deslred to 
steady the train wtlhout waste of tlme or of air involved in applying and re- 
leasing throughout the train by movement of the handle, 62. 

"Fourth. The brakes may be set on engine and cars, and then the pressure 
in the engine-cylinders elther held constant or Increased or reduced at will 
while holding the brakes applled on the cars. 

"Fifth. The brakes may be applled on engine and cars alternatel.y, holding 
them on the engine while releasing and recharging on the cars, and then, after 
reapplying on the cars, elther reducing the pressure on the englne-brakes to 
the minimum or releasing on the engine entlrely. This will doubtless be of 
great advantage for controlling the train, particularly on a grade where the 
brakes may be applled throughout the train, then released on the engine until 
the time cornes for recharging réservoirs, when the brakes may be set upon the 
engine wlth the maximum force permltted, while the brakes are released and 
the réservoirs recharged upon the cars, when, after reapplying on the cars, the 
englne-brakes may be again released until the time arrives for the next re- 
charging on the cars. This alternate opération of the engine-brakes and the 
car-brakes, particularly on a grade, wlU allow the train to be held under con- 
tinuons brake-control without risk of overheating the wheels elther on the en- 
gine or on the cars. 

"I count it one of the principal features of my apparatus, In connection wlth 
the standard apparatus on the cars, that I produce an alternate brake System 
capable of operating elther conjolntly or alternately between engine and cars, 
holding engine-brakes on while releasing and recharging on cars, and then 
while holding brakes applied on the cars releasing on the engine." 

The défendant says that defendant's apparatus does not infringe; 
that claims 3, 5, and 6, and 7 to 14, inclusive, do not apply, even in 
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ternis, to defendant's apparatus ; second, that tlie patent în suit is void, 
for the reason that daims 1 to G, inclusive, are anticipated by prior 
knowledge and use and prior patents and publication ; third, that, un- 
der the state of the art, the claims must be strictly limited to the spécifie 
apparatus thcrein shown and described^ viz., one essentially character- 
ized by the présence of a "free and unobstructed passage" from the 
straight air brake valve and the triple valve, respectively, to the brake 
cylinder, and by the absence of any obstruction, in the form of an 
intermediate mechanism betvveen said members ; f ourth, that the re- 
semblance between defendant's E T equipment, notably as to the engi- 
neer's automatic brake valve, is due to the fact that Corrington bas 
copied and appropriated prior devices originated by the défendant and 
covered by its patents; fifth, that the complainant, Corrington, filed 
an application May 16, 1903, and abandoned it, and the complainants 
cannot avail themselves of such prior filing date, but must be limited 
to the filing date of September 38, 1903, on which application the pat- 
ent in suit was granted, and that so limited anticipation is established. 

Complainants' Claims. i 

In a fluid-pressure brake system, we hâve (claim 1) in combination 
with (1) train-pipe normally charged vvith pressure, (2) of "apparatus" 
on an engine and "apparatus" on a car capable of opération by a ré- 
duction of train-pipe pressure to apply brakes, and (3) "means" under 
control of the engineer for alternately holding brakes applied on the 
engine while releasing brakes on the car, and vice versa. Any appara- 
tus on an engine and any apparatus on a car capable of being operated 
to apply brakes by reducing the train-pipe pressure is broadly claimed, 
if in combination with any means under the control of the engineer 
which will hold the brakes on the engine while releasing the brakes on 
the car, which means are also broadly claimed. 

Claim 2 bas a train-pipe "mechanism" on the engine and also on a 
car, but they must be automatically operative to apply brakes on re- 
ducing the pressure in the train-pipe. "Mechanism" is substituted for 
"apparatus" and "means." The brakes are released and held alter- 
nately on engine and car at one time, and at another time this mechan- 
ism or means may apply and release brakes on the engine and car at 
the same time. The automatic feature and this last-mentioned action 
seem to distinguish claim 3 from claim 1. 

Claim 3, in place of "mechanism" on a car, spécifies a brake cylinder, 
an auxiliary réservoir, and a triple valve on a car, and, in place of 
"mechanism" on an engine, spécifies a brake cylinder, an auxiliary 
réservoir, and a valve device automatically operative to apply brakes, 
on an engine. The "means" or "mechanism" operative by the engineer 
consist of "a valve mechanism." which not only controls the "said ap- 
paratus" on both car and engine, but also apply and release brakes as 
specified. This is descend ing more to détail by specifying in what the 
"means," the mechanism, and the apparatus consist. 

In claims 7 and 8 we hâve in a fluid-pressure brake System the com- 
bination of an automatic valve device operative by a réduction of pres- 
sure in the brake-pipe to admit pressure to a brake-cylinder, an unob- 
structed passage leading to said cylinder, which is independent of the 
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automatic valve device. The means operative by the engineer must 
admit pressure to the brake-cylinder through this "unobstructed pas- 
sage," and also control the pressure after its admission independently 
of the position of the automatic valve device. Much stress is placed on 
the use of the words "unobstructed passage." They are found in the 
spécifications, as vfeW as in some of the claims. In the spécifications 
we find: 

"At ail tlmes and under ail circuui stances the engineer has complète control 
of the pressure lu the engine-brake eylluders by reason of the free and open 
passage, 79, with which nothing in the wliole valve structure is perinitted to 
interfère, being placed under control of the valve, 71, permitting either the 
admission or exhaust of pressure to or from the cylinders, or its rétention at 
any desired amounf according as the valve, 71, is moved to 'application,' re- 
lease, or 'lap.' " 

I take it that if we hâve a fluid-pressure brake system, consisting of 
pump, etc., for compressing air, a train-pipe for conducting this air 
the length of the train, any sort of apparatus or mechanism on the 
engine, and any sort of apparatus or mechanism on the car or cars 
which are capable of opération by a réduction of the train-pipe pres- 
sure in the train-pipe, first on the engine and then on the car or cars, 
which are capable of opération by a réduction of the train-pipe pres- 
sure (the train-pipe being normally charged with pressure) to apply 
the brakes to the wheels of the engine and cars, and also any sort of 
means or mechanism or apparatus which is under the control of the 
engineer for holding the brakes, applied by the réduction of the pres- 
sure in the train-pipe, first on the engine and then on the car or cars, 
or first on the car or cars and then on the engine, or on both at the 
same time, in combination, it is claimed. In short, it seems to me that 
the patent claims a combination device (applied to engine and cars and 
controlled by the engineer), which will do this thing or thèse things, 
and that he broadly claims ail means and ail mechanism which in such 
a combination, so applied, will so operate in a fluid-pressure brake 
System, provided they are under the control of the engineer. The 
broad language of the claims is not, however, to control the détermi- 
nation of their validity and true scope, as we shall see. AU this is to 
be settled by a référence to the spécifications, whereby they are to be 
limited. I do not understand that the operativeness and utility of the 
device (as a whole) are questioned. Indeed, they cannot be. Compres- 
sers, train-pipes, valves for controlling the pressure of compressed air 
or releasing it altogether, under the control of the engineer, and 
brake-cylinders, were ail old. The engineer could set the brakes on 
the entire train, including engine, by manipulating a valve or valves, 
and also release them. There was a time when (by the devices or com- 
bination of devices known) the engineer could not by the same appara- 
tus set and release brakes on the entire train, including engine, and 
then release on the engine, leaving the rest of the train with set brakes, 
or release on the train, leaving the engine with set brakes, etc. One 
question is : Was the complainant Corrington the first to devise — in- 
vent or devise — a combination for doing this thing. He was not the 
first to conceive the idea of doing this, for such a mode of braking an 
entire train had been desired for many years. 
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The complainant Corrington insists that he inade the broad inven- 
tion of the patent in suit in two forms : (1) The apparatus whose re- 
sults may be effected by tlie opération of an automatic brake valve and 
a straight air or "independent brake valve" and their handles; and 
(2) the apparatus whose results may be effected by the opération of 
an automatic brake valve only, and its handle. The first of thèse he 
mentions as the two-handle apparatus, and says he explained it to Mr. 
Burg-ess February 19, 1901, and that it has, by adapting and perfect- 
ing the same, become the apparatus particularly illustrated in the patent 
in suit and in the complainants' exhibit structure or "consolidated 
valve." The second he mentions as the one-handle apparatus, and says 
he explained this to Mr. Burgess on March 1, 1901, and that by adapt- 
ing and perfecting same it became the apparatus of one-handle struc- 
ture, exhibit drawing of June 5, 1903 (see C. R. p. 1349), and also the 
apparatus of bis subordinate application now in interférence in the 
Pat.nt Office with defendant's first or principal application for a pat- 
ent on its E T apparatus. Corrington says he determined to cover his 
complète invention by two patents— the first "to be based primarily 
upon the two-handle apparatus, but having claims of sufficient scope 
to cover broadly both mechanisms" ; the second patent to be based upon 
the one-handle apparatus only. This seems to say that the claims of 
the patent in suit cover two inventions, only one of which is described 
in the patent in suit. 

We can hardly sustain the défense of anticipation on the theory that 
the prior art shows devices which, if they had been combined, with sim- 
ple changes and additions necessary to effect the combination, would 
hâve produced the mechanism and opération and results of the patent 
in suit, substantially. There might be an absence of patentable inven- 
tion in such a case, but there would not be anticipation necessarily. 
I hâve examined the prior art, as shown by patents and publications, 
to ascertain if it discloses the mechanism, in combination, and ideas of 
the patent in suit, and am of the opinion it does not. I am of the opin- 
ion, and find, that Corrington, with a definite idea and purpose which 
he sought to accomplish, utilized much that was in the prior art, but 
that he was compelled to and did départ therefrom materially when he 
came to make the necessary changes in structures, simple though they 
now may seem, required to accomplish his purpose. He sought new 
and uséful results, and he obtained them by new combinations and 
changes amounting to patentable invention; and I do not think his 
broad claims can be or are materially narrowed by the use of the words 
"unobstructed passage" in some of the later claims of the patent. Nei- 
ther do I think that défendant can avoid the charge of infringement 
on the ground it has obstructed passage 79 by an intermediate mechan- 
ism, unless by so doing it has made a new device, working on a dif- 
férent principle, and performing new functions, and bringing about 
différent, or at least better, resultsi If that passage 79 has been ob- 
structed in any sensé by any part of defendant's alleged infringing de- 
vice, but the obstruction is of suçh a character that it does not interfère 
substantially with the flow or passage of pressure when desired, or re- 
c|uire(l, so that the obstruction is of no conséquence, is not detrimental, 
or, ou the other hand, is a positive improvement, noninfringement is 
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not sustained. The improvement may be patentable as an improve- 
ment, and still infringement not be avoided. See cases hereafter 
cited. 

The questions are : Did the patentée, Corrington, hâve a broad inven- 
tion? Has défendant appropriated and used that invention, with minor 
changes or additions, or even substantial additions, in some part of the 
combination, which do not affect the principle of opération, function 
of the parts, and results attained? In complainant's apparatus the 
pressure admitted into passage 79 flows directly to and into the brake 
cyHnder, while in defendant's E T apparatus the pressure, after being 
admitted to passage 79, or its équivalent passage, flows into an inter- 
mediate cylinder and opérâtes a piston to open a valve which admits the 
same degree of pressure into the brake cylinder. It is pressure from 
the main réservoir in both cases which is admitted into the brake cylin- 
der, and the amount desired in the brake cylinder is always determined, 
in both cases, by the amount admitted to or released from passage 79, 
or its équivalent. This is clearly an équivalent, and an infringing ap- 
paratus, if the complainant has valid, broad claims. Those claims are 
to be construed in the light of the prior art and the spécifications of 
the patent in suit. They may be confined to the spécifie devices shown, 
or they may not be ; but the prior art is always a limitation on broad 
claims. The complainant's patent, and ail the claims thereof, are pre- 
sumed to be valid ; and the burden is on the défendant to show antici- 
pation by clear, convincing, and satisfactory évidence. The défendant 
claims that it, or those under whose license and authority it is acting, 
had made this invention or combination, or at least the alleged in- 
fringing device or apparatus, and put it in actual public use and opéra- 
tion, more than two years before the complainant, Corrington, made his 
invention and applied for a patent therefor. If Corrington made his 
invention and then abandoned it to the public before filing an applica- 
tion for a patent, or actually made his invention more than two years 
before he filed his application, and it went into actual public use more 
than two years prior to the filing of the application, he lost his right. 
If Corrington actually made the invention at a certain time, and while 
he was experimenting and perfecting it, acting with due diligence, some 
other person made the invention and put it into use, priority of inven- 
tion would not dépend on the time of filing applications, unless Cor- 
rington delayed beyond the statutory time. 

It appears that Corrington filed his first application for this invention 
on the 16th day of May, 1903, and subsequently filed a new application, 
and then and thereafter canceled or withdrew his first application. Oc- 
tober 31, 1903, he informed the Patent Office that he abandoned his 
first application, "said abandonment to take efïect upon the allowance 
of the later application. No. 174,946" (sériai number). This does not 
preclude him from showing the actual date of his invention, where an- 
ticipation is alleged and claimed. If he made his inventions February 
19, 1901, and March 1, 1901, respectively, and filed his first applica- 
tion May 16, 1903, and his second or last application Septenjber 38, 
1903, for the same invention, and thereafter withdrew his first applica- 
tion, his first filing was not within two years of his invention, and, o,î 
course, his second filing was not. The défendant says thé alleged an- 
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ticipating apparatus, Exhibit 12, was put into actual and public use in 
the United States April 17, 1902, and between June 1, and September 
1, 1901, as to Exhibit 11, or the D. M. & N. Ry. combined automatic 
and straight air equipment. The use of apparatus, Exhibit 12, is 
claimed to hâve been 14 months after the complainant's alleged inven- 
tion, and that of apparatus, Exhibit 11, 3 to 4 months thereafter. The 
last application of Corrington was filed September 28, 1903, or 1 year 
and about 5 months subséquent to April 17, 1902, and 2 years and 28 
days subséquent to September 1, 1901. As the first application was 
filed May 16, 1903, this was 1 year and about 1 month subséquent to 
April 17, 1902, and 1 year, 11 months, and 15 days subséquent to June 
1, 1901, the commencement of the summer of 1901. 

A contention has arisen as to the right of the complainant, Corring- 
ton, to date his application back to that of his first application ; that is, 
is May 16, 1903, to be regarded as his date of fîling in case prior pub- 
lic use of the alleged anticipating device is found to hâve commenced 
"in the summer" of 1901 — that is, somewhere between June 1, 1901, 
and September 1, 1901. I think the Corrington application, for the 
purposes mentioned, is deemed to hâve been filed on the 16th day of 
May, 1903; the second filing being a continuation of the first. His 
letter and statement was acquiesced in by the Patent Office, by silence 
at least, and the application was granted, and the patent issued. L. E. 
Waterman Co. v. Forsyth et al. (C. C.) 121 Fed. 103, affirmed 127 Fed. 
1020, 61 C. C. A. 653; Tooth Crown Co. v. Richmond (C. C.) 30 Fed. 
776 ; Colgate v. W. U, Tel. Co., 4 Ban. & A. 36, Fed. Cas. No. 2,995 ; 
Graham v. Geneva Mfg. Co. (C. C.) 11 Fed. 138; Godfrey v. Eames, 
1 Wall. 317, 17 Iv. Ed. 684; Victor Talking Mach. Co. v. Am. G. Co., 
145 Fed. 350, 76 C. C. A. 180. I see no reason why this should not be 
the policy of the law. If this be so, no rights were lost by reason of 
the alleged prior public use more than two years prior to the last ap- 
plication for the patent in suit. 

Défendant insists that the broad claims, 1 to 5, do not, of them- 
selves, define any novel means for accomplishing the results set forth 
in the patent, and that they are bad as being for functions or results, 
citing In re Gardner, 140 O. G. 258, 259. The défendant quotes from 
that décision : 

"One cannot describe a machine whlch wlll perform a certain functlon, and 
then claim the functlon Itself, and ail other machines that may be invented 
by others to perform the same functlon." 

This is undoubtedly true. But claims are always read in connection 
with the spécifications and refer thereto. Hère "mechanism" and "ap- 
paratus" are named in the claims and pointed out in the spécifications ; 
and in claims 3 to 5, inclusive, we hâve "brake cylinder," an "auxiliary 
réservoir," and a "triple valve" on a car in combination with a "brake 
cylinder," an "auxiliary réservoir," and a "valve device automatically 
operative to apply brakes," on an engine, and a "valve mechanism ca- 
pable of opération by the engineer for controlling said apparatus on 
car and engine, and for applying and releasing brakes, at one time 
alternately and at another time conjointly between engine and car." 
As to each claim we must understand that we hâve an engine and a 
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car and a fluid-pressure brake system. In claim 3 we hâve, specifically 
named, a brake-cylinder, and in combination therewith an auxiliary 
réservoir and a triple valve, on a car, and in the same combination an 
auxiliary réservoir and a valve device automatically operative to ap- 
ply brakes, on an engine, and, in the same combination, a valve mech- 
anism capable of opération by the engineer for controUing said appa- 
ratus on car and engine, and for applying and releasing brakes, at one 
time alternately and at another time conjointly between engine and car. 
This tells what the valve mechanism is for and how it must operate, 
and we necessarily turn to the spécifications for a particular descrip- 
tion of the valve mechanism and other things mentioned which require 
description. The spécifications say: 

"Referrlng to the drawings, Mgure 1 is a vertical section through a yalve 
mecliauism embodying my Improvements," etc. 

The patentée then goes on and gives a full and quite detailed and 
comprehensive description of his valve mechanism embodying his in- 
vention. Net only are the construction and arrangement of parts 
shown and described, but the mode of opération and results. I can- 
not see that this is a claim for a function. I do not think that a pat- 
entée périls his claim by telling therein what certain mechanism is for, 
and what it will and must do, provided he fully describes that mech- 
anism in the spécifications. In short, he claims certain mechanism de- 
vised to perform certain functions and obtain a certain resuit by cer- 
tain opérations, and this mechanism is described in the spécifications. 
No one contends that an idea may be patented, or that functions may 
be patented. Means to carry out an idea, and which in opération; per- 
form certain functions, may be patented. In Westinghouse v. Boyden 
Power Brake Co., 170 U. S. 537, 18 Sup. Ct. 707, 42 L. Ed. 1136, claim 
2 of the patent then being considered is quoted at page 533 of 170 
U. S., at page 715 of 18 Sup. Ct. (42 L. Ed. 1136), and claims 1 and 4 
at page 561_of 170 U. S., at page 718 of 18 Sup. Ct. (42 h. Ed. 1136) ; 
and, while it was contended that they were claims for a functioii or 
functions, the court held they were not. 

The respective claims of this patent are not followed by the words 
"substantially as set forth," or "substantially as described"; but they 
are to be read with the spécifications nevertheless. Seymour v. Os- 
borne, 11 Wall. 516, 547, 20 L. Ed. 33. It was there said : 

"Wtiere ttie claim immediately follows the description of the invention, It 
may be construed in connection with the explanation contained in the spécifi- 
cations, and when it contalns words referring back to the spécifications It can- 
uot be properly construed in any other way." 

This case is cited and approved in Westinghouse v. Boyden, etc>, 
Co., supra. But, while resort may be had to the spécifications, this 
may not be done to enlarge or expand the claim, only to limit it. Mc- 
Clain V. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76, 35 L. Ed. 800 ; 
Keystone Bridge Co. v. Phœnix Iron Co., 95 U. S. 274, 24 L. Ed. 344. 

Claims 1 and 2, however, présent more difficulty. The claims are 
broadly for "means" and "mechanism" to do certain things, perform 
certain functions, and obtain certain results. In claim 1 the claim is for 
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"apparatus" on an engine and "apparatus" on a car capable of opéra- 
tion by a réduction of pressure "to apply brakes" and "means" for, 
etc. That such expressions are too indefinite, see Ex parte Holt, 29 
O. G. 171, Ex parte Wilkin, 29 O. G. 950, and Ex parte Demming, 26 
O. G. 1207, unless used to dénote appliances which are no part of the 
invention. Ex parte Stoughton, 43 O. G. 1345 ; Ex parte Stanbridge, 
43 O. G. 1345. But later cases seem to settle the'law differently. 
Thèse claims are not for functions, or principles, or modes of opération, 
but for "apparatus" and "mechanism" and "means" fully described 
in the spécifications which immediately précède the claims. I think 
words in the claim referring to the spécifications are entirely unneces- 
sary. It is understood that the one refers to the other. Words of réf- 
érence to the spécifications, "if not expressed in the claim, must be 
implied, else the patent in many cases would be invalid as covering a 
mère function, principle, or resuit, which is obviously forbidden by 
the patent law, as it would close the door to ail subséquent improve- 
ments." Mitchell v. Tilghman, 19 Wall. 287, 391, 22 L. Ed. 125. cited 
and approved in Hobbs v. Beach, 180 U.: S. 400, 21 Sup. Ct. 409, 45 
E. Éd. 586. Within the authorities, I think claims 1 and 2 sufficient 
and valid, read in connection with the spécifications, as they must be, 
and that they are not for functions or results. Brush Electric Co. v. 
Electric Imp. Co. (C. C.) 52 Fed. 965, 974-976 ; Téléphone Cases, 126 
U. S. 1, 8 Sup. Ct. 778, 31 L. Ed. 863 ; Hobbs v. Beach, 180 U. S. 
383, 400, 21 Sup. Ct. 409, 45 L. Ed. 586; Tilghman v. Proctor, 102 
U. S. 707, 709, 26 E. Ed. 279. 

It becomes a question, therefore, as to the breadth of the claims of 
the patent in suit. Are they to be construed strictly in accord with the 
spécifications, and confined to the particular devices therein named and 
described, or are the complainants entitled to the benefit of the law of 
équivalents? I think it clear that the complainants are so entitled. I 
find no words that confine the patentée to the spécifie devices or mech- 
anism described, and excluding équivalents. Thèse claims are broad 
and valid as such, and are narrowed to the "apparatus," the "mech- 
anism," and the "means" described in the spécifications and their équiv- 
alents. Hence, in so far as the défendant bas departed f rom the appa- 
ratus, etc., described, by the substitution of équivalents, it is an in- 
fringer. In so far as it has changed mère form and arrangement of 
parts, it has not thereby avoidèd infringement. If the défendant has 
adopted and used the principle and idea of the patent in suit, and also 
the gênerai construction or means and mechanism, so that by substan- 
tially the same means operating in substantially the same way, ail in 
the same combination, it obtains the same resuit, it is an infringer, 
even if something be added to its construction, its mechanism, and ap- 
paratus which is an improvement. It may baye a patent for its im- 
provement ; but it cannot use the Corrington invention without licehse 
so to do. Morley Sewing Machine Co. v. Lancaster, 129 U. S. 263, 273, 
9 Sup. Ct. 299, 32 L. Ed. 715; Burr v. Duryee, 1 Wall. 531, 572, 17 
L. Ed. 650; Hobbs v. Beach, 180 U. S. 383, 400, 401, 21 Sup. Ct. 409, 
45 E. Ed. 586. 

In Hobbs v. Beach, silpra, 180 U. S. 400, 401, 21 Sup. Ct. 416, 45 
L. Ed. 586, the court said: 
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"Without determining what particular meaning, If any, should be giveu to 
thèse words, we are of opinion that they are net to be eonstrued as limiting 
the patentée to the exact mechaulsm deseribed, but that he is still entitled to 
the benefit of the doctrine of équivalents, and that It Is still true, as observed 
in Morley Sewing Machine Co. v. Laneaster, 129 U. S. 263, 273, 9 Sup. Ct. 299, 
302, 32 L. Ed. 715, 'wli.ere an invention is one of a primary character, and the 
mechanical functions performed by the machines are, as a whole, entirely new, 
ail subséquent machines which employ substantlally the same means to ac- 
complish the same results are infringemeuts,' although the subséquent machine 
may contain improvements in the separate mechanisms which go to make up 
the machine. The Horton machine not only accompllshes the same resuit as 
the Beach device, but aecomplishes it by the employment of the same combina- 
tion of the same éléments. The mère fact that the continuous strip is intro- 
duced between the dies f rom a différent direction is immaterlal. The fact that 
the Horton device contains no mechanism for turnlng the strip into the Inside 
of the corner merely indicates that it does not perform ail the functions of the 
Beach patent. But it is no less an infringement if it performs its primary 
function in practically the same vyay. We are not concemed with the sub- 
ordinate différences in the mechanism, least of ail with the différent names 
given by Horton to parts of his machine similar to the correspondlng parts 
in the Beach patent. As the two machines are alike in their functions, com- 
bination, and éléments, it is unneces.sary to go further and inquire whether 
they are alike or unlike in their détails." 

In Westinghouse v. Bovden Power Brake Co., 170 U. S., at pages 
568, 569, 18 Sup. Ct., at pages 722, 723, 42 L. Ed. 1136, thèse principles 
are very plainly declared, viz. : 

" 'An infringement,' says Mr. Justice Grier In Burr v. Duryee, 1 Wall. 531, 
572, 17 L. Ed. 6.50, 'involves substantial identity, whether that identity be de- 
seribed by the terms "same prlnciple," same "modus operandi," or any other. 

* * * The argument used to show infringement assumes that every combina- 
tion of déviées in a machine which is used to produce the same efCect is neces- 
sarily an équivalent for any other combinatlon used for the same purpose. 
This is a flagrant abuse of the term "équivalent." ' We bave no désire to 
qualify the repeated expressions of this court to the efCeet that, where the in- 
vention is functional and the def endant's device difCers from that of the pat- 
entée only in form, or in a rearrangement of the same éléments of a combina- 
tlon, he would be adjudged an infringer, even if, in certain particulars, his 
device be an improvement upon that of the patentée. But, after ail, even if 
the patent for a macliine be a pioneer, the alleged infringer must hâve donc 
something more than reach the same result. lie niust hâve reached it by sub- 
stantlally the same or similar means, or the rule that the function of a ma- 
chine cannot be patented is of no practical value. To say that the patentée of 
a pioneer Invention for a new mechanism is entitled to every mechanical device 
which produces the same resuit is to hold, in other language, that he Is en- 
titled to jîatent his function. Mère variations of form may be disregarded, 
but the substance of the invention must be there. As was said in Burr v. 
Duryee, 1 Wall. 531, 573, 17 L. Ed. 6-50, au Infringement 'Is a copy of the thing 
deseribed in the spécification of the patentée, either without variation, or with 
such variations as are consistent with its being in substance the same thing. 
If tlie Invention of tlie patentée be a machine, it will be inf ringed by a machine 
wbieh Incorporâtes in Its structure and opération the substance of the inven- 
tion ; that is, by au arrangement of mechanism wliich performs the same serv- 
ice or produces the same effect In the same way, or substantlally the same way. 

* * « That two machines produce the same effect vsill not justlfy the as- 
sertion that they are substantlally the same, or that the devices used are, there- 
f ore, mère équivalents for tbose of the other.' " 

In def endant's alleged infringing combination it has added to one 
of the éléments what may be called an interniediate cylinder having pis- 
tons and valves, and, of course, some added détails of construction that 
go with it, and which are said to perform valuable and important func- 
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tions in certain cases and under certain conditions, but which do not 
change the mode of opération and results of the device as a wïiole. 
In no other respect is there substantial change that need be mentioned. 
That defendant's apparatus, taken as a whole, would fully anticipate 
the claims of the patent in suit, the invention claimed, if earlier, can- 
not be questioned. Défendant contends that it was earlier, and that 
anticipation based thereon should be found. This I hâve decided ad- 
versely to defendant's contention. I find no patent which anticipâtes. 
The Patent Office did not find any. 

The record shows that Corrington's application was not loosely and 
hastily considered, and granted as a matter of course, or without due 
considération of the prior art, or to get it out of the way. This is 
not, of course, much of an argument, but is a considération of some 
value. The added pipes, valves, pistons, ports, etc., do not avoid in- 
fringement, unless they change the mode of opération of the combina- 
tion considered as a whole. There may be added results also; but 
thèse do not avoid infringement, provided the resuit sought and ob- 
tained by Corrington is the main resuit sought by the défendant and 
obtained by the apparatus of défendant, containing substantially the 
same mechanism combined and operating in substantially the same 
way. Mère resuit or effect is not, however, the test of infringement, 
and the patentée of a prior invention is not entitled to every mechani- 
cal device which produces the same resuit. He must hâve mechanical 
means to produce that same resuit which opérâtes in the same way, 
or substantially the same way. Burr v. Duryee and Westinghouse v. 
Boyden Power Brake Co., supra. The claims are for combinations, and 
not for any one spécifie device or thing in the combinations, and in such 
case there must be an infringement of the combination. If infringe- 
ment of each claim is alleged and relied on, there must be infringement 
of that combination. Rowell v. Lindsay, 113 U. S. 97, 101, 102, 5 
Sup. et. 50r, 28 L. Ed. 906; The Corn Planter, 23 Wall. 181, 234, 23 
L. Ed. 161. In Rowell v. Lindsay, the court said: 

"The patent being for a eombinatioiii there can be no Infringement, unless 
the combination is infriuged." 

In Prouty v. Ruggles, 16 Pet. 336, 341, 10 h. Ed. 985, the court said : 

" 'This combination, composée! of ail the parts mentioned in the speciiiea- 
tlon, and arranged with référence to each other and to other parts of the 
plough in the manner therein described, is stated to be the improvement, and 
is the thing patented. The use of any two of thèse parts only, or of two com- 
bined with a third, which is substantially différent, in form or In the man- 
ner of Its arrangement and connection with the others, is therefore not the 
thing patented. It is not the same combination if it substantially differs from 
It in any of its parts. The Jogging of the standard into the beam, and its ex- 
tension baelîward from the boit, are both treated by the plaintilïs as essential 
parts of their combination for the purpose of brace and draft. Consequently, 
the use of either alonè, by the défendants, would not be the same Improvement, 
nor Infringe the patent of the plaintiffs.' This was quoted with approval in 
Rowell V. Lindsay, supra, and the court added: 'But this rule is subject to 
the qualification that a combination may be Infrlnged when some of the élé- 
ments are employed and for the others mechanical équivalents are used which 
were linown to be such at the tlme when the patent was granted.' " 

To infringe the combination, the défendant must use the éléments 
thereof in combination, and ail of them, or their équivalents, and the 
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combination must operate in substantially the same way to produce 
substantially the same resuit. In Rovvell v. Lindsay, supra, the court 
said: 

"For, wlicre one patented combination is asserted to be an infringement of 
another, a device in one, to be tlie équivalent of a device in tlie otlier, must 
I)erform the same functions." 

But this does net mean that where one part, or one élément, of a 
combination, not only performs the same function or functions of the 
corresponding élément in the patent, but some added function, which 
does not change the mode of opération of the entire combination, equiv- 
alency is not made out. The fact that a substituted élément performs 
the same and also an additional function does not necessarily prevent 
its being an équivalent in the combination, or prevent the combination 
containing such substituted élément being the équivalent of the com- 
bination of the patent in suit and alleged to be infringed by the former 
combination. To hold otherwise would enable persons to successfully 
infringe almost any combination patent by substituting an élément 
in the combination of the patent which, without changing the combina- 
tion, or its mode of opération, or the results obtained, in essentials, 
still performs some added function, which may be immaterial, or which 
may be an improvement. As said, when such change is made, if the 
added function is immaterial, infringement is not avoided, and if it 
be an improvement, and does not change the mode of opération, or 
principle of opération, while the improvement may be patentable, still 
infringement is not avoided. 

I regard the changes in defendant's alleged infringing devices or 
combinations of this character. After a careful study of the évidence 
and structures and modes of opération, I reach the same conclusion 
from every standpoint. The défendant could not, of course, avoid the 
charge of infringement by merely obstructing the passage referred to, 
so long as he did not really impede the passage of pressure there- 
through from the main réservoir to the brake cylinder. This defend- 
ant's devices do not do, when such pressure is allowed to flow. Add- 
ing a device at the point mentioned, which may be made to stop the 
flow of pressure, and which can be used to control or regulate, does not 
avoid the charge of infringement. It has been a lengthy and tedious 
task to wade through the mass of so-called expert testimony, cover- 
ing more than 1,000 printed pages, much of which is mère argument 
and spécial pleading, and not at ail explanatory, or a statement of 
opinions and the reasons therefor, and the able and voluminous briefs 
covering something like 300 printed pages. However, this court has 
donc the best it could, and has arrived at the conclusion that the claims 
of the Corrington patent. No. 763,382, are valid and infringed by the 
défendant. 

The burden of proving infringement is on the complainant ; but, as 
stated, the burden of showing the invalidity of the claims, or of show- 
ing anticipation, prior use, etc., is on the défendant. In interpreting 
the claims the court should always incline to that construction which 
will uphold them. See, generally, Winans v. Denmead, 15 How. 330, 
341, 14 L,, Ed. 717. One of defendant's witnésses, more than once, in 
173 F.— 6 
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substance, admits that defendant's devices infringe, if the broad daims 
are valid. 

Much has been said in regard to cylinders, brake-cylin'ders, pressure 
chambers, and the like. It is noted that certain spécifie devices used in 
the varions combinations, complainants' and defendant's, which an- 
swer the same ^purpose and perform the same functions in the com- 
binations, are given différent names. This is immaterial, as we are to 
loolc to what the thing does, not what it is named or called in the com- 
bination. Thus, whether a cylinder or chamber used to contain and store 
the pressure, and from which it is distributed or released for actual use 
in applying or releasing brakes, is called an auxiliary réservoir, a storage 
chamber, a distributing réservoir, or a pressure chamber, is immaterial, 
if used for one and the same purpose in ail the combinations. So a 
patentée may use an inapt expression in his spécifications; but if he 
tells truly the function, etc., of the thing mentioned, and describes it 
so that there is no uncertainty or ambiguity, his patent is to be treated 
the same as though his use of words had been the most sélect and 
apt possible. 

I am constrained to hold that the claims of the patent in suit are 
valid and infringed, and there v^'ill be a decree accordingly, and for an 
injunction and an accounting, with costs. 



WESTINGHOUSE ELECTRIC MFG. CO. v. CONDIT ELECTRICAL 

MFG. CO. 

(Circuit Court, S. D. New York. .luly 13, 1009.) 

Patents (S 326*)— Suit for Infkinoement— Yioi,.\tion of Injunctioiv. 

A défendant hchl m conteuipt for violation of an injunction agalust In- 
fringement of a patent. 

[Ed. Note.— For otlier cases, soe Patents, Cent. Dig. §§ G13-G19; Dec. 
IMg. § 326.*] 

In Equity. Suit by the Westinghouse Electric Manufacturing Com- 
pany against the Condit Electrical Manufacturing Company for in- 
fringement of patent. On motion to punish for contempt in violating 
injunction. Motion sustained. 

Kerr, Page & Cooper, for complainant. 
C. V. Edwards, for défendant. 

LACOMBE, Circuit Judge. I find nothing in the opinion of either 
Court of Appeals which will warrant the conclusion that by securing 
an edge contact only of the carbons défendant can differentiate its 
device from those which hâve already been held to be infringements. 
The injunction has been violated, but the circumstances show that no 
intention to disobey the court was présent; défendant honestly believ- 
ing it could in that way most expeditiously test a new point in which 
it felt confidence. The fine will, therefore, be substantially nominal, 
$100— half to the United vStates. 

Order accordingly. 

•Por other taises see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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^OLIAN CO. V. SIMPSON-CEAWFORD CO. 

(Circuit Court, S. D. New Yoriî. July 16, 1909.) 

Patents (§ 328*)— Infmngement— Piano Playeb. 

The Wriglit patent. No. 596,730, for a piiuio player, coastrued, and held 
net infringed. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 32«.*] 

In Equity. Suit by the ^olian Company against the-Simpson-Craw- 
ford Company for infringement of patent. On final hesirîng. Bill 
dismissed. 

J. Edgar Bull, for complainant. 

James Whittemore and Edward Rector, for dépendant. 

PLATT, District Judge. This is a patent suit tog- infringement of 
claims 5 and 6 of Wright patent. No. 596,780. Tney are as follows, 
viz. : 

Claim 5: "In a musical instrument, the combinatlon of pneumatlcally-ac- 
tuated operatlng devices, a main shut-off valve, a sja-ing-pressed, auKiliary 
bellows or pneumatic, a pressure-regulating valve controlled thereby, and an 
independent controliing valve, substantially as descrlbed." 

Claim 6: "In a musical instrument, the combination of pneumatically-ae- 
tuated operating devices, a main shut-off valve, 37, for cutting olï the wind- 
pressure when the instrument is not in use or the paper is being re-rolled, and 
controliing valves, 42 and 43, one of said controliing valves being conneeted to 
and aetuated by a spring-pressed, auxiliary bellows, 46, and the other of said 
controliing valves being capable of an independent action to provide a direct 
connection between the pneumatic devices and main bellows when desired, sub- 
stantially as described." 

The défense is noninfringement. 

We will first look for a moment at the patent in suit. We are at 
once struck with the fact that the patentée makes a gênerai résumé of 
the prior art before specifying how he thinks he has improved it. He 
says that his improvement applies to automatic musical instruments of 
the class controlled by rolls of perforated paper, and that he seeks to 
provide compact, simple, and efficient pneumatic-actuating devices for 
pianos or similar instruments. (Italics hère and elsewhere are my 
own.) His very words show that he was delving in an art with which 
he was familiar, and that he aimed at making old things better, and had 
no notion that he was presenting a startling or epoch-making inven- 
tion. Long afterwards the exigencies of the situation stimulated the 
expert to invest the patentée with an expanse of thought which is hid- 
den f rom such intelligence as the writer can bring to bear upon the 
matter. 

It is obvions that the complainant's only hope of success dépends 
upon its ability to persuade the courts into a very broad construction 
of the patent. It is earnestly contended that Wright was the first 
person to présent means by which the performer on an automatic piano 
could at his pleasure and instantly, accent the music which the piano 
was interpreting. The patented device is insistently and repeatedly 
called the "Wright regulator," and one of its éléments is called "an 

•For othér cases see same toplc & § number m Dec. & Km. Dlgs. 190Tto date, £ Rep'r Indexe» 
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automatic pressure regulator." That élément is to be found in the 
cuckoo bellows, which it is admitted had been used for the same pur- 
pose in organs, but that hère for the first time it was applied to the 
keys of an automatic piano. 

In the Parker patent, 560,303, a similar device is used in a piano 
to regulate the wind pressure in the wind cliest in the passage which 
leads to the motor devices for winding the music sheet. It is doubtf ul 
if it would show invention to transfer the Parker device to the passage 
which leads to the piano keys. It befogs thought to constantly harp 
upon such expressions as "striker pneumatics," "primary pneumatics," 
"secondary pneumatics," and "pneumatically-operated actuating de- 
vices." To my mind, it is unimportant, when one is regulating wind 
pressure, whether he cares for it in the passage which leads to piano 
keys, or to pipes, or to reeds, or to a rewinding motor. In each case 
the same wind pressure is regulated, and a hand-controlled valve is 
brought into the combination, which will let in, on the instant, an 
abundance of extra pressure, and in like manner can instantly prevent 
the introduction of such extra pressure. And so, for my part, I can 
thinkno good of the patent, if we are to look at it in a gênerai way 
as a pressure-regulating device and nothing more. 

It would also seem that lugging in the "shut-oiï valve, 37," is add- 
ing an élément which bas no mechanical connection or corrélation with 
the regulating device of which so much is made. There is no connec- 
tion between them, no common purpose to be subserved, no coaction, 
no community of interest. Each works eut its own sweet will, and to 
attempt to unité them is aggregation, not combination, if we are to give 
the patent the construction which the complainant desires. 

Hurrying along past thèse and other serions objections to acquies- 
cing in complainant's views, we corne to the "auxiliary réservoir" prop- 
osition, an answer to which seems, beyond peradventure, to be décisive 
of the issues herein. Let us settle what the élément is which in claim 
5 is called "a spring-pressed auxiliary bellows or pneumatic" and in 
claim 6 "a spring-pressed auxiliary bellows, 46," which is connected to 
and actuates a controlling valve (No. 43 of claim 6, and shown in Fig, 
7, and called in claim 5 "the pressure-regulating valve"). We find the 
device in Fig. 4, viz., the cuckoo bellows, No. 46. The patentée tells 
about it in that part of his spécifications beginning at line 117 on page 
2 and ending at line 18 on page 3, viz. : 

"The arrangement of controlling valves which I preferably einploy is most 
ciearly lUustrated In Flgs. 4 and 7. As shown, 35 ludlcates a passage which 
niay be connected to a bellows or any ordinary air-jiumplng device and which 
opens Into a valve chamber, 36. Mounted in the valve chainber, 3C, is a main 
shut-off valve, 37, which inay be actuated from a rock shaft by means of a 
link, 38. When the instrument Is not in use, or when the paper is being re- 
rolled, the main shut-ofi: valve, 37, will be closed, which will prevent the air 
beiug drawn from the main vacuum chamber, 15, and the instrument from 
playing. Opening from the valve chamber, 36, are ports, 40 and 41. The port, 
40, is controlled by a slide valve, 42, which may be actuated by a link, 44. 
When the slide valve, 42, is opened, a direct connection between the main 
va€uum chamber and the bellows may be provided, and this valve will be 
opened only when it is desired to produce unusually loud or brllUant efCects. 
Co-operating with the port, 41, is a regulating sllde valve, 43, which is con- 
nected by a link, 43, to the upper arm of a bellows or pneumatic, 46. The 
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bellows, 4G, Is normally distenrted or drawn upward by ineans of a coiled 
spring, 47. By means of this construction it will be seen that the spriny- 
iirvsmd helloios, Jfi, will act as a regulatlng devlce to coutrol tlie suction or 
pressure exerted by the main bellows, and tvill also form a réservoir or rein- 
forcing device for producing chords or notes requiring an unusual volume of 
icind." 

Saying that the bellows are auxiliary shows (and the patentée admits 
this in the last underscored words) that the bellows themselves are 
intended to do something more than to act as a regulating device. The 
scale to which the bellows are drawn shows them much too large for 
that single purpose. Earlier in the spécifications he had said that be- 
fore his application the connection between the keys and the pumpihg 
bellows had been direct. He had found that such an arrangement did 
not work, because it was impossible to maintain an exactly constant 
air pressure by the bellows, which would naturally vary as the power 
applied to the bellows varied. Différent chords or notes required dif- 
férent amounts of wind, and a direct connection did not provide for 
any reserved capacity of wind. Let me quote from page 3, Une 8 et 
seq. : 

"To overcome thèse oJijections I hâve combined pneumatic playing devices 
constructed according to my invention with a controlling valve, which is con- 
neeted to and actuated from a supplemcntal spring-pressed bellows or pneu- 
matic. By means of this construction a uniform air pressure will be maintain- 
ed, and the spring-pressed bellows or pneumatic will form a supplemental 
réservoir, which will act automatlcally to supply the wind pressure required 
to produce heavy chords or notes." 

Now, after Wright had shown in his drawings a bellows capable of 
acting as a supplemental réservoir, and had talked about it as such in 
his spécifications, and had taken pains to emphasize it as "auxiliary" 
in his claims, it would strike the gênerai observer that he meant what 
he said, and expected the bellows itself to act as a reinforcing device, 
and that his words aptly described his thought. 

The complainant insists that he neither said nor meant any such 
thing. It would seem, though, that its expert thought so when the 
prima facie case was being made out. Défendant then showed that the 
little cuckoo bellows of the alleged infringement was incapable of hold- 
ing enough air in reserve to amount to anything. Complainant's ex- 
pert was therefore compelled to find in the patent in suit a storage 
réservoir somewhere outside which the cuckoo bellows could "form." 
He thought he found it in the air passage leading from the pumping 
bellows to the point where, by closing valve No. 43, the cuckoo bel- 
lows shut off any further flow of air in that direction. I cannot believe 
that the patentée had even a suspicion of such an idea when he was 
talking about his cuckoo bellows as auxiliary, and as forming a rein- 
forcing device for furnishing an extra amount of wind when needed. 
He certainly capped the climax by neglecting to illustrate in his draw- 
ings a complète présentation of the storage réservoir which the expert 
bas lately discovered. 

We cannot go on f crever. It ail cornes down to this : If the cuckoo 
bellows of the patent is, in and of itself, a helper, by storing up within 
itself air against need, the défendant does not infringe. If it is simply 
a regulating bellows, not containing within itself the function of stor-? 
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ing up air against need, it is not novel. I am so thorougllly convînced 
of the force of the first proposition that I hope to be excused from ex- 
tended discussion of the second one, upon whicli my own views are 
equally pronounced, as must be évident from sporadic outbursts ap- 
pearing hère and there throughout this mémorandum. 
Let the bill be dismissed. 



WINCHESTER REPBATING ARMS CO. v. PEÏERS CARTRIDGE 00. 

(Circuit Court, S. D. New York. July 10, 1909.) 

No. 9,518. 

Patents (| 328*)— Infkingembnt — Papeb Shell CABTBindE. 

ïhe Gardner patent, No. 563,157, for a paper shell cartriclge, as volun- 
tariîy narrowed by the patentée to meet objeetions of the Patent Office, 
held not Infrlnged. 

[Ed. Note.— For other cases, see Patents, Dec. Dlg. § 328.*] 

In Equity. Suit by the Winchester Repeating Arms Company 
against the Peters Cartridge Company for infringement of the Gard- 
ner letters patent, No. 563,157, for a paper shell cartridge. Bill dis- 
missed. 

George D. Seymour and Edmund Wetmore, for complainant. 
Frank T. Brown and Francis A. Hopkins, for défendant. 

PlyATT, District Judge. This patent is for an improvement in pa- 
per shell cartridges. Thèse cartridges are fitted into a metalliç cap, 
and the object of the invention is to so arrange the métal cap as to 
prevent the paper shell from breaking off at or near the main edge of 
the cap, thus getting rid of the trouble of extracting the mutîlated pa- 
per tube by hand, and also to save the paper tube intact, so that it can 
be reloaded and used again. 

In explaining it, the patentée says that his invention consists in a 
paper shell cartridge composed in part of a paper tube and a drawn 
sheet-metal cap which is continuously upset around the circumference, 
so that the métal of the cap may yield sufïîciently to take the strain 
from the tube. lie says that it further consists in "certain détails of 
construction" as later described and "pointed out in the claims." He 
then says that it is obvions that the métal may be adapted in a great 
variety of ways to yield enough to prevent the tearing of the paper 
tube, and mentions "annular circumferential grooves rolled in it," or 
"longitudinally or diagonally arranged crimps formed in it," or "upset 
to form a band of ktters or characters; *, * * the only require- 
ment being that the métal shall be upset in some form that will per- 
mit it to yield a little at or near the point where the tube enters it." 

He takes as an illustration a cartridge in which the métal cap has 
several annular circumferential grooves located in planes at right angles 
to the longitudinal axis of the cartridge. Thèse grooves, he says, per- 
mit the métal cap to yield in both directions, longitudinally and diamet- 
rically, so that fhe paper of the tube willnot be abruptly broken off 

•For other cases see sametoplc & 5 humbïr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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at or ncar the point where it enters the cap, and he has found that the 
principal yielding is longitudinal. He says that it will be noted that 
the grooves of his illustration extend continuously around the cap, 
which would not yield if they were interrupted. He further says that, 
if he were to use crimps, letters, or characters, it would be necessary 
to hâve them joined together, so as to hâve the effect of a continuons 
upsetting of the métal. His first claim calls for a métal cap which 
is "continuously upset around its circumference," and the second claim 
calls for a métal cap with "one or more annular circumferential grooves 
located in a plane or in planes at a right angle to the longitudinal axis 
of the cartridge." 

We are now concerned, of course, with what Gardner disclosed and 
claimed. It is unimportant what later investigation may hâve shown 
the facts of the case to be. His idea plainly was that to obtain the ob- 
jects of his invention it would be necessary, in upsetting the meta! of 
the cap, to maintain a continuons and connected upsetting clear around 
the cap. He does not use the word "connected" ; but ail that he does 
say implies its use. The file wrapper and contents emphasize this 
view. He began with very broad claims, calling for a cap "constructed 
to be yielding at or near the point where the paper tube enters it," or 
"with one or more circumferential grooves which permit it to yield 
slightlv." The claims were rejected on Jackson, 390,083, Thompson 
(British), 5,275, and Laws, 131,104. 

The patentée thereupon recast his spécifications and claimg into their 
présent form, and on May 20, 1896, sent the résultant along to the 
Patent Office, with a few words of argument at the end. The "réf- 
érence" which he discusses is evidently the British patent to Thomp- 
son, 5,2v5, in which are shown diagonal dépressions in a métal cap, 
which are, however, placed side by side, and do not actually connect. 
He argues to the examiner that the plain surfaces between thèse diago- 
nal dépressions will prevent the cap from yielding, so as to relieve the 
strain upon the tube. This, it is argued, is the object which the pat- 
entée is after in upsetting his métal cap, which contemplâtes a con- 
tinuous upsetting of the cap, "sttch, for instance, as the grooves of the 
cap shoiim in the drawing." (Ail italics in this opinion are mine.) 
Look at his next sentence: 

"If grooves are not employod. Imt characters are employed, they will bc 
connected by upsettinj; the métal between theiii. so as to linU tlieni ail together, 
as has now beeu set fortb in the spocification." 

He started with the idea of making any disposition of the métal in 
the cap which would permit it to yield so as to save the paper tube, 
and, meeting résistance by the examiner, he voluntarily narrowed his 
disclosure and claims, so as to make it necessary to continuously upseï 
the métal clear around the cap in his first claim, and more narrowly 
still in the second claim, viz., to upset the métal in annual circumfer- 
ential grooves located in a plane at right angles to the longitudinal 
axis. 

The law compels him to abide by the conséquences of his own volun- 
tary act. His remedy lay in appeal to higher authority when he en- 
countered the examiner's résistance. From the présent viewpoint, it 
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vvould seem that în the Hght of the prior art lie was entitlcd to 
broader claims than lie accepted ; but he caimot enlarge them now on 
that account. To do so vvould work the rankest kind of injustice on 
our citizens, who are, as a gênerai rule, law-abiding, peace-loving and 
honest. He liad his day in court when the Patent Office made objec- 
tions, and he must accept with such grâce as he can muster up the 
position which he made for himsclf. 

Construing the claims of the patent in the way suggested, it will be 
obvious to one who examines the alleged infringing structure, as ex- 
emplified in "Complainant's Exhibit Peters' Idéal Shell," that it does 
not infringe. The métal shell is not "continuously upset around its 
circumference," nor bas it "one or more annular circumferential 
grooves located in a plane or in planes'at a right angle to the longitudi- 
nal axis of the cartridge." The diagonal dépressions are side by side 
and distinctly separated, just as they were in the Thompson l'ritish 
patent, and there are no annular circumferential grooves at ail. Broken 
parts of rings appear on the métal cap, separated by considérable ex- 
panses of plain métal, and, although the broken parts of one ring- ap- 
pear where the expanse of plain métal shows between the parts of the 
other, there is nothing in the construction wdiich sanctions the illus- 
tration of the dovetailing of brick in a M^all. The brick of a wall, 
when laid for use, form a homogeneous whole, and the broken parts 
of thèse rings are widely separated by plain métal, which will obstruct 
the yielding function so indispensable to the patent. 

This ends the case on the merits, from my point of view. Tt is giv- 
ing the complainant the benefit of a number of contested propositions 
which come up in advance of the merits, viz., the right of complainant 
to sue as a corporation, and the proof of sale of the alleged infringing 
cartridge within the district. I hâve decided the case on its merits, 
because it seems to me that it would be better to bave the real issue 
settled speedily. 

It was not incumbent upon the défendant to take upon itself the 
burden of showing that it did not infringe; but, on the whole, from a 
patent viewpoint, when we find that defendant's shell, after firing, is 
not lengthened, and that it is beveled on the interior at the end near 
which the paper shell might break, it is far from clear that, even con- 
struing the patent as complainant wishes, there is any infringement. 
The talking points story shows that some one connected with the de- 
fendant had a notion for a time that there was infringement; but the 
fact that he thought so did not make it so. 

Let the bill be dismissed. 



DONALDSON v. MARBOLITII STONE CO. 

(Circuit Court, g. D. New York. August 16, 1909.) 

Patents (§ 328*) — Infringement— Injunction—Process of Moldinq Con- 
crète. 

A qualified preliminary injunctlon graiited, restrainiug Infringement 
of tlie Steveus patent, No. 624,50.3, for a process of moUling concrète. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. g 328.*] 

•For other cases see same topic & S numeek in Dec. & Am. Digs. 1907 to da,te, & Rep'r Indexes 
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In Equity. Suit for infringement of letters patent No. 624,563, for 
a process of making artificial stone, granted to Charles W. Stevens 
]\Iay 9, 1899. On motion for preliminary injunction. Granted, with 
qualifications. 

O. Ellery Edwards, Jr., for complainant. 
William H. Janes, for défendant. 

HAND, District Judge. As this patent has been once held valid in 
the Eastern district of New York, I sliall assume its validity hère. 
The défendant raises the question of this adjudication upon the as- 
sertion that the suit was essentially uncontested, and the decree of no 
better force, upon a controversy between other parties, than if it had 
been taken pro confesso. To the disposition which I shall make of this 
motion, it will not be necessary to décide this question; and I shall, 
therefore, as I hâve said, treat the patent as valid without any consid- 
ération whatever upon the merits. 

The question is resolved into one of infringement, which involves 
an interprétation of the extent of the patent itself. The only claim now 
in question is claim 1, which is for the process of molding a liquid con- 
crète upon a mold of "relatively dry sand," which shall "absorb the 
surplus moisture from the compound, thereby converting the latter 
into a solid, or nonliquid, form." The process is therefore to con- 
vert thé compound into a solid by absorbing the surplus moisture in 
dry sand. In the spécification nothing is said of the character of the 
sand which is to insure the absorption, except that it be "relatively 
dry"; and it is quite clear that no mixture is contemplated, but that 
the proper action of the sand is to accomplish the process. 

Upon this motion I must accept as true the statement of Mr. Boswell 
that the compound which he actually used consists of a base of sand, or 
pulverized earth^ — which of the two I do not care — mixed with a pe- 
troleum oil having 85 per cent, of paraffine and with powdered talc. 
The absorbent quality of this mixture is a matter of dispute. From 
certain experiments donc before me, it appeared that there was a 
great différence in degree between the absorptive power of the sand 
which the complainant uses and the compound which the défendant 
uses. The complainant, in his replying affidavits, asserts that he has 
made other experiments which show contrary results. 

However, even the décision of this question is not necessary to the 
décision of this motion, which may be reduced to a very narrow dilem- 
ma. Sellars' patent (No. 844,321) was taken in 1881, and was for a 
composition for molds. The composition was sand mixed with paraf- 
fine, or any waxlike substance not afifected by the concrète, and was ex- 
pressly stated to be used for the molding of concrète, so that finer 
casting should resuit. Now Sellars' mold was either absorbent of wa- 
ter, or it was not. Mr. Boswell says it was ; but I need not so décide, 
nor do I. It is enough, if it were not less absorbent than the defend- 
ant's molds. Clearly, Stevens' patent cannot take from Sellars the 
right to use his prior composition. Such absorption as takes place in 
sand treated with paraffine or other similar material is not an infringe- 
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ment, and Stevens' patent must be so construed as to exclude the ab- 
sorption which takes place in Sellars' mixture. 

But sand soaked with paraffine and talc is no more absorptive than 
sand soaked with a like amount of paraffine alone. The coniplainant's 
dilemma, therefore, is this : Either Sellars' mold is relatively nonab- 
sorbent, and a fortiori so is the defendant's, or Sellars' mold is ab- 
sorbent, and the absorptive character of the complainant's mold, 
which constitutes his patent, must be limited to that greater degree of 
absorption which cornes from untreated sand. In either case it is only 
necessary for the défendant to use a mold no more absorptive than 
Sellars' and that is sand mixed at least with 6 parts of paraffine and 
other similar substance to 100 of sand. I bave no means of deter- 
mining how the talc compares with paraffine in contributing to the 
imperviousness of the mixture, but I believe it is a material vi^ithin 
the uses described by Sellars. If the défendant uses 6 per cent, of 
paraffine and talc together, he will be only using Sellars' patent, and 
that he may do. It may perhaps be that talc is not an alkaline wax- 
like substance; but I believe it will fairly corne within the meaning 
of Sellars' patent. If, however, the complainant can show that it 
does not so answer, I will compel the défendant to use 6 per cent, 
of paraffine, without including the talc to make the required percentage. 

Therefore let a writ go pendente lite as follows: Enjoining the 
défendant from using as a mold any sand unmixed with at least 6 
per cent, of paraffine and talc. The paraffine may be suspended in oil 
if the défendant so wishes. It is quite true that the défendant dénies 
the use of any mold other than such as Sellars used ; but the déniais 
which, on injunction pendente lite, prevent further inquiry, are those 
only which go to the existence of the légal right, and not such as con- 
cern the propriety of the équitable remedy alone. In this case, if the 
défendant is to be taken at his word, no harm can come from the writ 
as suggested. If he means to use other mixtures, the complainant is 
entitled to the relief sought under common rules. 



UNION PAO. R. CO. V. OUNNINGHAM et al. 
(Circuit Court, D, Nebniska, North Flatte Division. July, 1909.) 

1. Courts (§ .'528*)— .Il'Risdiction of Fedebal Courts— Amount in Dispute. 

In a suit l)y a railroad company to quiet title to a spécifie portion ot 
its right of way which lies uiore than 100 feet from its traeks, and lias 
never been used in the opération of its road, the amount lu dispute for tUe 
purpose of determlning the .lurisdictlon of a fédéral court is the value of 
the land in controverse', and not the value of the company's right to oper- 
ate its road. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 890-8»6; Dec. 
Dig. § 328.* 

Jurisdictiou of circuit courts as determined by the amouut in contro^ 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75; Teuneut-Stribliug 
Shoe Co. V. Eoper, 3G C. C. A. 459.] 

2. QUIETING TiTLE (§ 4*)— FEDERAL COURTS— EQUITY JuRISDICTION— ReMEDY 

AT IjAW. 

The grant by Congress to the Union Pacific Railway Company of right 
of way for its road over the public lands vested such company with title 

*For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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in îec simple to the right of way approprlated thereunder, subject to de- 
feasance by abandonment only, and tlie company or its suceessor, having 
ai) ad«iuate remedy by ejectment against one who bas taken possession 
of a portion of its rigiit of way, canuot malutain a suit In equlty to quiet 
titie thereto. 

[Kd. Note. — For otlier cases, see Quieting Title, Cent. Dig. § G; Dec. Dig. 
§ 4.*] 

3. Courts (§ 371*)— Fédéral Courts— Equitt Juhisdiction— Remedy at IjAW. 
In View of the provision of Itev. St. § 723 (U. S. Comp. St. 1901, p. 583), 
tliat suits in eciuily shall not be sustained in the fédéral courts in any 
case where a plaiu adéquate and complète remedy may be had at law, a 
State statute autliorlzing the légal owner of real estate to maintain au 
équitable action to quiet his title against another party in possession can- 
not confer jurlsdictlon of such a suit on a fédéral court. 

[Ed. Note. — l'or other cases, see Courts, Cent. Dig. § 907; Dec. Dig. 
§ 371.*] 

In Equity. On pleas to the jurisdiction. 

Edson Rich, E- H. Crocker, and John A. Sheean, for plaintiff. 
Wilham E. Shtiman, Hoagland & Hoagland, and John J. HalHgan, 
for défendants. 

W. H. MUNGER, District Judge. In this case the complainant filed 
its bill in this court, asking to hâve its title and right to the possession 
of a certain tract of land described by metes and bounds, constituting 
a fraction over one and one-half acres, quieted in it, and a cloud cast 
upon its title by a deed executed by the défendant Roy B. Tabor, as 
trustée, to fhe défendant Wilson M. Cunningham, removed therefrom. 

The bill allèges that complainant is a railroad company, operating 
a line of road from Council Bluffs, in the state of lowa, to Ogden, in 
the state of Utah; that Congress granted to its predecessor over the 
public lands a right of way consisting of 400 féet, 200 feet on each 
side from the center of its main track ; that the land in question is 
a part of the outer 100 feet on the south side of its track; that the 
deed from the défendant Roy B. Tabor to the défendant Wilson M. 
Cunningham described by metes and bounds a portion of said southern 
100 feet. The défendants Roy B. Tabor, trustée, and the city of North 
Platte, hâve each filed a plea to the jurisdiction of the court, based 
upon the ground that the aniount in controversy does not equal the 
sum or value of $2,000. The défendant Wilson M. Cunningham has 
filed a plea to the jurisdiction of the court on the ground that he is, 
and was, at the time of the commencetnent of the suit, in the sole and 
exclusive possession of the premises in question ; that, by reason there- 
of, complainant has a complète and adéquate rçmedy at law by eject- 
ment. Complainant has filed replications to the pleas of the défend- 
ants Tabor and Cunningham, testimony has been taken by the re- 
spective parties in respect thereof, and a stipulation has been filed that 
the testimony so taken may be used upon the hearing of each of the 
said pleas. The plea of the city of North Platte was not filed until 
after said testimony was taken, and there is no stipulation that it shall 
apply in support of such plea. From the évidence it clearly appears 
that the' land in controversy is situated more than 100 feet away frorn 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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the center of the main track of the complainant's road. Complainaat 
has a side track between its main track and a portion of the land in 
controversy, but such side track appears to be more than 80 feet dis- 
tant from any of the land in question. 

Upon the question as to the value of the land in controversy, it is 
claimed on the part of the complainant that, as the strip of ground is 
a part of its right of way, the amount in controversy is to be deter- 
mined by the value to complainant of the right to operate its trains 
between Council Blufïs and Ogden, which is sliovvn to be several mil- 
lions of dollars annually. On the part of défendants, it is contended 
that, as the particular tract in question is in no manner used or required 
by complainant at this time in the opération of its road, the amount 
in controversy is the value only of the particular tract in question, 
which is shown by the évidence to be worth not to exceed at most $500. 

In support of its contention, complainant cites and relies chiefly 
upon the case of Louisville & N. R. Co. v. Smith et al., 63 C. C. A. 
1, 128 Fed. 1. That case was one in which the owners of certain lands 
over which the railroad's right of wày was operated were contending 
that the railroad company had no right across tlieir lands, were insist- 
ing upon their right to cultivate their land to the end of the ties of 
the track, and were refusing and preventing the railroad company 
from going upon the land to repair its track, so that it could be op- 
erated as a railroad. The railroad company brought an action to 
enjoin the défendants from such interférence and to quiet its title to 
the right of way. It was held in that case that the acts and threatened 
acts of the défendant were such as to prevent the future opération of 
the road across said land; in other vi^ords, that, if défendants were 
permitted to continue their action, the effect would be to carve a strip 
out of the line of road over which the railroad company would be 
prevented from operating its .trains, and in that case it was said that 
the matter in controversy was not that strip of ground, but was the 
right of complainant to operate its road across the tract of iand, and 
hence that the amount in controversy was the value to complainant of 
its right to operate its road. No such question is involved in this 
case. The undisputed testimony shows that complainant has in no 
manner ever occupied or used the strip of land in question; that it 
has for upwards of 20 years been occupied by individuals ; that a 
road has been continuously used by the public between the strip of land 
in controversy and complainant's tracks. While it is true that com- 
plainant's title to its right of way cannot be divested by the use and 
occupation of a portion thereof by individuals for any period of years, 
yet such unmolested use and occupation are circumstances showing that 
complainant is not disturbed in the fuU right to operate its trains the 
entire length of its road, and hence that such right is not the subject- 
matter in controversy. The subject-matter in controversy is the right 
to the possession of the particular tract in question, and it is the value 
of such tract that détermines the jurisdiction of the court. Cowell v, 
City Water Supply Co., 121 Fed. 53, 57 C. C. A. 393 ; Oregon R. & 
N. Co. V. Snell (C. C.) 125 Fed. 979; Smith v. Adams, 130 U. S. 175, 
9 Sup. Ct. 5GG, 32 L,. Ed. 895. As the tract of land in controversy does 
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not exceed in value the sum of $500, it follows that the plea to the ju- 
risdiction filed by the défendant Roy B. Tabor must be sustained. 

In support of the plea filed by Wilson M. Cunningham, the évidence 
clearly shows that at the time the action was commenced he was in the 
actual and exclusive possession of a portion of the tract described; 
that he and his immédiate predecessors had had possession and had 
the same inclosed by a fence for a number of years, and it is claimed 
that complainant has an adéquate remedy at law by ejectment. It is 
said on the part of the complainant that, as it has merely an easement 
to the property, it has not such title as gives a right of action by eject- 
ment. The act of Congress in question, however, gave to complainant 
more than a mère easement. It conveyed the légal title or fee to the 
right of way, subject to be defeated by abandonment only. Hence 
complainant has such title upon which it can base an action of eject- 
ment. Northern Pacific Ry. Co. v. Townsend, 190 U. S. 267-271, 
23 Sup. Ct. 671, 47 L. Ed. 1044. Complainant having the légal title, 
and the défendant being in possession, complainant has a complète 
and adéquate remedy at law, and cannot, under section 723 of the 
Revised Statutes, invoke in the fédéral court its équitable jurisdiction. 
U. S. v. Wilson, 118 U. S. 86, 6 Sup. Ct. 991, 30 L. Ed. 110 ; White- 
head v. Shattuck, 138 U. S. 146, 11 Sup. Ct. 276, 34 L. Ed. 873 ; Bos- 
ton & C. Mining Co. v. Montana Ore Co., 188 U. S. 632, 23 Sup. Ct. 
434, 47 L. Ed. 626 ; Gombert v. Lyon (C. C) 80 Fed. 305 ; Jones v. 
MacKenzie, 122 Fed. 390, 58 C. C. A. 96 ; Adoue v. Strahan (C. C.) 
97 Fed. 691 ; Gordan et al. v. Jackson (C. C.) 72 Fed. 86 ; Giberson v. 
Cook et al. (C. C.) 124 Fed. 986. 

It is, however, insisted by complainant that, as under the state stat- 
ute the owner of the légal title may maintain an action in equity to 
quiet title as against a party in possession, such right may be maintain- 
ed in the fédéral courts, and cites in support thereof the case of U. S. 
V. Leslie (C. C.) 167 Fed. 670. New rights created by state statutes, 
which did not exist at common law, may be enforced in the fédéral 
court, if agreeable to the practice and procédure of such court. Thus, 
while at common law, the owner of the fee title to real estate could 
not maintain an action to quiet title unless he was in possession, such 
right may be maintained in the fédéral court under the state statute, 
where no one is in possession. But a state statute which authorizes 
a suit to quiet title by a party ont of possession against a party in pos- 
session cannot be maintained in the fédéral court, as section 723 of 
the Revised Statutes (U. S. Comp. St. 1901, p. 583) provides "that 
suits in equity shall not be sustained in either of the courts of the 
United States in any case where plain, adéquate and complète rem- 
edy may be had at law." That the state statute authorizing the owner 
of real estate to maintain an équitable action to quiet his title against a 
party in possession does not enlarge the jurisdiction of the fédéral 
courts of equity was held by this court in Gombert v. Lyon (C. C.) 
80 Fed. 305, by the Suprême Court in Whitehead v. Shattuck, 138 
U. S. 146, 11 Sup. Ct. 276, 34 L. Ed. 873, and Boston, etc., Mining Co. 
V. Montana Ore Co., 188 U. S. 632, 23 Sup. Ct. 434, 47 L. Ed. 626, 
and by courts in this circuit in Sanders v. Devereaux, 60 Fed. 311, 8 
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C. C. A. 639, Frey v. Willoughby, 63 Fed. 8G5, il C. C. A. 463, 
Gordan et al. v. Tackson (C. C.) 72 Fed. 86, Adoue v. Strahan (C. C.) 
97 Fed. 691, and Giberson v. Cook et al. (C. C.) 134 Fed. 986. It 
would thus appear that the complainant bas an adéquate remedy at law 
by ejectment. The deed in question from Tabor to Cunningham of the 
strip in question shows upon its face that it conveys a portion of com- 
plainant's alleged right of way, and was executed by a stranger to the 
title. Such being the fact, it does not cloud complainant's title in a 
manner to call for the aid of a court of equity. Phelos v. Harris, 101 
U. S. 370, 35 L. Ed. 855 ; Mackall v. Casilear, 137 U. S. 556, 11 Sup. 
Ct. 178, 34 L. Ed. 776. Therefore the plea of the défendant Cunning- 
ham is sustained. 

For thèse reasons, complainant's bill is dismissed, without préjudice 
to bringing an appropriate action at law in the proper forum 



THE POOOMOKB. 
(District Court, S. D. New York. Oetober 19, 1909.) 

Salvaqe (§§ 15, 48*)— Existence of Péril— Evidence. 

A barge loaded witli coal towed from or iiear Sandy Hooli by two tugs. 
Held, on conflicting évidence, that the barge was not in danger, and there 
vs^as no basls for a salvage clalm. Also held, that as the leading tug's 
master knevr there was no necessity for salvage service, as in truth there 
was none, the fact of a distress flag belng displayed did not create a sit- 
uation which called for such service. 

[Ed. Note.— For othei- cases, see Salvage, Cent. Dig. §§ 28, 124 ; Dec. Dig. 
§§ 15, 48.*) 

(Syllabiis by the Judge.) 

In Admiralty. Libels by Leta D. Potter and others and by William 
B. McElwee and others against the barge Pocomoke. Libels dis- 
missed. 

Foley & Martin, for libellants. 
James J. Macklin, for claimant. 

ADAMS, District Judge. The first of the above entitled actions 
was brought by Leta D. Potter, the owner and master, and the other 
members of the crew of the tug beat Reliance to recover salvage for 
an alleged service in rescuing the barge Pocomoke from the dangers 
of the sea on the 23d day of December, 1908. The second action was 
brought by William B. McElwee, as owner and master, and members 
of the crew of the tug Hercules to recover for similar services. 

The first libel allèges that the Reliance left Staten Island for Sandy 
Hook to cruise for business and on the way out discovered the tug 
Albatross in a disabled condition ; that at the same time the crew dis- 
covered a barge laboring heayily at anchor and about 300 yards oiï 
False Hook Buoy on the Oil Spot with its flag flying uniph down ; that 
the Reliance spoke the Albatross, asking if slie needed assistance and 
the reply was that she could get up the harbor without any ; that the 

*For other cases see same topic & % numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Reliance then made for the barge which slie found was laden with 
coal and in such a position that the seas were breaking heavily over 
lier; that the Reliance went within hailing distance of the barge, 
which proved to be the Pocomoke, and after considérable difficulty 
got her hawser fastened to the port bow of the barge ; that the mas- 
ter of the barge requested the tug to push the barge head to the sea 
as much as possible as he was afraid the sea would wash off his hatch 
covers ; that at this time the barge was in an exceedingly dangerous 
condition laboring heavily ; that the sea was breaking heavily under 
the stern of the barge and slie was lying on shoal ground; that had 
assistance not arrived promptly, in ail probability the barge would 
hâve gone ashore and broken up before assistance conld hâve reached 
her or would hâve bilged where she lay ; that at the time the tug came 
up with the barge, she had her anchor out, which was dragging, and 
the captain of the Reliance was informed by the master of the barge 
that the barge had dragged her anchor for a considérable distance; 
that another tug, the Hercules, was there, and upon the tugs making 
fast the master of the barge slipped his anchor and both tugs com- 
menced towing the barge into deep water and proceeded in the South 
Channel where the tugs hauled up on the course; that the tugs at 
first put out 7 inch hawsers of about 125 fathoms ; that while bound 
in, owing to the fact that the barge's rudder was broken, she took a 
long shear and parted the hawser of the Reliance and that tug put out 
a new hawser of 100 fathoms and the towing continued; that upon 
reaching smooth water, the Reliance let go her hawser and went back 
alongside of the barge and the Hercules continued the towing upon 
a hawser; that the tugs were engaged in the work from 8 a. m. to 
2 p. m.; that the services rendered were salvage services of a high 
order of merit and had it not been for the timely assistance of the 
tugs, the barge and in its cargo in ail probability would hâve been lost ; 
that the Reliance is a large and powerful tug of the value of $15,000 ; 
that the value of the barge is $24,000 and its cargo of coal $3,500. 

The libel of McElwee, owner of the Hercules, and of her crew, is 
practically the same. She allèges that she was also bound to Sandy 
Hook and discovered the Rehance engaged in making fast to the Po- 
comoke and went to her assistance and made fast to the barge's star- 
board bow; that the value of the Hercules is about $15,000. In oth- 
er respects there is no material différence in her libel. 

The answer of the barge to the libel of Potter et al., after some ad- 
missions and déniais, is as follows : 

"Eighth: And for furtlier answer to said libel and upon information and 
belief claimant allèges, that sald Barge Poeoniolce belng in tow of the Steamtug 
Albatross, owlng to thlck weather anehored in the South Channel in a good 
and safe place on the inorning of Deeember 23d, 1908, and said Steamtug 
Albatross proceeded a short distance away, also anehoring, but while said 
steamtug was so moving to a place of ancliorage her hawser got in her wheel, 
thus temporarily disabling her. That at about S:30 o'clock on the ttiorning of 
the day aforesaid, the weather clearing and growing better the said Steamtug 
Albatross started for Kew Yorlî: in order to hâve the hawser or Une In her 
wheel removed and then to return for the said barge or two other barges that 
had been left at anchor further away by the said Steamtug Albatross. 

That while said Steamtug Albatross was so proceeding for New York, the 
Steamtug Reliance spoke the said Steamtug, and the Captain of the Steamtug 
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Albatross asked as to wliat compensation tlie niastor of the said Steamtug Re- 
liance desiretl for conveying a message to tliose on the said Barge Pocomolte, 
aud the Master or pilot of tlie said Steamtng Reliance having asked an ex- 
traordinary priée, tlie master of tlie said Steamtog Albatrops informed liim 
not to toucli tUe said barge, nor to go near lier, as sUe was ail right and that 
he need not convey any message, and that said barge did not iieed any assis- 
tance l'roui him or any other tng ; but that iiistead of obeying tlie instructions 
from the said master of the said Steamtug Albatross, the said Steamtug Re- 
liance proceeded to the said barge and Informed those in charge, that be had 
been sent by the master of the said Steamtug Albatross to tow the said barge 
from her anchorage (she only having one anchor out at ail the time wbile she 
was so at anchor, and two spare anchors that she did not need and did not 
use), but being Informed that the said Steamtug Reliance was not capable of 
towing the said barge he stated that another tug was coming to liis assistance. 
and the master of the said barge only permitted the said Steamtug Reliance 
and the Steamtug Hercules which subsequently showed up to take hold of the 
said barge, because of the représentations made as aforesaid, that he was 
directed by the master of the Steamtug Albatross to tow the said barge into 
New York, and that said Steamtug towed the said barge Pocomoke to Clifton, 
Staten Island, without any difflculty or trouble, excepting that a small and 
worn out hawser attached to the Reliance parted. 

Claimant also avers that the anchor which was used by the barge was 
slipped and buoyed, but that the buoy for some cause, disappeared. 

Claimant also allèges that the barge's rudder was broken, which had oe- 
curred before the barge auchored as aforesaid and that the said Steamtug Re- 
liance on the way in witb the said barge when alongside of her made fast on 
her starboard side. 

Claimant also allèges that said barge was anchored where there was plenty 
of water and that she was not dragging or nioving in any way and that she 
was in a place of perfect safety, and did not need the assistance of either of 
said Steamtugs." 

The answer to the McElwee libel is practically the same as that Just 
mentioned. 

The testimony shows that the Albatross started from Norfolk, Vir- 
ginia, on the 30th of December with 3 barges in tow, the Pocomoke, the 
Annie Embrey and the Dendron. The Albatross was a large sea-go- 
ing tug, 139 f eet long and of abotit 800 Jiorse power. The Pocomoke 
was the leading barge, the others following. The hawser between the 
Pocomoke and the tug was 10 inches in circumference and 2S5 fathoms 
in length, that between the Pocomoke and the second barge was a 7 
inch hawser about 200 fathoms in length and that between the second 
and third barges was another 7 inch hawser and of about 225 fath- 
oms in length. The weather was good upon starting but in the after- 
noon of the 22nd about 5 o'clock it commenced to snow, with the wind 
from the north north-east. At that time the tow was just above the 
gap at Barnegat and there being no place to put in, continued on. 
About 11 o'clock that night the last two barges broke adrift, the haw- 
ser parting between the first and second barges. The master of the tug 
slowed down and kept on with the Pocomoke. About 4 o'clock a. m., 
the 23d, he reached the Scotland Light Ship. It was still snowing 
heavily and when the Narrows in the channel were reached, the mas- 
ter concluded that it was not safe to go on because he could not see 
on account of the blinding snow and he anchored the Pocomoke about 
150 yards of the south end of the Main Ship Channel in about 40 feet 
of water. While there he got the hawser in the wheel of his tug, 
which he shortly afterwards anchored. The storm at the time had 
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abated considerably and stopped snovving about 4:30 o'clock. The 
master worked on the hawser and shortly afterwards he managed to 
chew it in two and then he came on to the city. He savv before he 
left however that the barge was well anchored and in no danger. He 
displayed a distress signal, a flag with the union down, while waiting, 
and before the wheel was reheved of the hawser. On the way he met 
the ReHance going down and some conversation ensiied in which he 
says he told the ReHance "not to touch the barge, that she was ail 
right, to let her alone, to let her lie there." 

The account given by the master of the ReHance of this conversa- 
tion is somewhat différent. He said : 

"Q. Where did you meet the Albatross? A. Down in Swash Channel. Q. 
Corning up towards New York? A. Yes, sir. Q. How close did you corne 'to 
her? A. Passed right along witbin hailing distance. Q. Did you spealt to the 
captain of the Albatross ilrst or did he speak to you flrst? A. I asked him if 
he wanted assistance; he said no, he could set np himself ; I asked him if he 
wanted me to go and get the barge ; he said my boat didn't hâve power enough ; 
I told him I had another boat coming and I went right along, Q. You didn't 
walt for any more conversation? A. For no more conversation, that is ail." 

The master of the Hercules said he met the Albatross shortly after- 
wards. According to his account the foUowing conversation took 
place : 

"Q. You got out yourself and followed Captain Potter down the Bay? A. 
Yes, sir. Q. On the way down you passed the Albatross? A. Yes, sir. Q. 
Did you hâve a talk with him? A. Yes. Ile hailed me and asked what I would 
charge to go to the barge and tell him he would send the tug Ilollenbeck down 
to him. Q. What answer did you make? A. From $200 to .$2,000. Q. Why 
was that? A. So that I could get a good priée for doing the work or so we 
could get the barge withont having anybody else interfère." 

The master of the Albatross said with respect to the conversation 
with the master of the Hercules, which tug he met shortly afterwards: 

"Q. IIow soou after tlie Reliance? A. ibont 10 or l'^ minutes différence in 
the two. I asked him what he woxild charge to convey a message to the 
captain of the barge and tell him I would send the O. L. Ilollenbeck down for 
him — I laiew she was up in the Harbor. Ail I could hear him say was that 
he wanted §200 for the message, lie was still goiug and out of hearing of one 
another. Q. Did you hâve a chance to answer him? A. I did not hâve a 
chance to answer him, I blew to him after that." 

Shortly afterwards he met the Hollenbeck going out with a tow, 
but he did not speak to him because it then had cleared off and there 
was no necessity. 

After going to New York, the master of the Albatross, about noon, 
heard that the Pocomoke had been picked up and towed in, or was 
then being towed in, and that evening he went out for his other two 
barges which he brought in the next morning. They were 10 or 12 
miles down the beach from where he had anchored the Pocomoke and 
he found them without difficulty. They had ridden out the storm and 
being smaller and weaker barges than the Pocomoke and more expos- 
ed, the fact that they were saved without difficulty is signifîcant that 
the Pocomoke could not bave been in any danger. She was practical- 
ly new a couple of years before and in much better condition than the 
other barges. 
173 F.— 7 
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The Pocomoke was substantially uninjured. When lier rudder, 
which had been broken the night before, was repaired, she was towed 
on to Boston and back to New York, and at the time of taking the 
testimony needed no further repairs. 

The master had intended going for her after the other two barges 
were picked up and as the weather continiied fine, there can be no 
reasonable doubt that he then would hâve found her uninjured. 

On the morning of the 23d tows of scows went to the dumping 
grounds, a considérable distance beyond the place where she was an- 
chored, passed out of New York as usual in good weather and such 
fact is persuasive that the Pocomoke was safe. 

When the Reliance and the Hercules reached the Pocomoke, the 
masters of the tug informed the latter that they were sent by the Al- 
batross to tow the barge in. It appears that there was no warrant 
whatever for such a statement. It was on the faith of it, however, that 
the master of the barge accepted the services, and it appearing that 
they were not sent, the claim falls to the ground. 

The claim that the barge was in danger was an essential part of the 
libellants' case, but their testimony fails to establish it, A telegrapher 
at Sandy Hook gave some strong statements in favor of the libellants, 
but I do not crédit his testimony. It is inconsistent and far f rom be- 
ing convincing. 

The conduct of the parties most interested leads to the opposite con- 
clusion. The master of the barge for example was content with using 
the smaller of the two anchors which he had on board. He had also 
a kedge anchor which he could hâve resorted to if necessary but did 
not deem it requisite to use any except the small anchor. 

When first anchoring the master put out 45 fathoms of chain. Find- 
ing she was working back a little he gave the barge 40 fathoms more, 
which held her securely. This was the only drifting that occurred to 
the barge. 

The Weather Bureau shows that the weather was improving from 
early morning when it was blowing from the north or north-east, 26 
miles an hour, up to between 7 and 8 o'clock when its force was 17 
miles. It then decreased to 12 miles between 8 and 9 o'clock and 10 
miles between 9 and 10 o'clock. The observation was taken about 19 
miles from the place of anchoring but there can be little doubt that the 
description given was reasonably accurate for the latter place. 

There is almost nothing in this action to recommend it as a salvage 
case unless it is that the Pocomoke had a distress signal flying when 
the tugs approached her to offer assistance. That, however, does not 
really amount to anything because the first of the tugs was told in go- 
ing down the bay that the barge did not need assistance. Such notifi- 
cation was équivalent to advising both of them as they were working 
together and was not overcome by the signal inasmuch as the notifica- 
tion was in accordance with the facts which the signal was not. It 
appears that the master had displayed the signal when his tug left him. 
He says that he exhibited it to cause the Albatross to return and that 
after she was gone he instructed a deck hand to take it in. This the 
deck hand failed to do and it remained displayed but it was without 
significance under the circumstances. 

The libels are dismissed. 
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In re McDONALD. 

(District Court, D. Massachusetts. November 1«, 1908.) 

No. 13,494. 

1. Bankeuptcy (§ 184*)— Liens— Invalidity for Want or IIecord. 

Under Rev. Laws Mass. 1902, c. 198, § 1, wliicti requîtes a cUattel mort- 
gage to be reeorded at tlie place wbere tbe property is situated and also 
where the mortgagor résides, and provides tliat unless so reeorded it shall 
be invalid "against a person otlier than tlie parties tliereto," a mortgage 
not so reeorded is invalid against the trustée in bankraptcy of the mort- 
gagor by virtue of Bankr. Act July 1, 1898, c. 541, § ôTa, 30 Stat. 5G4 (U. 
S. Comp. St. 1901, p. 3449). 

[Ed. Note.— For other cases, see Banlcruptcy, Dec. Dig. § 184.*] 

2. Bankruptcy (§ 184*)— Liens— Validiït as Against Trustée— Effect of 

ÊSrOPPEL OF Baskbupt. 

The mortgagor in a chattel mortgage described himself as "of Boston," 
and, the property beiiig there situated, tbe mortgage was reeorded there 
only. Tlie mortgagor subsequently became banlirupt, and the property was 
sold by the trustée, subject to the mortgagee's rights in the proceeds. In 
proceedings to establish bis lien, the trustée offiered proof showlug that 
when the mortgage was given the mortgagor was a résident of Wlnthrop. 
By the state law the mortgage, not having been reeorded at the place of 
the mortgagor's résidence, was invalid "against a person other than the par- 
ties thereto." Beld, that under Bankr. Act July 1, 1898, c. 541, §| 67a, 
70e, 30 Stat. 564, 566 (U. S. Comp. St. 1901, pp. 3449, 3452), which provide 
that "claims which for want of record * * * would not hâve been valid 
liens as against the claims of the creditors of the bankrupt shall not be 
liens against his estate" and that "the trustée may avoid any transfer by 
the bankrupt * * * which any creditor * * * niight bave avolded," 
the trustée was not estopped by the récital In the mortgage to show that 
the bankrupt was not a résident of Boston. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 184.*] 

In Bankruptcy. On pétition for review of order by the référée dis- 
allowing pétition by the R. H. White Company to establish a Hen 
upon proceeds of certain personal property. 

Hutchins & Wlieeler and Harry L,. Sampson, for R. H. White Co. 
Edward N. Goding, trustée, pro se, 

DODGE, District Judge. The R. H. White Company, petitioner 
for review, lent the bankrupt $2,000 upon the security of a chattel mort- 
gage given it by him, dated January 8, 1908, and covering the furni- 
ture, fixtures, wines, liquors, etc., in his place of business, which, as 
is stated in the mortgage, was at 19 Hawley street, in Boston. The 
mortgage described the bankrupt as "of Boston." It was reeorded 
January 10, 1908, at the office of the city clerk of Boston. It was never 
reeorded anywhere else. 

On March 13, 1908, the bankrupt filed the voluntary pétition upon 
which adjudication wzs ordered in thèse proceedings. In his pétition 
he described himself as "of Winthrop," and represented that for the 
greater portion of the preceding six months he had had his principal 
place of business at Boston. 

The property described in the mortgage remained at ail times in 
the bankrupt's possession, and, having corne into the possession of his 

•For other cases see same topic & § number In Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexes 
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trustée, has been sold by order of court, at the trustee's instance, free 
of incumbrances. The R. H. White Company, which has never re- 
ceived any payment of or on account of its loan, claims $2,000 of the 
proceeds of sale by virtue of its mortgage; it having been agreed, 
when the order for sale was issued, that $3,000 of the proceeds should 
be subject to the inortgage lien, if the validity thereof as against the 
trustée should be established. 

At the hearing upon its pétition the R. H. White Company called as 
witnesses its treasurer and the bankrupt himself. From their uncon- 
tradicted évidence it appears that the bankrupt, having obtainéd the 
consent of the company to lend him the money upon a mortgage of the 
property, had the mortgage drawn, took it to the company's office, there 
executed it in the treasurer's présence, was told by the treasurer, upon 
seeing that it described him as "of Boston," that it must be recorded 
at the city hall, undertook to hâve it recorded there, did so, brought it 
again to the treasurer after such record had been made, and left it 
with the treasurer after receiving the $3,000 to be loaned him upon it. 
It further appeared without contradiction that the treasurer had no 
knowledge regarding the bankrupt's place of résidence at the time, 
except from the récital in the mortgage, relied upon that récital, and 
did not find ont until after the bankruptcy that there was any reason 
to suppose the récital not in accordance with the fact. 

On cross-examination, the trustée asked the bankrupt where he did 
in fact live when the mortgage was given. Subject to the mortgagee's 
objection that he was estopped to deny that he lived in Boston, as the 
mortgage recited, or to show that he lived anywhere else, he answered 
that he was a résident of Winthrop at the time. The référée has so 
found; and that the fact was so, if proof of it is admissible against 
the mortgagee, there is no dispute. The référée has further found, 
and there is no attempt to dispute the finding, that the omission ta 
record the mortgage at Winthrop, as well as at Boston, was not due 
to any want of good faith on either side. It must therefore be reg'arded 
as due to the fact that the mortgagor, overlooking or not knowing the 
necessity of a record at Winthrop if he lived there, and believing the 
récital that he was of Boston, where he did business, sufficiently accu- 
rate for the purposes of the mortgage, was silent as to his résidence at 
Winthrop, and thus misled the mortgagee. That the mortgagee was 
misled, and by the représentation of the mortgagor, as above, there 
seems to be no question. 

The mortgage should hâve been recorded, if the mortgagor lived 
at Winthrop and had his principal place of business at Boston, on the 
records of both those municipalities, in order to comply with Rev. 
Laws Mass. c. 198, § 1. Not having been so recorded, and the prop- 
erty having meanwhile remained in the mortgagor's possession, it was 
invalid at the time of his bankruptcy "against a person other than the 
parties thereto," as the same section provides. 

A chattel mortgage, under which no possession has been taken, and 
which is invalid, except as between the parties, for want of record 
such as the Massachusetts statute above cited requires, is invalid by 
the law of Massachusetts against the mortgagor's trustée in bank- 
ruptcy, appointed under the présent bankruptcy act. Haskell v. Mer- 
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rill, 179 Mass. 120, 60 N. E. 485; Humphrey v. Tatman,198 U. S. 91, 
93, 25 Sup. et. 567, 49 h. Ed. 956 ; Goodrich v. Dore, 194 Mass. 493, 
80 N. E. 480. If invalid against the trustée by the local law, it is 
invalid against him under the bankruptcy act as construed by the Su- 
prême Court of the United States. Humphrey v. Tatman (above cited) 
198 U. S. 92, 95, 25 Sup. Ct. 567, 568, 49 h. Ed. 956. Thewant of a 
proper record of the mortgage, therefore, if a fact properly in the case 
and unexplained, concludes the mortgagee and requires a décision in 
the trustee's favor. This the mortgagee does not dispute ; but it con- 
tends that as against it the trustée is estopped, under the circumstances 
shown, to deny that the bankrupt lived in Boston when the mortgage 
was given, or to assert that he then lived in Winthrop. If this conten- 
tion is Sound, whatever might be the resuit if the trustée were not 
thus estopped, there is no insufficiency in the record of the mortgage 
which can appear as a fact in the case, and the mortgagee's claim to 
the property as against the trustée is under a mortgage not shown to 
be invalid by the local law. 

That an assignée or trustée is bound by the représentations and es- 
toppels of the debtor is a recognized gênerai principle in bankruptcy, 
or at least was so up to the time the présent bankruptcy act (Act July 
1, 1891, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]), was 
passed. See Eowell, Bankruptcy, p. 228, § 313, and cases cited. Allen 
V. Whittemore. 8 Ben. 485, Fed. Cas. No. 241, one of the cases there 
cited, decided under Act March 2, 1867, c. 176, 14 Stat. 517, is in some 
respects similar in its facts to the présent case. A bill of sale of Per- 
sonal property, conditional upon the payment by the grantee of notes 
which he had given in payment for the property, recited that he lived 
in Burlington, Vt. ; and he had set himself up as of Burlington when 
he purchased the property. The mortgage was recorded in Burlington. 
After his bankruptcy, the last note remaining unpaid, the property or 
payment of the note was demanded from his assignée by one who held 
the note and the grantor's title. The assignée resisted the demand on 
the ground that the bankrupt really lived in Colchester when the bill 
of sale was given, that it had never been recorded in Colchester, that 
by Vermont law its conditions were void for want of record at his rés- 
idence, and that the property, therefore, belonged to him absolytely 
at his bankruptcy. But it was held that the trustée was estopped to 
deny that the bankrupt resided where he had represented himself to 
be residing v/hen the bill of sale was delivered. 

In the présent bankruptcy act, however, express provisions are found 
which must necessarily tend to restrict the application of the gênerai 
principle referred to, under circumstances like those of this case. By 
sections 67a and 70e "claims which for want of record * * :i! 
would not hâve been valid liens as against the claims of the creditors 
of the bankrupt shall not be liens against his estate," and "the trustée 
may avoid any transfer by the bankrupt of the property, which any 
creditor of the bankrupt might hâve avoided." It is true that "cred- 
itors," in the sections quoted, does not necessarily include ail creditors 
without distinction, and that when, as in York, etc., Co. v. Cassell, 
201 U. S. 344, 26 Sup. Ct. 481, 50 E. Ed. 782, the local law limits the 
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right to avoid a lien, valid betvveen the parties, to sucli creditors only 
as hâve fastened upon the property by some spécifie lien while the 
want of record continues, and no creditor has taken any such step, the 
lien is valid against the trustée. But by the local law which governs 
the présent case, if it was not recorded as that law required, the mort- 
gage was invalid against ail creditors not parties to it, without distinc- 
tion. The plain language of the Massachusetts statute afïords no 
ground for any distinction between creditors who hâve and creditors 
who hâve not "fastened upon" the property. Nor is there any récogni- 
tion of such a distinction in the Massachusetts décisions which hold a 
mortgage not properly recorded invalid against a trustée in bankruptcy. 
According to the local law, therefore, the trustée, if allowed to prove 
the want of record, could hâve avoided this mortgage, for the reason 
that the lien it created would thereby hâve been proved invalid against 
the claims of the bânkrupt's creditors in gênerai. 

The powers with which sections 67a and ^Oe vest the trustée are 
powers not given an assignée under the act of 1867. When, as in 
this case, the facts are otherwise such as to permit a trustée under the 
présent act to exercise those powers, I do not think the gênerai princi- 
ple that he is bound by the bânkrupt's représentations and estoppels 
can be invoked to prevent their exercise. As between him and a cred- 
itor relying on the want of record and the mortgagee, the creditor 
would not be estopped merely by a représentation which the bankrupt 
had made to the mortgagee. The creditor's rights dépend, not upon 
récitals or représentations of the mortgagor as to his résidence, but 
upon the fact of such résidence. Stewart v. Platt, 101 U. S. 731, 737, 
25 L. Ed. 816. If a creditor would not be so estopped, neither is the 
trustée, in view of the language used in section 70e. The trustée is not 
a "party" to the mortgage, by the law of Massachusetts. Haskell v. 
Merrill, 179 Mass. 120, 125, 60 N. E. 485. Nor, where his powers un- 
der section 70e are concerned, can he be so regarded under the prés- 
ent bankruptcy act. See In re Shaw (D. C.) 146 Fed. 273, 278. 

Section 70e, it is true, vests the trustée with "the title of the bank- 
rupt" ; and it is true, also, under the présent act, for many purposes, 
that he "takes the property of the bankrupt, in cases unafïected by 
fraud, in the same plight and condition that the bankrupt himself held 
it, and subject to the equities impresséd upon it in the hands of the 
bankrupt." Thompson v. Fairbanks, 196 U. S. 516, 526, 25 Sup. Ct. 
306, 49 L. Ed. 577 ; York, etc., Co. v. Cassell, 201 U. S. 344, 352, 36 
Sup. Ct. 481, 50 L. Ed. 782. But ail this is always subject to the 
qualification expressly stated in Thompson v. Fairbanks, 196 U. S. 526, 
25, Sup. Ct. 310, 49 E. Ed. 577, "except in cases where there has been 
a conveyance or incumbrance of the property which is void as against 
the trustée by some positive provision of the act." See, also, First 
National Bank v. Staake. 202 U. S. 141, 149, 26 Sup. Ct. 580, 50 L. 
Ed. 967. 

It follows that the referee's order disallowing the mortgagee's péti- 
tion must be approved and affirmed. 
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In re STANDARD OAK VENEER 00. 
(District Court, E. D. Tennessee, N. E. D. June 21, 1909.) 

1. COEPOKATIONS (§ 682*) — FOHEIGN CORPOKATTONS — SOLVENCY— ADMINISTRA- 

TION OF AssETS— State Statutes— Vai.idity. 

Acts Tenn. 1877, p. 45, c. 31, § 5, authorizing forelgn corporations to do 
business witliin tlie state, and providlng tbat, wliile the property of such 
coniorations shall be liable for debts as the property of natural persons, 
résident ereditors sliall hâve prlority in the distribution of assets, or sub- 
jection of the same, or any part thereof, to the payment of debts, over ali 
simple contract ereditors, v,-hile constitutlonal, as an exercise of the state's 
power to prescribe conditions on which a forelgn corporation niight enter 
Its terrltory, in so far as It gave the claims of Tennessee ereditors prlority 
over those of other forelgn corporations, was unconstitutlonal In so far as 
it attempted to give the claims of Tennessee ereditors of a foreign corpora- 
tion dolng business within the state prlority over those of natural persons. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. § 2602 ; Dec. 
Dig. § 682.*] 

2. Corporations (§ 682*)— Foreign Corporations— Distribution of Assets— 

Prioeity. 

Acts 1877, p. 45, c. 31, § 5, givlng Tennessee ereditors of a foreign cor- 
poration doing business in that state prlority over the claims of other non- 
resident corporations in the distribution of the corporation's assets, gives 
Tennessee ereditors a constitutlonal prlority in the distribution of the 
assets of a foreigu corporation over other foreign corporations likewise 
engaged in business in Tennessee in compliance wlth its statutes, where 
such foreign corporation has retained lis principal place of business in 
the state of Its création, especially where its claim is based on transac- 
tions conducted through such forelgn olllce. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2CG2; Dec. 
Dig. § 682.*] 

3. Corporations (§ 682*)— Foreign Corporations— Distribution or Assets— 

Compliance witii State Laws— Effect. 

Acts Tenn. 1877, p. 44, c. 31, authorizing forelgn corporations to do butli- 
ness within the state, as amended by Acts Tenn. 1891, p. 264, e. 122, and 
Acts Tenn. 1895, p. 123, c. 81, dld not niake a foreign corporation dolng 
business In Tennessee, on compliance with such aet, a de facto résident of 
that state, wlth ail the rights of a domestlc corporation, in such a sensé 
as to malie It a Tennessee créditer, within Acts Tenn. 1877, p. 45, c. 31, § 
5, givlng résident ereditors priorlty in the distribution of the assets of a 
forelgn corporation. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 682.*] 

4. Corporations (§ 6-34*)—Existence— Domicile. 

A corporation ean hâve no légal existence outside the boundarles of the 
sovereignty by which it is created, and must dwell in the place of Its créa- 
tion, though its résidence in one state créâtes no insuperable objection to 
its power to transact business in another, provided the laws of such other 
state permit it. 

[Ed. Note.^ — For other cases, see Corporations, Cent Dig. §§ 2497-2-502 ; 
Dec. Dig. § 634.*] 

5. CONSTITUTIONAL LAW (§ 43*) — FoREIGN CORPORATIONS — BUSINESS WlTHIN 

State^Statutes- Constitutionality. 

A forelgn corporation, havlng complled with Acts Tenn. 1877, p. 44, c. 
SI, and its amenduients, authorizing forelgn corporations to do business 
in Tennessee under certain clrcumstanees, subjected Itself to the jurlsdic- 
tlon of the state in aceordance wlth the terms prescribed by such act, and 
hence could not object that section 5, givlng to natural résident persons 
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prioi-ity iii tho distribution of Iho assets of a foreign insolvont oovrorr,- 
tion, was iincoiistitutional, as a déniai oï tlie equal protection of tlie laws. 

[Ed. Note. — For other cases, see Coustitutional Law, Dec. Dis. § 4;:!.*J 
G. Corporations (§ G82*)— Foreign Corporations— Insolvenct— Protection 
or Résident Creuitohs — National Banks— Résidence. 

Under Rov. St. S .j1S4 (U. S. Coinp. St. lt>01, p. 3454), providing tliat tlie 
articles of association of a national bank sliall state tlie place where ilH 
opérations are to be carried on, designating the state, territovy, or dis- 
trict, and tlie connty, city, towii, or village, a national bank, tlie articles 
of whicli fixed its principal place of business at Joliusou City, Tenu., 
sliould be regarded as a résident of tliat state, withiu Acts ïeun. 1877, p. 
45, c. 31, § 5, giviiig to résident creditors of an insolvent foreign corpora- 
tion priority in the payment of debts over ail other creditors. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 682.*] 

7. BANK-nuPTCY (§ 9*)— State Laws— Vacation. 

The rule that the enaetment of the fédéral bankruptcy act superseded 
ail state Insolvency or bankruptcy laws relating to persons or acts declared 
by Congress to be subjects of bankruptcy, applied nierely to the adminis- 
tration of the state laws iu proc<!edings in the state courts, and did not 
prevent the enforeement in fédéral bankruptcy proceedings of gênerai 
prioritîes recognized by the state laws and conferred by state statutes as 
substautive rights, not dependlng on the resort to particular remédies ac- 
cessible only iii proceedings in the state courts, and where snch priorities 
are not in conflict with the express priorities declared by the bankruptcy 
act. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 9.*] 

8. Bankeuptoy (§ 9*)— State Statutes— Insot,venoy Laws. 

Acts Tenu. 1877, p. 45, c. 31, § 5, conferring on résident creditors priori- 
ty iu the distribution of assets of foreign corporations doing business in 
Tennes.Bee, was not a state insolvency law, but a statute prescribing condi- 
tions on whieli foreign corporations niight do business within the state, 
and was tlierefore not superseded or alïected by the bankruptcy act. 

[Kd. Note. — For other cases, see Bankruptcy, Dec. Dig. § 9.*] 

9. Corporations (§ G82*)— Foreign Corporations- Insolvency- Protection 

OF Résident Creditors. 

Claiins by receivers of a foreign corporation for expert acconntant's 
services rendcred to a foreign insolvent corporation doing business in 
Tennessee was a claim due to the receivers personally, and not to the cor- 
poration for whom they acted, within Acts Tenn. 1877, p. 45, c. 31, § 5, 
giving to résident creditors of a foreign corporation priority of payment 
over clainis due to foreign corporations. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 682.*] 

In Bankruptcy. On pétition of the receivers of William E. Upte- 
gTove & Bro. to review order of référée. 

■ J. Norment Powell, for City Nat. Bank. 
Johnson & Miller, for receivers. 

SANFORD, District Judge. I am of the opinion that the référée 
correctly held that in the administration of the estate of the bankrttpt, 
the Standard Oak Veneer Company, a New York corporation engagée! 
in business in Tennessee in compliance with chapter 31, p. 44, of the 
Acts of 1877, and its amendments, the claim of the City National 
Bank of Johnson City, a corporation under the national banking act, 
with its place of business at Johnson City, Tenn., was, under section 
5 of the act of 1877, entitled to priority over the claim of the receivers- 

*For other casos see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexesi 
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of William E. Uptegrove & Bro., a New York corporation, vvhich had 
also complied with the act of 18?7 and its amendments ; both the bank 
and the Uptegrove Company being simple contract creditors of tbe 
bankrupt, and the claim of the Uptegrove Company arising under 
loans made to the bankrupt from the New York office of the Uptegrove 
Company, where its principal office or place of business was located. 

The act of 1877 provides (section 5, p. 45) that, while the property 
of ail foreign corporations coming under its provisions shall be lia- 
ble for debts as the property of natural persons : 

"Nevertheless, creditors who may be résidents of this state sliall bave a 
priority in the distribution of assets, or subjeetion of tlie saine, or any part 
thereof, to tlie payment of debts over ail simple contract creditors. * * * " 

In Blake v. McClung, 173 U. S. 239, 19 Sup. Ct. 165, 43 L. Ed. 
432, it was held that, while this provision of the act was unconstitu- 
tional in so far as it gave the claims of Tennessee creditors of a for- 
eign corporation priority over those of natural persons who were citi- 
zens of other states, it was a constitutional exercise of the power of 
the state to prescribe the conditions upon which a foreign corporation 
might enter its territory for purposes of business, in so far as it gave 
the claims of Tennessee creditors priority over those of other foreign 
corporations not doing business in Tennessee under the act, or under 
any statute directly bringing them within the jurisdiction of the courts 
of Tennessee. 

I am of opinion that it likewise gives Tennessee creditors a consti- 
tutional priority in the distribution of the assets of a foreign corpora- 
tion over other foreign corporations likewise engaged in business in 
Tennessee in compliance with its statutes, where such foreign corpo- 
ration bas retained its principal office and principal place of business 
in the state of its création, and where its claim is based upon trans- 
actions conducted through such foreign office. Without determining 
whether a foreign corporation engaged in business in this state, which 
had established its principal office and place of business in the state, 
might be regarded as a de facto résident of Tennessee in such sensé as 
to make it a Tennessee creditor, within the meaning of the act of 1877, 
as to claims arising in the conduct of such business in Tennessee, I 
think it clear that it was not intended by the Tennessee statutes that a 
foreign corporation complying with the terms of the statute before 
doing business in Tennessee should thereby become de jure a Tennes- 
see corporation within the meaning of the act of 1877, so as to place 
it on an equality with Tennessee creditors in ail claims arising against 
another foreign corporation doing business in Tennessee under that 
act and its amendments. 

While I do not think the détermination of this question is necessarily 
controlled by the cases holding that foreign corporations which hâve 
complied with similar statutes do not cease to be citizens and rési- 
dents of the states of their original création within the meaning of stat- 
utes regulating the jurisdiction of Circuit Courts of the United States, 
the real question being solely one of intention of the Tennessee Légis- 
lature as expressed in the statutes in question, yet, after careful con- 
sidération of thèse statutes, I find no expression of intention that a 
foreign corporation complying with their requirements should thereby 
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ipso facto at the same time acquire a new résidence in Tennessee and 
lose its original résidence in the state of its création, so as to share 
witli Tennessee creditors of another corporation in the priorities given 
in favor of Tennessee creditors and against foreign creditors. In 
Blake v. McClung, 172 U. S. 239, 247, 19 Sup. Ct. 165, 168, 43 L. Ed. 
433, the Suprême Court said: 

"ïiooking at the purpose and scope of the ïemief^see statute, it is plain that 
the words 'résidents of thls state' refer to those whose résidence in Tennessee 
wns sucli as indicated that their permanent home or habitation was there, with- 
out any présent intention of removiug therefrom, and having the intention, 
when al)sent from that state, to retiu'n thereto — sijt-h résidence as appertained 
to or inhered in citizensliip," 

It is true that in the act of 1877 it was provided (section 3, p. 45) 
that foreign corporations complying with the act "shall be deemed and 
taken to be corporations of this state, and shall be subject to the juris- 
diction of the courts of this state, and may sue and be sued therein in 
the mode and manner * * * directed in the case of corporations 
created or organized under the laws of this state," and that in the 
amendment of 1891 (Acts 1891, p. 264, c. 122) it was again provided 
in section 4 "that when a corporation compiles with the provisions of 
this act it shall then be, to ail intents and purposes, a domestic corpora- 
tion, and may sue and be sued in the courts of this state, and subject to 
the jurisdiction of the courts of this state just as though it were created 
under the laws of this state." However, in the amendment of 1895 
(Acts 1895, p. 133, c. 81) section 4 of the act of 1891 was amended so 
as to read as follows : 

"ïliat when a corporation coniplies with the provisions of this act, said cor- 
poration may tlieu sne and be sued in tlie courts of this state, and shall be 
subject to the jurisdiction of this state as fully as if it were created under the 
laws of the state of Tennessee." 

The significant feature of this amendment is that the previous pro- 
vision of the act of 1891 that a corporation complying with its provi- 
sions should become, "to ail intents and purposes, a domestic corpora- 
tion," was omitted. 

Construing the original act of 1877 and its amendments in their 
entirety, and in the light of the title of the act of 1877, describing it as 
an act to déclare the terms on which foreign corporations may carry 
on business, and purchase, hold, and convey property in this state, and 
in view of the amendment of 1895, omitting the earlier provision that 
such foreign corporations shall become, to ail intents and purposes, 
domestic corporations (the Uptegrove Company having complied with 
this act, it is to be noted, in 1898, three years after the passage of the 
amendment of 1895), I think it clear that it was not intended that a 
foreign corporation, by complying with thèse acts, should necessarily 
acquire a "permanent home or habitation" in this state, or be treated 
as a domestic corporation for other purposes than that of jurisdiction 
in the courts of the state, and that it was not intended that such foreign 
corporation, upon compliance with the acts, should become, ipso facto, 
a domestic corporation for ail purposes, and should thereby, as a mat- 
ter of law, both acquire a résidence in Tennessee and lose its foreign 
résidence, so as to entitle it to share in the assets of other foreign cor- 
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poratîons on an equality with Tennessee creditors under section 5 of 
the act of 1877. 

In Shaw V. Quincy Mining Co., 145 U. S. 444, 13 Sup. Ct. 935, 36 
L. Ed. 768, the Suprême Court, after quoting the statement in Bank 
of Augusta V, Earle, 13 Pet. 519, 588, 10 L. Ed. 374, that "a corpo- 
ration can hâve no légal existence out of the boundaries of the sov- 
ereignty by which it is created," and "must dwell in the place of its 
création, and cannot migrate to another sovereignty," although "its 
residetice in one state créâtes no insuperable objection to its power: of 
contracting in another," said: ; 

"This statemeut has been often réaffirmée! by tbis court, with some change 
of phrase, but always retaining fhe idea that the légal existence, the home, 
the domicile, the habitat, the résidence, the citizensliip of the corporation can 
only be in the state by which It was created, although it may do business în 
other States whose laws permit it." 

: Not only is there nothing in any of the Tennessee acts which indi- 
cates any intention to deprive the foreign corporations complying with 
their requirements of their original, inhérent, and inaliénable character 
as foreign corporations and résidents of the states of their original 
création, but, on the contrary, the provision of section 5 of the act of 
1891 (page 365) that, when such corporation has no agent in this state 
upon whom process may be served, it rhay be proceeded against by an 
attachment to be levied upon its property and publication as in other 
attachment cases, indicates affirmatively that the Législature did nqt 
contemplate that by a mère compliance with the terms of such statutè 
the foreign corporation would acquire a résidence in this state or nec- 
essarily hâve a résident agent herein, and hence provided that in such 
cases it might be proceeded against by attachment substantially as in 
the case of a nonresident. 

I there fore hold that the Uptegrove corporation, by complying with 
the Tennessee statutes, did not thereby, by opération of law, become a 
Tennessee corporation and résident of the state within the meaning 
of the provision of the act of 1877 relating to the distribution of the 
assets of other foreign corporations similarly situated. I furthermore 
hold, under the facts in this case, that, not having become de jure a 
résident of the state, it did not become de facto such résident, even if 
a foreign corporation having an inhérent and inaliénable résidence in 
the state of its création could ever become at the same time a de facto 
résident of this state within the meaning of the act of 1877, upqp 
which question no opinion is at this time expressed. 

3. I hâve had, however, some doubt whether, under the qualified 
rule stated in Blake v. McClung, supra, the déniai to a foreign corpo- 
ration, subjected to the jurisdiction of the Tennessee courts under the 
act of 1877 and its amendments, of equal participation in the assets pjE; 
other foreign corporations, is an unconstitutional deprivation of its 
rights under the provision of the fourteenth amendment that no state 
shall deny to any person within its jurisdiction the equal protection of 
the laws. I hâve, howeyer, concluded on this point that, while a serious 
question might be raised in the case of a foreign corporation which ha4, 
previously corne within the jurisdiction of the state under valid legis-; 
jation, this constitutional provision can hâve no application where the; 
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exclusion from equal rights with Tennessee creditors is contaîned in 
the very act under which the foreign corporation complaining of the 
exclusion has subjected itself to the jurisdiction of the state, upon the 
ground that, where the state dénies such equal right in the very statute 
exercising its undoubted authority to prescribe the terms upon which 
foreign corporations shall do business within the state, such déniai 
is constitutional as against ail foreign corporations who under such 
statute are thereafter admitted to do business within the state. 

3. Upon the question which I suggested in argument, as to whether 
the City National Bank was to be regarded as a Tennessee créditer 
within the meaning of the act of 1877, I hâve concluded that as the 
principal place of business under its articles of association was fixed 
at Johnson City, Tenn., in pursuance of the express provisions of the 
national banking act (Rev. St. § 5134 [U. S. Comp. St. 1901, p. 3454]), 
it is to be deemed a résident of Tennessee within the meaning of the 
act of 1877. Furthermore, it was so treated in the proceedings before 
the référée, and is so described by the receivers in their pétition for 
review, and, I think, correctly. 

4. It is also urged in behalf of petitioners that, although section 64b 
(5) of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. 
Comp. St. 1901, p. 3447]) proyides that in the administration of the 
bankrupt's estate priority shall be given to "debts owing to any per- 
son who by the laws of the state or the United States is entitled to 
priority," the provision of the act of 1877 should be regarded as an 
insolvency law in référence to foreign corporations, which was super- 
seded by the fédéral bankruptcy act, and that hence the priorities which 
it gives should not be recognized. While, however, it is true that the 
enactment of the fédéral bankruptcy act superseded ail state insolvency 
or bankruptcy laws relative to persons or acts declared by the Congress 
to be subjects of bankruptcy, so that no further proceedings could be 
had under such state laws (1 Remington on Bankruptcy, p, 993, § 1628), 
yet this rule relates merely to the administration of the state laws in 
proceedings in the state courts, and does not prevent the enforcement 
in the fédéral bankruptcy proceedings of any gênerai priorities recog- 
nized by the state laws, where such priorities are conferred by the 
state statutes as substantive rights of priority not dépendent upon the 
resort to particular remédies accessible only in proceedings in the state 
courts, and where such priorities are not in conflict with the express 
priorities declared by the fédéral bankruptcy act itself or otherwise in 
conflict with its provisions. 2 Remington on Bankruptcy, p. 1346 et 
seq., §§ 3194, 2198. Furthermore, the rule relied on by petitioners can 
hâve no application to the statutes in question, which are not, strictly 
.speaking, state insolvency laws within the gênerai rule of suspension, 
but merely statutes prescribing the conditions upon which foreign cor- 
porations may enter the state for purposes of business. 

5. I am of the opinion, however, that the référée was in error in al- 
lowing the claim of the bank priority over the claim of the receivers of 
the Uptegrove Company for the item of $374.10, arising out of serv- 
ices rendered the bankrupt after they had been appointed receivers of 
the Uptegrove corporation by an expert accountant in their employ- 
ment. This item is not a claim of the Uptegrove corporation, but is a 
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claim of the receivers, who appear from this record, inferentially 
at least, to be citizens and résidents of the state of New York; and, 
in so far as the Tennessee statute would give Tennessee creditors 
priority over such claim, its provisions would be unconstitutional under 
the décision in Blake v. McClung. 

An order will accordingly be entered, modifying the order of the 
référée in so far as priority is given to the claim of the bank over the 
claim of the receivers under the above-mentioned item of $374.10, but 
confirming the order of the référée allowing the claim of the bank 
priority over that of the receivers in ail other respects. 



THE EDMUND MOKAN. 

(District Court, S. D. New York. October 14, 1909.) 

Collision (§ 66*)— Tug and Tow— Evidence. 

A collision between a navigating tug and a canal beat in tow on a 
hawser occurred ofï the Battery. No defence was ofïered by the tug ex- 
ceptlng one of inévitable accident, clalmed to hâve arisen through the 
breaking of a wire cable forming part of the steam steering gear. HeH 
that the testimony showed lack of care in the examination of the cable 
from whlch plain defects arose, and the defence could not be sustained. 
[Ed. Note. — For other cases, see Collision, Dec. Dig. § 66.*] 
(Syllabus by the Judge.) 

Action by John Newman and others against the steam tug Edmund 
Moran. Decree for libellants. 

James J. Macklin, for libellants. 
Carpenter, Park & Symmers, for claimant. 

ADAM S, District Judge. This action was brought by John New- 
man, owner of the canal boat Bronx, and Thomas Hamilton, her mas- 
ter, to recover against the tug Edmund Moran, the damages they 
suffered through the sinking of that boat and the loss of the master's 
Personal effects on board, by collision with the tug oflF the Battery on 
the 14th of May, 1908. The boat had her stern eut ofï, causing dam- 
ages to her owner, in an alleged amount of $1,750, and the master 
sufifered from the accident, it is said, the sum of $150. The boat was 
in tow on a hawser of the tug Glencove and proceeding slowly around 
the Battery to NewtOwn Creek, Long Island. There was no fault on 
the part of the Glencove or the tow and the Moran is clearly liable tm- 
less her claim of inévitable accident is sustained. She allèges as fol- 
lows : 

"VIII. About 6:15 P. M. May 15th, 1908, the weather belng clear and little 
or no wind, the steamtug 'Edmund Moran' left the Battery Landing bonnd for 
the steamtug, 'Eugène F. Moran,' which was coming iri from sea with a tow. 
The tlde was flood and the wind northeast. When the 'Edmund Moran' left 
the Battery Landing she was heading to the westward. The wheei of the 
'Moran' was put to starboard in order to go out into the river. A compétent 
pilot was in charge of the navigation of the 'Edmund Moran'; a deckhand 
was forward upon the lookout. The 'Ejdmund Moran' left the Battery Land- 
ing with her wheel partly to starboard and proceeded under one bell. ' After 

•For other cases see same toplc & § nxtmbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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the said steamtug 'Edmund Moran' had passed nnder tlie stern of a Pennsyl- 
vanla steamtug with a barge alongside on her port side, the steamtug 'Glen- 
çove' was somewhat to the southward of the 'Edmund Moran' between the 
Battery and Governors Island proceedlng up the East Hiver. ïhe 'Gleucove' 
had three canal boats in tow, two of which were on two hawsers in the first 
tier and one boat niade fast close behind the second tier. After passing the 
Pennsylvania steamtug the wheel of the 'Edmund Jloran' was put to port 
in order to go under the stern of the 'Glencove's' tow. The 'Moran' was pro- 
ceedlng slowly under one bell. ïhe 'Moran' failed to answer her port wheel 
and didn't sheer to starboard, whereupon bells were immedlately given to 
stop and reverse and an alarm signal was given. The bells to stop and re- 
verse were answered Immediately. Before the headway of the 'Moran' was 
entirely stopped she strucli the last boat in tow of the 'Glencove' causing her 
to sink. This canal boat was laden with coal. The collision occurred nearer 
the New Yorli shore than Governors Island. An immédiate examlnation was 
made of the steering gear of the 'Moran' when it was found that the wire or 
cable connection running from the steering engine to the chain on the port 
side, which was placed in a box, was broken. This wire or cable was made 
of a large number of small wires. ïhe wire was new having only been used 
upon the boat but one month and there had been no indication of any In- 
hérent defects in it. ïhe steering gear of the 'Moran' had been regularly in- 
spected two or three times a week and there was no apparent defect in the 
steering gear. In answer to the alarm signais of the 'Moran' the Revenue 
Cutter 'Calumet' came alongside and made fast to the 'Moran' and towed her 
baek to the Battery Landing. 

IX. Said collision was not produced by any négligence or fault upon the 
part of the 'Edmund Moran' or those in charge of her, but was wholly pro- 
duced by the périls of the sea and was an Inévitable accident. There was 
no appai'ent defect in the steering gear of the 'Moran' which could be ob- 
served by any inspection. That the breaking of said steering gear was due to 
a latent defect and was not caused or produced by any négligence upon the 
part of the said 'Moran.' or those in charge thereof." 

The cable was % of an inch in diameter and 2^4: inches in circum- 
ference, and was no doubt of ample size. It was bought on March 23d 
and put on the boat within 2 or 3 days. It was therefore less than 
2 months old at the time of the accident and should hâve been in good 
order, as the life of thèse cables was generally at least 4 months. It 
was composed of six strands of seven wires each making in ail 232 
wires. The interior was of hemp. It broke in a box opposite the 
engine room on the port side, through which it passed' in going to the 
quadrant of the rudder. 

It was stated by the Moran that the cable was examined twice a week, 
Mondays and Thursdays, sometimes Fridays, by the mate and a deck 
hand, by opening the boxes, turning the wheel hard-a-starboard and 
then hard-a-port and running the fingers along the wires to détermine 
if there was any rough surface. Those called on behalf of the Moran 
said there were no defects observable in the cable. 

A witness, however, of some expérience, the superintendent of a ship- 
yàrd, was called by the libellant, who examined the cable in court and 
said that he found évidences of weakness in several places, which he 
pointed out. Hes'aid: 

"ïou can see by the outslde where it gets worn by traveling on the sheaves ; 
it is shown by the appearance, and aiso by the feellng. * * * ït appears 
to hâve beèn worn for some time. Q. What is there to tell you thatV A. The 
wear — the vvear of the rope; that is the amount of wear on thé strands ; on 
the wire itsélf. * • * Q. Will you point out where it is, showing us a dé- 
tective condition? A. Yes, sir. Hère is one place hère between thèse little 
stnmds,. thi} outside strands of the wire. Q. Well, the wire didn't part where 
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yon hâve got your finger, did it? A. No, but It shows that ît bas been worn ; 
and this point where it has parted was its weakest point. * * * Q. You 
rub your Angers over thls cable where there Is a great deal of oll and grease'.' 
A. Yes, sir. Q. And you think you can find something counected with it to 
stiow that it was worn; what Is that something? A. Well, the wearing of 
tlie rope itself shows that it has considerably more wear at thèse points. Q. 
Does it turn up any rough edges about it ; do you f eel any rough edges where 
thls wear has taken place? A. Yes sir, on thèse strands ; some of them are 
very rough. Q. Which strand are you testifying about? A. Eight where 
the rope is greased, Q. Where do you flnd any edges tumed up on those 
strands ; you put your finger on the spot where you say the outside Is right 
in the immédiate locality of where the strand parted before the collision, and 
tell me where there is any indication of détective condition of this rope? A. 
Hère is a place right (indicating the place) ; and hère is another one, and hère 
Is another one ; the wlre is parted hère, and hère is another one. Q. What 
(lid you flnd there ; you bave indicated that you found this and that and the 
other; what did you find? A. I found the wire broken. Q. Will you point 
out to the court where those wires are broken? A. Yes, sir, thèse strands at 
this point hère, are ail broken ; that is, the wires ; and hère is another one ; 
there are two or three broken there, and hère are two or three. Q. What do 
you call what is broken? A. The center strand of the wire; the wires that 
make up the strands. Q. You mean the center wire under the strand? A. 
Yes sir. Q. Do you know how many wires make up the whole rope? A. I 
don't know just how many there are. Q. How many do you think there are? 
A. Around two huudred or more. 

By the Court; Q. How far is the place that you think. is détective from 
the place where it broke? A. It appears to be about ten feet." 

An inspection of the cable offered in évidence fuUy sustains this 
testimony. It is a clear case of Res ipsa loquitur. 

I doubt very much if the examination was made once or twice a 
week, as claimed, but in any event, the defects which must hâve existed 
were not discovered. The claimant admits that cables of this char- 
acter need constant watchfulness and doubtless when that is glven they 
can be safely used but in its absence fhey are Hable to break and cause 
damage. 

There will be a decree for the libellants, with an order of référence. 



LYOXS V. WESTWATER. 

(Circuit Court, W. D. Pennsylvauia. October 7, 1900.) 

No. 42. 

BiLLS AND Notes (§ 90*)— Considération— Accoîcmodation Notes— Liability 

TO IlECEIVEB of PAYEE. 

A national bank, desiring to increase its capital, found it necessary to 
dispose of 300 shures of the increased stock betore it could do business on 
the increase. In order to deceive the Comptroller, it induced L. to give 
his note for the priée thereof, which was passed into the assets of the 
bauk, and the stock issued to one of the banlc's ofHcers, the certlticate be- 
ing held by the bank, the intention being to sell the stock as occasion of- 
fered and apply the proceeds to the note. L. received nothlng for the 
note, paid no interest thereon ; the dividends from the unsold stock re- 
ceived by the offlcer holding the stock beiug applied tliereto. L. having 
failed in business, and it being necessary to substitute other paper for the 
note, one of the bank's officers procured défendant, who had no knowledge 
of the preceding facts, to exécute his note to the bank on the cashier's 

*For otlj^r cas«s see same toplc & { KtrKHEE io Dec. & Am. Digs. 1SIÛ7 to 4ate, & Rep'r Indexes 
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agreement that he should not te liable thereon, the cashîer as part of the 
transaction writing clefendant a letter reciting that it was expressly un- 
derstood that défendant should not be liable on the note and that the bank 
vvould return the same to défendant on request without payment. Défend- 
ant renewed the note from time to time, paid no interest thereon, and re- 
ceived no dlvldends on the stock. Held, that the bank's receiver was not 
entltled to enforce the note against défendant; there being no showlng 
that It was necessary to pay creditors after the enforcement of stock- 
holder's liabilities. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. § 165 ; Dec. 
Dig. § 96.*] 

Action by Robert Lyons, as receiver of the Cosmopolitan National 
Bank, against James Westwater. On plaintiff's motion for a new trial 
and for judgment non obstante veredicto. Motion denied. 

McCleave & Wendt, for plaintiff. 
E. Y. Breck, for défendant. _^ 

BUFFINGTON, Circuit Judge. This is a motion by plaintiff for a 
new trial and for judgment non obstante veredicto. We find no suffi- 
cient grounds to warrant a new trial. No motion for continuance was 
made when the letter from the cashier was put in évidence, and we 
hâve no assurance now that any additional testimony bearing on sucb 
letter could be produced on a retrial. 

The suit was brought by Robert Lyons, receiver of the Cosmopolitan 
National Bank, against James Westwater, to recover the sum of $37,- 
500, being the amount of a note of his which was found among the 
assets of the bank on the appointment of Lyons by the Comptroller 
of the Treasury. On the trial it appeared that prior to the note in 
suit the bank desired to increase its capital stock from $200,000 to 
$500,000. Under the law this increase had to be subscribed and paid 
in before the bank would be permitted to do business on such increased 
capital. The increase was ail subscribed for save 300 shares. To en- 
able it to do business the bank, without the knowledge of the Comp- 
troller, through some of its officiais, had one Lyon give his note to it 
for $37,500 ; that being the price of 300 shares at $125 per share. This 
note was passed into the assets of the bank, and thereupon the latter 
issued to one of its officers its certificate for the unsubscribed for 300 
shares. This certificate was held by the bank ; the intention being to 
sell the stock as occasion ofïered and apply the proceeds to the payment 
of the Lyon note. Lyon received nothing for his note and paid no 
interest upon it; the dividend from the unsold stock being received 
by one of the bank officiais and applied thereto. In this way the Comp- 
troller was deceived, and led to issue a permit to the bank to do busi- 
ness on the basis of increased capital. Later on Lyon failed, and the 
bank examiner and Comptroller required the d*rectors to hâve his 
note paid or substitute some good paper therefor. Thereupon Mc- 
Kinnie, one of the bank's officers, applied to Westwater, the défend- 
ant, who was a warm personal friend of his, but who was in no way 
interested in the bank and had no knowledge whatever of the preceding 
facts, and what happened is stated in the testimony of the two. Mc- 
Kinnie said: 

•For other cases see same toplc & § mumbbh in Dec. & Am. Dlgs. 1907 to date. & Reu'r Indexe» 
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"I told hiin I would like to liave liim accommodate by making a note for 
$37,500. We liad a note in the liauk for $37,500 wo had to take eut, and tliat 
we had 300 sliares of stock tliat lay tliere in the bank; tliat, as soon as we 
coidd sell it, we would ])ay tiie note, and tliat tliere would be no liability to 
it ; tliat we would hold liim harmles'î from liability. I told him I would bave 
tlie eashier give bim a letter to that effect." 

Westwater said : 

"I was over hère on a matter of business, stopping at the hôtel, when Mr. 
Frank McKinnie came to me and asked me to make a note for $37,500 in favor 
of his uncle, Mr. Beau, as a matter of accommodation to him ; that be wanted 
to use the note in the bank ; and that he would bave the bank send me a letter 
notifyîng me that I was not held responsible on that note. It was a mère ac- 
commodation, and I was not to be held responsible on that note. I told him 
with that understandiug I would do it for bim ; gladly do it for him. I made 
out the note, or he did. I signed it. Then he had his uncle, Mr. Beau, sign it, 
as the note was payable to Mr. Beau, and the next day after I got home to Co- 
lumbus, Ohio, I recel ved a letter from the eashier of the bank regarding the 
note." 

The letter of the eashier was as f ollows : 
"Mr. James Westwater, Columbus, Ohio. "Pittsburgh, Pa., Feb. 23, '09. 

"Dear Sir: Your note for $37,500, for four nionths, to the order of H. K. 
Beau, received from Mr. McKinnie this A. M. It is explicitly understood that 
there is no liability attached to you for this note, the same being used by Mr. 
McKinnie as a substitute for another note. We hereby agrée to returii tlie 
same to you at any time on request witbout payment being made for the pos- 
session thereof. Very Truly Yours, D. J. Richardson, Cashier." 

Westwater renewed the note from time to time until the note in suit 
was given. Other than as stated by him above he had no Icnowledge 
of prior transactions, that Lyon had given a note, or that McKinnie 
was bail upon it. He paid no interest at renewals, the bank applying 
the dividends on the 300 shares of its own stock it held to such interest 
payment. On the trial there was no proof that the proceeds of this 
note was or will be required to pay creditors. Under the authorities 
(Bushnell v. Leland, 164 U. S. 684, 17 Sup. Ct. 209, 41 L. Ed. 598; 
Studebaker v. Perry, 184 U. S. 258, 22 Sup. Ct. 463, 46 L. Ed. 528 ; 
Kennedy v. Gibson, 8 Wall. 498, 19 L. Ed. 476 ; Casey v. Galli, 94 U. 
S. 673, 24 L. Ed. 168 ; McCormick v. Bank, 165 U. S. 538, 17 Sup. 
Ct. 433, 41 L. Ed. 817), the ComptroUer having exclusive power to 
levy assessments on stockholders for the payment of creditors, this 
court having no power to détermine whether an assessment is necessary 
and the proof being that the creditors bave already been paid 50 per 
cent, of their claims from the assets, that assets still remain unliqui- 
dated, and that the ComptroUer bas only assessed the stockholders 45 
per cent., we are justified, in the absence of ail proof on the subject, 
in assuming that the fruit of a judgment in this case would not be used 
for the payment of creditors, but in relief of stockholders and to 
reimburse them for the assessment the ComptroUer bas laid to liqui- 
date the indebtedness of the bank. Now, it is clear that if the bank 
had sought to en force this note prior to the receivership, and no rights 
of creditors were involved, it could not bave done so. Westwater was 
not a party to, or indeed had any knowledge of, the original wrong 
which the bank, through its officers, had consummated. No questions 
of knowledge by the bank or ratification by it of acts of its officers 
173 F.— 8 
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were involved so far as he was concerned. The acts had been donc. 
The bank was doing business on the enlarged capital. It had issued 
a certificate for the stock to its own officer. It was applying the divi- 
dends on this stock to the interest of the Lyon note. It was enjoy- 
ing the fruits of its officers' acts. Manifestly under such conditions 
it could not hâve recovered on this note from Westwater. And the re- 
ceiver "takes subject to ail claims and défenses that might hâve been 
interposed against the insolvent corporation." Scott v. Armstrong, 
146 U. S. 499, 13 Sup. Ct. 148, 36 L. Ed. 1059; Fisher v. Simons, 28 
U. S. App. 95, 64 Fed. 311, 13 C. C. A. 125 ; Casey v. La Société, 
3 Woods, 77, Fed. Cas. No. 2,496. Banks as well as individuals are 
bound to be honest, and, as it would bave been highly inéquitable for 
this bank prior to the receivership to hâve collected this note for its 
stockholders, it is equally inéquitable to do so after the receivership. 
We accordingly deny the receiver's motion for judgment non ob- 
stante veredicto, and direct the clerk to enter judgment in favor of 
the défendant. 



UNITED STATES v. TRAYNOR. 

(District Court, E. D. Tennessee, S. D. March 20, 1909.) 

No. 3,130. 

1. Bail (§ 79*)i— Beeach of Condition or Reoognizance— Relief feom Ija- 

BiLirr— Fedeeai. Statute. 

Under Rev. St. § 1020 (U. S. Comp. St. 1901, p. 719), whlch authorizes 
a fédéral court to remit the penalty of a forfelted recognlzance "whenever 
It appears to the court that there has been no wlUful default of the par- 
ty," etc., such remission may be made, although the term has expired at 
whlch final judgment was taken on the recognlzance under a wrlt of 
scire facias. 

[Ed. Note.— For other cases, see Bail, Dec. Dig. § 79.*] 

2. Bail (§ 79*)— Forfeiture of Recognizance— Relief from Liability. 

The sureties on a crimlnal recognlzance held entltled to a remission of 
a part of the penalty for whlch judgment was taken against them on Its 
breach where the défendant was afterward rearrested, convieted, and serv- 
ed his sentence. 

[Ed. Note.— For other cases, see Bail, Cent. Dlg. §§ 350-369; Dec. Dig. 
§ 79.*] 

On Application of Sureties for Remission of Judgment on Recog- 
nlzance. 

Jas. R. Penland, U. S. Atty. 
Bright & Early, for Traynor. 

SANFORD, District Judge. 1. I am of the opinion that under 
Rev. St. § 1020, re-enacting Act Feb. 28, 1839, c. 36, § 6, 5 Stat. 323 
(U. S. Comp. St. 1901, p. 719), the court has authority in its discrétion 
to remit the whole or any part of the penalty of a recognlzance in a 
crimlnal case forfeited by breach of condition, even although the term 
has expired at whlch a final judgment was taken on the forfeited 
recognlzance under a writ of scire facias. While it is true that, gen- 

•For other cases see same topio & § numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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erally speaking, ail final judgnients of a court pass beyond its control, 
unless steps be taken to set aside, modify, or correct them during the 
term at which they were entered, except in certain cases where cor- 
rection of a judgment may be made at a subséquent term under a writ 
of error coram vobis (Brooks v. Railroad Co., 103 U. S. 107, 26 L. Ed. 
91 ; Bronson y. Schulten, 104 U. S. 410, 26 L. Ed. 797), I think that 
an exception is made in the case of a forfeited recognizance by the 
broad and unqualified provision in Rev. St. § 1020, that the penalty may 
be remitted "whenever it appears to the court that there has been no 
willful default of the party, and that a trial can, notwithstanding, be 
had in the cause, and that public justice does not otherwise require 
the same penalty to be enforced." There is nothing in this statute 
indicating any intention to limit the power of the court in this matter 
to the term at which a judgment is rendered, and, in view of the use 
of the broad and unrestricted term "whenever," I think the statute 
must be construed as vesting discrétion in the court so long as the 
enforcement of the penalty remains otherwise within the control of 
the court, and therefore that so long at least as the money collected 
under the exécution remains in the registry of the court and has not 
been covered into the United States Treasury the court is authorized 
to remit the penalty in whole or in part. 

While it is true that it was said by Attorney General Cushing in 
1854, in 6 Opin. Atty. Gen. 408, that, after the proceedings under a 
forfeited recognizance had "reached the final point of return of exé- 
cution to judgment in scire facias," they had passed beyond the point 
at which the court could remit, this was merely said arguendo in deter- 
mining the question as to whether in the case before him upon which 
he was expressing an opinion the Président had the right of pardon, 
and, while the act of 1839 (5 Stat. 321, c. 36) is cited in his opinion, 
no référence is made whatever by him to its broad and unrestricted pro- 
visions nor is any reason given for the opinion expressed by him. On 
the other hand, it was subsequently held by the District Court for the 
Western District of Pennsylvania in 1863, in United States v. Duncan, 
2 Pittsb. Rep. 328, Fed. Cas. No. 15,004, in a case where, as appears 
from the facts, a final judgment had been rendered against the bonds- 
men under a scire facias two years before the application made by the 
bdndsmen for a remission of the judgment, that the court might ex- 
tend such relief after judgment, even although it had become a debt of 
record against the défendant in favor of the United States, under the 
provisions of the act of February 28, 1839 (5, Stat. 321, c. 36), which 
was held to be simply in affirmance of the common-law power of 
the court. This appears to be the only case directly in point upon this 
question, although in the later case of United States v. Barger (C. C.) 
20 Fed. 500, decided by the same District Court in 1884, it was held 
that a forfeiture might be set aside during the terjn at which ït was 
entered, being then still under the control of the court, thereby im- 
plying that it could not be set aside after such térm.. Yet as this was 
not expressly held and no référence was made to the Duncan Case, 
the latter case cannot be said to hâve been overruled by a mère implica- 
tion which, even if expressly stated, would, at most, hâve been a 
dictum. ...... . ■ ., ■» 
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I am further advised that in at least two unreported cases in thîs 
court the same conclusion was reached by Judge Clark, it being held 
by him, as I am informed, in the case of United States v. Wilson, and 
in another case from Fentress county, that the court had authority 
to remit a judgment of this character even at a 'subséquent term to that 
at which it had been rendered. 

3. Upon the merits of this application, I am of the opinion that while 
the bondsmen were négligent in failing to give heed to the scire facias 
Vvhich had been served upon them and in failing to appear in court at 
the May term, 1907, to show cause why the conditional judgment that 
had been taken in December, 1906, under the recognizance, should not 
be made final, nevertheless, as it does appear that the défendant was ar- 
rested under an alias capias after the forfeiture had been declared 
on the bond and subsequently appeared, and, under sentence of the 
court, served eut his term of imprisonment, the case is one in which 
the court should in its discrétion remit part of the penalty of the bond. 
As was said by Chief Justice Marshall in United States v. Feely, 1 
Brock. (U. S.) 255, Fed. Cas. No. 15,083, it is not the object of a 
recognizance "to enrich the treasury." 

An order will therefore be entered remitting ail that portion of 
the original judgment under the scire facias except such sum as is 
necessary to satisfy and discharge ail costs accrued upon the scire 
facias, including the costs incident to this application, and also ail 
costs which accrued in the criminal prosecution of the défendant Tray- 
nor, and directing that the remainder of the sum collected from the 
bondsmen under the exécution, and now in the registry of the court, 
after paying such costs, be refunded to the bondsmen or to their at- 
torneys of record. 



In re SOPER. 
(District Court, D. Nebraska, Hastlngs Division. June 28, 1909.) 

1. Bankbuptct (§ 399*)— EXEMPTIONS— Peeferential Transfeb of Propebtt. 

Wliere a bankrupt made chattel mortgages withln four months prior 
to his bankruptcy, whlcli were surrendered by the mortgagees as préfér- 
ences, the effect was to restore the property to the bankrupt's estate as If 
no mortgage had ever existed upon It; and the bankrupt inay clalm his 
exemption thereln, free from any clalm of the mortgagees, and the mort- 
gages are not revlved as to the property so selected. 

[E>î. Note.— For other cases, see Bankruptcy, Dec. Dig. | 399.*] 

2. Bankbuptct (I 400*)— ExEMpnosfs— DuTT oï Trustée to Delivee Exempt 

Pbopérty. • 

It Is the duty of a trustée In bankruptcy, who has set oft to the bankrupt 
Personal property selected by hlm as exempt, pursuant to an: order of tho 
référée, and reported the^same, to which report no exception was takcn, to 
deliver possession of such property to the bankrupt. - 

[Ed. Note. — For other ca;ses, see Bankruptcy, Dec. Dig. § 400.*] 

In Bankruptcy. On review of action of référée. 
F. A. Mulfinger, for bankrupt. ^^ 

Tibbets, Morey & Fuller and Paul Boslaugh, for trustée. 

*For otber ceseï ie« aame topie & { xxniBu in Dec. * Am. Dis*. 1907 to date, * Rep'r Indexes 
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THOMAS C. MUNGER, District Judge. Lewis A Soper filed a 
pétition in voluntary bankruptcy, and an order of adjudication was 
duly made, and thereafter a trustée was appointed. The batikrupt 
had given to some of his creditors a chattel mortgage oa certain Per- 
sonal property within four months of the adjudication, ard thèse cred- 
itors filed with the référée a surrender of the mortgage as a préfér- 
ence, admitting it to be a préférence, but asserting the mortgage to be 
a lien upon certain property included in the mortgage which the bank- 
rupt claimed as exempt. The claims of the creditors were allowed by the 
référée for the full amount against the estate of the bankrupt. The bank- 
rupt set up his exemptions in his original pétition, filed with the réf- 
érée a demand that his exemptions be set oflf for him, and asked for 
an order upon the trustée setting ofï such exemptions. The référée or- 
dered the trustée to set ofï and deliver to the bankrupt his exemptions 
as they should be selected by him. The trustée filed a report, follow- 
ing, in substance, the forms prescribed by the Suprême Court (form 
No. 47),^ containing a list of the property designated and set apart to be 
retained by the bankrupt, with the value of each article. At a later date 
the bankrupt moved the référée for an order citing the trustée to show 
cause why he f ailed to place the bankrupt in possession of the property 
ordered delivered to him as exempt. After a hearing, in which there 
was no évidence ofïered, the référée refused to enter any of the orders 
prayed for by the bankrupt, and the bankrupt filed his pétition for re- 
view. 

The facts as set forth in the pétition of the bankrupt for an order up- 
on the trustée are undisputed. To the trustee's report setting aside the 
exemptions to the bankrupt no exceptions bave been filed. The trus- 
tee's report was filed June 18, 1908. -General order No. 17 ^ requires the 
trustée to make report of the exempt articles set off to the bankrupt, 
with the estimated value of each article, and provides that any creditor 
may take exceptions to the détermination of the trustée within 20 days 
after the filing of the report, and that thèse exceptions may be argued 
before the référée, and may be certified to the court for final détermina- 
tion, at the request of either party. The trustée was acting under an or- 
der of the référée, dated June 18, 1908, which directed the trustée to set 
oflf and deliver to the bankrupt the exemptions selected by him. The 
trustee's duty under this order was not only to designate the articles be- 
longing to the bankrupt as his exemptions, and to afïix a value to each 
of the said articles, but also to deliver the possession of such articles to 
the bankrupt. It is shown that the trustée has not delivered the posses- 
sion of the exempt articles to the bankrupt. The trustée was in pos- 
session of such articles prior to the time of making his report, but 
upon setting them aside as exempt the title to them was no longer in 
the estate of the bankrupt: Lockwood v. Exchange Bank, 190 U. S. 
294, 23 Sup. Ct. 751, 47 L. Ed. 1061. The trustée was entitled to 
possession only until he ascertained that such articles were exempt, 
and thereupon it became his duty to deliver such articles to the bank- 
rupt. 

The case has been presented upon the théory that the bankrupt, by 
giving a mortgage to secure certain of his creditors, was guilty of a 

1 18 Sup. Ct. xii. « 89 Fed. viil, 32 C. G A. xlx. 
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préférence, and that, upon the trustee's recovering the property so con- 
veyed, the bankrupt was not entitled to claim his exemptions in such 
property, as against the trustée, citing In re White (D. C.) 109 Fed. 
635; In re Long (D. C.) 116 Fed. 113; In re Evans (D. C.) 116 
Fed. 909 ; In re Coddington (D. C.) 126 Fed. 891. Thèse cases hold 
that where a bankrupt conveys or mortgages property, and the trans- 
action amounts to a préférence, after the trustée has been put to the 
expense and inconvenience of recovering the property so conveyed, the 
bankrupt cannot claim his exemptions in such property. 

The effect of the surrender of the préférences received by the cred- 
itors was to restore the property of the bankrupt to his estate as if no 
mortgage had ever been made upon the property. The bankrupt has 
not lost his right to claim his rédemptions, unless it is because of 
the mortgage given by him. The trustée did not obtain the prop- 
erty under this mortgage, but in hostility to it. It came into his hands 
unburdened by the mortgage, and as if the mortgage had never been 
given. Therefore neither the trustée nor the bankrupt are estopped 
by the terms of the mortgage. From the time the trustée took the 
property until such time as the bankrupt should assert his claim of 
exemptions, the trustée had the titlè to ail of the property, and the 
mortgage was no lien upon any portion of it. Upon the assertion of 
the right of the bankrupt to his exemptions, the mortgage was not re- 
vived upon the articles selected as exempt. The title of the bank- 
rupt is a new title, in effect antedating the mortgage, because the 
mortgage was given within four months of the bankruptcy. Upon 
the restoration of this property to the bankrupt's estate, it was sub- 
ject to the exemptions of the bankrupt. In re Falconer, 110 Fed. 111, 
49 C. C. A. 50; Bashinski v. Talbott, 119 Fed. 337, 56 C. C. A. 241 ; 
In re Talbott (D. C.) 116 Fed. 417 ; In re Schuller (D. C.) 108 Fed. 
591. 

The question now presented is not as to the right to hâve such ex- 
emptions declared or set aside to the bankrupt, but as to the effect 
of the order of the référée, and of the setting aside of such articles 
"by the trustée. No exceptions were taken to thèse acts of the référée 
and trustée, and they bave become final. The trustee's report setting 
aside the exemptions of the bankrupt is not a mère statement of the 
abstract right of the bankrupt to such exemptions, nor is the bankrupt 
required to proceed in the state courts to recover such exempt articles 
from the trustée. It is the duty of the trustée to surrender his pos- 
session of the Personal property which he set apart to be retained by 
the bankrupt as exempt, and the bankrupt was entitled to the order 
asked for, requiring the trustée to show cause why he failed to place 
the bankrupt in possession of the property. 
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In re LEVIN. 
(District Court, S. D. New York. April, 1909.) 

1. Bankruptcy (§ 359*)— Pbefebenoes— Secured Claims— Pledges. 

Where a banlcrupt obtalued ad vaii céments on account of goods alleged to 
hâve been sold to nierchants in distant cities. and thereaftcr obtained ad- 
vaufes on acconut of goods falsely represented to hâve been sold, agreeing 
tliat elaimants slionld be secnred for snch adviiiiccs by the goods theuiselves. 
sueli agreement did not constitnte an unlawful préférence, but entitled 
flaimants to retain the proceeds of the goods and to hâve their claim al- 
lowed for the deficiency. 

[Kd. Note. — For other cases, see Banlcruptcy, Cent. Dig. § 247; Dec. 
Dig. § 159.*] 

2. BaSKRUPTCY (§ 3421/2*)— FiNDING BY REFEREE— ReVIEW. 

A finding of fact by a référée as to the existence of a contract between 
claimant and the bankrupt ought not to be set aside by the court on a pé- 
tition for review, unless pre.indico or il1 will is apparent or there is a total 
laok of évidence to support the finding. 

[Ed. Note. — For other c-ases, see Bankruptcy, Cent. Dig. § 5.30 ; Dec. Dig. 
§ 3421/2.*] 

3. ASSIGNMENTS (§ 78*)— Secubities— Remedy. 

The assignment of a deht carries with it every remedy and security 
available by the assigner as incident thereto, though they are not specially 
named in the assignment. 

I Ed. Note. — For other cases, see Assignments, Cent. Dig. § 145 ; Dec. Dig. 
§ 78.*] 

4. Assignments (§ 24*)— Claims Assignable— Tort. 

The cause of action for a mère tort is not assignable. 
|Ed. Note.~For other cases, see Assignments, Cent. Dig. §§ 42-40; Dec. 
Dig. § 24.*] 

5. Assignments (g 7G*)— Claims Assignable— Assignment of Evidence of 

Debt. 

In the absence of an agreement, express or implied, to transfer property 
or to ereate a lien thereon, the mère assignment of the évidence of a debt 
will not transfer the incidents thereto, miless the debt itself is assigned. 

[Ed. Note. — For other cases, see Assignments, Cent. Dig. § 143 ; Dec. Dig. 
§ 76.*] 
0. Carriers (§ 56*)— Bill of Lading— Tbansfer. 

Delivery of a bill of lading without written indorsement. if mado with 
the intention of passing title to the goods, is sufficient therefor. 

[Ed. Note. — P^or other cases, see Carriers, Cent. Dig. § 108; Dec. Dig. 
§ 5G.*] 

In the matter of Louis Levin, bankrupt. On pétition by the bank- 
rupt's trustée for review of the referee's allowance of a claim of M. 
h. & C. Ernst. Affirmed. 

The following is tlie opinion of the référée: 

DEXTER, Référée. Messrs. M. D. & C. Ernst were bankers in the city of 
New York, whose bnsiness consisted niainly of making loans to nierchants 
on their accounts receivable. The bankers did not make a practlce of loaning 
on wareliouse receipts or goods in store. On .lune 10, 1903. one Rosentbal, 
a commission merchant and broker, introduced to the bankers Louis Eevin, 
with whom they had had no previous acquaintance or dealings, for the iiur- 
I)ose of negotiating loans from them on notes of Levin secured by assignment 
of accounts, among others an account of Weinstock, Lubin & Co., merchauts in 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to Sate, & Rep'r Indexes 
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San Francisco. l\rr. Ernst said lie was willina; to loan on tbe transfor of tlic 
accounts as soon as lie could "got acknowledsnients," or liave the aecuuiits 
properly verifled ; but on Leviii's urgiiig au immédiate advance, and statiug 
that "we will pletlge tlie goods and tlie accounts," lUisentlial was insin:(tea 
to verify the orders and to see ttiat tlie goods were atout to be shipped. and 
to report to Ernst, wliich was done. Tlie Weinstoclt order appeared to be 
regular, and the goods in cases were closed and marked in RosentliaFs jiros- 
énce, ready for slilpuient, and tbe iirst loau of $1,825 was made. Tbe iteniizcd 
account and assignment were delivered to the bankers, together witli a bill of 
lading in tbe usiuil forni, as well as tbe truckman's receipt. On June Ittb a 
similar transaction occurred witb référence to an account of one l'ilene. in 
Boston, and $4.")0 was advanced. Botb of thèse accounts represented boiia fide 
ordere for goods, and were legitimate, althougli snndry reelaiins were subse- 
quently made by the consignées by reasou of alleged shortages, overl)illit!g, 
and trade discounts. There was subsequently collected by the bankers on tbe 
Filene account the sum of $471.47, and on the Weinstock account $1,475.25— 
total, St.496.72 — which was duly cred'ited to the Levin account. 

Having tlius won the confidenee of the bankers, Levin proceeded to work a 
barefaced fraud on them. At various dates between June 15th and June 25tli 
he assigned sundry accounts puniorting to represent goods sold to merchants 
in distant cities and received advances on similar terms, amounting to $(>,5(i8. 
It does not appear that there was any further examination of the goods to 
be shipped, or any further conversation as to sccurity ; but in eaeli instance, 
before the advance was made, bills of lading in tbe usual forin covering tbe 
shipnient of goods to the consignée mentioned In the account were delivered 
by Levin or his représentatives to the bankers, together with the truckman's 
receijit showing the delivery of tlie goods for shipnient. Ail of thèse last- 
mentioned accounts proved entirely fictitious and were repudiated by tbe con- 
signées, as the goods had never been ordered. Before the discovery of tbe 
fraud Levin had abscoiided, and a pétition iu banlvnii>tcy was filed against liiin 
on Jane 29, 1903. The bankers, after correspondence with the various con- 
signées, were eonvinced of the fictitious natufe of the accounts, and proceeded 
to realize on the goods to the best advantage possible. Some goods were sold 
to the consignées at half priée to close out the matter and save freight cliarges 
if reshipped. In other instances the goods were returned to the bankers and 
disposed of by them as well as they were able. In this way they recouped 
their loss to the extent of $3,992.14, having paid out in freight, telegrams, and 
other expenses $279.04. A proof of claim was flled April 22, 1904, for $3,462.58. 
The trustée considers the amount of the claim to be correct, but objects to its 
allowance on the ground that the taking and rétention of the goods above men- 
tioned constituted an unlawful préférence to the claimants, which they should 
surrender before the claim can be allowed. 

It is a well-settled rule of law that the assignment of a debt carries with it 
every remedy and security for such debt avaibible by the assigner as incident 
thereto, although they are not specially named in the instrument of assign- 
ment. Am. & Eng. ISiicy. Law, vol. 2, 1084 ; Oraig y. l'arkis, 40 N. Y. 181, lUO 
Am. Dec. 409; Ilose v. Baker, 13 Barb. (N. Y.) 230. But it is with mucii 
force urged by the learned counsel for the trustet; tbat, conceding tbe i-ule to 
be as above stated iii cases where there was a bona fide sale and a valid claim 
capable of assignment, it can bave no application to tbis case, where the .«aies 
were entirely fictitious and there never was a valid and assignable account. 
He cites as controlling the opinion of Judge Hough in the case of Pratt v. 
Columbia Bank, hereto annexed, where the same bankruptcy frauds were un- 
der considération. This opinion is suppleinentary to the main décision report- 
ed iu 157 Fed. 137, 18 Am. Bankr. Kep. 406, and was rendered on the settlo- 
ment of tbe decree in that case. Judge Hough says, with relation to the Levin 
frauds: "The bankrupt could not create an equity in favor of the Columbia 
Bank by working a fraud on the bank and his other creditors. It is an in- 
eradieable objection to this allowance that there never was any such account." 

This décision concisely states the law as I understand it, and would be con- 
clusive of this proceeding, if the facts were the same. Of course, a chose in 
action for a mère tort Is not assignable, and an attempted assignment is void, 
and confers no rights on the assignée. People v. Tioga Coni. Pleas, 19 Wend. 
(N. Y.) 73 ; Pulver v. Harris, 52 N. Y. 73. And It is true that In the absence of 
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an agreement express or implied. to transfer property or to create a lien tliero- 
on, the mère assisnment of the évidence of a debt will not transfer the inci- 
dents thereto, uuless the debt itself Is assigned. Battle v. Coit, 26 N. Y. 404. 

If the Erijst firm held only fictitlous accounts as securlty, it may be con- 
ceded that they could not claim the goods shipped merely in furtherance of 
the fraud and to deceive the bankers. But I find, on a careful examlnation of 
the testimony, that there was an oral agreement between Levin and Ernst at 
the flrst interview to secure the bankers by the goods themselves and to sub- 
rogate the bankers to ail the rights therein which Levin had. The delivery et 
the bills of lading without a written Indorsement, if made with the intention ol 
])assing the title to the goods. Is sutlicient to elï'cct that purpose. Kochester 
Bank v. .Tones. 4 X. Y. 407. 55 Am. Dec. 290; Mavii'e Bank- v. Wright. 46 Barb. 
(N. Y.) 45 ; ilerchants' Bank v. Eailroad Co., 69 N. Y. 376. The intention ot 
the parties will be entoreed in e<iuity, and Levin's debt to the bankers, there- 
fore, stands as a secnred. and not as a preforred, claim. In re Busby (D. C.) 
124 Fed. 469, 10 Am. Bankr. Rep. 050. 

The lien thns created having heen accepted in good falth, and not in con- 
templation of or In fraud upon the bankruptey act (Act July 1, 1898, c. 541, 
80 Stat. 544 [U. S. Comp. St. 1901, p. 3418]), and for a présent considération, 
it is not affected by the act (section ()7d). and henee the clniniants are entitled 
to retain the proceeds of the goods sold by them, and to hâve their claim al- 
lowed for the deflciency. 

So ordered. 

Julius Henry Cohen, for petitioner. 

Ernst, Lowenstein & Cane (Bernard M. L. Ernst, of counsel), for 
claimants. 

HOUGH, District Judge. The interesting nature of the question 
suggested in argument has led me to carefully consider the évidence. 
The référée has found, as matter of fact, that there was an agreement 
between Levin and Ernst to secure the Ernsts "by the goods them- 
selves." If there was such an agreement, it should be carried out in 
equity, no matter how inappropriate were the means adopted for put- 
ting the agreement in force, so long as such means were not unlawful. 
This finding of fact is at the bottom of the whole case, and without 
disregarding it the referee's décision cannot be upset. 

It is not and cannot be denied that there is évidence to support this 
finding, and such évidence was given before the référée and presum- 
ably in bis hearing. It is sufficient to refer to the testimony of M. L. 
Ernst. This case is one, in my judgment, calling for the application 
of what I believe to be the most salutary rule of litigation, viz., that a 
finding of fact made by a trial court ought never to be disturbed or 
upset, unless préjudice or ill will is apparent or a total lack of évi- 
dence to support the finding is demonstrated. By adopting the ref- 
eree's finding of fact I think the case is disposed of, 

The pétition of review is dismissed. 



In re ACRETELLI. 

(District Court, S. D. New York. IMarch, 1909.) 

1. DowEH (§ 39*)— Natdee of Estate— Extinguisiimbnt. 

\ wife's inchoate right of dower, though not a lien, nor an estate nor 
Interest in land, is nevertheloss a substantial right, possessing in légal 
contemplation many of the incidents of property, one of which is the 

*For other cases see same topic Se § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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capaeity of extlngulshment at the instance of the wlfe In favor of her 
husband, or hls assignée or trustée In bankriiptcy. 

[Ed. Note.— FOr oOier cases, see Dower, Cent. Dlg. §§ 155, 156 ; Dec. Dig. 
{ 39.* 

How inchoate riglit extingulslied, see note to Black v. Elkliorn Minmg 
Co., 3 C. C. A. 316.] 
2. DowEB (§ 49*)— AssETS— Land— Sale— Eelinquishment or Doweb. 

Where a bankrupt's wife, by letter to his trustées, agreed to extinguish 
her dower Interest in her husband's real estate for a specifled priée, slie 
thereby consented to a sale of the real estate f ree froin her dower Interest, 
which the court thereupon had power to order. 

[Eid. Note.— For other cases, see Dower, Cent. Dlg. § 157; Dec. Dig. 
f 49.*] 

In the matter of one Acretelli, bankrupt. On application by the 
trustées for the sale of the bankrupt's real estate free from the inchoate 
dower interest of the bankrupt's wife. Application granted. 

Sternberg, Jacobson & Pollock (Henry W. Pollock, of counsel), for 
trustées. 

James C. Church, for bankrupt's wife. 

HOUGH, District Judge. It cannot, I think, be doubted that an 
inchoate right of dower is not a lien, nor an estate nor an interest in 
land; yet it is declared to be a substantial right, possessing in con- 
templation of law many of the incidents of property. The only inci- 
dent which need be considered upon this motion is that it is capable 
of extinguishment at the instance of the wife and in favor of her hus- 
band, assignée, or transférées. 

The husband's trustées in bankruptcy are undoubtedly in a position 
to receive such extinguishment, and Mrs. Acretelli has by her letter, 
of February 3d agreed to extinguish at a stated price. She has, there- 
fore, consented that her bankrupt husband's real estate be sold free 
from her inchoate right of dower, and it was held in Savage v. Savage, 
15 Am. Bankr. Rep. 599, 141 Fed. 346, 72 C. C. A. 494, 3 L. R. A. (N. 
S.) 923, that the right to make such a sale inhered in the bankruptcj 
court upon the wife's consent. The right to make the sale présupposes 
the power to compel it (the consent once given). 

On the authority of the case cited, therefore, the motion will be 
granted. 



UNITED STATES v. MOORE et al. 

(Circuit Court, D. Oregon. October 11, 1909.) 

No. 2,907. 

1. CONSPIRACT (§ 43*)— INDICTMENT— CONSTEUCTION. 

Au indictment charglng that defendauts did conspire, combine, confed- 
erate, and agrée together to defraud the United States, by corruptly and 
for their own gains administering and procuring the administration of 
Act Cong., March 3, 1901, c. 853, 31 Stat. 1133 (U. S. Comp. St. 1901, p. 
3769), appropria ting money to survey public lands, in a manner contrary 
to tlie true Intent and purpose thereof, and wasteful of the money so ap- 
proprlated and apportioned, prejudiclal to the welfare and interest of the 
TJnited States and the public service thereof, did not charge a conspiracy 

•For other cases see same topio & S numbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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to dofvand tl'.o govei-nini'nt of its money or property, but charged a con- 
s])iriicy to defniud the United States by corruptly administering an act of 
Con,^ress. 

lEd. Note. — For other cases, see Conspiracy, Cent. Dig. § 97; Dec. DJg. 
§ 43. *J 

2. Conspiracy (§ 33*)— Pukpose— Administration of Statute. 

A conspiracy to defraud the United States by corruptly administering 
an act of Congress. contrary to the true intent and policy thereof, con- 
stitutes an indictable oftense under Rev. St. § 5440 (U. S. Comp. St. 1901> 
p. 3676), prohibitlng a conspiracy to defraud the United States in any 
manner or for any purpose. 

FEd. Note. — For other cases, see Conspiracy, Cent. Dig. § 60; Dec. Dig. 
î S3.*] 

3. CoKSPiBACY (§ 33*)— Statute— "DefbatjD." 

The term "defraud," as used in Rev. St. § 5440 (U. S. Comp. St. 1901, p. 
3676), prohibitlng a conspiracy to defraud the United States in any man- 
ner or for any purpose, should not be construed as llmited to frauds re- 
specting property rights, but Includes the deprlvatlon of any rlght by dé- 
ception or artifice; the act being Intended to sedure the wholesome ad- 
ministration of the lavvs and afCalrs of the United States in the Interests 
of the government. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 97; Dec. Dig. 
§ 33.* 

For other définitions, see Words and Phrases, roi. 2, pp. 1947-1949 ; vol, 
8, p. 7631.] 

i. CoNSPiBACY (§ 23*)— Défense. 

A conspiracy eonsists of a combinatlon between two or more persona 
to do a crlminal or an unlawful act, or a lawful act by crimlnal or unlaw- 
ful means, includlng, as an essentlal élément, a eorrupt motive. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 32; Dec. Dig. 
{ 23.» 

For other définitions, see Words and Phrases, vol. 2, pp. 1454-1461 ; vol. 
8, p. 7613.] 

5. Conspiracy (§ 43*)— In dictment— Motive. 

In an indictment for conspiracy, the eorrupt motive may be alleged, 
either by charglng that the object of the conspiracy Is to accompllsh an 
unlawful act, in which case the intent Is made to appear by the charge of 
a combinatlon to do the unlawful act, or by charglng a combinatlon to do 
the lawful act, or the act liinocent in Itself by unlawful means, where the 
intent niust appear by an allégation of the means. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dig. §§ 86, 88; Dec. 
Dig. § 43.*] 

6. Conspiracy (§ 43*)— Indictment— Motive. 

Where it is alleged that certain persons confederated to do a lawful act 
by crimina! means, the Indictment must charge that the means employed 
were attended by a eorrupt motive. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 86, 88; Dec. 
Dig. § 43.*] 

7. Conspiraoy (§ 33*)— Fbaud— Completion of Offense. 

Where a conspiracy is formed to defraud the United States In any man- 
ner, in violation of Rev. St. § 5440,i the offense is complète when the con- 
spiracy is formed, and the conspirators are subject to prosecution when- 
ever one or more of them has done any act in the furtlieranee of the un- 
lawful scheme devised and agreed on; It being, therefore, sufficlent that 
the conspiracy, when formed, was attended with corriipt motives and was 
for a eorrupt purpose. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 60; Dec. Dig. 
§ 33.*] ^^^ 

*For other cases see same toplc & | numbeb In Dec. & Am. Dlgi. 1907 to date, & Rep'r Indexe! 
'U. S. Comp. St. 1901, p, 367S. 
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8. CoNSPiBAcT (§ 43*)— Fhaud— CoBRUPT Motive. 

An indictment for conspiracy, alleging that défendants conspired to 
procure tlie nuiladniiiustration of Aet Cong. Mardi 3, 1901, c. 853, 31 Stat 
1133 (U. S. Coni]). St. liX)l, p. 37(>9), a])pr()prlating nioney for tlie siirvey 
of public lands in a sp<'ciiied order, by pmcuring tlie use of such funds for 
tlie survey of lauds \yhicli vvere uonagricultura] and the subject of fleti- 
tious entries, sutfieiently charged the couspirators' corrupt purpose, and 
was therefore uot objectlonable for failure to allège that défendants liad 
gullty knowledge of tlie falsity of the entries. 

[Ed. Note. — li'm- other cases, see Conspiracy, Cent. Dlg. § 88; Dec. Dig. 
§ 43.*] 

Rufus Moore and others were indicted for conspiracy. On demurrer 
to the indictment. Overruled. 

The pending controversy is upon the demurrer to an indictment charging the 
défendants wlth having entered into a conspiracy to defraud the government. 
The indictment présents that, by an act of Cougress entitled "An act niaking 
appropriations for sundry civil exptmses of tho government for the fiscal year 
ending June thirtieth, nineteen huiidred and two, and for other purjioses." ap- 
proved March 3, 1901 (31 Stat. 1133, c. 853 [TJ. S. Couip. St. 1901, p. 3709]), 
the sum of $325,000 was appropriated for sur^-eys and resurveys of the public 
lands of the United States, to be Immédiate] y available. In expending the ap- 
propriation préférence is required by the act to be given, first, in favor of 
surveylng townships oecupled. In whole or in part, by actual settlers, and lands 
granted to the states by certain designated acts ; second, to surveying under 
such other acts as provide for land grants to the several states, except rail- 
road land grants, etc. ; other surveys to be confined to lands adapted to agri- 
culture. Unes of reseiTations, except forest réservations, and lands within 
boundaries of forest réservations. The act also fixes the rate of compensation 
to be allowed for making surveys. Ont of the sum se appropriated $22,000 
was set apart by the proper oflicers of the Department of the Interior for mak- 
ing surveys and resurveys in the state of Oregon, in accordance with the above 
provisions of law. 

The indictment further présents that on the 18th day of April, 1902, Henry 
Meldrum, then Surveyor General of the United States for Oregon, George E. 
Waggoner, then chief elerk in the office of the Surveyor General, David W. 
Kinnaird, then an examiner of surveys of the United States, Rufus S. Moore, 
then a land surveyor, and John W. Hamaker and Frank J. Van Winkle, then 
notariés public for the state of Oregon, "unlawfully did conspire, combine, con- 
fédérale, and agrée together, and with divers other persons to the said grand 
jurors unknown, to defraud the said United States, by corruptly, and for 
their own gain, profit, and benefit, adminlstering and procuring the adminis- 
tration of the said act of Cougress in a manner contrary to the true inteut and 
policy thereof, and wasteful of the moueys so appropriated and apportioued, 
and prejudicial to the interests and welfare of the said United States and the 
public service thereof, to be accomplished lu the way now hère described," 
namely, the said défendants were to take advantage of the fact that there had 
been flled in the office of the said Surveyor General, at Portland, divers false 
and forged written applications, purporting to be true and bona fide applica- 
tions of settlers residing upou unsiirveyed lands believed to be in township 27 
south and ranges 20, 27, 28, and 20i/. east, and townshi]) 28 south and ranges 
28, 29, 291/2, 29%, and 30 east, of the Willamette meridian, for the survey of 
the said townships and lands pursuant to law, when in fact, as tliey, the said 
défendants, well knew, the said townships and lands were arid, désert, waste, 
and untimbered lands, and lands not adapted to agriculture, and not oecupled. 
In whole or in part, by actual settlere, by which nieang the way was prepared 
for letting a contract between the said Surveyor General, acting for the United 
States, and some land surveyor, for the survey of said townships and lands, 
apparently in accordance with the ternis and policy of said act of Congress 
and the régulations and printed nianual, bvit really contrary thereto, and that 
said Henry Meldrum, as such Surveyor General, was, without advertisiug for 

•For other cases see same topic & § numebk in Dec. & Am. Dlgs. 1907 to liate, & Rep'r Indexe» 
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bids tlierefor, to enter into a eontract with the said Rufus S. Moore, as a dep- 
uty surveyor, for surveylng ail the meander, township, section, and Connecting 
Unes necessary to complète the survey of the townships and lands aforesald, 
aud iu considération ot the compensation flxed by the said act of Congress for 
such work, to be paid out of the moneys so appropriated aud apportloned as 
aforesald, and was to reconimend and seeure the approval of the said eontract 
by the Commissioner of the General Land Office, and the said work was then 
to be done and payment therefor procured out of said moneys so appropriated 
and apportloned, at rates not hlgher than the minimum and intermedlate 
rates fixed by the act of Congress. ïhen foUow the allégation of the dolng of 
certain overt acts for carrying into eiïect the scheme so devised. 

To this indlctment demurrers hâve been Interposed, assigning as: grounds 
thereof that the iudictment does not state facts suthclent to constitute the of- 
fense of conspiraey. 

Tracy C. Becker, Sp. Asst. Atty. Gen., for the United States. 

W. P. Lord, Lyionel R. Webster, and Dan. J. Murphy, for défendants. 

WOIvVERTON, District Judge (after stating the facts as above). A 
cardinal contention of counsel for défendants is that the indictment is 
faulty and insufficient, in that it does not set forth by apt language that 
the object of the conspiraey was to defraud the gênerai government 
out of its money or property, nor does it contain any certain or defi- 
nite description of the property of which it was sotight to defraud the 
government, so that it might be readily identified. This contention 
necessarily proceeds upon the hypothesis that the indictment is drawn 
upon the theory that the object of the alleged conspiraey was to de- 
fraud the government out of public moneys, namely, a portion of the 
money specifically set apart and apportloned by Congress and the prop- 
er officers of the Department of the Interior for the survey of certain 
public lands. Indeed, it is stoutly urged that the indictment, taken 
as a whole, shows that such is the theory upon which it was drawn. 
I am not impressed that such is the theory and purpose of the pleader. 
The spécifie charge of the indictment in this relation, stripped of ail 
inducement or matter intended to show the relationship of the parties 
défendant, is that they — 

"did conspire, combine, confederate, and agrée together, and with divers other 
ipersons to the said grand jurors unknown, to defraud the said United States, 
by cori'uptly, and for their owu gain, profit, and beneflt, adminlstering and pro- 
curing the administration of the said act of Congress in a manner contrary to 
the true Intent and pollcy thereof, and wasteful of the moneys so appropriated • 
and apportloned, and prejudiclal to the interests and welfare of the said 
United States and the public service thereof." 

There is no language hère apt and adéquate from which one can 
reasonably or legitimately conclude that the object of the conspiraey 
was to defraud the government out of its moneys, or any of its prop- 
erty or property rights. It would hâve been quite easy to say so in 
plain and simple terms, if it was the purpose of the pleader to so 
charge, and there could hâve been no controversy or dispute about it. 
Nor does the employment of the words "for their [the défendants'] 
own gain, profit, and benefit," and "wasteful of the moneys so appro- 
priated," aid the indictment upon the theory that the scheme was to 
defraud the government of its money or property, except by the sheer- 
est inference, which is not permissible in criminal pleadings. The 
language should be so direct in such a charge as to render the purpose 
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of the pleader clearly manifest; that is to say, the charge shouM be 
so spécifie and certain as that there could be no two opinions touch- 
ing the purpose respecting the subject-matter of which it is proposed 
to defraud the government. 

It is argued by the honorable assistant to the Attorney General that : 

"As the design and natural resuit of the conspiracy, as alleged, is to de- 
fraud the United States eut of its money or property, the indictuient is good." 

But we must judge of the design of a conspiracy by what is alleged 
concerning its purpose and object. The manifest purpose, however, 
is so aptly stated— namely, to defraud the United States by corruptly 
administering and procuring the administration of the said act of Con- 
gress, contrary to the true intent and policy thereof — as to exclude the 
theory that the purpose was something else, without apt statement as 
to that also. It is not possible that this plain purpose, by reason of 
some expressions attending it not sufficient to charge another purpose, 
can be tortured into charging such another purpose. That theory of 
the charge, therefore, cannot be maintained. 

This brings us to the chief controversy in the case, which is whether 
the charge of a purpose to defraud the government by corruptly admin- 
istering the act of Congress, contrary to the true intent and policy 
thereof, is a purpose within the intendment of section 5440 of the 
Revised Statutes (U. S. Comp. St. 1901, p. 3676), defining the offense 
of conspiracy and providing for its punishment. Section 5440 as it 
now stands is amendatory of section 30 of an act to amend existing 
laws relating to internai revenue, and for other purposes, adoptée! 
March 2, 1867, c. 169, 14 Stat. 484. The offense as originally de- 
nounced did not contain the words "or for any purpose." It simply 
read, "or to defraud the United States in any manner whatever." , In 
ail other respects the provision is substantially the same. By the re- 
vision of 1878 said section 30 was transferred from the internai rev- 
enue law to a place in the law concerning "Crimes," and arranged with- 
in the subdivision of crimes entitled "Crimes Against the Opérations 
of the Government." It wotild seem, therefore, to hâve been the inten- 
tion of Congress to give to the statute a more comprehensive signifi- 
cation than would ordinarily attach thereto in its original enactment. 
•As it originally stood, it might hâve been argued that it had relation 
only to defrauding the government out of its revenue; but, when 
transferred to the gênerai criminal statute, it was thenceforth to be 
applied in a more gênerai sensé, and the change of phraseology would 
further indicate a design to make it more searching and comprehen- 
sive by the very terms of the act. We hâve the following interpréta- 
tion of the statute in its original phraseology by Lowell, District Judge, 
in United States v. Whalan, Fed. Cas. No. 16,669. He says : 

"The act relates to variousaiatters connected with the Ititernal revenue de- 
partment and the various taxes to he assessed. Tliere is, auioiig otliers, this 
gênerai provision of law, which has a wide application, and covers ail frauds 
wiiich hunian ingenuity can devise." 

And, speaking further of the word "conspiracy," he continues: 

"But in this statute the word has a more comprehensive meaning, because 
it includes defrauding the United States in auy luanner whatever, whether 
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the fraiid had been deelared a erînie by any statute or not. It is therefore iin- 
mateiial to consider whether tlie acts were a crime indei)endent of the statute, 
if tliere is shown a conspiracy to defraud the government." 

This is a case, it is true, where the conspiracy charged was to de- 
fraud the government ont of certain of its taxes upon spirits in stor- 
age; but the comprehensive language of the learned judge indicates 
his view of the broad scope of the statute, even in its first enactment 
as a part of a revenue statute. Later cases, decided since the amend- 
ment, hâve crystalHzed judicial opinion, even broadening the scope of 
the statute beyond this gênerai language of Judge Lowell, which it 
must be conceded should be read in connection with the facts of that 
particular case. I speak of the statute as amended, because the revi- 
sion was made by législative authority and sanctioned by act of Con- 
gress, so that it was virtually adopted in its présent form as a gênerai 
criminal enactment. One of the first well-considered cases touching 
the scope of the présent statute, as it respects the defrauding of the 
government "in any manner or for any purpose," is that of Curley v. 
United States, 130 Fed. 1, 64 C. C. A. 369, determined by the Circuit 
Court of Appeals of the First Circuit. The indictment in that case sets 
forth, in short, that one Hughes, desiring to be appointed a letter car- 
rier, for the purpose of procuring the placing of his name upon the civil 
service list of persons eligible to appointment as letter carriers, and for 
the purpose of defrauding the United States, unlawfully agreed with 
Curley that he, Curley, should falsely impersonate Hughes at the civil 
service examination, and do ail acts required by the board of examin- 
ers, and sign the name of Hughes to such examination papers as 
should be delivered to him for examination while he should personate 
Hughes ; that Curley, in pursuance of said conspiracy, did falsely and 
unlawfully gain entrance to an examination, and for the purpose of 
defrauding the United States did falsely make a certain writing known 
as a "déclaration sheet." Following thèse are other allégations of pre- 
senting false papers to an officer of the United States. From this 
statement it will be seen that there is no charge that the conspiracy was 
for the purpose of defrauding the government out of any money or 
property, or property rights ; but the direct allégation is, as a déduction 
from the acts narrated, that they were done for the purpose of defraud- 
ing the United States unlawfully. In its discussion of the statute, the 
court says : 

"Congress intended to protect the' goveniment in its riglit.s, privilèges, opéra- 
tions, and funetions against ail fraudulent operatio]is, lmi)ositious upon its 
rights as well as properties, and to this end employed the uiost gênerai terms 
and the broadest possible phraseology. * * * ïhe statute tlius clearly and 
expressly carries its provisions beyond wrongs which had been expressly de- 
elared to be offenses against the United States, and extends its provisions so 
as to embrace fraud in any manuer for any purpose." 

And again: 

"ïhe language of the statute in question is very broad: 'If two persons 
shall conspire to defraud,' etc. Now, it is, we think, not only reasonable, but 
the duty is upon us, in cousidering this statute, to hâve in mind the object of 
government in respect to a statute of this kind, as we would hâve in mind the 
object of a statute directing itself against wrongs destructive of ' individual 
property rights. The chief aim of government being that of protection and 
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service, it may safeguard itself against couspiraoies or combinations, or aci" 
intended to Impair its proper adiuinistration, or couspiracies to impair any of 
tiie fuiictioiis of the government. It may déclare it milawful to combijie for 
tlie purjjose of doiug any act wliieli olistructs or interfères witli the opérations 
of government or any of its departments. Tlie government may unquestionably 
safegnard itself against being defrauded out of its riglit to admiuister an in- 
telligent and honest service in the interests of the people." 

But, without pursuing the argument further, the doctrine was there 
announced that the term "defraud," as employed in the statute, should 
not be construed as Hmited to frauds respecting property rights, but 
to include the deprivation of a riglit by déception or artifice. The real 
fraud purposed in that case, and the one that was hurtful to the gov- 
ernment, was to foist an unqualified person upon the government as its 
officiai and public servant, without authority of law and in contraven- 
tion of the purpose and provisions thereof. Could there be a more 
palpable fraud than this, though it does only by a remote inference 
touch the property rights of the government? An attempt was made 
to take this case to the Suprême Court by certiorari ; but, af ter an ex- 
amination of the pétition, the court refused the writ. This pétition was 
examined by Hough, District Judge, in United States v. Morse (C. C.) 
161 Fed. 429, 436, touching which he bas this to say: 

"The question whether there could be a conspiracy to defraud by merely de- 
ceiving a governmental offieer, when neither government nor officer was to be 
deprived thereby of money or its vvorth, was presented to the Suprême Court 
so fully and foreibly, yet so simply and direetly, that the refusai of the writ is 
certainly an authority demonstrating the willingness of the highest tribunal 
to let the law alone." 

Another case in the same thought is Palmer v. Colladay, 18 App. 
D. C. 426, wherein the Court of Appeals of the District of Columbia 
says : 

"It is claimed by appellee that to defraud the United States must mean to 
deprive it of money wrongfully, or of somethiug of mouey value, and that a 
falsehood or trick by which its officers are decoived in the matter of selecting 
those who are to perform worls for it conld not be a fraud against the United 
States. We do not agrée to this proposition. Tlie Civil Service Commission is 
a légal agency of the United States, created by act of Congress, and through 
it the Président undertakes to find and appoint sucli persous as may best pro- 
mote the effieiency of the civil service; and to that end régulations are pre- 
scribed by means of which the âge, health, character, knowledge, and ability 
for the branch of service into which he seeks to enter, of each candidate, may 
be fully ascertained. If falsehoods are iniposed upon the persons charged with 
the duty of ascertaining thèse qualifications, and made to take the place of 
facts, then the United States is defrauded, is deprived by deceit of the knowl- 
edge justly due to its oificers in the proper discharge of its business, and it la 
thereby liable to obtain a less efficient employé. "We thluk the trial court may 
properly hold that the appellee's alleged conduct, in co-oi»ration with the can- 
didate in this case, in making a false statement as to her jjast expérience, eon- 
.stitutes an offense under this section 5440, and that such attempt at déception, 
if successfully carried out, would defraud the United States, within the mean- 
ing of the law." 

So in the case of United States v. Stone (D. C.) 135 Fed. 392, it was 
held (quoting from the headnote) that : 

"The provision of Rev. St § 5440 (U. S. Comp. St. 1901, p. 3C7G), which 
makes it a criminal offense to cousiiire 'to defraud the United States in any 
manuer or for any purpose,' is not limitod in its application to consi)iracles to 
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deprlve the United States of money or property, but should be broadly con- 
strued to protect the governinent In its rights, privilèges, opérations, and func- 
tions agaiust ail fraudnlent opérations ; and an indietment is good thereunder 
wliich avers tacts snfflcieutly showiug that défendants conspired to deceive 
insi)ectors of tlie United States in the exercise of their otiicial functions hy 
fraudulently indueing them to approve life preservers which did not in fact 
coniply witla the refjulrenieuts of the fédéral law, and that they conimitted 
overt acts pursuant to such conspiracy." 

Thèse cases are of very close -analogy to the case at bar, and are 
therefore much in point in the présent controversy. Other cases of not 
so strong analogy upon the facts hold to the same doctrine in language 
equally vigorous and unmistakable. In McGregor v. United States, 
134 Fed. 187, 195, 69 C. C. A. 477, 485, the court says: 

"It niay be true that no pecuniary loss would follow the consummation of 
the conspiracy, and still the resuit might be that the damage to the govern- 
ment would be serions and far-reaching. The language of the statute clearly 
contemplâtes that the loss or damage may be other than a pecuniary one sus- 
ceptible of accurate calculatlon. The words 'lu any nianner or for any pur- 
Ijose' are most eomprehensive, and show that the intention of the lawniaking 
power was to hâve the statute as broad and as eomprehensive as it conld pos- 
sibly be. It surely is a wroug and a great Injury to the government when any 
officer or employé of one of its departments conspires with another to do an 
act the inévitable resuit of which will be to corrupt the efficiency and impair 
the usefulness of such department. To hold that such conduct would not be a 
f raud upon the government and a loss to it would be as reprehensible as such 
conduct itself." 

This case arose ont of an attempt, which was in part accomplished, 
by certain clerks of the Post Office Department and one Smith, a 
leather dealer, in league with each other, to de f raud the government 
by inducing the First Assistant Postmaster General to purchase for 
the government a certain design of mail pouches at a price much in 
excess of their real value. 

In United States v. Bradford (C. C.) 148 Fed. 413, 421, the court 
says : 

"But while, under the proof, the question does not arise in this case, it is 
beyond question, in my opinion, that to constitute a conspiracy to defraud the 
United States, under Eev. St. § 5440, it is entirely unnecessary to either allège 
or prove a purpose to defraud the United States of a thing of pecuniary value. 
The confusion as to the contention made that to constitute a conspiracy to de- 
fraud, under Rev. St. § 5440, there must be a purpose of defrauding the United 
States of pecuniary value, arises from the failure to distinguish between the 
I>urpose of statutes Intended to punish cheats and frauds by private persons 
committed against other private persons, and the purpose of Rev. St. § 5440, 
which is intended to punish frauds against the sovereign. So far as my knowl- 
edge goes, ail the statutes of the former class, both in this country and in 
England, provide, either in express terms or by clear intendment, that the 
cheating or defrauding must be of a thing of value. Such is the entire extent 
to which those statutes go, and, of course, in i)rosecutions under them, it is 
essential to allège and prove that the purpose of the défendants was to de- 
fraud others of things of value. But no such restriction is found in Rev. St. 
§ 5440, either in ternis or by intendment. It uses the broadest possible lan- 
guage. It punishes ail who conspire to defraud the United States 'in any man- 
ner and for any purpose.' It is certainly just as important that the govern- 
ment should not be defrauded with regard to its opérations, even if no pe- 
cuniary value is involved, as that it should not be defrauded of its property. 
In fact, I believe that it is far more important that the government should be 
protected against the former class of frauds, and it would be astonishing, in- 
deed, if Congress had failed to afford protection against such frauds." 
17â F.— 9 
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This was a conspiracy to defraud the government by fraudulently 
obtaining the issuance of certain land scrip. 

So, also, in United States v. Lonabaugh (D. C.) 158 Fed. 314, 315 : 
"ïhe fli-st question may be disposed of in a word, for it was admitted at the 
argument, as I understood couusel, that in order to brlng the défendants with- 
In the meanlng of section 5440, Rev. St. (U. S. Comp. St. 1901, p. .".070), tlie 
words 'conspiracy to defraud the United States' do not uecessarily niean that 
there shall be pecuniary loss or damage to the government, resuitlng from false 
représentations made to its officers in thé performance of their duties. but that 
any false practice or triclî «et in motion for the purjjose of inducing the gov- 
ernment oflicials, in executing tlie laws of the United States in cases where 
they must act ui>on statements made by the parties interested, to act in a way 
which would be unlawful if the real trutli were known, is a fraud upon the 
government." 

And again, in a late case decided by the Circuit Court of Appeals 
in this circuit, Jones v. United States, 162 Fed. 417, 435, 89 C. C. A. 
303,311: 

"Section 5440 malves it a crime for two or more persons to conspire to de- 
fraud the United States, whatever the mauner or pnrpose. 'In any raauner 
or for any purpose' Is the language of the statute. ïo obtaln land of the gov- 
ernment open to entry under its homestead laws by means of false proof in 
respect to the entry man's résidence or Improvement thereon, or for the use or 
l)eneflt of another, is not only a fraud in fact, but a fraud upon the homestcïiil 
law, the design of which was to afCord those entitled to its beneticent provi- 
sions a home for hlmseif and family, and not for spéculation either by him- 
self or others. ïhis does not admit of any sort of question." 

So, in Hyde v. Shine, 199 U. S. 62, 82, 25 Sup. Ct. 760, 764, 50 L. 
Ed. 90, the Suprême Court has this to say : 

"Whatever may be the rule in equity as to the necessity of proving an actual 
loss or damage to the plaintiff, we tbink a case is made out under this statute 
by proof of a conspiracy to defraud and the connnission of an overt act, not- 
withstaudiug the United States may hâve received a considération for the 
lands and sufïered no pecuniary loss." 

It would seem from thèse authorities that the doctrine cotiid not be 
more distinctly and clearly resolved. Nor do I think that the case of 
United States v. Hirsch, 100 U. S. 33, 25 L. Ed. 539, mihtates against 
the doctrine, as in that and other cases cited to the same purpose the 
direct question hère discussed was not presented. 

Now, if we go back to the indictment, it will be seen in what way 
the government might be defrauded in the regular and lawful adminis- 
tration of the surveys of its public lands. The government, as well as 
the individual, is bound to the observance of law and the authorized 
rules and régulations of its lawfully constituted departments, and the 
officers and functionaries of the government are especially charged 
vvith the observance and exécution of the laws, both fundamental and 
those promulgated in pursuance thereof. So that, when Congress has 
(leclared that certain things shall be done, in a way specifically pointed 
out, it is particularly incumbent upon its officers, intrusted by their 
functions of office with the exécution of the law, to observe the man- 
dates thereof in ail substantial respects, and it is necessarily unlawful 
to accomplish the purpose in any other way or by any other means. 

An appropriation was made by Congress for making surveys of the 
public lands, but it was provided that, in expending the appropriation, 
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préférence should be given, first, in favor of suiveying townships oc- 
cupied, in whole or in part, by actual settlers, and lands granted to the 
States by certain enumerated acts of Congress; and, second, to sur- 
veying under such acts as provide for land grants to the several states, 
except railroad grants, etc. — other surveys to be confined to lands 
adapted to agriculture, Unes of réservations, except f orest réservations, 
and lands within the boundaries of forest réservations — prescribing 
the rates to be allowed for making surveys, a part of which appropria- 
tion was set apart by the proper officers of the Department of the In- 
terior for making surveys and resurveys in the state of Oregon. The 
indictment allèges that certain false applications had been made and 
filed in the office of the Surveyor General, purporting to be the bona 
fide applications of settlers residing upon unsurveyed lands supposed 
to be situated in certain designated townships, which lands the défend- 
ants well knew to be désert, waste, and untimbered lands, not adapted 
to agriculture, and not occupied, in whole or in part, by actual settlers ; 
and it is charged that the conspiracy was entered into to defraud the 
United States by taking advantage of thèse false applications, and 
through and by means thereof, whereby to promote and secure the let- 
ting of a contract for the survey of such lands, apparently in accord- 
ance with the terms and policy of said act of Congress, but really con- 
trary thereto or in contravention thereof. And then it is further 
charged that the said Surveyor General, without advertising for bids 
for such contract, let the same to the défendant Moore at the compen- 
sation fixed by law. Thus it appears that the purpose of the con- 
spiracy was to procure the survey of lands which, within the purview 
of the act making the appropriation, were not designed nor intended 
should be surveyed, and thus entitle the surveyor to the compensation 
fixed by the act. This is a palpable maladmimstrjrtion of the Uw — an 
administration in a way clearly not designated by ODngress^ and, ^s is 
alleged, wasteful of the moneys so appro!:*riated. Supposing the 
scheme to hâve been fully executéd, the goverrancnt wovikl Jiave beeç 
induced, thrbugh false applications, f raud, and déception, to survey 
portions of its public lands never intended to be surveyed, and thus 
to hâve administered the law in direct perversion of , its requirements. 
That such a device results in the impairment and subversion of the 
proper administration of the law cannot be gainsaid; and that it is in 
fraud of the government is quite as apparent. 

Considering, then, the very broad terms of section 5440 — -"to defraud 
the United ?tates in any manner or for any purpose" — the conspiracy 
alleged would seem to be well within the intendment of the law. As 
used in this statute, the word "defraud" has a significance applicable, 
not only for the protection of the government in its property rights 
and interests, but it was intended also for the protection of the gov- 
ernment in securing the wholesome administration of its laws and 
affairs in the interests of the governed. The pleader might very ap- 
propriately hâve charged the défendants with conspiring to defraud 
the government out of its public moneys, to wit, a portion of the ap- 
propriation set apart for the survey of lands in Oregon, considermg 
the facts as they appear by the indictment ; but it seems that he did not 
choose to make that spécifie charge, but has rather chosen to charge 
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the défendants with the maladministration of the law. And upon this 
last theory of the charge I hold the indictment good. 

It is next insisted that the indictment is faulty in the manner of 
setting eut the means by which it was designed to efïectuate the fraud 
upon the government. Eminent counsel for défendants says: 

"It is not enough, in deseribing the means used, to say that the défendants 
took advantage of the fact that there were on file certain applications, etc., 
for the survey of certain lands that the défendants weil Icnew were arid and 
désert lands. ïhls only charges guilty knowledge as to the character of the 
lands applied for survey, whereas guiity knowledge should be charged as to 
the fact of the applications being on flle, and that they were false and forged, 
and that no settlers on said lands dcscribed had made such application, and 
then, that the défendants well knew that the lands described were arid and 
désert, and not adapted to agriculture, as provided by the act of Congress." 

To détermine with what particularity tlie means should be set forth, 
it is necessary to advert to some well-established rules respecting con- 
spiracies. The gênerai définition of a conspiracy is that it consists of 
a combination between two or more persons to do a criminal or un- 
lawful act, or a lawful act by criminal or unlawful means, although it 
is said the définition is not perfectly accurate. It is sufficiently ac- 
curate for our purpose hère, however. Now : 

"If the object of the combination is unlawful, the means contemplated to ef- 
fect such object are immaterial, either in a criminal prosecutiou to punish the 
perpetrators for entering into the combination or to recover of them the dam- 
ages inflicted by earrying out the object of the conspiracy ; and it is not eveu 
necessary that the means should hâve been agreed upon. Where, however, the 
object of the conspiracy is in itself not unlawful, the object is immaterial, and 
the illegality of the means used or intended to be used constitutes the ofiEense." 
8 Oye. 622. 

It may be further observed that Eill unlawful conspiracies must be 
attended with si carrupt motive. Without tbft corrupt motives of the 
confeidftTates:, no criminality can a+taçh to the confédération. The cor- 
rupt tiïotive may be rpadc to appear by the indictraent in tjyo ways — 
one, in charging that the object of the conspiracy is to accomplish an 
unlawful act. In such case the intent is made to appear by the charge 
of a combination to do the unlawful or fraudulent act. Benedict, Dis- 
trict Judge, says, in United States v. Donau, Fed. Cas. No. 14,983 : 

"The crime is commltted when the combination is made, and the act of one 
of the conspirators is not required by the statute to show the intent. That 
is inferred from the unlawful act of combining to defraud, or to commit an 
offense." 

, So it is said in United States v. Stone (D. C.) 135 Fed. 396, supra: 

"The charge is that the défendants conspired to defraud the United States, 
and the intent to defraud will be inferred from the unlawful agreemeut set 
forth in the indictment." 

The other way is by charging a combination to do a lawful act, or an 
act innocent in itself, by unlawful means. In such a case the intent or 
corrupt motive must appear through the allégations of the means em- 
ployed to effect the object of the conspiracy. To illustrate : If two or 
more persons are charged with a conspiracy to defraud the government 
of its revenue, the intent to defraud attends the combination for that 
purpose, and the means whereby to accomplish the purpose may or may 
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not in themselves, and disconnected with the unlawful purpose, be cor- 
rupt. But, if it ht charged tliat certain persons confederated to do a 
lawful act by unlawful or criminal means, then it must be that the 
means employed shall be attended with a corrupt motive, which must 
adequately appear by the allégations of the indictment. It is well 
stated by counsel that the offense denounced by section 5440 is the act 
of conspiring together to do the things enumerated in the section, and 
the conspirators are subject to prosecution whenever one or more of 
them has donc any act in furtherance of the unlawful scheme devised 
and agreed upon. Such being the case, it is sufficient if it appears that 
the conspiracy formed was attended with corrupt motives and for a 
corrupt purpose. 

Now, the offense charged by the présent indictment is that of con- 
spiracy to defraud in the first of the two ways, namely, by corruptly, 
and for the conspirators' own gain, profit, and benefit, administering 
and procuring the administration of said act of Congress in a manner 
contrary to the true intent and policy thereof, and wasteful of the 
moneys so appropriated and apportioned. Thus the corrupt purpose 
appears as well by direct and positive averment as by inference from 
the charge to defraud the government. So that it is not essential that 
the corrupt motive and guilty knowledge be made to appear at every 
turn of what is alleged touching the means employed to eflfectuate the 
unlawful purpose. ît is sufficient that there existed on file in the office 
of the Surveyor General false affidavits, which the défendants knew 
to be false in the particular that the lands described and which formed 
the basis for letting the contract were not of the kind that were con- 
templated by the act of Congress should be surveyed. In the case of 
United States v. Walsh, 5 Dill. 58, Fed. Cas. No. 16,636, it was not 
even alleged that the pay rolls presented were false, or not true, and 
that case is readily distinguishable from this. 

I am persuaded that the indictment is sufficient. It foUows, there- 
fore, that the demurrer should be overruled. 



WATKINS V. BATON. 
(Circuit Court, N. D. New York. September 15, 1909.) 

1. Wii-LS (§1 70, 436*)— Validitt and Consteuction— What Law Govebns. 

Both by the New York statutes and by gênerai law the valldity and ef- 
fect of a testamentary disposition of personal property situated In New 
York, made by tlie will of a testator who was a résident of another state, 
Is governed by the laws of the state of such résidence. 

[Ed. Note. — For other cases, see Wills, Cent Dlg. §§ 184, 947 ; Dec. DIg. 
§§ 70, 436.*] 

2. EXECUTOES AND ADMINISTBATOES (§ 523*)— FoREIGN ADMINISTBATIOIS— DIS- 

POSITION OF Assets. 

Whether personal property of a testator, situated in another state and 
In the possession of a probate court therein, shall be transmltted to the 
court of the domicile of the testator for distribution, is a matter of ju- 
dleial discrétion, to be exercised by any court having Jurisdiction ; but 
under the law of New Yorlï as settled by décision, where there is a dlf- 

*For otber cases see eam« toplo & ! nuïibsb In Dec. A Am. Dlgi. U07 to iaX*, k Rep'r IndexM 
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ferenoe of opinion between the probate courts of tbe two jurisdictîons as 
to the construction of the will, whieh has been probated in both, the prop- 
erty should be remitted to tbe jurisdictiou of domicile. 

[Ed. Note. — For otber cases, see Executors and Administrators, Cent. 
Dig. § 2329 ; Dec. Dig. § 523.*] 

S. COL-EIS (§ 505*)— .JURISDICTION OF FEDERAL COURTS— MaTTEJÎS OF PUOBAÏE. 

Whére funds i)elonging to the estate of a décèdent are in tlie possession 
of a probate court of a state acqnired in ancillary proceedings. a fédéral 
court cannot disturb sucb possession by ordering the funds trausmitted 
to the principal administrator in another state ; nor can it entertain a suit 
by sueh foreign admiuLstrator against tlie local administrator to détermine 
the right to sucb fund, wiiere by the law of the state the probate court 
having the fund alone has jurisdiction to malîe such adjudication, subject 
to review on appeal. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1410 ; Dec. Dig. § 
50.^.* 

Probate jurisdiction, see note to Bedford Quarries Co. v. Thomliuson, 
3G C. C. A. 276.] 

Bill in equity by William L. Watkins, administrator with the will 
annexed of Elizabeth S. Eaton, deceased, against Hervey E. Eaton, 
as execntor of the last will and testament, and of the codicil and mém- 
orandum thereto attached, of Elizabeth S- Eaton, deceased. On de- 
murrer to bill. Demnrrer sustained. 

A. F. & F. M. Freeman (B. M. Thompson, of counsel), for com- 
plainant. 
Carlos J. Coleman (Edwin H. Risley, of counsel), for défendant. 

RAY, District Judge. The main object and purpose of this bill of 
complaint is to secure a decree directing the property (wholly personalt 
of the estate of Elizabeth S. Eaton, deceased, to be transferred to the 
complainant, William S. Watkins, as administrator with the will annex- 
ed of the estate, etc., of said décèdent, appointed by the probate court 
of the county of Washtenaw, state of Michigan, by the défendant, 
Hervey E. Eaton, as exécuter of the last will and testament of said 
testatrix, appointed such by the Surrogate's (or Probate) Court of 
Madison county, state of New York, and who now has possession of 
the same, or the main portion of the same. Watkins, the complainant, 
résides at Ann Arbor, m the state of Michigan, and Hervey Ti,. Eaton 
résides at Eaton, Madison county, N. Y. The testatrix, Elizabeth S- 
Eaton, died at Ann Arbor, Mich., of which state she was a citizen, rési- 
dent, and inhabitant, on or about May 17, 1906, leaving a last will and 
testament and a codicil thereto, and also leaving personal property, a 
small part of which, about $600, consisting of furniture, household ef- 
fects, etc., was then situated in the state of Michigan, but the main 
portion of which, some $.50,000, or more, was situated and located in 
said county of Madison, N. Y., and was in the possession of her agent, 
the défendant, Hervey E. Eaton, whp, in and by said last will and 
testament, made and executed at Eaton aforesaid, while the testatrix 
was there temporarily, was made sole exécuter thereof. The bill al- 
lèges that this property in New York consisted of stocks, bonds, and 
other choses in action. 

•For other cases see same topic & § kumbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indeses 
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On or about March 31, 1906, said décèdent, under tlie narne Eliza- 
beth Storms, at Ann Arbor, Mich., made and executed the codicil to 
the said will above referred to, in and by which she made some change 
as to the persons who were to care for her invahd brother, George A. 
Storms, and the amount to be paid them for such care. By the will 
the amount to be paid from the income for this purpose is $100 per 
month to Susan C. Storms, and by the codicil $75 per month to Gene- 
viève S. Jacobs and N. P. Jacobs, her husband. The estate is to be di- 
vided and paid over to certain legatees named on the death of a sister, 
Susan C. Storms, and the said brother, George A. Storms. Ail the 
legacies and shares that can be paid before the happening of such event 
hâve been paid, and there is little, if anything, to be donc by way of 
administration, except to hold and invest the property and pay for the 
support of George A. Storms, as directed, until the happening of the 
event referred to. It is not claimed that the testatrix owed any debts 
to any person or persons in the state of New York, and if she did 
they hâve been paid. There are no debts to be paid in the state of 
Michigan. No legacy was given to any person residing in New York, 
except three portraits to Hervey E. Eaton and a mémorial window for 
a church in Syracuse, which the bill allèges hâve been satisfied. Ail 
the other legatees réside in Michigan, and did at the time the will and 
codicil were executed. 

Soon after the death of the testatrix, Elizabeth S. Eaton, or Storms, 
the exécuter named in the will, who had it in his possession, as well 
as the property mentioned, duly applied to the Surrogate's Court of 
the said county of Madison, N. Y., to hâve the said will and codicil 
proved and admitted to probate in said court. A citation issued and 
was duly served as required by the laws of the state of New York on 
ail the persons interested in the estate. This service was by publica- 
tion, not personally, and the legatees resided and were in Michi- 
gan at the time, except two whose spécifie legacies hâve been paid. 
Rachel P. Dickenson, Susan C. S. Higgins, and Leah C. Kersey, 
Leah C. Kersey being one of the residuary legatees, appeared and 
contested said will and codicil in said Madison County Surrogate's 
Court on the grounds, among others, that the said will and codi- 
cil were not her act, her last will and testament and codicil thereto, 
and that she was mentally incompétent to make and exécute same. 
The issues presented were tried, évidence taken, and the surrogate of 
Madison county made findings of fact and conclusions of law, and a 
decree was entered accordingly that same was the valid last will and 
testament and codicil thereto of said Elizabeth S. Eaton, and that she 
was compétent to exécute same, and admitting same to probate, and 
thereupon letters testamentary of said last will and testament and codi- 
cil were duly issued by said surrogate to the défendant, Hervey E. 
Eaton, who remains such executor, and who bas proceeded and is pro- 
ceeding to exécute such will and codicil according to the terms thereof . 
Such decree was not appealed from. Soon after the death of said 
testatrix, and in July, 1906', said Higgins, Dickenson, and Kersey filed 
their pétition for the proof of said will, not including the codicil, which 
they alleged to be invalid by reason of the mental incompetency of 
the testatrix to exécute same, in the probate court of Washtenaw coun- 
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ty, Midi., of wilich coiinty the testatrix was a résident when slie exé- 
cutée! the will and codicil and at the time of lier death, and asked that 
the will be admitted to probate, and that the codicil be rejected as in- 
valid for the reason stated, and that letters of administration with the 
will annexed of said will issue to Ralph Plielps, Jr. Notice pursuant 
to the laws of the state of Michigan of such application and proceed- 
ing was duly given to ail interested parties, and such proceedings were 
had that December 1, 1908, W. L. Watkins was appointed adminis- 
trator with the will annexed of the estate of said Elizabeth S. Eaton 
by said probate court of the county of Washtenaw, state of Michigan, 
and he duly qualified as such, and remains such administrator. This 
service was by publication as required by law of Michigan. 

It is alleged and conceded that the défendant, as executor, is pay- 
ing from the estate, for the support and care of George A. Storms 
under, and in récognition of the validity of, the codicil to said will; 
that is, at the rate of $75 per month, instead of $100 per month, as pro- 
vided in the will itself, which is $300 per year less than the will as 
proved and admitted to probate in the courts of Michigan permits or 
authorizes, and that the sum paid is being paid to a person or to per- 
sons not authorized to receive it, and that no payment is being made to 
the one entitled thereto, if the codicil is invalid and no part of the tes- 
tamentary disposition. The executor claims that, the will and codicil 
having been declared valid and admitted to probate in New York, and 
the decree not appealed froni, he is protected in proceeding and acting 
under it. The complainant, on the other hand, claims that the validity 
of the will and codicil is determined by the court of Michigan and 
that its decree prevails ; that distribution and payment over of the 
funds is governed by the law of Michigan; and that, the codicil hav- 
ing been duly adjudicated void there, although held valid hère in New 
York prior to such adjudication, the executor, Eaton, must be gov- 
erned as to the validity of the codicil by the decree in Michigan. The 
complainant also contends that, ail purposes of administration in New 
York having been fully met and satisfied, that is, there being no unpaid 
debts or legacy due or coming due to any person in ^ew York, the es- 
tate sliould be delivered by Eaton to the administrator with the will 
annexed in Michigan for purposes of administration and distribution 
according to the law of the domicile of the testatrix. The défendant 
claims that this transfer or delivery over is a matter of discrétion, to be 
exercised by the Probate or Surrogate's Court of Madison County, N. 
Y., alone, and that the Circuit Court of the United States has no 
jurisdiction or power in the matter. The bill in substance and efifect 
charges that there is a devastavit of $860 per year in the payments 
made by the défendant for the care of George A. Storms, and that the 
same is being paid to the two Jacobses without authority, inasmuch as 
the codicil has been rejected by the Michigan courts, and that $100 
per month should be paid to Susan C. S. Storms for the purpose. 

The provisions of the will in this regard read: , . :. 

"Sixth. I give and bequeath to my sister Susan C. StormS', during the term 
of lier natural life, from the income of my estate, one hundred dollars per 
month, provided and on condition that she care for and make a home for my. 
mute brother George Albert Storms during his lifetime. 
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"Seventh. ShoiiM my sister kSusaii C. Storms die before niy brotiicr Georg;' 
Albert Stornis, then and In tliat case I hereby direct and empower my said 
• executor to pay, to my sister Leah Catherine Kersey, from the inconie of niy 
oSîtate, the sum of fifty dollars per nioutli for caring for and making a home 
for my said brotlier George Albert Stornis during his lifetime, aiid iti case 
George Albert Storms would survive botli Siisan C. Storms and Leali Catherine 
Kersey then my said executor is hereby anthorized and directed to make other 
suitable and sufficieut arrangements for suth care and home aud to pay for the 
same." 

iThe provisions of the codicil are: 

"Whereas, my brother George A. Storms is nnable to care for hlmself 
tlirongh physical defects and infirmities, it is my wish that my sister Geneviève 
S. Jacobs and her husband, Nathaniel P. Jacobs, do so care for him and make 
his home with tliem during the term of his natural life and that they shall re- 
çoive the sum of seventy-five dollars ($75) per month compensation during that 
time. In the event of his death before that of Geneviève S. Jacobs or Susan 
S. Higgins, I direct that they shall share alilse with the other hoirs in the gên- 
erai and final distribution of my estate." 

By the laws of the state of New York this will was properly proved 
in the Surrogate's Court of the county of Madison, N. Y., and that 
cottrt had jurisdiction to prove same and issue letters testamentary. 
By chapter 18, Code of Civil Procédure, state of New York, relating 
to "Surrogates' Courts and Proceedings Therein" (title 1, art. 1, § 
247S), it is providcd: 

"Each surrogate must hold, within his county, a court, which has, In addi- 
tion to the powers conferred upon it, or upon the surrogate, by spécial provi- 
sion of law, jurisdiction as follows: 

"1. To talve the proof of wills ; to admit wills to probate ; to revoke the pro- 
bate thereof ; and to take and revoke probate of heirship. 

"2. To grant and revoke letters testamentary and letters of administration, 
and to appoint a successor in place of a person whose letters bave been re- 
voked. 

"3. To direct and control the conduct, and settle the accounts, of executors, 
administrators, and testamentary trustées ; to remove testamentary trustées', 
and to appoint a successor in place of a testamentary trustée so removed. 

"4. To enforce the payment of debts and legacies ; the distribution of the 
estâtes of decedents ; and the payment or delivery, by executors, administra- 
tors, and testamentary trustées, of money or otlier property in their possession, 
belonging to the estate. * * » 

"0. To administer justice, in ail matters relating to the affairs of decedents, 
according to the provisions of the statutes relating thereto. * * * 

"This jurisdiction must be exercised in the cases aud in the manner pre- 
scribed by statute." 

By section 2476, same chapter and title, it is provided, amongst other 
things, as to when and what wills may be proved : 

"3. Where the décèdent, not heing a résident of the state, died without the 
state, leaving Personal property within that county, and no other ; or leaving 
liersonal property which has since his death, corne into tliat county, aud no 
other, and remains unadmiuistered." 

By title 3, art. 1, § 2611, Code Civ. Proc, relating to "Granting and 
Revoking Probate, Letters Testamentary, and Letters of Administra- 
tion, Foreign Wills, Ancillary Letters," it is provided : 

"What Wills may be Proved: Change of Résidence Not to Affect Validity. — 
A will of real or personal property, executed as presc-ribed by the laws of the 
state, or a will of personal property executed without the state and within the 
United States, the Dominion of Canada, or the Kingdom of Great Britain 
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and Ireliiiiii, as prescribed by the laws of the state or county where it is or 
was executed, or a will of Personal property exeeuted by a person not a rési- 
dent of the State, accordius to the lavvs of the testator's résidence, may be 
l)ro^-ed as j)rescTibed in this article." 

Section 2611 limits the proof of wills of personal property executed 
by a résident of the state of Michigan, when executed in the state of 
New York, to those executed according to the laws of the state of 
Michigan. 

Section 2G94, art. 7, tit. 3, Code Civ. Proc, provides : 

"What Laws Covern as to Effect of Testamentary Disposition. — The validity 
and eft'ect of a testanientary disposition of real property, situated wlthin the 
state, or of an interest in real property so situated, which would descend to the 
heir of an intestate, and the manner in whleh such property or such an inter- 
est descends, where it is not disposed of by will, are regnlated by the laws of 
the state, without resard to the résidence of the décèdent. Except where 
spécial provision is otherwise niade by law, the validity and eiïect of a testa- 
nientary disposition of auy other iiroi)erty situated within the state, and the 
ownersiiip and disposition of such property, where It i.s not disposed of by will, 
are regnlated by the laws of the state or country, of wliieh the décèdent was 
a résident at the time of his death." 

EHzabeth S. Eaton, the décèdent, was a résident of the state of 
Michigan when she made her will, arxd when she made the codicil 
thereto, and at the time of her death. Therefore, there being no spé- 
cial provision otherwise made by law, the validity and effect of the 
testamentary disposition of her personal property situated in the state 
of New York are regnlated bv the laws of the state of Michigan. 
Cross et al. v. U. S. T. Co. et al., 131 N. Y. 330, 339, 346, 30 N. E. 
125, 15 h. R. A. 606, 27 Am. St. Rep. 597 ; Despard v. Churchill, 53 
N. Y. 192 ; Dammert et al. v. Osborn et al., 140 N. Y. 30, 35 N. E. 
407, Id., 141 N. Y. 564, 35 N. E. 1088; Cong. U. Soc. v. Haie, 29 
App. Div. 396, 400, 51 N. Y. Supp. 704; Wright v. Mercein, 34 Mise. 
Rep. 414, 418, 69 N. Y. Supp. 936; Matter of Hughes, 95 N. Y. 55, 
60; Story on Conflict of Laws (7th Ed.) §§ 465, 468, 473; Parsons v. 
Lyman, 20 N. Y. 103 ; 18 Cyc. p. 74. In 18 Cyc. p. 74, it is said : 

"Witli rejiiird to creditors the administration of the assets of a deceased per- 
son is governed exclnsively by the law of tlie place where the exeeutor or ad- 
ministrator acts and froni which he dérives his autbority, and the domicile 
of the décèdent or of the creditor cannot authorize the introduction of another 
law to defeat the law of the situs of the administration. With regard to 
lieivs and distriiiutees the rule is that personal estate is to be admiuistered ac- 
cordiiig to the law of the decedent's last domicile, while real estate is adminis- 
iered according to the law of the place where it is situated." 

This is, I think, the law. The probate court of the state of Michi- 
gan, having jurisdiction, has judici,ally declared and held, by decree 
duly entered and not appealed from or reversed, that the will referred 
to is the last will and testament of Elizabeth S, Eaton, and that the 
codicil referred to is no part thereof or of her testamentary disposition, 
and is invalid, as she was mentally incompétent to make or exécute 
same. The Surrogate's Court of the county of Madison, N. Y., has 
held exactly the contrary. In effect the personal property of Elizabeth 
S. Eaton, the testatrix, situated in the state of New York, as to the 
inco-me, is being disposed of by the exeeutor in accordance with an 
alleged testamentary disposition thereof which the Surrogate's Court 
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of Madison county, N. Y., has held to be valid, but wliich tho probate 
court of the county of Washtenaw, Mich., the county of her résidence 
at the time of the exécution thereof and at the time of her death in the 
state of Michigan, by decree duly made and entered, and which lias not 
been appealed from or reversed, has adjudged to be invalid and no part 
of her will or testamentary dispositions. That decree was made under 
and pursuant to, and, presumably, in accordance with, the laws of the 
state of Michigan, the state of the résidence of the deceased testatrix. 
It would seem to be the law of the state of Michigan tliat this codicil 
is void and no part of the will of Elizabeth S. Eaton, deceased. The 
probate court of that state has so adjudicated. This is so unless the 
decree of the Surrogate's Court of Madison county, N. Y., prevails 
over that of the probate court of Washtenaw county, Mich. While 
that decree was made subséquent to that entered in the Surrogate's 
Court of the county of Madison, N. Y., the proceedings in each court 
were pending concurrently. 

However, the decree in Madison county is not res adjudicata be- 
tween thèse parties or the parties interested in the estate, unless it be 
Rachel P. Dickenson, Susan C. S. Higgins, and Leah C. Kersey. 
Thèse persons were served by publication, and actually personally ap- 
peared in the Madison County Surrogate's Court, and answered and 
litigated the question of the validity of the codicil, and the mental com- 
petency of the testatrix to make and exécute it. If they are bound and 
concluded by the decree of the Madison County Surrogate's Court, 
then they hâve no interest in the compensation to be paid for the care, 
etc., of George A. Storms. And, if that be so, being bound hère, they 
ought to be bound everywhere ; and hence the administrator with the 
will annexed in Michigan, if they are so bound, would be bound to re- 
gard the codicil as part of the will in making payments, and follow 
it. This would présent the inconsistency of one will in New York and 
another and différent will in Michigan. The administrator with the 
will annexed in Michigan cannot be called upon to exécute two wills, 
inconsistent in their provisions, or to obey two courts, one holding the 
codicil valid and the other holding it invalid. Is the decree of the pro- 
bate court of Washtenaw county in the state of Michigan to be held 
to prevail over that of the Surrogate's Court in New York? This will 
relates solely to personal property. This property must eventually be 
distributed according to the laws of the state of Michigan, unless it 
be the income paid for the support of Storms. But there is no inflex- 
ible rule that it shall be distributed by the courts of Michigan. Wheth- 
er the personal estate shall be transmitted to the court of the domicile 
of the testator for distribution seems to be a matter of judicial dis- 
crétion, to be exercised, of course, by any court having jurisdiction in 
the premises. Parsons v. Lyman, 20 N. Y. 103 ; Matter of Hughes, 
95 N. Y. 55, 60; Crôss et al. v. U. S. T. Co. et al, 131 N. Y. 330, 347, 
30 N. E. 125, 15 L. R. A. 606, 27 Am. St. Rep. 597 ; Harvey v. Rich- 
ards, 1 Mason, 381-407, Fed. Cas. No. 6,184; 18 Cyc. 1235, and cases 
there cited; Despard et al. v. Churchill, 53 N. Y. 192. 

But it has been held by the Court of Appeals of this state that where 
there is a différence of opinion between the surrogate or probate courts 
of the two jurisdictions as to the construction of the same will, admit- 
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ted to probate in both jurisdictions, the personal estate sbould be re- 
mitted to the courts of the state of the domicile of the testator for dis- 
tribution in accordance with the laws of such domicile. Parsons et al. 
V. Lyman et al., 30 N. Y. 103. In that case the Court of Appeals held: 

"ïlie rule that persoual property is subject to the law which governs the 
person of its owiier, as to its transmission by beciuest or intestacy, thougli 
founded on international comity, is equally obligatory upon oiir courts as a 
légal rule of purely domestlc origin. * * * Whether the courts of this state 
are to decree distribution of the assets collected hère under an ancillary ad- 
ministration granted by theni, or to remit the disposition thereof to the courts 
of the testator's domicile, is not a question of .lurisdiction, but of judicial dis- 
crétion, upon the cireumstances of the particular case. The testator died a 
résident of Connecticut, as \vere his executors and legatees. Five-sixths of 
the estate was before the probate court of that state for accounting and dis- 
tribution, and the exécuter desired to remit to that jurlsdlction the distrlbu- 
tlou of the remainder which had been collected by virtue of administration 
granted to him by the surrogate of New York. Several of the legatees who, 
after the testator's death, becauie résidents of this state, insisted that the dis- 
tribution should be decreed by the surrogate of New York, to whom the exéc- 
uter had applied for a final settlement of his accounts. It appeared that the 
surrogate differed in opinion from the courts of Connecticut in référence to the 
construction of the will. llcld, that the surrogate should bave remitted the 
distribution to the courts of Connecticut." 

This, as matter of course, would seem to be the sensible and proper 
rule, and one that should be followed without question under ordinary 
circumstances. If the Surrogate's Court of Madison county, N. Y., 
is at variance with the probate court of Washtenaw county, Mich., the 
state of the domicile of the testatrix at the time of her death, and dis- 
tribution, including payment of income, is to be made according to 
the law of the state of Michigan, where the legatees eventually en- 
titled to the corpus of the estate réside, it would seem that the prop- 
erty, after satisfaction of ail debts and legacies hère' — and there are 
nonci — should be remitted to that state on sufficient bond being given by 
the administrator with the will annexed there. The title to the personal 
property of a testate or of an intestate is not absolute, but in trust fot 
the benefit of the legatees or distributees as the case may be ; and as this 
estate is to be held by either the executor or by the administrator with 
the will annexed for a long term of years, probably, it would seem that 
there ought to be security, and that it ought to be held in the jurisdic- 
tion where the parties ultimately entitled are domiciled. Despard et 
al. V. Churchill et al. is not particularly pertinent hère, as there the per- 
sonal estate was remitted to California, for the reason that, while some 
of the executors resided in New York state, the material provisions 
of the will were void under the laws of this state, but valid in the 
state of California, the domicile of the testator, and the courts of this 
state would not aid in enforcing a will contrary to our statutory law. 
The court, therefore, directed that after the payment of certain lega- 
cies, valid by the laws of New York and directed to be paid by the ex- 
ecutors hère, the balance of the estate be remitted to the state of Cali- 
fornia, to be there distributed. In Massachusetts, it is held that after 
payment of debts the personal assets remaining must be remitted to the 
place of the testator's domicile for the payment of legacies, etc. Dawes 
V. Boylston, 9 Mass. 337, 6 Am. Dec. 72 ; Richards v. Dutch, 8 Mass. 
506. 
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In Despard v. Churchill, supra, the court, per Polger, C. J., said : 

"Personal property Is subject to the law whieh governs the person of Its 
owner as to its transmission by last will and testament; and this prineiple, 
though arising in the exercise of international comity, has become oWlgatory 
as a rule of décision by the courts. Parsons v. Lyman, 20 N. X. 103. And, 
as a gênerai rule, the distribution of personal property, wherever made, must 
be according to the law of the place of the testator's domicile. Harvey v. 
Richards, 1 Mason, 381-407, Fed. Cas. No. 6,184. The cases are not uncommon 
in which a testamentary disposition made in a foreign jurisdiction has con- 
trolled the transmission of personal property in this. Usually the adminis- 
tration of the estate has been committed by the will to citizens of that juris- 
diction. They hâve acquired the possession and eontrol of the property 
through voluntary payment or surrender, or, by making probate of the will 
hère, hâve obtained auxiliary letters testamentary, and under thèse hâve en- 
forced collection or surrender. In such case, those charged with the adminis- 
tration are liable to account hère for the assets collected by the authority 
granted hère. It seems to hâve been generally held that, where there are do- 
mestic creditors of the estate, payment of the debts may be decreed out of 
the assets. * * * The question then arises, under the particular circum- 
stances of this case, whether the assets in this state should not be remitted to 
the executors in the state of California to be administered, as they may be, in 
accordance with the directions of the will, under the laws of that state. As 
has been stated, the courts of this state may not directly aid in carrying out 
hère a bequest which is in violation of its statute law and contrary to a policy 
of which it is tenacious ; and yet they may not hold the bequest void, when it 
is valid by the law of the state by which the disposition of the property Is to 
be governed. The one would be to transgress the written law of this state ; the 
other would be to disregard an unwritten rule of law, well settled, and of ex- 
tensive and fréquent application. * • * There are no creditors of the es- 
tate in this state to be protected. The legatees hère are protected by the pay- 
ment of the legacies to them from the assets. The next of kin of the testator 
are also the annuitants under the provision of the will which is void by our laW 
As annuitants, they must soon rely mainly upon the f und, the executors, and 
the courts in California. If to them as next of kin were adjudgéd hère a 
distribution of the property hère, it might not prevent them from claiming 
there as annuitants. Thus by conflict of laws and adjudications there would 
be a measurable thwarting of the testamentary intention, and the giving to 
them of more than the testator deslgned. It seems, then, that the rule of law 
above mentioned and the circumstances of the case indicate that the judgment 
of the Spécial Term directing a distribution of the assets in this state among 
the next of kin was not well advised, and that the judgment of the General 
Term, reversing that of the Spécial Term in that respect, was proper." 

This absolute rule of the Massachusetts cases cited does liot pre- 
vail in New York, however, or in the fédéral courts, and by statute re- 
mission is now discretionary in Massachusetts. In Matter of Hughes, 
supra, the court held that as the only purpose of remitting to the courts 
of Pennsylvania would be mère distribution, and the rule of distribu- 
tion being the same in both states, that such remission would resuit in 
double commissions and unnecessary charges, and therefore the re- 
fusai of the court to decree distribution hère was error. But the court 
said (95 N. Y. 60): 

"This doctrine, however, does not Interfère with the gênerai prlneiplè of 
law that Personal property is distributable and that succession thereto is reg- 
ulated by the law of the decedent's domicile. The courts of the county where 
the ancillary jurisdiction is granted, where decreeing distribution, apply the 
law of the domicile, unless such apiilieation will interfère with the rights of 
domestic creditors or infringe some controUing principle of public policy." 

But the case now before this court as presented by the bill of ccm- 
plaint shows (1) domicile of the testatrix in Michigan; (2) ail or 
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nèarly ail the legatees and distributees domiciled in Michigari; (3) 
Storms, for whose benefit the income of the estate is to be used, domi- 
ciled in Michigan; (4) no legatee or créditer in New York; (5) the 
will proved in Michigan according to the laws of the testatrix's domi- 
cile, and also proved in New York where the main part of the assets 
are, but with a codicil added and recognized as valid which the Michi- 
gan court has repudiated as invahd; (6) the executor named in the 
will residing in New York and fully recognizing and acting under the 
provisions of the codicil. Thèse facts, under the décisions in Parsons 
V. Lyman and Harvey v. Richards, demand, unless it be the présence 
hère of the executor namèd in the will, but who has not qualified or 
taken letters testamentary in Michigan, that the assets be transmitted 
to Michigan for distribution in due course. But I do not see that the 
résidence hère of the executor named in the will, and to whom letters 
hâve issued hère, should control. Clearly this fact is without force, 
unless the codicil is to be recognized as valid and enforced. 

But it is said and urged that, as the administrator with the will an- 
nexed appointed by the Michigan court has not taken out ancillary let- 
ters hère, he has no standing to maintain this or any action hère, even 
in the Circuit Court of the United States ; that he could not even main- 
tain a proceeding in the Surrogate's Court in Madison county, N. Y., 
to hâve the executor hère settle his accounts and then pay over or trans- 
mit the assets to the Michigan court ; in short, that he has no standing 
in New York to inyoke the jurisdiction of the said Surrogate's Court, 
or to ask it to exercise its judicial discrétion in the matter of such 
transmission — cannot even set the court in motion. But the will of the 
testatrix has already been proved hère, the will recorded hère, and let- 
ters testamentary thereon hâve issued hère. Clearly this is all-suffi- 
cient in thèse regards. There cannot be double probate of the same 
will in the same court, or double issue of letters to two persons by the 
same court. In the eye of the law the proof of the will in Madison 
county, N. Y., and the issue of letters there, is not the principal admin- 
istration, but ancillary in its very nature. The principal administra- 
tion is that of the domicile of the intestate testator or testatrix as the 
case may be. 3 Redfield on Wills (3d Ed.) 29 (2G) ; Churchill v. Pres- 
cott, 3 Bradf. Sur. (N. Y.) 233; Suarez v. Mayor, 2 Sandf. Ch. (N. 
Y.) 173 ; Dammert v. Osborn, 140 N. Y. 30, 39, 35 N. E. 407. In this 
last case (Dammert v. Osborn) the court is emphatic, reversing the 
court below, in declaring that when a f oreign will is valid at the place 
of the domicile of the testaton — in that case Peru — it is valid hère, 
even if invalid under our laws if made by a party domiciled hère, and 
that the will must be construed and enforced according to the law of 
the domicile. Said the court; 

"At every stage of the inquiry pressed upon us by this appeal, It Is imijor- 
. tant to keep m view a fundamental fact, established by uncoutradicted évi- 
dence at the trial and conceded upon the argument, and that is that the be- 
quest to the Sevllla Home was perf ectly valid by tlie law of Peru, the domicile 
of the testator, which governed his personal property, wlierever it was at the 
time of his death. Tlie validity of the gif t by the law of the domicile neces- 
sarily Involves the conclusion that it is not afCected, under that law, by the 
faCt that at tlie tinie of the testator's death there was no trustée compétent ta 
talie, or that the e.state did not vest wlthin a period measured by lives, or 
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by the gênerai and Indeflnite nature of the trust, nor any other local rule that 
would defeat the intention of the testator in case it had been a domestic will. 
The gênerai priueiple that a disposition of personal property, valid at the 
domicile of the owuer, is valid everywhere, is of unlversal application. It 
liad its origln in that international comity which was one of the flrst-frults 
of civillzation, and in this âge, vvhen business intercourse and the process of 
accumulating property talœ but little notice of boundary Unes, the practical 
wlsdom and justice of the rule is more apparent than ever. It would be con- 
trary to the prlnciples of common justice and right, upon which the rule is 
founded, to permit a testamentary disposition of personal property, valid by 
the law of tlie domicile, to be annulled or questioned in every other country 
where jurisdiction was obtalned over the property disposed of or the parties 
claiuilug it, except for the gravest reasons. * * * Our courts œay in cer- 
tain cases décline to administer the gift, and remit the property to the prin- 
cipal seat of administration, but they cannot divest the title of one or trans- 
fer it to another oontrary to the law of the domicile. That law is part of the 
disposition and the foundation of ail title under it, and it cannot be disregard- 
ed, to the préjudice of one and the beneflt of another, any more than the other 
parts of the instrument." 

And, says the Court of Appeals, in N. Y. Life Ins. & Trust Co. v. 

Viele, 161 N. Y. 11, 55 N. E. 311, 76 Am. St. Rep. 238 : 

"It is well settled that the law of the testator's domicile must prevail in the 
Interprétation of a will." 

This is expressly decided in Harrison v. Nixon, 9 Pet. 483, 504, 505, ' 
9 L. Ed. 201. And so it is laid down and held that the law of the domi- 
cile of the testator must détermine and prevail as to the mental and oth- 
er competency of the testator to make the will in question. Willard on 
Executors, 59 ; Story, Conflict of Laws, §§ 465, 468 ; Lawrence v. 
Kitteridge, 21 Conn. 582, 56 Am. Dec. 385 ; Holmes v. Remsen et al., 4 
Johns. Ch. (N. Y.) 460, 8 Am. Dec. 581; Isham v. Gibbons, 1 Bradf. 
Sur. (N. Y.) 69; 2 Thomas, Law of Estâtes, 1277. Says Willard, 
supra : 

"It appears to be the geserally recelved doctrine, at the présent day, that 
the status or cap.icity of the testator to dispose of his Personal estate by will, 
dépends upon the law of his domicile." 

And, further; 

"The law of the testator's domicile at the time of his decease governs as re- 
spects lils testamentary capaclty." 

Says Story, supra : 

"And. first, in relation to testaments of moval)le property: So far as respects 
tiie capaclty or iucapacity of a testator to make a will of personal or movable 
property, we hâve already had occasion to consider the subject in another 
place. Tlie resuit of that examination was that tlie law of the actual domicile 
of the party, at the time of the making of his will or testament, was to gov- 
ern as to that capaclty or incapacity. * « * The same doctrine is now as 
tirmly establishecl in America. The earllest case in which it was directly in 
judgment was argued in the Suprême Court of Pennsylvanla in 1808; and this 
case may be truly said to hâve led tlie way to the positive adjudication of this 
important and dlfflcult doctrine. There a forelgn testator domiciled abroad 
had made a will of his personal estate, iuvalid according to the law of lus 
domicile, but valid according to the law of l'ennsylvania ; and the question 
was whether it was compétent and valid to pass personal property sltuate in 
Pennsylvanla. The court decided that it was iiot, and asserted the gênerai 
doctrine that a will of personal estate must, in order to pass tlie property, be 
executed according to the law of the place of the testator's domicile at the 
time of his death. If void by that law, it is a nullity everywhere, although It 
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Is executed with the forraalities required by the law of the place wheré the 
Personal property Is locally sitnate. ïhe court asserted that in this respect 
there was no dilference between cases of succession by testament and by in- 
testacy. Tlie siime doctrine bas been since repoatedly recognlzed by otlier 
American courts, and may now be deemed as of universal autbority bere." 

If this be the law, has any court aside from the Surrogate's Court 
of Madison county, N. Y., and the appellate courts of the state, power 
or jurisdiction so to déclare and adjudicate and enforce its decree? 
It is a gênerai proposition of law that the fédéral courts, outside the 
District of Columbia, hâve no probate jurisdiction strictly as such. 
Fouvergne v. City of New Orléans, 18 How. 470, 15 L. Ed. 399; 
Tarver v. Tarver, 9 Pet. 174, 9 L. Ed. 91 ; Byers v. McAuley, 149 U. 
S. 608, 13 Sup. et. 906, 37 L. Ed. 867; Farrell v. O'Brien, 199 U. S. 
89, 25 Sup. Ct. 727, 50 L. Ed. 101. In Farrell v. O'Brien, supra, the 
court held : 

"As the autbority to make wills Is derived from the state, and the require- 
ment of probate is but a régulation to make a wlll etïectlve, matters of pure 
probate, in the strict senso of the words, are not witbin the jurisdiction of 
courts of the United States." 

But it is equally well settled that, as between citizens of différent 
States, where one has an interest in an estate of personalty as legatee 
or distributee, the courts of the United States may enforce such rights 
and interests if the courts of gênerai jurisdiction of the state where 
the administrator or executor résides and has the property and was ap- 
pointed may enforce' such rights. This is but the enforcement of the 
laws of the state in the fédéral courts. It is not the exercise of probate 
jurisdiction. Byers v. McAuley, 149 U. S. 608, 621, 13 Sup. Ct. 906, 
37 E. Ed. 867. 

But in such case we are again confronted with the proposition: Can 
the fédéral court, confronted by a will of the testatrix proved and ad- 
mitted to probate in the proper Surrogate's Court of the state of New 
York, whose laws the court is called upon to enforce, or under whose 
laws it is acting, not the state of the domicile of the testatrix, and also 
confronted by another will of the testatrix, admitted to probate in the 
proper probate court of the domicile of the testatrix, décide between 
them and enforce the will of the domicile, or must it présume, and 
act on the presumption, that the will recognized by the probate court 
of New York is the légal and valid will? Can the fédéral court in 
substance and effect, when it cannot do it directly in a suit for the pur- 
pose of establishing one will or annuUing another, Farrell v. O'Brien, 
199 U. S. 89, 25 Sup. Ct. 727, 50 E. Ed. 101, decree that the will ad- 
mitted to probate at the domicile is the légal and valid will as against 
one admitted to probate elsewhere? Can the fédéral court decree or 
direct that the personal estate in the hands of the ancillary executor be 
held and delivered to the administrator vi'ith the will annexed in the 
place of the testator's domicile, that of the principal administration ? 

In Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 906, 37 E. Ed. 867 
(and bef ore cited), the court held : 

"It is a rule of gênerai application that, where property Is In the actual 
possession of a court of compétent Jurisdiction, such possession cannot be dis- 
tHrbed by process Issued out of another court. An administrator appolnted by 



■WATKINS V. EATON. 145 

a State court îs an officer of that court, lils possession of the decedent's prop- 
erty is the possession of tliat court, and as such it cannot be disturbed by pro- 
cess issued out of a fédéral court The jurlsdiction of the fédéral courts Is 
a limited jurlsdiction, dependlng either upon the existence of a fédéral ques- 
tion or the diverse citizenships of the parties ; and where thèse éléments of 
jurlsdiction are wanting It cannot proceed, even with the consent of the par- 
ties. Fédéral courts hâve no original jurlsdiction in respect to the adminis- 
tration of deeedents' estâtes, and they cannot, by entertainiug jurisdiction of 
a suit against the administrator, which they hâve the power to do in certain 
cases, draw to themselves the full possession of the res, or invest themselves 
with the authority of determining ail clalms against it. A citizen of another 
State may proceed in the fédéral courts to establish a debt against the estate, 
but tlie debt thus established must take its place and share in the estate as 
administered by the probate court. It cannot be enforced by direct process 
against the estate itself. Therefore a distributee, citizen of another state, may 
establish his right to a share in the estate, and enforce such adjudication 
against the administrator personally or his surettes, or against other persons 
liable therefor, or proceed in any way which does not disturb the actual pos- 
session of the property by the state court In this case it was réversible er- 
ror for the Circuit Court to take any action or malce any decree looking to the 
mère administration of the estate, or to attempt to adjudicate as between them- 
selves the rights of the litigants, who were citizens of the state of Pennsyl- 
vania ; the res being in the possession of a court of that state." 

It would seem to follow that the personal estate of EHzabeth S. 
Eaton, situated in the state of New York, is now in the possession of 
the Surrogate's Court of the county of Madison, N. Y., a court of 
compétent jurisdiction; that the possession of such property by such 
court cannot be disturbed by any process issued out of the fédéral 
court; and that a decree cannot be pronounced and enforced by this 
court that the executor dehver the property in his hands as an ofïicer 
of that court to the administrator with the will annexed appointed by 
the Michigan court. But I do not see that this case dénies the right 
and power of this court to adjudicate the rights of the parties and leave 
the exécution of the adjudication to the Surrogate's Court. It is, as 
we hâve seen, the law of the state of New York, as well as that of the 
state of Michigan and of ail the states, that the estate of a décèdent 
testate or intestate must be distributed in accordance with the law of 
the decedent's domicile, that such law governs, and that the law of the 
domicile of a testator détermines what his will is, including its coii- 
struction. 

In Byers v. McAuley, supra, May McAuley, domiciled in Pennsyl- 
vania, died owning personal property as to which she died intestate, 
but leaving a writing, purporting to be her last will and testament, dis- 
posing of ail or certain of her real estate situate in that state. This 
instrument was admitted to probate in Allegheny county, Pa., as her 
will, and letters testamentary with the will annexed issued to one Byers. 
He rendered his account to the court appointing him, and the same was 
approved, and the amount for distribution fîxed, and it was put upon 
the audit hst for distribution on March 29, 1887. On March 28, 1887, 
a bill in equity was filed in the Circuit Court of the United States for 
the Western District of Pennsylvania, by certain nonresidents of Penn- 
sylvania interested in the estate, against the administrator with the 
will annexed and others interested in the estate, some of whom were 
résidents of Pennsylvania, which bill set forth the death of May Mc- 
Auley, the will, that there were two classes of claimants, that the will 
173 F.— 10 
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was null and void, and that there was a large amount of personal es- 
tate in the hands of the administrator for distribution. Relief was 
demanded that the administrator render an account of the personal 
estate, that the parties entitled be ascertained and determined and dis- 
tribution made, that the will be declared null and void, that the admin- 
istrator be enjoined from disposing of same, that some person be ap- 
pointed to take charge of such real estate, and that same be partitioned 
and sold, and the proceeds divided amongst those entitled, and for 
gênerai relief. A plea in bar, setting up the proceedings in the or- 
phans' court of Pennsylvania, answering to the surrogates' and pro- 
bate courts of certain states, was filed and overruled. The case went to 
a hearing on answer and replication. An accounting was had before a 
master. The will was held valid, the proceeds of the real estate di- 
rected to be paid to the parties named therein, the rights of the two 
sets of claimants to the personal estate were adjudged and determined, 
and paymeut directed accordingly. From the clecree appeals were 
taken, and the jurisdiction of the Circuit Court challenged, as it was 
from the beginning. It will be noted that this was a suit by nonresi- 
dent parties directly entitled to share in distribution of the personal 
estate and claiming to hâve an interest in the real estate because of 
the alleged invaliditv of the will. The Suprême Court of the United 
States (sec page 630 of 149 U. S., and page 910 of 13 Sup. Ct. [37 
L. Ed. 867]) upheld the jurisdiction of the Circuit Court of the United 
States in the premises, and its right to entertain jurisdiction in behalf 
of ail citizens of other states and "to détermine and award their shares 
in the estate." This détermination necessarily involved the question 
whether the first cousins took the whole of the personal, or whether 
second cousins were entitled to share, and on this question it was held 
that the Circuit Court decided and adjudged correctly, as it followed 
the décisions of the highest court of Pennsylvania (see page C21 of 149 
U. S., and page 911 of 13 Sup. Ct. [37 L. Ed. 867]), and that it de- 
cided and adjudged correctly in determining the validity of the will. 
It also held that the Circuit Court erred in determining or assuming to 
détermine the rights and interests of the parties domiciled in Pennsyl- 
vania (Chief Justice Fuller and Mr. Justice Shiras dissenting) as be- 
tween themselves, and in ordering an accounting, which had already 
been had in the orphans' court (probate court) and had become final. 
The court also held that the estate or property could not be taken by 
the Circuit Court or its processes from the custody of the orphans' 
court, as that court had possession, but that the decree of the Circuit 
Court would be binding as to ail nonresident parties. 

The case of Grahara v. Lybrand, 142 P'ed. 109, 73 C. C. A. 333, is 
more pertinent to the question before this court. There Jacob W. 
Lybrand, the décèdent and testator, was domiciled in Ohio, where 
he died, and where letters of administration were granted to one Gra- 
ham. The property, ail personal, of Lybrand, some $85,000, was sent 
or taken by certain of his relations to the state of Wisconsin shortly be- 
fore his death, where his will was proved and letters issued to the 
executors, the persons who took the property to that state. There was 
no property in Ohio belonging to the deceased. Lybrand owed certain 
debts in Ohio, and judgments therefor were obtained in Ohio against 
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tlie administrator, to be collected, of course, from the estate. Graham, 
as administrator, brought suit in the Circuit CoUrt of the .Western Dis- 
trict of Wisconsin against the executors, praying a decree that the 
executors turn over to him suiificient of the assets to pay the debts in 
Ohio, the domicile of the testator. The bill was demurred to, the de- 
murrer sustained, and on appeal to tlie Circuit Court of Appeals this 
action was affirmed. There was a statute in Wisconsin which would 
hâve permitted tlie Ohio administrator to file his letters, etc., in Wis- 
consin, and collect the assets, etc., there, in case no administration had 
been granted in that state? The Circuit Court of Appeals said (142 
Fed. 111, 113, 73 C. C. A. 335, 336): 

"The Wisconsin statute would permit the plaintlff, If no administration was 
heing had in Wisconsin, to file a duly autlientlcated copy of his appointment 
and to sue for the possession of property which had belonged to his décèdent 
at the time of his death ; but, If administration Is golng on in Wisconsin, the 
statute leaves the foreign administrator disqualified to corne Into the state 
and talte indépendant action to gather in the assets. The fund Is in charge of 
the Wisconsin state court. The fédéral court in Wisconsin would hâve the 
right to adjudicate against thèse défendants the amount of a claim against 
the estate ; but it rightly declined to order the ofBcers of the Wisconsin state 
court to tum over a fund under the control of that court to the ofHcer of the 
Ohio state court for administration there. Byers v. McAuley, 149 U. S. 608, 
13 Sup. et. 906, 37 L. Ed. 867. If the Ohio court desired a portion of the as- 
sets In Wisconsin, posslbly a more fortunate outcome would hâve resulted 
from sendlng its ambassador wlth a proper pétition to the court where the 
fund was; but, even so, the event would dépend upon comlty rather than 
rlght." 

This suit now before this court is not brought by any legatee named 
in the will or codicil of Elizabeth S. Eaton to hâve their respective 
rights and interests in the estate ascertained and determined, or to 
recover any debt, legacy, or distributive share. The estate is not ready 
for distribution to the residuary legatees; but the income from time 
to time is ready to be paid to the one entitled thereto. If Susan C. 
Storms, now Higgins, should bring suit in this court to hâve it deter- 
mined that she bas an interest as legatee under the provisions of the 
will, disregarding the codicil, setting up the action of the respective 
courts in Michigan and New York, and praying a détermination as to 
which is the will that governs, I think this court would hâve jurisdic- 
tion of the action. This court could not take the property from the 
custody of the Madison County Surrogate's Court by any process; 
but it could make a decree as to the rights of the parties. I do not find 
authority for the proposition that the administrator with the will an- 
nexed can maintain an action for such purpose. Should such suit be 
brought by the legatee, this court would be called on to' détermine her 
right, and in such case would be called upon to décide whether or not 
she is bound by the decree in the Madison County Surrogate's Court 
holding that the testatrix was of sound mind and meniory when she 
executed the codicil; the legatee having entered upon a contest over 
that question when she personally appeared and made herself a party. 
Probate proceedings are not usually inter partes or res adjudicata as 
betvveen nonresidents served by publication and the petitioner or peti- 
tioners. The court has jurisçliction by virtue of the location of the 
res wif.iin its jurisdiction. The nature of a proceeding to probate a 
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will is one in rem, and not one inter partes. Farrell v. O'Brien, 199 
U. S. 89, 106, 110-111, 25 Sup. Ct. m, 50 L. Ed. 101. See, also, 
opinion in Overby v. Gordon, 177 U. S. 214, 232, 20 Sup. Ct. 603, 44 
L. Ed. 741 et seq. ; Robertson v. Pickrell, 109 U. S. 608, 3 Sup. Ct. 
407, 27 h. Ed. 1049. However, under the New York statutes ail per- 
sons cited and having an interest to defeat the will may appear and 
contest its validity and the competency of the testator to make it. 
Section 2617, Code Civ. Proc. And section 2626 makes the will of Per- 
sonal property conclusive, except as there stated. This question may 
affect Mrs. Kersey, also, as under the will, in a certain contingency, 
she takes the place of Mrs. Higgins to a certain extent. However, she, 
too, appeared and contested the validity of the codicil. 

May this court, at the suit of the administrator with the will an- 
nexed appointed in Michigan, exercise the judicial discrétion of de- 
termining whether or not the property in New York, and in the pos- 
session of the executor appointed hère, and consequently of the Surro- 
gate's Court of Madison county, N. Y., shall be transmitted to such 
administrator, and consequently to the probate court of Michigan. If 
this court can do that, and enforce its decree, it can take the property 
from the custody of the one state court and transfer it to that of the 
other. This power is denied by the Suprême Court of the United 
States, as we hâve seen. Can this court substitute its judgment or 
discrétion in the matter for that of the Surrogate's Court? Is not that 
a matter relating or pertaining solely to the administration of the 
estate? I find no statute expressly conferring such power on any 
court. However, the Suprême Court of the state of New York in 
certain cases has concurrent jurisdiction with that of the Surrogate's 
Court in the settlement of the estâtes of deceased persons, testate and 
intestate. If the Suprême Court of the state of New York may in its 
discrétion assume jurisdiction of this estate, so far as situated hère, 
and direct the transmission of the property, I think this court can 
exercise the same power at the suit of a nonresident of the state having 
the proper interest in the matter. See Schurmeier v. Connecticut M. 
L. I. Co., 137 Fed. 42, 44, 45, 69 C. C. A. 22, and cases cited ; Security 
Trust Co. V. Black River Nat. Bank, 187 U. S. 211, 23 Sup. Ct. 52, 47 
Iv. Ed. 147. In this last case it is held that the fédéral courts, in ex- 
ercising jurisdiction at the suit of a nonresident against an executor, 
is but enforcing the law of the state, and is bound by the same rules 
that govern the local tribunals. But the Suprême Court of the state of 
New York will not assume or exercise jurisdiction over the settlement 
bf thé estâtes of executors or administrator s, except in spécial cases, 
where it is necessary to "supplément insufficient authority in the Surro- 
gate's Court to meet the conditions of the particular case, or where 
for some other reason full and complète justice cannot be donè in that 
court." Borrowe v. Corbih et al., as Executors, 31 App. Div. 172, 
52 N. Y. Supp. 741, affirmed on opinion below 165 N. Y. 634, 59 N. 
E. 1119 ; Matthews v. Studley et al., as Executors, 17 App. Div. 303, 
45 N. Y. Supp. 201, affirmed on opinion below 161 N. Y. 633, 57 N. 
E. 1117. In this last case the court below said: 

"Indeed, no proceedlng for an aeconnting of executors, In the Suprême Court, 
will ever be permltted, unless spécial reasoiis are shown why such an-account- 
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Ing cannot, or ought not to, be taken In the Surrogate's Court That court is 
the proper tribunal for such proceedings, and it Is not necessary or proper to 
remove them into another court, in the absence ot spécial reasons wblcti re- 
qulre that course to be taken." 

The surrogate of Madison county has full power and jurisdiction to 
hear and décide every question presented hère. Therefore, following 
the law as declared by the highest court of the state of New York, 
this court ought not to take jurisdiction hère. It is presumed that 
the Surrogate's Court of Madison county, N. Y., will follow the law 
and administer and distribute the estate according to the law of the 
testator's domicile. If it fails or refuses so to do, its errors will be cor- 
rected on appeal. There is no privity between an executor of the will 
of a deceased person appointed in one state, that of his résidence, and 
an administrator with the will annexed of the estate of the same person 
appointed in another state, and a judgment against the one establish- 
ing a debt against the estate is not binding in the other. Brown v. 
Fletcher's Estate, 210 U. S. 82, 28 Sup. Ct. 702, 52 L. Ed. 966 ; Stacy 
V. Thrasher, 6 How. 44, 59, 60, 12 L. Ed. 337 ; Johnson v. Powers, 
139 U. S. 156, 160, 11 Sup. Ct. 525, 35 L. Ed. 112; Ingersoll v. Coram, 
211 U. S. 335, 362, 29 Sup. Ct. 92, 53 L. Ed. 208, et seq. But see Asp- 
den V. Nixon, 4 How. 467, 11 L. Ed. 1059, and Carpenter v. Strange, 
141 U. S. 87, 105, 11 Sup. Ct. 960, 35 L. Ed. 640. Estoppels must be 
mutual. What effect this may hâve in proper proceedings in the prop- 
er form it is unnecessary to décide. Clearly the decree in Madison 
county is not binding on the administrator in Michigan. 

An answer was filed, but subsequently a demurrer was fîled to the 
bïll, with permission of this court, which takes its place. The issue 
is on the demurrer, and on an application for an injunction to restrain 
payments under the codicil pending the suit. My conclusions are that 
the administrator with the will annexed cannot maintain this suit as 
one to recover the legacy given by the will to Susan C. Storms, or 
Higgins, conceding that the decree of the probate court of Michigan 
must prevail ; that it is not a suit by a nonresident plaintifï for a legacy 
or share; that this court cannot exercise the same power and juris- 
diction in the premises possessed by the local court of Madison county 
in regard to the transmission of the estate to the jurisdiction of the 
domicile of the testator ; that under the law of the state of New York, 
as declared by its highest court, the Suprême Court of the state, of 
gênerai jurisdiction, has no power to grant the relief prayed for; and 
that, therefore, this court cannot. This view is sustained by the déci- 
sion of Putnam, C. J., in Ingersoll v. Coram (C. C.) 132 Fed. 168, 172, 
where it is said: 

"The Une of démarcation thus polnted out Is a clear one, recognlzable on 
fundamental princlples ; but also, on the authority of numerous décisions of 
the Suprême Court, we would hâve no jurisdiction to Interfère with the ac- 
tion of the probate court for the county of Sufifolk, so far as restralning that 
court from remitting portions of the estate under its jurisdiction to the prop- 
er tribunal at the place of domicile for distribution by that tribunal. Possibly, 
If ail the heirs and legatees interested In the estate were défendants in the 
présent blU, and were retained therein as such parties, we might restrain them 
from applying to the probate court in Suffolk county for an order remitting 
the estate under its jurisdiction ; but we doubt whether, even under those cir- 
cumstances, we could proceed to that estent It Is for the probate court for 
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the covinty of Suttolk to détermine Avhether it will order the estate to be direct- 
ly distrlbuled or to be reiultted, and we caunot eoni)je] it to order distribution ; 
so that the resuit of any attempt on our part to prevent it from remitting 
would justlfy the probate court in refusing ail action, if it saw fit to take tliat 
course, thus indefiuitely leaving the portions of the estate iu this jurisdiction 
unavailable, and demonstrating the folly, as well as tlie lllegality, of our in- 
terférence." 

The demurrer is sustained, the injunction vacated, and the motion to 
continue same denied. 



In re SUSQUEHANNA ROOFING CO. 

(District Court, M. D. Pennsylvania. September 18, 1900.) 

No. 1,255, in Bankruptcy. 

BaNKETJPTCY (§ 140*) — OwNERSHIP of PBOPERTY — CONVEKTED BT TEUSTEE — 

LiABiLiTY OF Estate Ïhekefor. 

In a coutroversy between a trustée In bankruptcy for a roofing Com- 
pany and a elalmant as to the ownership of certain roofing felt that had 
been sold by the trustée as that of the banlirupt, but was alleged by 
clainiant to hâve been a part of a car load whieh he had sent to the bank- 
rupt to be tarred, the évidence held to support the contention of the 
claimant, and to entitle him to recover the value from the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

In Bankruptcy. Sur pétition of WilHam Hughes for réclamation 
of certain property. 

W. E. Benjamin and C. A. Hawkins, for claimant. 
George E. Neff and C. A. May, for trustée. 

ARCHBALD, District Judge. This case is purely one of fact. In 
the fall of 1907 William Hughes, the présent claimant, shipped to the 
plant of the bankrupt company a car load of dry felt in rolls to be 
saturated with tar for roofing purposes, and, after treatment, to be 
reshipped to customers upon his orders. The dry weight was 31,435 
pounds, which was increased to 56,894 pounds upon being treated. Of 
this, 18,110 pounds, tarred weight, was shipped away on orders of 
Hughes prior to bankruptcy, and 8,263 pounds, admittedly on hand, 
was turned over to him by order of the référée afterwards. This leaves 
30,521 pounds to be accounted for, which is the amount in controversy. 
If this was on hand at the works when the company went into bank- 
ruptcy, in addition to that which was turned over, having been disposed 
of by the trustée, the estate must respond for it ; but if, as contended 
by the trustée, it was shipped off by the company, before that, to fill 
its own orders, there is nothing but the ordinary liability on account 
of it. The référée took the latter view, and this is an appeal from his 
décision. 

Having seen the witnesses, the référée is supposed to be in a better 
position to pass on their testimony, and his findings are therefore to 
be respected accordingly. But after a careful study of the case, and 
thereasons given by him for his décision, I cannot resist the conclu- 
sion that a mistake has been made in the disposition of it. The case 

*For other cases see same topic & Ikumber in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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tnrns on the identity of the Hughe» felt with the piles of material in 
tlic yard, wlien the receiver, wlio is now the trustée, took possession, to 
wit, a large pile near the end of the tar plant, and two smaller ones eut 
by the siding. That the two smaller ones were his is conceded, this be- 
ing what the référée ordered to be turned over. But the large pile is 
claimed by the trustée to hâve been material that he himself manufac- 
tured, after he took charge as receiver. And the référée accepts this. 
It may be that he meant merely that it was manufactured by the Com- 
pany at the mill, and left there. But that is net what he says. Nor 
does the référée so understand him. "Mr. Kopp, positively testified," 
as the référée fînds, "that the third pile of felt, which Mr. Eastlack 
identified as Hughes' felt, was in point of fact not Hughes' felt at ail, 
but that he (Kopp), as receiver, made it in the mill, and had it piled 
up in the yard, after the filing of the pétition in bankruptcy and while 
he was acting as receiver. And in this Mr. Kopp is supported by the 
testimony of Strine, Grissinger, and Willis." H that was true, the 
évidence was ail in the trustee's hands, and it would hâve been easy for 
him to hâve proved it. But the fact is that, except his mère say-so, 
there is not a particle of évidence to sustain it. And if the case is to 
be disposed of upon any such theory, there can be but one resuit to it. 
That there was a pile there, at the time of his appointment, there can 
be no c]uestion. Eastlack, the gênerai manager, and Spahr, the sec- 
retary and treasury, both of whom were actively engaged in directing 
the business, so testified, as does Grissinger, one of the workmen, ii, 
indeed, Mr. Kopp himself does not in the end admit it. Except thv 
statement of Willis, another workman, that he does not know of an^ 
felt piled at the end of the tar plant, there is nothing to the contrary. 
It could not thus hâve been made by the receiver. The only thing that 
can be said is that, if not shown to belong to Hughes, it must hâve 
been made by the company. 

But that it was made by the company is not much better supported. 
It was expressly testified by both Eastlack and Spahr that the car of 
felt sent there by Hughes in the latter part of 1907, to be saturated. 
was set out in the yard, after it had been treated, in three piles, to 
await shipping orders — one large pile, the second from the end of the 
tar plant, and two smaller ones, further out in the yard, by the color 
house or siding, ail of which were there when the receiver took pos- 
session, only the two smaller ones being left, when the matter came to 
be looked up afterwards. This is strong évidence, coming from those 
most likely to know, and charged with the duty of doing so. and is 
not to be lightly disregarded. Opposed to it is the testimony of Strine, 
who did the loading and shipping, Grissinger and Willis, who were 
saturators, and Warfel, the bookkeeper, who in substance say that 
some time in the latter part of 1907 a car of felt was shipped to the 
mill to be tarred, which was designated by Eastlack at the time as 
"Ben's" or "Munn-Price" goods, and afterwards, as belonging to 
Hughes, the présent claimant ; the Munn-Price Company being a New 
York concern which failed just about the time it came there. This felt, 
as they testify. as soon as it was saturated, was piled up, partly in the 
mill and partly in the yard, where two piles of it were made beside the 
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color house or siding-, tliat in the mill being almost immediately sliipped 
out to fill certain of the company's own orders. They know of no 
such third pile as is spolvcn of by Éastlack and Spahr, at the end of the 
tar plant; Grissiiiger stating that the one he saw there was made by 
the Company, which is the only direct évidence of any one on this 
subject. 

It is not easy, on their face, to reconcile thèse conflicting stories. 
But if one is to be taken rather than the other, that of Eastlack and 
Spahr would seem to be much the more reliable ; it being their busi- 
ness to know abont and look after this material, the others only know- 
ing about it casually, and having to fall back upon Eastlack and Spahr 
in the main for their information. In several particulars, also, the tes- 
timony of Strine and the others is open to question. It is left very 
indefînite, for instance, just how much of the Hughes felt was shipped, 
as they say, from the mill, directly after being tarred ; it being vari- 
ously given "as a car load" (there was only a car load in ail, as I un- 
derstand it), "600 or 700 rolls," "less than half a car load," and "dif- 
férent little shipments of less than car load lots." It was also stated 
to Vetter by Strine that there was only one load of 800 pounds which 
was shipped off that he knew of, which statement he now virtually ad- 
mits. The little so shipped out of the mill, according to the lower of 
thèse estimâtes, hardly accounts for the missing 30,000 pounds, while 
the larger amounts are not consistent with there being two big piles 
in the yard, of 600 or 700 rolls each, as testified by Strine, or 500 or 
600 each, according to Grissinger, which, at 40 pounds to the roll, 
would amount to anywhere from 40,000 to 56,000 pounds, or practically 
the whole quantity that came to be tarred. As calling in question, also, 
the statement that a part of thèse goods were shipped out immediately 
after they were treated, it is shown that, if this were donc, there would 
be danger of spontaneous combustion. 

But, without dwelling upon thèse points, it is évident to my mind 
that the confusion in the testimony arises because the parties are 
speaking of différent goods. There was more than one load of so- 
called Munn-Price felt, in other words, which came that year to the 
mill to be tarred. It is true that some of the witnesses say they knew 
of but one. But it is testified by Vetter, Mr. Hughes' représentative, 
that two or three cars were shipped there by Hughes, for the account 
of the Munn-Price Company, before the one in controversy. And it 
is admitted by Warfel, the bookkeeper, that other Munn-Price felt 
came there that year. Previous shipments, moreover, were of soft 
felt, where the one in question was hard. There is some dispute over 
this ; Exhibits 4 and 5, where a record of it was made, apparently des- 
ignating it as soft, and Kopp also testifying that that was the charac- 
ter of what he saw in the two smaller piles in the yard. But the sat- 
uration is conclusive that it was hard; 31,435 pounds, dry weight, be- 
coming 56,894 pounds when treated; which, as I make it, is a gain 
of about 86 per cent, by absorption. If it were soft, it would hâve 
taken up at least 130 per cent. Kopp may very well hâve been mis- 
taken about it, judging, as he did, only from outward appearances ; 
it being put up, like soft felt, in 40-pound rolls, the standard weight 
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'•.t that factory. Willis also says that the felt about which he testifies, 
which is supposed to be the same as that spoken of by the others, was 
single-ply felt, which is only used for soft and not hard goods. And 
Strine admits that after the soft Munn-Price felt, of which he speaks, 
the Company got hard felt from outside parties to be saturated, which 
might thus hâve been that which is hère in controversy. 

It is said that ail the witnesses for the trustée identified the car of 
Munn-Price goods, a part of which was shipped from the mill, with the 
small piles out in the yard, which are now claimed as belonging to 
Hughes, and that this is also tied up to that which came in the latter 
part of 1907, that being the time of the Munn-Price Company's fail- 
ure. But, with even more positiveness, thèse goods, as has just been 
pointed out, are identified as soft felt goods, which those in contro- 
versy were not, and the one must give way to the other. And it being 
established that there were différent Munn-Price shipments of différ- 
ent kinds of felt, to which the observations of the witnesses might 
equally apply, the chance for confusion appears, and with it the op- 
portunity to reconcile the testimony, otherwise conflicting. 

Accepting, then, the statement that there was Munn-Price felt, which 
was shipped away to help out orders which there was not enough 
Company felt on hand to fill, as testified to by Strine and the others, 
this being soft felt, and not hard, it may well be, as testified by East- 
lack and Spahr, who certainly ought to know, and whose testimony un- 
der the circumstances is to be taken, that other Munn-Price felt belong- 
ing to Hughes was piled up in the yard, in the way described, which 
was there, to the extent claimed, at the time the receiver went in ; and 
this having been subsequently disposed of by him, with the idea, no 
doubt, that it was made at the mill, that being the only information he 
had with regard to it, it must now be accounted for accordingly. 

It is contended that, even if the goods were converted by the Compa- 
ny, and not by the receiver or trustée, being held on bailment, the same 
right to recover for them would exist. Bills v. Schliep, 11 Am. Bankr. 
Rep. 607, 127 Fed. 103, 63 C. C. A. 103. But, without passing upon 
that, the case being otherwise disposed of, the pétition is sustained, the 
order of the référée reversed, and the case sent back, with directions 
to allow the claim. 



In re GARTNEE HANCOCK LUMBER CO. 

(Circuit Court, W. D. North Carolina. September 10, 1909.) 

Bas'kruptcy (§ 397*)— Exemptions — Partnership Pbopebty. 

Evidence held to entltle bankrupt partners to exemption from the part- 
nership property under the statute of North Carolina. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 397.*] 

In Bankruptcy. On certificate of référée. 

Wm. R. Whitson, for trustée. 

Craig, Martin & Thomason, for exemption claimants. 

•For otber cases see same topic & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Ind'sxea 
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NEWMAN, District Judge. In this case the référée denied to Wal- 
ter Gartner and Mrs. Mary Hancock, members of the bankrupt part- 
nership, their right to an exemption of $500 each, which they claimed 
under the Constitution of this state, in so far as the same was claimed 
out of the partnership assets. I am compelled to differ with the référée 
as to the conclusion he reached in this matter. 1 do not think the 
reasons urged against the exemptions, and the reasons given by the 
référée for refusing the same, are sufficient. 

The référée decided against the right to the exemptions claimed 
on June 24, 1909, and gave the claimants 15 days in which to institute 
proceedings for a review of his order. While the exceptions do not 
appear to hâve been filed until July 12th, the référée in his certificate 
says: 

"The référée was absent f rom his office froiu July 3, 1909, until the 28th day 
of July, 1909. On my return I found a letter, dated July 9, 1909, written froni 
Bakersville, N. C, inclosing exceptions, sigiied by Messrs. W. L. Ijauibert and 
J. W. Ragland, attorneys for applieants and bnnkruijts, to my order of June 
24th." 

It appears, therefore, that there was substantial compliance with 
the referee's order as to the time within which a review should be 
sought. 

I hardly think the évidence justified the référée in finding that Mrs. 
Hancock's résidence was in Texas. On the contrary, I think it justi- 
fied, if it did not require, a finding that her résidence was in North 
Carolina. 

Neither do I believe the évidence was sufficient to justify the re- 
fusai of Gartner's exemption. Even if the matter of the accident In- 
surance money would be suiïicient in any event, I am satisfied that the 
référée took the wrong view as to where the burden is in such matters. 
I think the burden was on the trustée to show that there was individ- 
ual property out of which his exemption coitld be claimed and allowed. 

The exemptions seem to hâve been claimed in the schedules when 
filed, although there was considérable delay in filing them. Mrs. 
Hancock claimed her exemptions in $136.50 of household furniture and 
clothing and $363.50 worth of "logs now on Squirrel creek, Mitchell 
county, North Carolina." Gartner claimed $34.50 of household fur- 
niture, etc., and the remainder of the $500 in "lumber at Powder 
Mill and Cranberry, North Carolina." As to both of thèse claims, out 
of the partnership assets, the logs and the lumber, they should only 
be allowed in the proportion that the amount realized at the sale of 
each bears to the appraised value of the logs and lumber. In addition 
to this, there should be added to the amount of the household furniture 
claimed by Mrs. Hancock the articles of furniture which she states 
in her testimony she sold after the pétition in bankruptcy was filed, 
and the exemption out of the partnership assets only allowed after 
such addition. 

The foregoing is subject to the claims made by Griffin and others 
to the property out of which the exemption is claimed, if their title 
to the same has been or may be sustained. The référée will properly 
apportion and fix the costs of administration, in conformity with the 
bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 544 [U.' S. Comp. 
St. 1901, p. 3418]). 
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BRRYMANN et al. v. PORE RIVER SHIPBUILDING CO. 

(District Court, D. Massîichusetts. July 12, 1909.) 

No. 7T. 

ShIPPING (§ 81*)— LlABILITY OF VESSELS— INJUKT TO MOORED ScOW BT SWELI. 
FKOM PaSSING VESSEL. 

A dredge, engaged in deepening tlie main cbannel Into Boston Harbor, 
was left anchored in tUe cliannel on a holiday, wlien not at worlî, with a 
SCOW made fast to her south side by lines. Xo one was on the scow, and 
no one on the dredge was giving her any attention. During the day the 
battleship Vermont came in from a trial trip made by the builders^ and, 
passing to the south of the scow at a distance of about 200 feet, her swell 
caused the scow to break her lines and she drifted ashore and recelved 
some injury. Hcld that, while it was the duty of the Vermont to use rea- 
sonable care to avoid injury to the scow and dredge by her swell, whlch, 
owing to her construction, was unusually hèavy, she was entitled to use 
the channel, and under the évidence, It did not appear that she failed in 
such duty, her speed having been reduced as much as was safe, having 
référence to her draft and the state of the tide, which was ebb and neairly 
ont, and that she was not liable for the injury to the scow, which under 
the cireumstances, and eonsidering that her lines were old, should not bave 
been ieft with no one In charge. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 34.5; Dec. Dig. 
§ 81.* 

Liability of vessel for injuries caused by création of swell, see note to 
The Asbury Park, 78 C. C. A. 3.] 

In Admiralty. Action by George H. Breymann and others against 
the Fore River Sliipbuilding Company to recover damages for injury 
to scow. Ivibel dismissed. 

Blodgett, Jones & Burnham, for libelants. 
Bingham, Smith & Hill, for respondent. 

DODGE, District Judge. The libelants' dredge Boston was being 
employed by them in dredging work in Boston Harbor under a gov- 
ernment contract. On Thursday, November 29, 1906, she was moored 
at a point about midway in the main ship channel of Boston Harbor, 
below Castle Island and above Spectacle Island, on one side of the 
channel, and about opposite the lower end of the L,ower Middle shoal 
on the opposite side. Thursday, November 29th, was Thanksgiving 
Day, on which active work was suspended. The only men on board 
the dredge were the engineer and two firemen and a deck hand, who 
were spending most of their time below. The libelant's scow No. 11, 
one of the scows into which, when dredging was going on, the material 
dredged was dumped in order that it might be towed away, was lying 
alongside the dredge, partly loaded. She had been placed there on the 
day before to be in readiness for the tugboat, which would take her to 
the dumping ground on the morning after, and also in order that she 
might meanwhile be kept pumped out by a steam pump on board the 
dredge. There was no one on board her. 

The dredge was 115 feet long and 40 feet wide. As she lay moored, 
she was headed down the channel and parallel, or nearly so, to its gen- 

•For other cases see same topic & § numbes in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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eral direction. The scow was alongside on tlie soutlierly or starboard 
side of the dredge, attached to her by three 6-inch lines, one of them 
doubled. The scow was 140 feet long and 40 feet wide. She projected 
in the direction down the channel 10 or 15 feet beyond the dredge. At 
about 4 o'clock in tire afternoon the battleship Vermont, which the de- 
fendant company had just completed under a contract with the United 
States, came up the harbor on her return from a trial trip. The gov- 
ernment authorities had not yet accepted her, and she was being navi- 
gated by employés of the défendant company, to which she then be- 
ionged. She passed the dredge and scow at about 4 o'clock, going to 
the southward of them at a distance of not over 200 feet from the scow 
when at the nearest point. The tide was still running ont at the time, 
but it was only about half an hour before low water. The wave or 
swell created in the channel by her passage caused the scow to part 
the lines which attached her to the dredge, and the scow then drifted 
down the channel and went ashore on Spectacle Island. The libel 
seeks to recover for the damage she sustained by being thus stranded. 

The Vermont's dimensions are: Length, 420 feet, and about 76 
feet beam. She was drawing 24% feet, and her displacement was 
about 10,000 tons. The passage of so large a vessel inevitably créâtes 
a considérable wave or swell, and the Vermont's model is such as to 
cause her to create rather more disturbance and suction in the water 
than most vessels of like dimensions. The less the depth of water, the 
more noticeable is the disturbance and suction. There was, therefore, 
more of it on this occasion than there would hâve been, had the tide 
been higher. There was nothing to prevent the dredge and scow being- 
seen from the Vermont as she approached them. 

That it is the duty of a steamer to use reasonable care to prevent the 
swell or suction caused by her passage from injuring moored or an- 
chored vessels near which she has occasion to pass bas been repeatedly 
decided and is not disputed. The Vermont is claimed to hâve failed 
in this duty in several respects, which I next proceed to consider. 

She is charged with having passed the dredge and scow at an undue 
rate of speed, such as augmented the danger to other vessels from her 
swell or suction. There is évidence on the scow's behalf that the Ver- 
mont passed at a rate of 10 miles an hour or more ; but on the whole 
évidence I find that she had slowed down immediately upon sighting 
the dredge and scow, and when at an abundantly safe distance from 
them, from her full speed of 17 knots, or thereabout, to a speed of not 
more than 5 or 6 miles per hour; also that she did not increase that 
speed until after she had passed through the narrow part of the chan- 
nel and come out of it into the upper harbor, a long way above the 
dredge. I find, also, that she could not, at low water and with the tide 
ebbing against her, hâve been run in that part of the channel at a rate 
niaterially slower than that at which she passed the dredge without risk 
to herself. I cannot believe that there was any such occasion for ap- 
prehending danger to the scow as to call upon her to anchor. I think 
she had a right to proceed through the channel, and that, if she was 
to do this, it would not bave been safe to stop her engines, even tempo- 
rarily. Her draft required, not only that she be kept in the channel, 
but that proximity to the channel limits or to the shoal spots m the 
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channel be avoided by a safe margin, and for this purpose steerage way 
was necessary. She could not hâve been permitted to drift without 
risk. Excessive speed on her part, therefore, is a charge which, in my 
opinion, has not been sustained. 

She is charged with having gone to the southward of the dredge 
and scow, when by going to the northward of them the dredge would 
hâve protected the scow from the force of her swell. The évidence is 
that, of the steamers that had passed while the scow had been lying> 
there, nearly ail went to the northward of the dredge, and it is claimed 
that the Vermont was not foUowing at that point the usual course for 
steamers. It appears, also, that the deepest water in the channel at that 
point, and for some distance above and below it, was in fact to the 
northward of the dredge. The libelants were undertaking to deepen 
the channel to a uniform depth of 35 feet for a width of 525 feet. 
They were to make 15, and had made 10, cuts in the bottom of the 
channel to that depth, each eut 35 feet wide, and the dredge was then 
anchored upon the eleventh eut, which had been partly completed. AU 
the completed cuts were to the northward of where the dredge lay, so 
that 350 feet of 35-foot water extended northwardly from her. I find, 
however, that the completion of the cuts referred to had not been in 
any way publicly announced and was not generally known; also that 
the respondents' employés in charge of the Vermont did not know 
about it, and could not reasonably hâve been expected to know about 
it. Withôut such knowledge, and judging by the depths shown on the 
charts then in use, there was about the same room in the channel avail- 
able for the Vermont to the southward as to the northward of the 
dredge and scow. The course to the southward, however, was the one 
indicated by those ranges from objects on shore upon which navigators 
were accustomed to rely, and the one best calculated to avoid danger 
from shoal spots in the channel a little further up, toward which a 
course to the northward would hâve headed the Vermont. I am un- 
able to hold that reasonable care toward craft thus constituting in fact 
an obstruction nearly in midchannel (though not an unlawful obstruc- 
tion), as the dredge and scow undoubtedly did, required the battleship 
to pass on one side of them rather than on the other. 

The Vermont is charged with having gone too close to the dredge 
and scow. If, as appears to hâve been the case, the swell inevitably 
created by her passage was known to be considérable, even at the slow 
rate of speed adopted, and to be in any case greater than would be 
created by most other vessels of like draft, and to be particularly great 
at low tide; and if, as must hâve been obvions, the scow was lying 
unsheltered in any way from its effects, it may be said that reasonable 
care required the Vermont to keep as far away from the scow as she 
could with due respect for her own safety. No witness on either side 
has undertaken to estimate the distance at which she passed at more 
than 200 feet at the nearest point, and according to the charts there was 
room enough to permit a vessel even of the Vermont's draft to give the 
scow a berth considerably wider than this. In view, however, of the 
importance to the Vermont of not getting out of her course as she ap- 
proached the entrance to the narrowest part of the channel immediately 
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above, I do not think it is satisfactorily shown that she could materially 
hâve increased the distance between herself and the scow in passing, 
with due regard for her own safety. Unless the distance was to be 
very materially increased, I see no reason to believe that it would hâve 
made any différence in the resuit so far as the scow was concerned. 
I am unable, on the whole, to charge the Vermont with any negUgence 
in this respect. 

Whether there was reasonable care or not on the Vermont's part, in 
the above respects or in any respect, must to a great extent dépend 
upon what the persons in charge of her were bound to anticipate as the 
conséquences of their navigation past the scow, and this would include 
more or less risk of injuring the scow in proportion as précautions had 
or had not been taken on board the scow to guard her against the pe- 
culiar dangers of the place she occupied. They were not bound to 
anticipate conséquences which adéquate précautions would hâve pre- 
vented. Clearly the owners of the scow would hâve no right to impose 
upon ail craft having occasion to use this, the only deep-water, entrance 
to the harbor the sole burden of avoiding injury to her. The cases in 
which steamers hâve been held responsible for damage to other cr>ift 
moored or at anchor, by the swell created in passing them, hâve gen- 
erally been cases in which the damaged vessel was at a wharf or dock, 
or at some point of the shore out of the channel, where her regular 
business might well require her to be. If it was necessary for the 
dredge to be in the middle of this channel, it can hardly be said that it 
was necessary for the scow to be there. The évidence is that she had 
to be kept pumped out while partially loaded, as she was, and that this 
was one reason why she had been kept during the holiday alongside 
the dredge, in préférence to taking her to an anchorage ground out of 
the channel. While it may not be possible to say that it was unlawful 
or necessarily négligent thus to leave the scow in midchannel, I think 
it must nevertheless be true that when her owners, for their own con- 
venience and advantage, thus left her where she must unavoidably in- 
crease the dangers and difficulties to be encountered by other vessels 
in navigating this always somewhat dattgerous and difficult portion of 
the channel, they did so to a considérable extent at their own risk, and 
must show that précautions were taken by them commensurate with the 
dangers to which they thus exposed her, before they can assume to 
charge other vessels lawfully navigating the channel with négligence. 
They were bound to see to it that the scow's mooring ropes were adé- 
quate for any emergency of this kind which might arise, and to hâve 
some one constantly on watch to act as emergencies of this kind might 
require, as by slackening the mooring ropes, if sudden strain could be 
thus avoided, or by giving signais of some sort to aproaching vessels 
that spécial caution was needed. De Lelle v. The Atlanta (D. C.) 34 
Fed. 918, 919. They had in this case taken no such précautions what- 
ever. No one was on board the scow, the men on the dredge were 
keeping no lookout, and did not find out that the Vermont's swell was 
likèly to reach the scow until it did reach her. Nor are the scow's 
mooring ropes shown to hâve been such as ought to hâve been used 
under such circumstances. According to the évidence they parted 
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easily and readily at the iîrst strain put upon them, and I think the évi- 
dence shows that this is the resuit which ought to hâve been anticipated 
in view of their âge, the use to which they had been put, and the usual 
life of ropes so used. An attempt was made after the scow broke 
adrift to get a Une to her, but only one small rowboat had been pro- 
vided for the use of the dredge and scow, and the attempt failed for 
want of a proper boat or sufficient men. Had thèse been at hand, as 
T think they ought to hâve been, the scow need not hâve gone ashore. 
The Hbelants' neglect seems to me to hâve been such as prevents any 
issue which the évidence leaves at ail doubtful from being determined 
in their favor. 

The évidence seems to me insufficient to establish any négligence on 
the Vermont's part as the cause of damage to the scow, and I must 
therefore dismiss the libel, with costs. 



UNITED SÏAÏES v. RALEY et al. 

(District Court, D. Oregon. October 4, 1909.) 

No. 5,017. 

1. CoNSPiBACY (§ 33*) — Defratjding United States— Eléments— Offense. 

Under Rev. St. § 5440 (U. S. Comp. St. 1901, p. 3676), proliiblting a "con- 
splracy" to commit any offense agaiiist the United States, or to defraud 
the United States In any manner or for any purpose, it is sufficient that 
it he the couspirator's purpose to commit a willful fraud on the law, or 
some statutory requirement pertinent to be observed. In view of the prés- 
ent controlllng conditions ; and it is not necessary that there should be 
a conspiracy to do an act that is an offense or crime by some statute of 
the gênerai goveniment, or to deprive the United States of its property or 
some property right. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 00; Dec. Dig. 
§ 33.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1454-1461 ; 
vol. 8, p. 7613.] 

2. INDIANS (§ 15*) — Indian Lands— Sale— Statutes. 

The oflBcers of the governnient having been unable to sell ail the excess 
lands in the Umatilla Indian réservation at public sale, as authorisied by 
Act Cong. March 3, 1885 (23 Stat. 340, c. 319), private sale of such lands 
subsequently authorized by Act Cong. July 1, 1902 (32 Stat. 730, c. 1380), 
was subject to the same terms and conditions afCecting the purchase, reg- 
ulating actual settlements, payment of purchase priée, etc., as were im- 
posed by the former act on public sales thereof. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 15.*1 

3. CONSPIBACY (§ 43*) MeANS— iNDICTitENT. 

In an indictment for conspiracy to defraud the United States, It is suf- 
ficient that the means be set out with such particularity as will put de- 
fendant on notice of what he is to meet at the trial. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 79-99; Dec. 
Dig. § 43.*] 

4. CONSPIEACY (§ 43*) — iNniCTMENT— PuKCHASE OF iNDIAN LaNDS. 

An indictment for conspiracy alleged that défendants conspired to de- 
fraud the United States out of the Umatilla réservation lands sold at pri- 
vate sale by means of procuring persons to make false and frauduleut ap- 
plications and affldavits to purchase such lands for the benefit of defend- 

*For other cases see same topic & § numbek lu Dec. & Aœ. Digs. 1907 to date, & Rep'r Indexe» 
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ants, and i)rocui'ed tlipui to inake such fnlse aiul frauduleut apiilicn1i;'n ; 
and affldavits. lleld, tliat an objection tliat there was no requirement of 
tïie statute for the sale of such lands that an affidavit should be luade foi- 
tlie "purehase" of the laiid, but that au "oath or afhnuatiou" was reiiuirtHl 
of the purehaser at the thne of the purehase, and that the iudictmeut did 
not charge that défendants conspired to defraud the governmeut by pro- 
curin;,' persons who had becomo purcbasers to niake fraudulent oaths or 
affirmations was hypercritical ; a false athdavit belng tantamount to a 
false oath or aflirmation. 

[Ed. Note. — For other cases, see Ctonspiracy, Cent. Dig. §§ 79-99; Dec. 
Dig. § 43.*] 

5. CONSPIKACY (§ 43*)— FbAUD AgAINST THE United States— Indictment— 

Apfidavits^Oatii. 

In an indictment for conspiracy to defraud the United States by making 
a false oath or aflidayit in connection with the purehase of Umatilla rés- 
ervation lauds, it was not necessary to set ont the détails of the admin- 
istration of the oath, by whom administered, or that the person offlciating 
was an offieer duly qualitied to do so. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 79-99; Dec. 
Dig. I 43.*] 

6. CoNSPiEACY (§ 43*) — Indictment. 

An indictment for conspiracy In procuriug false public land affldavits 
was not détective for fallure to allège in what respect the affldavits were 
false or fraudulent. 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dig. §§ 79-99; Dec. 
Dig. § 43.*] 

7. Indictment and Information (§ 59*)— Requisites. 

An indictment is sufficieut if it states facts furnishing accused with 
such a description of the charges against him as will enable him to niake 
his défense and avail himself of his prosecutiou or acquittai for the same 
offense, and Informs the court of the tacts alleged, so that it may décide 
whether they are sufflcient in law to support a conviction. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 180, 181; Dec. Dig. § 59.*] 

8. Conspiracy (§ 43*) — Defeaudino United States— Indictment— Means. 

Where an indictment for conspiracy t* defraud the United States al- 
leged that défendant conspired to obtain Umatilla réservation lands by 
procuring persons to make false affldavits for the purehase of the. lands 
on defendant's account, and by procuring persons to make contracts ^-rior 
to such purehase whereby the tltle was to Inure to defendant's beneflt, and 
by procuring them to make false proofs of résidence and cultivatlon of 
the lands, ail of whlch acts were forbidden and uulawful, it sufflclently 
charged the meaus by wbieh the conspiracy was to be effectuated. 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dig. §§ 79-99; Dec. 
Dig. § 43.*] 

9. Conspiracy (§ 27*) — Eléments. 

A conspiracy conslsts in the unlawful combination, and, but for the no- 
eessity of alloging an overt aet, is coinmitted wlien the combination is en- 
tered into, without anything further being done to effect the ob,iect. 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dig. §§ 38, 39 ; Dec. 
Dig. § 27.*] 

10. Conspiracy (§ 27*)— Overt Act. 

Where défendants conspired to obtain Umatilla réservation lands by pro- 
curing false applications to purehase, defendant's act in procuring some 
person to make an application to purehase, and a false oath accompanying 
it, would constitute a sufflcient overt act. 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dig. §§ 38, 39; Dec. 
Dig. § 27.*] 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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11. CoNSPiBACT (§■ 43*) — Defeauding United States — Indictment-Pciîi.k' 
Lands, 

Wliere an indictiuent for conspiracy to (iefraud the United States al- 
leged that the défendants had conspired by nieans of false applications to 
pnrcliase to obtain title to a portion of ttie public lands siibject to prlvate 
sale and situated on the Umatilla Indian réservation, in Umatilla eonnty, 
Or., not allotted nor reqiiired for allotnient, it was not material that snch 
luurts were not public lands in the strict sensé; the ultimate title being 
in the United States. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 7&-99; Dec. 
Dig. § 43.*] 

12. CKIMIXAL LAW (§ 150*)— Ll.MITATIONS— OVEET ACTS. 

Wliere conspirators are acting together for a common purpose compre- 
hended by the scheme, limitations begin to run from the last overt act, 
except as to a conspirator withdrawing from the scheme, as to whom the 
statute runs from time of his withdrawal. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 274, 275; 
Dec. Dig. § 150.* 

Couunencement of period of limitations against prosecutlons for con- 
tinuing offenses, see note to Ware v. United States, 84 0. C A. 519.] 

J. H. Raley and another were indicted for conspiracy, and demurred 
to the indictment. Overruled. 

John McCourt, for the United States. 

Martin L,. Pipes and IHfenry E. McGinn, for défendants. 

WOLVERTON, District Judge. The questions presented for dé- 
termination hère arise upon a demurrer to an indictment charging the 
défendants with having committed the offense of conspiracy. The 
language of the indictment, omitting such as relates to the overt acts, 
is as f ollows : 

"That the défendants J. H. Raley and John W. Crow, and William Rahe 
and J. II. Parkes, together with other persons to the grand jurors unknown, 
upon the flfteenth (15th) day of August, 1902, in Umatilla county, within the 
State and district of Oregou and within the jurisdiction of the above-eutitled 
court, did wrongfuUy and unlawfully conspire, combine, confederate, and agrée 
togetlier to defraud the United States eut of a portion of its public lands sub- 
ject to private sale and situated upon the Umatilla Indian réservation, in 
Umatilla county, Oregon, and not included within the new boundaries of said 
réservation, and not allotted or requlred for allotment to the Indians, and 
which was not sold at the publie sale of said lands theretofore held at the 
price for which said lands had been appraised and upon the condition provid- 
ed In tbe act entitled 'An act providing for the allotment of lands in severalty 
to the Indians residing upon the Umatilla réservation in the state of Oregon 
and granting patents therefor and for other purposes,' by means of solicitijig 
and procuring persons to make false and fraudulent applications and atlidavits 
for tlie purchase of said lands for and on account of and at the solicitation of 
the said défendants J. H. Raley, John W. Crow, and the said William Rahe, 
and by procuring such persons to make contracts at the time of and prior to 
such application by said persons to purchase said lands, whereby the title 
thereto sbould inure to the beneflt of said défendants J. H. Raley and John 
W. Crow, and by causing and procuring sucli persons so to be solicited and pro- 
cured to make such false and fraudulent applications and affldavits for the 
purchase of said lands to make false and fraudulent proof of résidence and 
cultivation upon said lands, and thereby acquire title from the government of 
the United States to such lands for the use and benetit of said défendants J. 
H. Raley and John W. Crow. And the said wrongful and unlawfu] conspiracy, 
coinblnation, confédération, and agreement so wrongfully and unlawfully form- 

•For other cases see same toplc & § numbee in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
173 F.— 11 
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ed and eutered into by sind auioug the défendants J. H. Raley, John W. Crow, 
and William Rahe and J. H. Parkes, and other persons to the grand jtirors 
unknown, was In continuons opération and continuously in process of execn- 
tion by the défendants J. H. Raley and John W. Crow at ail the dates and 
days on and betvveen the fifteenth (lôth) day of August, 1902, aud the tirst (Ist) 
day of March, 1908." 

It is first suggested that a conspiracy under the fédéral statute must, 
if it is based upon the doing of an unlawful act, be a combination to do 
an act that is constituted an offense or a crime by some statute of the 
gênerai government. I do not understand such to be the law. By sec- 
tion 5440, Rev. St. (U. S. Comp. St. 1901, p. 3676), it is declared to be 
a conspiracy if two or more persons conspire to do either of two things, 
namely, to commit any offense against the United States, or to defraud 
the United States in any manner, or for any purpose. There are, con- 
cededly, many ways in which the government may be defrauded, and 
yet the acts which go to or encompass the perpétration of the fraud are 
not made criminal by statute. It is sufficient that the purpose be to de- 
fraiid the government in some way or manner. It may be to defraud 
it out of its property, or some property right, but not necessarily so; 
for it may be to commit a willful fraud upon the law or some statu- 
tory requirement pertinent to be observed in view of the conditions 
présent and controlling. Hyde v. Shine, 199 U. S. 62, 25 Sup. Ct. 
760, 50 L. Ed. 90 ; Curley v. United States, 130 Fed. 1, 64 C. C. A. 
369; United States v. Lonabaugh (D. C.) 158 Fed. 314. The follow- 
ing language employed in the last case is indicative of the principle : 

"The first question may be disposed of in a word, for it was adinltted at the 
argument, as I understood counsel, that in order to bring the défendants with- 
in the meaning of section 5440, Rev. St. (U. S. Comp. St. 1901, p. 3676), the 
words 'conspiracy to defraud the United States' do not necessarily mean that 
there shall be pecuniary loss or damage to the government, resulting from 
false représentations made to its otiicers in the performance of their duties, 
but that any false practiee or triek set in motion for the purpose of inducing 
the government officiais, in executing the laws of the United States in cases 
where they must act upon statements made by the parties interested, to act 
in a way which would be unlawful if the real truth were known, is a fraud 
upon the government." 

Next, it is strenuously urged that the means charged by which it is 
alleged the object and purposes of the conspiracy were to be accom- 
plished or effected are wholly insufficient in substance and in the man- 
ner of their averment in the indictment. To comprehend the force of 
the averments as to the means to be employed for effecting the purpose 
of the alleged conspiracy, it wiU be necessary to allude to the statute 
under which it was sought to acquire title to the lands involved. The 
act in question is that of March 3, 1885, relating to the allotment of 
lands in severalty to the Indians residing upon the Umatilla Indian 
réservation. Act March 3, 1885, c. 319, 23 Stat. 340. Certain lands 
upon the réservation were set aside to be allotted, which left a resi- 
due. This residue was directed to be sold for the use and benefît of the 
Indians residing upon said réservation. It is provided that such lands 
be sold at public auction, each purchaser being entitled to 160 acres of 
untimbered lands, and an additional 40 acres of timbered lands, and no 
more; the purchase price for the timbered lands to be paid down, and 
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that for the untinibered lands to be paid in three equal annual install- 
ments. It is f urther declared that : 

"Each piirchaser sliall, at the time of making his purchase, make and sub- 
scribe an oath or affirmation tliat lie is purchasing said lands for liis own use 
and occupation, and not for or ou aecount of or at the solicitation of any otl)er, 
and that he bas niade no contract whereby the title thereto shall, directly or in- 
direetly, inure to the beneût of anotlier. And if any conveyance is made of 
the lands set apart and allotted as herein provided, or any contract made touch- 
ing the same, or any lien thereou created before the issuing of the patent 
herein provided, such conveyance, contract, or lien shall be absolutely null and 
void. And before a patent shall issue for untimbered lands the purchaser 
shall make satisfactory proof that he bas resided upon the lands purchased at 
least one year and bas reduced at least twenty-flve acres to cultivation. No 
patent shall issue until ail payment shall hâve been made ; and on the failure 
of any purchaser to make any payment when the same becomes due, the Secre- 
tary of the Interior shall cause said land to be again ofCered at public or pri- 
vate sale, after notice to the delinquent ; and if said land shall sell for more 
than the balance due thereon, the surplus, after deductiug expenses, shall be 
paid over to the first purchaser." 

The officers of the government were unable to sell ail thèse lands 
at public sale. Later, to wit, on July 1, 1903, an act was passed pro- 
viding for the sale of such as yet remained at private sale. Act July 
1, 1902 (32 Stat. 730, c. 1380). The same terms and conditions attend- 
ing the purchase, and the same limitations as to the amount of pur- 
chase, were imposed as in the former act. Jones v. Hoover (C. C.) 144 
Fed. 217. Thèse statutes impose three conditions relevant to this in- 
quiry, namely: That each purchaser is entitled to purchase no more 
than 160 acres of untimbered and 40 acres of timbered lands ; that 
he shall, at the time of making purchase, make oath ôr afHdavit that 
he is purchasing said lands for his own use and occupation, and not 
for, or on aecount of, or at the solicitation of, any other, and that he 
lias made no contract whereby the title thereto shall, directly or indi- 
rectly, inure to the benefit of anothef ; and that, before a patent shall 
issue, the purchaser shall make satisfactory proof that he has resided 
upon the untimbered lands at least one year and has reduced at least 
25 acres to cultivation. 

Now, it is charged that the défendants conspired to defraud the 
United States out of a portion of the public lands by means of solicit- 
ing and procuring persons to make false and fraudulent applications 
and affidavits for the purchase thereof, which were in reality for and 
on aecount of the défendants themselves. The lands were now selling 
at private sale, so that application was required to be made to the proper 
authorities for their purchase. It is objected that: 

"There is no allégation that they [the applications and atBdavlts] were in- 
tended to be used, or that the plan of the conspiracy eontemplated their use, 
in any manner that would contravene any statute or that would tend to effect 
the objects of the conspiracy." 

I do not think this to be necessary. It is sufficient that the means be 
set out with such particularity as will put the défendant upon notice 
of what he has to meet in that respect at the trial. But more of this 
later. 

The next contention is that there is no requirement of statute that 
an affidavit shall be made for the purchase of the land, but that an oath 
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or affirmation shall be made by the purchaser at the time of the pur- 
chase,'and that the charge is not that thèse défendants conspired to de- 
fraud the government by procuring persons who had become pur- 
chasers to make fraudaient oaths or affidavits. Then it is further 
asserted that an oath or affidavit, to be effective, must be taken be- 
fore an ofificer qualifîed to administer the oath, and that there is no 
averment tliat any such was administered by any person quaHfied to 
administer the same, or that such an oath was in fact soUcited or pro- 
cured for the purpose of deceiving any one. 

The fîrst objection is hypercriticaL It is plain that the pleader bas 
référence to the purchaser, and that the means assigned were to pro- 
cure such person to make false affidavits for the purchase. The appH- 
cant becomes a purchaser, to ail intents and purposes, when he makes 
his application, accompanied by the required oath or affirmation. 
True, the purchase is not complète, so as to entitle him to a patent, 
until he bas paid the f ull purchase price ; but he is deemed a purchaser 
when he bas done those things which put him into contractual relations 
with the government, to the end that he may acquire his title in due 
course under the law. So that it is a palpable fraud upon the govern- 
ment to procure persons to make false oaths or affidavits, to be sub- 
mitted with their applications, with a view to becoming such pur- 
chasers. A false affidavit is tantamount to a false oath or affirmation. 

As to the next objection, it is unnecessary to set forth the détails of 
the administration of the oath, by whom administered, and that the 
person officiating was an officer duly qualified to perform the service. 

Then, again, it is urged that the indictment should show in what 
respect the affidavits were false or fraudulent. To this the answer is 
the same. But, not to pursue the objections in détail, the primary and 
essential objects of the indictment are: First, to furnish the accused 
with such a description of the charge against him as will enable him to 
make his défense, and avail himself of his conviction or acquittai 
against a further prosecution for the same cause; and second, to in- 
form the court of the facts alleged, so that it may décide whether they 
are sufficient in law to support a conviction, if one should be had. To 
show forth thèse objects, facts must be stated, not conclusions of law 
alone. United States v. Cruikshank et al., 92 U. S. 542, 558, 23 L. 
Ed. 588. 

Since the décision of the case of Dealy v. United States, 152 U. S. 
539, 14 Sup. Ct. 680, 38 L. Ed. 545, there remains but little, if any, 
question as to what is necessary to be set forth showing the means to 
be employed to the end of defrauding the government out of its pub- 
lic lands. The défendant in that cause sought to make use of the 
homestead law by pretending to comply therewith, through false and 
fictitious entries. But it was simply alleged that the défendants, 
naming them, did conspire, confederate, and agrée together to defraud 
the United States of the title and possession of large tracts of land 
"by means of false, feigned, illégal, and fictitious entries of said lands 
under the homestead laws of the United States." Then are set forth 
the overt acts. This was held sufficient as an averment of the means 
by which it was sought to accomplish the fraud complained of. In the 
case at bar the means relied on are set out with much greater fuUness, 
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and with equal pertinency, namely: By procuriiig persons to make 
false affidavits for the purchase of said lands for the account of the 
défendants, and by procuring such persons to make contracts prier to 
such purchase whereby the title would inure to the benefit of the de- 
fendants, and by procuring such persons to make false proofs of rési- 
dence upon and cultivation of said lands. Ail such acts are forbidden 
and unlawful, so that both the act and the means employed are unlaw- 
ful. 

But, upon principle, is not this ample spécification, so that the de- 
fendants will be fully advised as to the particular charge they are 
called upon to answer? The conspiracy consists in the unlawful com- 
bination, and, but for the necessity of alleging an overt act, the offense 
is committed when the combination is entered into; and this without 
anything further being donc to effect the object of the conspiracy. 
Such being the case, how would it be possible to set out the means 
in a more particular manner, if the purpose of the conspiracy is such 
as is alleged hère ? It could not be known then what persons could be 
procured to make the false oath, or what officer would administer it. 
Yet, under the statute, the offense is complète, or has been committed, 
when there has been any overt act to effect the object of the conspiracy. 
That overt act may bave consisted in agreeing with some person sim- 
ply that he would make an application, and a false oath to accompany 
it, looking to the end the conspirators had in view. There is no doubt 
that the means are sufficiently stated. That the lands are adequately 
described is also settled by the Dealy Case. Indeed, that case covers 
almost every feature of this, as it relates to the sufficiency of the in- 
dictment. See, also, United States v. McKinley (C. C.) 126 Fed. 242. 

Another question presented is that the alleged purpose of the con- 
spiracy was to defraud the government of a portion of its public 
lands, when in reality the lands in contemplation were not public 
lands, but lands as to which the Indian title had not as yet been extin- 
guished. It is unnecessary to enter into a discussion as to what are 
public lands in any designated sensé, as I do not deem it at ail material 
to the présent inquiry. It is enough to know that the ultimate title 
to the lands involved is in the United States, and that patent cornes 
through that source to persons becoming purchasers. But, further than 
this, the lands are so defînitely described as that the words "public 
lands" could be eliminated as surplusage if not properly applied. The 
description runs : 

"A portion of its public lands subject to private sale and situated upon the 
Urnatilla Indian réservation, in Uuiatilla couuty, Oregon, and not included 
within the uew boundaries of said réservation, and not allotted or required 
for allotment to the Indians, and which was not sold at the public sale," etc. 

Thèse lands are treated as equitably belonging to the Indians upon 
this réservation; the United States holding the légal title, but rather 
in trust for the use and benefit of the Indians. A conspiracy to de- 
fraud the government of its title to thèse lands would constitute an 
offense, as well as one to defraud the government of public lands using 
the words in their ordinary acceptation. 

The next question relates to the statute of limitation. Let it be 
borne in mind that the schéma that the défendants had devised, ac- 
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cording to the charge of the indictment, was ultimately to divest the 
government of its title to the lands in question, It is alleged that the 
conspiracy was entered into on the 15th day of August, 1903, but that 
it was in continuous opération and process of exécution from then 
until the Ist day of March, 1908. The first act which it is alleged was 
donc in furtherance of the conspiracy was of date September 15, 1903, 
and consisted in the défendants procuring Rose Bogart and many oth- 
ers to make appHcation to the land office at La Grande to purchase each 
160 acres of untimbered land and 40 acres of timbered land, and to 
make false and fraudulent affidavits witli relation thereto, whereupon 
the said défendants paid the first installment of the purchase money for 
the untimbered lands and the full amount of the purchase money for 
the timbered lands, together with the necessary expenses and filing 
fées of the alleged entrymen. The second overt act relates to the pro- 
curing by défendants, on November 16, 1903, of three several par- 
ties to make final proofs as to certain lands, describing theni. The 
third relates to the procuring of others, on November 30, 1903, to 
make final proofs as to other lands; the fourth, to procuring, on 
November 31, 1903, still others to make like final proofs; the fifth, to 

like transactions occurring on the day of September, 1903. The 

sixth relates to an act whereby, on the day of July, 1905, the 

défendants, in behalf of one David Nelson, one of the supposed pur- 
chasers gave notice of the intention of said David Nelson to make final 
proofs; the seventh, to a like notice given on September 37, 1905, in 
behalf of Elmer Hubbard, another of the alleged purchasers; the 
eighth, to a like notice given on April 34, 1905 ; the ninth, to a like 
notice given on December 14, 1905 ; the tenth, to a like notice given 
May 10, 1905; the eleventh, to a like notice given December 39, 1905; 
the twelfth, to an application made June 33, 1903 ; and the thirteenth, 
and last, relates to an act of the défendant Raley, performed August 
36, 1905, whereby he paid to the proper officer of the land office $17.64, 
being the third and final payment upon untimbered lands included in 
the application of Henry Shockey then deceased. The indictment was 
found June 8, 1908. By this it will be seen that, while part of thèse 
overt acts were committed more than three years previous to the date 
of the finding of the indictment, others were committed within the 
three years. This shows also a continuous opération under the alleged 
scheme for the accomplishment of an ultimate purpose, namely, to 
obtain title to thèse lands from the government, which title would not 
pass until patent issued. 

The question presented under such a state of the case has been set 
at rest in this circuit by the case of Jones v. United States, 163 Fed. 
417, 437, 89 C. C. A. 303, 313. Ross, Circuit Judge, after putting a 
case of great analogy to this, says : 

"The conspiracy was a contlnuing one in its nature, and, so long as tlie con- 
si)irators contiuuecl in pui'suaneo ot it, each overt act committed by auy one of 
them gave to the conspiracy effeet and constituted an offense at the time of the 
commission of the act. So, In tlie case at bar, the conspiracy alleged contem- 
plated the commission of varions overt aets. It was a contlnuing conspiracy, 
and so long as the conspirators contiiuied in pursnance of it, and did not avail 
themselves of the locus pœnitentife that section 5440 of the Eevised Statutes 
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afforded them, every overt act committed by any party to the conspiracy gave 
new effect to the conspiracy and constituted another crime." 

Other cases are to the same effect and constitute the undoubted 
weight of authority at this time. See United States v. Bradford (C. 
C.) 148 Fed. 413 ; United States v. Brace (D. C.) 149 Fed. 874 ; Ware 
V. United States, 154 Fed. 577, 84 C. C. A. 503, 12 L. R. A. (N. S.) 
1053 ; United States v. Barber (D. C.) 157 Fed. 889. 

I take it that the true doctrine is that, so long as it may be shown 
that the conspirators are acting together for the common purpose com- 
prehended by the scheme, and hâve, while so acting together, commit- 
ted some overt act, ail within the three years prior to the finding of the 
indictment, the statute has not run. A conspirator may withdraw from 
the common purpose. If he does so, and three years hâve run without 
his participation, although others of the original conspirators may hâve 
continued in the exécution of the common design, he could not be 
prosecuted. But as to those who are still participating in the effectua- 
tion of the unlawful purpose when the overt act is committed, being 
committed within the three years, they are still confederating, con- 
spiring, and agreeing together, and are chargeable with having com- 
mitted the offense of conspiracy within the statute fixing the limita- 
tion for prosecuting the same. The objection, therefore, that the stat- 
ute of limitations has run, is without merit. 

For the reasons hère stated, the demurrer should be overruled ; and 
it is so ordered. 
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(Circuit Court, E. D. Pennsylvania. October 8, 1909.) 

No. 582. 

1. GABNISHMENT (§ 16*)— FOEEIGN OOBPORATION, 

An attachment exécution Is available in PennsylvaEia to reach a debt 
owed by a foreign corporation, lawfuUy dolng business In tliat state, to 
the défendant in the original Judgment. 

[Ed. Note.— For other cases, see Gamlshment, Cent. Dig. |§ 29, 30 ; Dec. 
Dig. § 16;* Corporations, Cent. Dig. § 2630.] 

2. GABNISHMENT (§ 27*)— COBPOEATE STOCK. 

Attachment exécution is not a proper remedy to reach a stockholder's 
Interest in a corporation, the corporation not being a debtor to the stocli- 
holder to the amount of the stock liability, in the absence of express stat- 
ute authorlzing It. 

[Ed. Note.^For other cases, see Garnishment, Cent. Dig. § 46 ; Dec. Dig. 
S 27.*] 
8. Execution (§ 29*) — PsoPERTr Subject — Foeeign Coepobations — Stock- 
holder's Inteeest. 

The sltus of a stoclîholder's Interest in a corporation being the corjtora- 
tion's domicile the Interest of a stockholder in a New Jersey corporation, 
though maintalnlng an office and dolng business In Pennsylvania, could not 
be reached in that state, under Act Pa. June 16, 1836 (P. L. 765) § 22 (2 
Stewart's Purdon, p. 1520, par. 20), providing that the stock owned by 

*For otb«r eues see «ame topic & { nvmbeb In Dec. & Am. Dlgi. 1907 to date, & Rep'r Indexe» 
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îiny (lefeiKlant in any body eovporate shall be liable to execiTtion like 
otlier goods and chattels. 

[Ed. Note. — For otlier cases, see BxoK-ution, Cent. Dig. § 61 ; Dec. Dig. 
§ 29.*] 

Action by Richard F. Gundry against Margaret L. Reakirt, in which 
tlie Ctimberland-Georges Creek Coal Company was summoned as 
garnishee. On exceptions to tlie answer of tlie garnishee. Overruled 
in part. 

Thomas Stokes, for plaintiff. 
J. Frank Staley, for garnisliee. 

J. B. McPHERSON, District Judge. The plaintiff, having recov- 
ered a judgment in the Circuit Court against the défendant, has issued 
an attachment exécution thereon and summoned the Cumberland- 
Georges Creek Coal Company as garnishee. Tlie coal company was 
chartered by the state of New Jersey, but is registered in Pennsylvania 
as a foreign corporation and maintains an office in the city of Phila- 
delphia. The attachment was duly served iipon the président, who is 
also the agent named in accordance with the Pennsylvania law as the 
person upon whom process is to be served. The company entered an 
appearance and answered the plaintifï's interrogatories, denying that it 
possesses or controls any property belonging to the défendant, or is 
indebted to her in any manner. Thèse answers are not objected to, 
but exception is taken to the answer to the f ollowing interrogatory : 

"(7) At the time the writ in tlie above case was served npon you, or at any 
time sinco, was the said défendant the owner or lioldev of, or in any way or 
manner entitled to, cerliflcates of stoclv, or shares, or any interest, in tlie capi- 
tal stock of the Guniberland-Goorges Creek Coal Company? If yea, state the 
iiumber of shares or anioimt of interest that said défendant was the owner 
or holdor of, or in any way or manner entitled to reeeive, and what is tlieir 
par vaine, and w'hether the said shares were transferred by power of attaruey 
on the books of said company." 

The garnishee answered this question by submittiiig itself to the 
court for instruction, giving as the reason for so doing : 

"ïhat, as it is a corporation organized under the laws of the state of New 
Jersey, although registered as a foreign corporation to do business in the state 
of l'ennsylvania, witli F. A. Von Koynebnrgk designated as its registered agent, 
Witli otiices at Nos. 475-477 Bourse Building, rhlladelphia, npon whom the 
writ in this case was served, it is not retiuired to niake answer, and for the 
further reason that the interrogatory so addressed is Innnaterial and irrele- 
vant." 

The suggestion that the interrogatory is immaterial and irrelevant 
need not be considered, since in my opinion the following considéra- 
tions furnish a sufficient ground for refusing to require a further an- 
swer from the garnishee : 

It is no doubt true that the writ of attachment exécution may be 
used in Pennsylvania to reach a debt owed by a foreign corporation, 
lawfully doing business in the state, to the défendant in the original 
judgment. Fithian v. Railroad Co., 31 Pa. 114, and Barr v. King. 9(; 
Pa. 485, were cases of this kind. But a corporation does not owe a debt 

For other cases see same topic & § numbbb In Dec. & Am. Digs. 1007 to date, & Rep'r Indexes 
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to one of its stockliolders in respect of his shares, and the writ of at- 
tachment exécution is not an appropriate remedy against them, unless 
its scope has been thus extended by législation. In Pennsylvania the 
only law subjecting corporate shares to exécution (so far as I am ad- 
vised) is the act of 1836. P. L. 755. The twenty-second section of 
that statute (2 Stewart's Purdon, p. 1520, par. 30) provides that: 

"The stock owued by any défendant In any body corporate * * * sliall 
be liable to exécution like other goods or chattels. * * * " 

And sections 32, 33, 34, 36, 37, and 38 (Id. pp. 1532-33, pars. 45- 
47; Id. pp. 1537-1540, pars. 49, 50, 53) describe the procédure, "in 
the nature of an attachment," by which the stock may be levied upon 
and sold. But the act of 1836 applies only to stock in Pennsylvania cor- 
porations. It makes no attempt to subject the stock of foreign com- 
panies to exécution process in this state; and it need hardly be said 
that, without express législative déclaration of such a purpose, the gên- 
erai words of the statute must be restricted to domestic shares. Wheth- 
er an attempt by one state to authorize a levy within its own borders 
upon shares of capital stock in a foreign corporation can be successful 
is a question that need not now be decided. Kor présent purposes it 
is enough to hold that no such efïort can be sustained, unless there is 
at least the apparent warrant of a statute permitting the efïort to be 
made. 

The gênerai rules of law concerning the liability of stock to exécu- 
tion are well settled. For example, in section 480 of 2 Cook on Cor- 
porations (5th Ed.) it is said: 

"A share of stock Is In the nature of a chose in action, and at eommon law 
a chose in action could not be reached by or made subject to a levy of exécu- 
tion. Cousequently it has been unifornily beld by the courts that at eommon 
law a levy of exécution could not be made on shares of stock. Unless, there- 
fore, the process of exécution has been extended by statute, so as to reacb 
such property, the stock of a judgment debtor cannot be made subject to the 
payment of his debts by means of an exécution. An attachment, helng en- 
tirely statutory, can be levied on shares of stock only when the words of the 
statute déclare that an attachment may be levied upon such property." 

In section 485 it is further said : 

"Shares of stock in a corporation are personal property, whose location is 
in tlie state where the corporation is created. It Is true that for purposes of 
taxation, and for some other similar puiposes, stock follows the domicile of 
its owner; but, considered as property separated from Its owner, stock Is in 
existence only in the state of the corporation. Ail attachment statutes provide 
for the attachment of a nonresident debtor's property In the state, and gen- 
erally, under such statutes, the stock owned by a nonresident In a corporation 
created by the state wherein the suit is brought may be attaehed, and juris- 
diction be thereby acqulred to the extent of the value of the stock attaehed. 
But a defendant's shares of stock cannot be reached by a levy of attachment; 
in an action commeneed outslde the state wherein the corporation is incor- 
porated, unless the certificates of stock are within the state where the suit 
is commeneed and are reached by the sherifC. For purposes of attachment, 
stock is loeated where the corporation is incorporated, and nowhere else. The 
shares owned by a nonresident défendant in the stock of a foreign corporation 
cannot be reached and levie<l upon by virtue of an attachment, although of- 
ficers of the corporation are within the state engaged in carrying on the cor- 
porate business." 
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And in section 491 : 

"ïlie prooess of garnisliment is proper only where a debt Is due from a third 
pei'son to the défendant debtor. It is uot a proper remedy for reaching shares 
of stock owued by the debtor. The corporation owes the stoclîholder no debt, 
and by no fiction of law can it be held to be a debtor of the défendant debtor." 

Thompson on Corporations, vol. 2, § 3786, is similar in effect : 

"So far as the writer linows, ail the States which prescribe the manner of 
levying ui)()n shares of corporate stocli by exécution or attachment prescribe 
that it sliall be done by giving notice to the corporation, or to its secretary, or 
to the officer having charge of its bool<s ; this notice to the offioer in cliarge of 
the corporate boolcs being essentiel to the validity of the seiznre. The efCcct of 
sueh a statutory provision uecessarily is to make the sitiis of corporate shares 
for the purpose of the levy of an exécution or attachment the situs of the 
corporation itself. It follows that shares owned by a nonresident défendant in 
the stoclv of a foreign corporation cannot be reaclied aud ievied uiwn by virtue 
of an attachment, although offlcers of the corporation are in the state of the 
forum, engaged In carrying on the corporate business there. But, when the 
foreign Company has by appropriate législation beeu vested with the character 
and status of a domestie corjioration, then its stock has been held to be within 
*he jurisdiction of the local court and subject to exécution." 

In 19 Cyc. p. 1338, § 111, a récent summary of the law is to be 
found : 

"It lias generally been lield that, for the purpose of attachment or garuisli- 
ment of shares of stoclv in a corporation, their situs is the domicile of the 
corporation, aud they cannot lie reached by ssuch process in another state. even 
though tlie debtor shareholder is a résident of such other state and the certifl- 
cates of stock are found therein ; and even though the corijoration may be do- 
iug business aud be subject to process in such other state. In some cases, how- 
ever, tlie coutrary has been held where the certiflcates were in the state, or 
where the corporation had beconie domesticated under the laws of the state." 

To the same effect is section 3b, p. 906, vol. 13, of the American & 
English Encyclopedia of Law (3d Ed.): 

"It is a well-settled rule that, in the absence of a statute expressly authoriz- 
iug the attachment of stock owned by nonresident défendants in a foreign cor- 
Iioration, sm/li stock cannot be reached or Ievied upon by virtue of an attach- 
ment in the domestie state. The mère fact that the otficers of the foreign cor- 
poration réside within tiie state and are engaged in promoting and transactiug 
its business, or that one of its branch registry oflices is located in such state 
and that certiflcates may be found within its borders, makes no différence. 
The situs of stock for the puriiose of attachment is the domicile of the cor- 
poration, and that place aloue. Certiflcates of stock are not the stock Itself. 
They are but évidences of tlie stock, and the stock cannot be attached by levy 
of attachment on the certiflcate." 

There is some différence of opinion concerning one or two of the 
statements contained in the foregoing quotations, but the gênerai rule 
is unquestioned that the situs of stock for the purpose of attachinent 
is in the domicile of the corporation issuing the shares. They are 
therefore not subject to the process of another state, and (in the ab- 
sence of législation attempting to reach the foreign stock) it can make 
iio différence whether the owner of the shares is a résident of the 
domestie, or of the foreign, state. See, also, Pinney v. Nevills (C. 
C.) 86 Eed. 97, and note to Simpson v. Jersey City, etc., Co., 55 L. R- 
A. 79G. 
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The state of New Jersey has dealt with the subject of levying iipon 
whatever stock the défendant may own in the Cumberland-Georges 
Creek Coal Company. Gen. St. 1895, p. 913, § 26, provides : 

"That the shares of stock in evei-y corporation of thls state shall be deeined 
Personal property and shall be transférable on the books of such Company in 
such manner as the by-laws may provide." 

Act March 10, 1893 (P. L. 1892, p. 90; Gen. St. 1895, p. 989, § 
366), makes it lawful — 

"for any corporation of this state, incorporated under any gênerai or spécial 
act, to carrj' on and conduct its business outside of the state of New Jersey, 
although not provided for in the act of eertificate of incorporation of such cor- 
poration: Provided, however, that such corporation shall hâve an oiHce in 
the state of New Jersey." 

By Act March 17, 1869 (P. L. 1869, p. 498 ; Gen. St. 1895, p. 1415, 
§ 4), it is provided that 

"Any share or interest in any bank, Insurance Company, or other joint-stock 
company, that is or may be incorporated under the authority of the state or of 
the United States, belonging to the défendant in the exécution, may be taken 
and sold by virtue of such exécution in the same manner as goods and chat- 
tels." 

In the three following paragraphs the method of executing such a 
writ is ordained, not only when the proper officer of the company is a 
résident of the state, but also when he is a nonresident. Thèse provi- 
sions reseinble some of those considered by the Suprême Court in Jel- 
lenik v. Huron, etc., Co., 177 U. S. 1, 13, 20 Sup. Ct. 559, 563, 44 L. 
Ed. 647, where it was held that shares of stock in a Michigan corpo- 
ration were to be deemed personal property in that state transférable 
on the books of the company and that the share or interest of a stock- 
holder might be taken in exécution in the method provided by the 
Michigan laws. Mr. Justice Harlan, speaking for the court, said : 

"Whether the stock Is in Michigan, so as to authorize that state to subject 
it to taxation as against indlvidual shareholders domiciled in another state is 
a question not presented in thls cause, and we express no opinion upon it. But 
we are of opinion that it is within Michigan for the purposes of a suit brought 
there against the company — such shareholders being made parties to the suit — 
to détermine whether the stock is rightfully held by them. The certificates 
are only évidence of the owhership of the shares, and the Interest represeuted 
by the shares is held by the company for the benefit of the true omier. As 
the habitation or domicile of the company is and must be in the state that 
created it, the property represented by its certificates of stock may be deemed 
to be held by the company within the state whose créature It is, whenever it 
is sought by suit to détermine wlio is its real owner. This principle is not af- 
fected by the fact that the défendant is authorized by the laws of Michigan 
to hâve an office in another state, at which a book showlng the ti;ansfers of 
stock may be kept." 

In brief, there is no domestic législation attempting to authorize the 
attachment now in question, and no reason is perceived why the plain- 
tiff may not be required to pursue in that state the remedy that is given 
by the law of New Jersey. 

The exception to the seventh answer of the garnishee is overrided. 
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MAXEY r. RIDEOUT. 
(Circuit Court, E. D. Wisconsin. October 11, 1900.) 

L INDEMNITY (§ 11*)— ACTIOBT Against Indemnitoe— Accbual. 

Plaintilï, défendant, and another started the promotion of a rallroad 
Company, the scheme contemplating a transfer to It of certain timber land 
belonglng to plalntiiï, to be paid for in stock, etc.; it being agreed that de- 
fendant. In considération of $100,000 in stock of the railway, should fur- 
nish such money as might be necessary, over a loan to be obtained, to 
enable the railroad company to complète its organization and to make the 
necessary payments on plaintiflf's land, etc., and for personal expenses, 
the sums advanced to be returned on completlon of the organization of the 
Company. The corporation was formed prior to the tlme contemplated in 
the original scheme, and plaintiffi's land was transferred to it in return 
for certain notes of the railroad company, one of whlch, for $5,000, plain- 
tifC indorsed to a bank of which défendant was président to secure money 
to pay ofC taxes and other liens on the land. Défendant was no party to 
this note, and on its maturity refused, under the contract, to protect the 
Bame, whereupon judgment was recovered by the bank thereon against 
plaintiff. Held, that défendant' s contract to advance money for the pro- 
motion of the corporation was net a contract to indemnify plaintifC 
against "liability," but a contract to create an indemnity fund for the 
benefit of plaintiff and other vendors ; and hence plaintifC could not main- 
tain an action on the contract before he had been compelled to satisfy the 
Judgment on the note. 

[Ed. Note. — For other cases, see Indemnity, Cent Dig. §§ 21-25; Dec. 
Dig. § 11.*] 

2. Fbauds, Statute of (§ 33*)— Debt of Anotheb— Considebation. 

Where défendant, one of the promoters of a corporation, was interested 
In the success of the scheme to the extent of $100,000 of the paid-up stock 
to which he was entitled, there was a sufficient considération for bis paroi 
agreement that he and the corporation would pay or secure to plaintifC a 
sufficient amount of cash out of the purchase priée of plaintiffi's timber 
lands, which plaintifC had agreed to transfer to the corporation, to enable 
plaintiff to discharge. claims for taxes, etc., to perfect bis title. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dig. §§ .50- 
53; Dec. Dig. § 33.* 

Sufflciency of expression of considération in mémorandum within stat- 
ute, see note to Ohoate v. Hoogstraat, 46 O. C. A. 183.] 

3. Feauds, Stattjte of (§ 33*)— Original Undeetaking. 

An oral agreement by one of the promoters of a corporation to secure 
to plaintiff a sufficient amount of cash out of the purchase price of plain- 
tiff's timber lands, which were to be conveyed to the corporation, to enable 
plaintifC to discharge liens thereon to perfect his title, was an original un- 
dertaking, not within the statute of frauds. 

[Ed. Note. — For other cases, see Frauds, Statute of. Cent. Dig. §§ 50-53 ; 
Dec. Dig. § 33.»] 

Action by John O. Maxey against Walton K. Rîdeout. On plea in 
abatement. Overruled. 

The facts, as disclosed by the complaint, are briefly as foliows: 
That the plaintiff was the owner of a tract of about 7,900 acres of timber 
land, which was contiguous to a certain old and abandoned railroad right 
of way known as the "Huron Bay Railroad." That the plaintiff and défendant, 

•For other causes s«e lame toplc & i ncmssb in Dec. & Am. Dis'- U07 ta date, & Rep'r Xndexea 
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together with one M. C. Phillips, formed a plan to organize and promote, for 
thelr Personal profit, a railway company whlch was to acquire said old railway 
right of way and certain tlniber lands adjacent thereto. Pursuant to said 
plan, a company was organized under the laws of Michigan, to be known as the 
"Lake Superlor Southern Railway Company." Phillips was eleeted président, 
the défendant was eleeted treasurer, and the plalntiff became the secretary, and 
they controlled the majority of the stock. The said railway company con- 
trolled rights In such old grade and right of way, with docks and terminal 
faeillties on Huron Bay, in Lake Superlor. That, accordlng to the plan of 
said promoters, said company was to purehase certain tracts of timber land in 
Michigan, and among the rest said tract of 7,900 acres belonglng to the plaln- 
tiff. That it was the plan of said promoters to hâve said railway company 
Issue bonds to be secured by a mortgage covering such property rights. That 
accordlng to such plan said railway company was to pay for said land by giv- 
ing Its promissory notes for the amount of the purehase price. That said rail- 
way company had no flnanclal responsibility whatever, and no money with 
which to buy said timber land or to pay the notes as they matured. That said 
company secured a loan from the Cltizens' Trust Company of Mllwaukee for 
$75,000 to pay for a portion of said tracts of timber land. That for the pur- 
pose of securing further fuuds, and In order to Induce the plalntiff to deed hls 
iract of land to the company, said promoters entered into a certain agreement 
M- writing on the 21st day of September 1905. 

"It is mutually agreed between us that the money or bonds arising from the 
proratlng of the same accordlng to the annexed agreement shall be divided by 
three, each party receiving one-third of the amount thereof ; also, that W. K. 
Kldeout shall receive $100,000 in stock of the proposed railway company, ïully 
pald, in considération for which said W. K. Rideout Is to furnlsh such moneys 
as may, over and above the loan made and obtained from the Cltizens' Trust 
Company, of Milwaukee, of |75,000, or shall be required to enable us and the 
railway company to complète Its organization, make tUe necessary paymeuts on 
the Maxey lands, of about 7,000 acres, the Read & Bronson and the Reed & Co. 
lands, including such Personal expenses as may be necessary of the respective 
parties in connection therewith, provlded said sums, of money shall be returned 
to said W. K. Rideout upon the completion of the organization of the company. 

"M. C. Phillips, 
"John O. Maxey, 
"W. IC. Rideout." 
That the agreement thereln referred to as the "annexed agreement" related 
to the organization of said railroad and to the division among said Rideout, 
Phillips, and Maxey of the money or profit which they were to receive and 
share personally ont of the sale of the obligations of said Lake Superlor 
Southern Railway Company. That the plalntiff. In reliance on the terms of 
said agreement, sold and conveyed to the railway company by warranty deed 
lus tract of timber for .$79,205, and received therefor from said railway com- 
pany its certain promissory notes for that amount, payable to the plalntiff, 
among which was a certain note for $5,000, dated on the 21st of September, 
1905, payable to the order of said plalntiff on the 2d of July, 1906, with interest 
at 6 per cent., and that without such agreement on the part of Rideout to ad- 
vance and furnlsh such money the plalntiff would not otherwlse bave sold 
nor conveyed said land. That at the time of such sale and conveyance by the 
plalntiff of such timber land to said railway company there were certain out- 
standing claims against said lands for the taxes and other liens, whlch the 
plaintifC was obllgated to pay and diseharge in order to perfect his tltle to the 
lands ; and that about the sum of $5,000 was necessary for that purpose. That 
it was then and there agreed between said plalntiff and défendant that the 
défendant artd said railway company should pay or secure and furnlsh to said 
plalntiff a suifHclent amount in cash to enable the plalntiff to pay and discharge 
said claim. That on the 23d day of September, 1905, for the purpose of se- 
curing said $5,000 in cash for the purxx)se aforesaid, said railway company's 
note of $5,000 so given by the railway company as part payment of the pur- 
ehase price of his timber land was indorsed by the plalntiff as an accommoda- 
tion to said défendant Rideout, and said défendant thereupon caused said note 
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to be dlscounted at the National Union Bank of Oshkosh, WIs., of which bank 
sald Bideout was then the président. Tliat sald note was dlscounted by said 
bank, and beeame the property of the bank, wlth full knowledge on the part 
of the bank of the agreement among said promoters hereinabove set out. That 
the proeeeds of such discount were In faet used in cleai'ing the tltle to the 
plaintlff's land. That upon the 2d day of July, 1902, at the maturlty of said 
note for $5,000, such note, not tielng pald, was protested by the bank for non- 
payment, and that the défendant neglected and refused to take care of said 
note or to furnlsh the money necessary to retire the same. That said bank 
brought suit upon the note in the circuit court of Winnebago county, Wis., and 
on the 21st of January, 1908, obtained judgment thereon agalnst the plaintift 
In the sum of $5,745.50. That sald bank thereupon brought suit in the Circuit 
Court of the United States for the Western District of Michlgan, based upon 
such judgment so obtained In sald circuit court for the county of Winnebago, 
and a judgment was obtained In sald Circuit Court of the United States on 
the 24th day of September, 1908, In favor of sald bank and agalnst thls plain- 
tiflf, for the sum of $5,931.90. Plalntlff further allèges he Is flnanclally re- 
sponslble, and is possessed of property and lands out of which sald judgment 
can be satlsfled, and that sald National Union Bank of Oshkosh is now press- 
ing such judgment for collection, and threatens to enforce the same by levy- 
Ing a writ upon the plaintlff's lands. The plaintiff therefore demands judg- 
ment agalnst the défendant for the sum of $5,931.90, wlth interest thereon f rom 
the 2l;th day of September, 1908, together wlth costs, etc. 

Hill & Smith and William P. Belden, for plaintiff. 
Barbers & Beglinger, for défendant. 

QUARLES, District Judge (after stating the facts as above). The 
theory upon which the plea of abatement rests is that the action has 
been prematurely brought, that the promise of the défendant was col- 
latéral and did not amount to a guarantee against liability, and that no 
recovery can be had until the judgment or some part thereof has been 
paid by the plaintiff. It was conceded in the argument by plaintlff's 
counsel that, if the défendant by virtue of the written agreement be- 
eame a surety, the plea should be sustained. But it was vigorously con- 
tended that this was an original engagement on the part of Rideout, 
based upon a good considération, which rendered him liable to suit 
when he failed to comply with his written agreement to furnish the 
necessary means to enable the railway company to purchase the plain- 
tlff's lands. The sole question, therefore, to be determined is : What was 
the légal relationship between the plaintiff and the défendant, growing 
out of the written agreement upon which this action is brought? 

It is important at the outset to ascertain when this written agree- 
ment was made. It beats no date. The complaint allèges that it was 
entered into September 21, 1905. This is an évident mistake, because 
the contract must hâve been made before the organization of the cor- 
poration. Upon the argument counsel for both parties agreed that 
the true date of this preliminary contract was August 16, 1905, more 
than a month before the organization. At this early date the scheme of 
the promoters seems to hâve been nebulous. Their anxiety to divide 
the profits of the enterprise amongst themselves seemed uppermost. 
As ïhere were no assets in sight, some ready money was necessary to 
defray expenses and to acquire certain tracts of land, which might be 
capitalized and whidi might furnish a lawful basis for a bond issue 
which was relied upon to reimburse ail advancements made by the 
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promoters. The defendant's promise to contribute to this fund must 
be construed with référence to those facts. It was explicitly stated in 
the mémorandum that ail such money advanced should be repaid to 
the défendant upon the organization of the corporation. It was fur- 
ther provided that such primary fund was to be expended by "us" (the 
promoters), or by the corporation. Whether under any construction 
of this written agreement défendant could be called upon to make any 
advancements of funds after the corporation was organized is a ques- 
tion going to the merits, and not raised by the plea under considération. 

It will be observed that the written agreement does not create any 
Personal obligation between the plaintiff and the défendant, but is 
essentially an agreement on the part of the défendant to advance funds 
to the embryo railway Company as a preliminary step to organization. 
It further appears that about the 21st of September, 1905, the railway 
Company was organized under the Michigan statute, and thereupon 
executed certain promissory notes to the plaintiff, aggregating $7,900, 
in exchange for his warranty deed to a certain tract of timber land. 
This would seem to indicate change in the programme. Instead of a 
preliminary purchase by the promoters, the railway company was first 
organized, and purchases made in its name, and promissory notes 
given by it to the vendors. It appears that there were certain out- 
standing liens upon this tract of land, which plaintiff by his warranty 
deed obligated himself to remove, so as to furnish a clear title. In 
order to perfect this title the plaintiff took one of the promissory notes 
received by him from the railway company, and indorsed the same in 
blank, and had the same discovmted at the National Union Bank of 
Oshkosh, of which bank défendant was président. The proceeds of 
such discount were applied to the extinguishment of such liens on the 
plaintiff's lands. Plaintiff avers that he indorsed this note as an ac- 
commodation for the défendant; but, as the indorsement was made 
without condition or qualification, it is difficult to understand the mean- 
ing of this averment. Certain it is that the défendant was no party 
to the note. The theory of the complaint is that thèse notes were taken 
by the plaintiff, and the $5,000 note was discounted by him upon the 
strength of defendant's engagement in the written contract to advance 
a sufficient sum to enable the railway company to pay for the lands, 
etc. 

Conceding for the purposes of the argument that the agreement of 
the défendant survived the organization of the railway company and 
was still available when the plaintiff discounted his $5,000 note, upon 
the légal theory that the plaintiff may rely upon the promise made by 
the défendant to the railway company if made for his benefît, still 
I am constrained to hold that the entire scheme evidenced by the writ- 
ten contract was to create an indemnity fund for the benefit of the 
vendors, and that it cannot be said to be an indemnity against liability. 
Défendant bas made no promise to pay this $5,000 note, and his writ- 
ten agreement bas no référence to the discount of the same or the 
extinguishment of liens upon the real estate. Plaintiff accepted the 
railway company as the primary obligor, and can only resort to the 
contract when he shall hâve sustained some damages. He has not paid 
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the judgment, or any part thereof, and therefore the action is prema- 
turely brought. The Suprême Court of Wisconsin has laid down the 
kw on this subject in the foUowing cases: Thompson v. Taylor, 30 
Wis. 68 ; Selleck v. Griswold, 57 Wis. 291, 15 N. W. 151 ; Barth v. 
Graf, 101 Wis. 28, 76 N. W. 1100; Lyle v. McCormick Harvesting 
Mach. Co., 108 Wis. 81, 84 N. W. 18, 51 L. R. A. 906. It is unneces- 
sary to refer to the numerous décisions of other states where the same 
définition is adhered to. 

Under this construction of the complaint, the plea in abatement 
should be sustained. There is, however, an averment in the complaint 
which, under one construction, would give a différent complexion to 
the légal question raised by the plea: 

"Tliat it was then and tbere agreed between sald plaintlfï and sald défend- 
ant Rldeout that he and said raiiway eompany should pay or secure and fur- 
nlsh to said plaintiff a sufflcient amount in cash ont of said purchase priée of 
.$79,205 to enable the plaintiff to pay and discliarge said claim and thus perfect 
hls title." 

This averment may be construed to set up a distinct ar^d separate 
oral promise on the part of the défendant, made subséquent to the writ- 
ten agreement. From the brief and argument of plaintifï's counsel 
we are led to believe that the above averment was intended as the 
plaintifï's interprétation of the written agreement. In such brief 
plaintifï's counsel announce "that this suit is based squarely upon an 
express written contract in the nature of an original obligation," and 
no sugg'estion is anywhere made that the plaintifif relies upon a sub- 
séquent oral promise. The court, however, is not concluded by the 
construction of counsel, but must impose its own interprétation upon 
the averments of the complaint. If we are to read this averment of 
the complaint as setting up a later paroi engagement by the défendant 
to furnish the plaintiff with the necessary means to perfect his title, 
such obligation, although by paroi, may be original in nature, although 
the railvvay eompany was primarily liable. The interest that défend- 
ant had in the success of the scheme, and which involved for him 
$100,000 of paid-up stock, may furnish a sufhcient considération, in 
which event the case would not fall within the statute of frauds, and 
should be ruled bv Emerson v. Slater, 23 How. 28, 16 ly. Ed. 360, 
Davis v. Patrick, 141 U. S. 479, 12 Sup. Ct. 58, 35 L. Ed. 826, and 
Choate v. Hoogstraat, 105 Fed. 713, 46 C. C. A. 174. 

Under thèse circumstances, the court being in doubt as to the true 
construction and interprétation of the complaint, the better course 
would seem to be to overrule the plea and allow the parties to be heard 
upon the merits, so that the court may hâve a clearer understanding 
of the facts than can be gathered from ambiguous averments of the 
pleadings. 

For thèse reasons, the plea in abatement will be overruled. 
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UNITED STATES v. STANDARD OIL 00. OF NEW JERSFA" et al. 

(Circuit Court, E. D. Missouri, E. D. November 20, 1000.) 

Ko. 5,371. 

1. Commerce (§ 3*)— Anti-Trust Act— Congressionai, Restriction of Use op 

CONTRACTS AND MbTHODS OF HOIJilNG TlXLES TO ReSTRAIN INTEHSTATE 

Commerce Al'thorized by Constitution. 

Congress lias power, under the cominereial clause of the Constitution, 
to regulate and restrict tlie use, in coiuinerce among the several states 
and wlth foreign nations, of contracts, of tlie metliod of holding title to 
property, and of every other Instrumental ity einployed in that commerce, 
so far as it may be necessary to do so In order to prevent the restralnt 
thereof denouneed by Anti-Trust Act July 2, 1800, e. C47, 26 Stat. 209 (U. 
S. Ck)mp. St. 1901, p. 3200). 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 3; Dec. Dig. 
§3.*] 

2. MoNoroLiES (§ 12*)— Anti-Tkust Act— Test of lyEGALiTî of Combixation 

ITS Necessary Effbct upon Compétition. 

The test of the legality of a combination under thls act is its necessary 
elïect upon compétition iu commerce among the states or wlth foreign 
nations. 

If its necessary effect is only ineldentally or indireetly to restrict that 
compétition, while its chief resuit is to tester the trade and increase the 
business of those who make and operate it, it does not vlolate that law. 

But, if its necessary elïect is to stifle or directly and substantlally to 
restrict free compétition in commerce among the states or with foreign 
nations, it is illégal within the meaning of that statute. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10; Dec. Dig. 
§ 12.*] 

3. MoNOPOLiEs (§ 12*) — Anti-Trust Act — Power to Restrict Compétition 

Vbsted by Combination Indicative of Its Character. 

The power to restrict compétition in commerce among the several states 
or with foreign nations, vested in a person or an association of persons by 
a combination, is indicative of the character of the combination, because it 
is to the interest of the parties that such a power should be exercised, and 
the presumption is that it will be. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10; Dec. Dig. 
§ 12.*] 

4. Monopolies (§ 20*) — Anti-Trust Act — Combination in One Person of 

Power of Many to Restrict Compétition Renders That Power Mor£ 
Effective and Durable. 

The combination in a single corporation or person, by an exchange of 
stock, of the power of many stockliolders holding the sanie proportions, 
respectively, Of the majority of the stock of each of several corporations 
engaged in commerce in the same articles among the states or with foreign 
nations, to restrict compétition therein, renders the power thus vested in 
the former greater, more easlly exercised, more durable, and more effective 
than that previously held by the stockholders, and it is illégal. 

[Ed. Note. — For other cases, see MonopoUes, Dec. Dig. § 20.*] 

5. Monopolies (§ 20*) — Anti-Trust Act — Combination Restricting Compéti- 

tion in Interstate Commerce by Exciiange of Stock of Trading Cor- 
porations Illégal — Facts — Conclusion. 

In 1899 the stockholders of the Standard Oil Company of New Jersey 
owned a majority of the stock of 19 other corporations In the same pro- 
portions that they owned the stock of the Standard Company, and those 
20 corporations controlled, by the ownership, of the majority of their 

*For other cases see same tapie & § numbeb in Dec. & Am. Digs. 1907 to date, &. Rep'r Indexes 
173 F.— 12 
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Stock or otherwise, many other corporations. Each of thèse corporations 
was engagea in some part of the business of produoing, buying, reflning, 
transporting, and selling petroleutn and its products, and they were con- 
dueting about 30 per cent, of the production of the crude oil and more thaii 
75 per cent, of the business of purchasing, reflning, transporting, and selling 
petroleum and Its products In tiiis country. Many of them were engaged 
In commerce In thèse articles among the several states and \;frith foreigii 
nations, and were naturally competitiTe. 

During the 10 years pi-lor to 1879 the 7 individual défendants had ac- 
quired control of many corporations, partnerships, and reflneries that had 
been competlng in this business, had plaeed the majority of the stocli of 
those corporations and the interests in property and business thus obtained 
In various trustées, to be held and operated by them for tlie stockholders 
of the Sandard Oil Company of Ohlo, one of the 19 companies In which the 
Individual défendants were principal stockholders, and had thereby sup- 
pressed compétition among thèse corporations and partnerships. In 1879 
they and their associâtes caused ail the trustées to convey their Interests 
in the stock, property, and business of ail thèse corporations to 5 trustées, 
to be held. operated, and dlstrlbuted by them for the stockholders of the 
Standard Company of Ohio. From 1879 until 1892 they prevented thèse 
corporations and others engaged In this business, of whlch they secured 
control, from competing in this comnierce, by causing the control of their 
opérations, and generally of a majority of their stocks, to be held in trust 
for the stockholders of the Standard Company of Ohlo, and from 1892 
until 1899 they accompllshed the same resuit by a slmilar stockholding 
device and by the joint équitable ownership of the majority of the stocks 
of the corporations. 

In the year 1899 the 7 Individual défendants and their associâtes caused 
the majority of the stock of the 19 corporations to be transferred to the 
Standard Oil Company of New Jersey in exchange for Its stock, so that 
the latter company thereby acquired the légal tltle to a majority of the 
stock of each of the 19 companies, the control of thèse companies and of 
ail the companies which they controlled, and the power to fix the rates 
of transportation, and the purchase and selling priées of petroleum and 
Its products, which ail thèse corporations should pay and recelve in the 
conduct of their business in commerce among the states and with foreign 
nations. Since that exchange of stock the 7 individual défendants hâve 
been and are stockholders and offlcers of the Standard Company of New 
Jersey, which has exercised, and is still using, that power, and by its use 
It has prevented, and is still preventing, compétition in commerce among 
the states and with foreign nations among thèse corporations. 

Beld, the transaction constituted a combination and conspiracy In re- 
straint of, and to monopolize, commerce among the states and with foreign 
nations, in violation of sections 1 and 2 of the anti-trust act of July 2, 
1890 (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]), 
and the govemment is entitled to an injnnction against the farther con- 
tinuance and opération thereof. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 20.*] 
(Syllabus by the Court.) 

In Equity. Bill by the United States against the Standard Oil Com- 
pany of New Jersey and others. Decree for complainant. 
See, also, 152 Fed. 290. 

Frank B. Kellogg and Charles B. Morrison (The Attorney General, 
Cordenio A. Severance, J. Harwood Graves, and Guy Chase, on the 
brief), for the United States. 

John G. Johnson, John G. Milburn, D. T. Watson, and Moritz Ros- 
enthal (M. F. Elliott, Martin Carey, Frank L. Cawford, Chauncey W. 

•For other cases see same toplc & S numbeh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Martyn, Douglas Campbell, Walter F. Taylor, John M. Freeman, Er- 
nest C. Irwin, and W. I. Lewis, on the brief), for défendants. 

Before SANBORN, VAN DEVANTER, HOOK, and ADAMS, 
Circuit Judges. 

SANBORN, Circuit Judge. This is a suit brought by the United 
States to enjoin the Standard Oil Company of New Jersey, a corpora- 
tion, about 70 subsidiary corporations, and 7 individual défendants, 
from continuing an alleged illégal combination in restraint of commerce 
among the several states, in the District of Columbia, in the territories, 
and with foreign nations, in violation of the Sherman anti-trust act 
(Act July 3, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]). 
The provisions of that act pertinent to the issues in this case are : 

Section 1: 

"Eyery coutract, combination In the fonn of trust or otherwise, or con- 
spiracy, in restraint of trade or commerce among the ieveral states, or with 
foreign nations, Is hereby declared to be Illégal." 

Section 2 : 

"EJvery person who shall monopoUze, or attempt to monopollze, or combine 
or conspire with any other person or persons, to monopolize any part of trade 
or commerce among the several states, or with foreign nations, shall be deemed 
guilty of a misdemeanor." 

Section 8: 

"The word 'person' or 'persons' wherever used In this act shall be deemed to 
Include corporations and associations." 

Repeated discussion and considération of the purpose and meaning 
of this act hâve established, by controlling authority, beyond debate 
in this tribunal, thèse pertinent rules for its interprétation and applica- 
tion to the facts of this case. The test of the legality of a contract or 
combination under this act is its direct and necessary efïect upon com- 
pétition in interstate or international commerce. If the necessary ef- 
f ect of a contract, combination, or conspiracy is to stifle, or directly and 
substantially to restrict, f ree compétition in commerce among the states 
or with foreign nations, it is a contract, combination, or conspiracy in 
restraint of that trade, and it violâtes this law. The parties to it are 
presumed to intend the inévitable resuit of their acts, and neither their 
actual intent nor the reasonableness of the restraint imposed may with- 
draw it from the denunciation of the statute. Addyston Pipe & Steel 
Co. V. United States, 175 U. S. 211, 234, 20 Sup. Ct. 96, 44 L. Ed. 136 ; 
Northern Securities Cqmpany v. United States, 193 U. S. 197, 331, 24 
Sup. Ct. 436, 48 L. Ed. 679 ; United States v. Joint TrafBc Associa- 
tion, 171 U. S. 505, 577, 19 Sup. Ct. 25, 43 L. Ed. 259 ; Hopkins v. 
United States, 171 U. S. 579, 592, 19 Sup. Ct. 40, 43 L. Ed. 290. 

The exchange of the stock or shares in the ownership of compétitive 
corporations engaged in interstate or international commerce for stock 
or shares in the ownership of a single corporation, the necessary ef- 
fect of which is a direct and substantial restriction of compétition in 
that commerce, .constitutes a combination in restraint of commercé 
among the states or with foreign nations that is declared illégal by this 
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law. Northern Securities Company v. United States, 193 U. S. 197, 
354, 366, 24 Sup. Ct. 436, 48 L. Ed. 679 ; United States v. American 
Tobacco Co. (C. C.) 164 Fed. 700, 718. 

The business of the défendants is the production and the purchase of 
petroIeum, its storage, its transportation from tlie producing wells to 
refineries, the refining of this oil, and the transportation and sale of its 
products to purchasers in this and other countries. In 1865 John D. 
Roclcefeller owned a refinery in Cleveland, Ohio. He and Samuel 
Andrews formed the firm of Rockefeller & Andrews, which bought 
and operated this refinery. In 1870 the successors of this firm, John 
D. Rockefeller, William Rockefeller, Samuel Andrews, Henry M. 
Flagler, and Stephen D. Harkness, owned two refineries, and had a do- 
mestic trade in oil at Cleveland and a warehousing business and an 
export trade at the port of New York, which they vested in the Stand- 
ard Oil Company of Ohio, a corporation with a capital stock of $1,- 
000,000, which they then organized. Betweeen the organization of that 
corporation in 1870 and April 8, .1879, Henry H. Rogers, John D. 
Archbold, Oliver H. Payne, and Charles M. Pratt associated themselves 
with the Rockefellers and Flagler and became stockholders-in this cor- 
poration, and thèse 7 défendants and their associâtes increased the 
number of its stockholders to 37, its capital stock to $3,500,000, the 
value of its property to a much larger sum, and acquired for the stock- 
holders of that corporation, by the purchase of property conveyed di- 
rectly to it, by the exchange of its stock for stock of other corporations 
and for interests in partnerships, and by placing the title to the business 
and property obtained in new corporations organized to hold thein, 
and then vesting the title to a majority of ail of their stock in varions 
individuals in trust for the stockholders of the Standard Oil Company, 
more than 40 compétitive refineries located, respectively, in Cleve- 
land, Pittsburg, Titusville, Parkersburg, Baltimore, Philadelphia, Bay- 
onne, New York Harbor, Boston, and other places, and the ownership 
of the entire interest or of a contrôlling interest in more than 30 com- 
panies, some of which were corporations, while others were partner- 
ships, engaged in the same gênerai business. The resuit was that on 
April 8, 1879, the stockholders of the Standard Oil Company were, 
by their holdings of stock and by their position as cestuis que trust, 
practically the owners of contrôlling interests in the property and the 
business of more than 30 compaiiies engaged in the oil business, the 
title to which was held in trust for them by the Standard Oil Company 
and other trustées in proportion to their ownership of the stock ûf 
that corporation. Thereupon on that day the Standard Oil Corhpany 
and ail the other trustées conveyed their interests in the stock, profierty, 
and business of thèse concerns to George H. VilaS, M. R. Keith, and 
George F. Ghester, in trust, to hold and manage them for, and to 
divide and distribute them among, the 37 stockholders of the Standard 
Oil Company in proportion to their respective holdings of the stock of 
that Company, The trustées, however, did not divide or distribute, 
but operated the refineries and the companies which they héld under 
this deed, and with their earnings purchased other property and the 
stock of other companies, until in 1883 they held in this trust property 
worth more than $55,000,000. 
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In January, 1882, the owners, as cestuis que trust and otherwise, of 
ail this property, and the trustées, George H. Vilas, M. R. Keith, and 
George F. Chester, entered into a trust agreement to the effect that 
ail the stocks they owned in the Standard Oil Company of Ohio and in 
ail other corporations and limited partnerships engaged in the oil busi- 
ness, 39 of which were mentioned in the contract, were conveyed to 9 
trustées during their lives and the life of the survivor of them and for 
21 years thereafter, unless the trust was sooner dissolved by vote of 
the shareholders ; that thèse trustées might organize other corporations 
to produce, manufacture, refine, and deal in petroleum and its products ; 
that they might buy with the trust funds bonds or stocks of other com- 
panies engaged in similar or collatéral business; that as stockholders 
of the varions corporations they should elect the officers of those cor- 
porations ; that they should issue and deliver, to each of the équitable 
ovi'ners of the stocks, bonds, and property held by them, trust certifi- 
cates, which should show the value and extent of his interest in the 
trust in shares of the par value of $100 each; and that they should 
supervise the business of ail the companies whose stock they held, 
collect the dividends upon the stock and the interest upon the bonds in 
their possession, and distribute the income thus derived in dividends 
upon the trust certificates. Six of the individual défendants were six 
of the nine trustées, and thèse trustées issued for the stocks, the title 
to which was thus conveyed to them, trust certificates of the par value 
of $70,000,000, and between 1882 and March 21, 1892, additional cer- 
tificates of the par value of $27,250,000, so that on the latter date there 
were outstanding certificates for 973,500 shares in the trust. 

In March, 1892, the Suprême Court of Ohio decided that the making 
and opération of this trust of 1882 were beyond the corporate povvers 
of the Standard Oil Company of Ohio and tended to create a monopoly, 
and enjoined that corporation from continuing its opération. State 
v. Standard Oil Company, 49 Ohio St. 137, 30 N. E. 279, 291, 15 L. 
R. A. 145, 34 Am. St. Rep. 541. A few days later, on March 21, 1892, 
the holders of the trust certificates met and resolved that the trust 
agreement was terminated on that day, that the trustées should sell ail 
the trust property except the stocks of companies held by them, and 
that thèse stocks should be distributed to the owners of the trust cer- 
tificates, who then numbered several thousands, in proportion to their 
respective ownerships of shares in the trust. The trustées then held 
stocks in 84 companies. They first transferred the stocks they held in 
23 of thèse companies to the Standard Oil Company of New Jersey, 
the stocks they held in 11 of thèse companies to the Standard Oil 
Company of New York, the stocks they held in 3 of thèse companies 
to the South Penn Oil Company, the stocks they held in 4 of them to 
the Forest Oil Company, the stocks they held in 2 of them to the Stand- 
ard Oil Company of Indiana, the stocks they held in 4 of them to 
the Standard Oil Company of Kentucky, the stock they held , in 1 of 
them to the Ohio Oil Company, the stocks they held in 3 of them to 
the Buckeye Pipe Line Company, the stocks they held in 2 of them to 
the National Transit Company, and the stocks they held in 11 of them 
to the Anglo-American Oil Company, so that they retaînéd the stocks 
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of the 20 principal companies, and thèse 20 companies held the stocks 
in the 64 other companies. There were outstanding trust certificates 
for 973,500 shares in this trust, and the owners of thèse certificates 
were the équitable owners of the stocks in ail thèse companies. The 
method of division and distribution of thèse stocks adopted by the 
trustées was this : They made to each holder of a trust certificate, upon 
his surrender of it, a single assignment of as many 972500ths of ail 
the stocks held by thém on July 1, 1892, in each and ail of thèse com- 
panies as the holder of the trust certificate held shares in the trust. 
If he had one share, he received one assignment of V^^^isoo of ail 
the stocks; and if he held 256,854 shares, he received ^^"^'^V''^^''" 
of ail the shares held in the trust. But the receipt by the assignée of 
his share of the stock of any one of thèse companies was conditioned 
by the terms of the assignment upon his accepting his share of the 
stock of ail of them. This method of distribution appears to hâve de- 
terred many of the holders of trust certificates f rom surrendering them 
and accepting their shares of the stocks. The individual défendants, 
however, and their more intimate associâtes, surrendered their trust 
certificates and took sufficient shares of the stocks to aggregate a 
majority of the stock of each of the 20 companies and secured to 
themselves the control and management of ail the companies in that 
way until the year 1899. 

In that year the défendant the Standard Oil Company of New Jersey, 
a corporation, was one of the 20 companies. The par value of its capital 
stock was $10,000,000. Its charter was then so amended that it was em- 
powered to do ail kinds ôf mining, manufacturing, trading, and trans- 
portation business, to acquire, hold, vote, sell, and assign shares of capi- 
tal stock, and to carry on its business in ail parts of the world. Its capi- 
tal stock was increased to $100,000,000, and the stock of the other 19 
companies was exchanged for the stock of the Standard Oil Company 
of New Jersey, so that the latter cornpany succeeded to the légal title 
to the majority of the stock of the 19 companies, and thereby to the 
management and control of those companies and of ail the companies 
which they controlled. Hénceforth in this discussion the Standard 
Oil Company of New Jersey will be called the "principal company," 
and the companies it then and thereafter controlled the "subsidiary 
companies." 

Between 1899 and the filing of the bill in this case in November, 
1906, the afifairs of the principal company and of the subsidiary com- 
panies hâve been managed by the former as the business of a single 
person. Subsidiary companies hâve come and gone at its bidding, but 
it still holds the control of more than 30 of the chief companies whose 
management was committed to it in 1899. The par value of the capital 
stock of thèse companies in 18919 was about $100,000,000. In 1908 it 
was more than $150,000,000. Arçong them are 9 companies, the own- 
ers of 16 refineries, while the principal company bas several, engaged 
in manufacturing illumjnating oil and other products of petroleum, 
12 transportation companies, the oWrters in 1899 of 10,749 and in 1908 
of 45,227 miles of gathering pipe lines, and in 1899 of 3,904 and in 
1908 of 9,338 miles of trunk pipe Unes, capable of gathering from the 
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wells and pumping oil from Pennsylvania, Indiana, Karisas, and Okla- 
homa to the Atlantic seaboard and to the refineries, 6 marketing com- 
panies, which in 1906 had 3,574 selling stations scattered throughout 
the United States, and several producing companies. 

The crude oil is transported from the oil fields to the refineries by 
pipe lines, and the products from the refineries and storage tanks to 
the selling stations by tank cars, and, when exported, by ships. From 
1899 to 1907 the principal company and the subsidiary companies it 
has operated under this trust produced more than one-tenth of the 
crude oil obtained in this country, transported more than four-fifths 
of the petroleum derived from the Pennsylvania and Indiana oil fields, 
manufactured more than three-fourths of ail the crude oil refined in 
the United States, owned and operated more than one-half of ail the 
tank cars used to distribute its products, marketed more than four-fifths 
of ail the illuminating oil sold in the United States, exported more than 
four-fifths of ail the illuminating oil sent forth from the United States, 
sold more than four-fifths of ail the naphtha sold in the United States, 
and sold more than nine-tenths of ail the lubricating oil sold to railroad 
companies in the United States. The principal company, by means of 
this trust and the commanding volume of the oil business which it 
acquired thereby, secured, and it has since exercised and is using, the 
power to prevent compétition betvveen the companies it controls, to 
fix for them the purchase price of the crude oil, the rates for its trans- 
portation, and the selling priées of its products. It has prevented, and 
is preventing, any compétition in Interstate and international commerce 
in petroleum and its products between its subsidiary companies and be- 
tvveen those companies and itself. 

The United States charged in its bill that between 1869 and 1879 
the 7 individual défendants conspired to restrain Interstate and inter- 
national commerce in petroleum and its products, that they combined 
with each other and with numerous corporations and partnerships 
named, and by the union of competing companies, by the trust of 1879, 
by the trust of 1882, and by the formation and opération of the stock- 
holding trust of 1899, they hâve restrained and are still restraining that 
commerce. Attention is challenged to the fact that thèse défendants 
constitute only 7 of about 5,000 stockholders of the principal company 
and only 7 of its 15 directors, and that they own but little more than 
one-third of its stock, and it is contended that no adéquate proof has 
been presented that they are, or were in 1906, when the bill was filed, 
controlling or directing the opérations of the principal or subsidiary 
corporations, or operating the stockholding trust of 1899. But a third 
of the stock of a great corporation, when the remainder is scattered 
among thousands of followers, and 7 out of 15 friendly directors, may 
control a board of directors and a corporation ; and évidence in this 
case, too voluminous for recitation or review, has convinced that prior 
to 1879 thèse 7 défendants combined to secure and obtained the control 
of companies competing in Interstate commerce in oil and suppressed 
their compétition, that they caused the formation and exécution of the 
trusts of 1879 and 1883, that they directed and followed that unique 
method of distributing the stock held in the latter trust by which it was 



184 1T3 FEDERAL KEPDKTEIt. 

not distributed to the majority of the stockhoklers for many years after 
1892, while they and their associâtes held the control, of it and of the 
corporations it commanded, that they caused the stockholding trvist of 
1899, and that by means of that trust they still hold the actual control 
and direction of the Standard Company and of its subsidiary corpora- 
tions, and that since 1899 they hâve been and still are engaged in carry- 
ing into efïect and executing that trust. 

The acts of thèse and other défendants prior to July 2, 1890, did not 
violate the anti-trust act of that year, because it was not then in exist- 
ence. Whether or not their transactions constitutcd a violation of the 
common lavi^ is a question much discussed, which it is unnecessary to 
détermine in this case. However that may be, the acts of the défendants 
and the effect of their transactions in the conduct of the oil trade prior 
to July 2, 1890, which, if donc thereafter, would hâve constituted a vio- 
lation of the law of that date, are compétent and material évidence of 
the dominant purpose and the probable effect of their similar transac- 
tions in that business since that date, and for that purpose they may be 
considered. Laying ont of view the acts of the défendants prior to 
July 3, 1890, except as évidence of their purpose, of their continuing 
conduct, and of its effect, do the stockholding trust of 1899 and its 
continuing opération constitute an illégal restraint of Interstate or inter- 
national commerce, in violation of the anti-trust act of 1890? 

The purpose of this statute was to keep the rates of transportation 
and the priées of articles in Interstate and international commerce open 
to free compétition. Any contract or combination of two or more par- 
ties, whereby the control of such rates or priées is taken f rom separate 
competitors in that trade and vested in a person or an association of 
persons, necessarily restricts compétition and restrains that commerce. 
The formation or maintenance by competing corporations of an asso- 
ciation to détermine their rates of transportation (United States v. 
Trans-Missouri Freight Association, 166 U. S, 290, 17 Sup. Ct. 540, 
41 L. Ed. 1007 ; Unîted States v. Joint Traffic Association, 171 U. S. 
505, 19 Sup. Ct. 25, 43 L,. Ed. 259), agreements of compétitive manufac- 
turers and traders not to compete in the purchase or sale of articles in 
Interstate commerce, or to buy or to sell them at priées fixed by a mutu- 
al agent or association (Continental Wall Paper Co. v. Voight & Sons 
Company, 213 U. S. 227, 29 Sup. Ct. 380, 53 L. Ed. 486 ; Addyston 
Pipe & Steel Co. v. United States, 175 U. S. 311, 317, 20 Sup. Ct. 9G, 
44 E. Ed. 136; Id., 85 Fed. 271, 385-294, 29 C. C. A. 141, 155-164, 
46 E. R. A. 132; Swift & Company v. United States, 196 U. S. 375, 
395, 25 Sup. Ct. 276, 49 E. Ed. 518 ; Chattanooga Foundry & Pipe 
Works V. City of Atlanta, 203 U. S. 390, 396, 27 Sup. Ct. 65, 51 E. 
Ed. 341 ; Montagne & Company v. Eowry, 193 U. S. 38, 41, 34 Sup. 
Ct. 307, 48 E. Ed. 608), the conveyance of the stock or property of 
competitors to a trustée or trustées to hold and operate as a single 
interest (Distilling & Cattle Feeding Co. v. People, 156 111. 448, 488, 
41 N. E. 188, 201, 47 Am. St. Rep. 200), the exchange of the stocks or 
the property of compétitive corporations for the stock or for interests 
in a single corporation, which thereby acquires the power to control 
the rates of transportation or the priées of articles in interstate com- 
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merce in which the corporations were dealing (Nortiiern Securities 
Company v. United States, 193 U. S. 197, 24 Sup. Ct. 436, 48 L. Ed. 
679; United States v. American Tobacco Company [C. C] 164 Fed. 
700, 710; Continental Securities Company v. Interborougli Rapid 
Transit Companv [C. C] 165 Fed. 94.5, 953; Ricliardson v. Buhl, 
77 Mich. 633, 636, 43 N. W. 1103, 1103, 6 L. R. A. 457; Harding v. 
American Glucose Company, 183 111. 551, 615, 55 N. E. 577, 598, 
64 L. R. A. 738, 74 Am. St. Rep. 189 ; Dunbar v. American Téléphone 
& Telegraph Co., 224 111. 9, 23, 34, 79 N. E. 423, 437, 115 Am. St. Rep. 
132), are alike declared to be illégal by this law. In the construction 
and enforcement of this statute, corporations are persons, they are légal 
entities distinct from their stockholders, and the combination of two or 
more of them in restraint of trade is as unlawful as the combination 
of individuals. 

By the trust of 1899 more than 30 corporations were combined with 
the principal company, and that corporation was given the power to 
fix the rates of transportation and the purchase and selling priées 
which ail thèse companies should pay and receive for petroleum and 
its products throughout the republic and in the traffic with foreign 
nations. The principal company and many of the subsidiary corpora- 
tions were then and still are engaged in Interstate and international 
commerce, many of them were capable of competing with each other 
in that trade, and would hâve been actively compétitive if they had been 
owned by différent individuals or différent groups of individuals. Thus 
the principal company in 1899 owned and operated several refineries 
in New Jersey, West Virginia, and Maryland, which in the year 1906 
had a capacity of 19,854,900 barrels of crude oil yearly. The Standard 
Oil Company of New York, one of the subsidiary companies, owned 
and operated several refineries in the state of New York, which in the 
year 1906 had a capacity of 6,732,060 barrels yearly. Thèse companies 
drew much of the crude oil which they refined from, and marketed 
much of their products, beyond the limits of the states in which their 
refineries were located. The majority of the stock of the New York 
Company and of 18 other corporations engaged in différent branches 
of the production, manufacture, and sale of petroleum and its products 
was conveyed to the New Jersey Company in exchange for its stock, 
and the latter has ever since controlled and operated ail thèse corpora- 
tions and those which they controlled, and has prevented them from 
competing with it or with each other. 

In Northern Securities Company v. United States, 193 U. S. 197, 
331, 333, 34 Sup. Ct. 436, 48 L- Ed. 679, Mr. Hill, Mr. Morgan, and 
their associâtes acquired the control of a majority of the voting stock 
of two compétitive railway companies, and by means of that ownership 
the power to prevent them from actually competing. This group of 
stockholders subsequently transferred their controlling interest in the 
stock of each of thèse companies to the Northern Securities Company 
in exchange for its stock, and the Suprême Court decided that this 
transaction constituted a combination in restraint of commerce among 
the states, and affirmed a decree of this court which enjoined the con- 
tinuance of its opération. The défendants and their associâtes ac- 
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quired the control of a majority of the stock of more than 30 cor- 
porations, many of which were potentially and naturally compétitive, 
prevented their compétition by means of this ovvnership, and then by 
the transfer of the stock of 19 of them to the principal company in 
exchange for its stock placed in that company the control and manage- 
ment of ail of them. If it was a violation of the anti-trust act to com- 
bine the control of compétitive corporations in a third in the case 
of the Northern Securities Company, why was it not as much a viola- 
tion of it to combine the control of 10 or 20 or 30 of thèse corporations 
in one of their number in the case in.hand? 

The défendants answer: (1) Because thèse corporations were not 
competitors, and had not been such since 1879 ; (8) because the 
stockholders of the principal company were the joint owners of the 
stock of the subsidiary companies, and had the right to convey their 
stock in the latter to the former in trust for themselves, and Congress 
was without power to restrict their acquisition, their method of holding, 
or their disposition of their title to their property, or their use of it; 
(3) because the corporations whose stock was vested in a holding com- 
pany in the Northern Securities Company's Case were railway com- 
panies, which were charged with the discharge of public duties, their 
performance of which was peculiarly subject to régulation by the 
nation and the state, while the corporations whose stock was vested 
in the Standard Oil Company in this case were private corporations ; 
and (4) because, if any restraint of trade resulted from the trust of 
1899, it was neither direct, immédiate, nor substantial. 

1. The first two answers were overruled by the Suprême Court in 
the case of the Northern Securities Company, and the questions they 
présent are not debatable hère. It is true, with negligible exceptions, 
that the stockholders of the défendant coi-porations were the joint équi- 
table owners of them from 1879, or from their subséquent organiza- 
tions, respectively, until July 1, 1899 ; but the great majority of thèse 
stockholders never held the légal title to their stock, except during 
a few months between 1896 and 1900. In 1899 the stockholders of 
the principal company were the stockholders of the subsidiary com- 
panies, and each stockholder held the same share or interest in each 
of the corporations. By means of this joint ownership and the trusts 
of 1879 and 1882, the natural compétition between thèse corporations 
had been prevented for a much longer time in 1899 than had the com- 
pétition between the two railway companies when their stocks were 
vested in the holding company in 1901 in the Northern Securities Com- 
pany's Case. But this fact cannot constitute a material différence, 
and in ail other respects the facts of the two cases regarding compéti- 
tion are practically identical. Hill, Morgan, and their associâtes ac- 
quired control of the two railway corporations long before they placed 
their stock in the Securities Company in 1901. Pearsall v. Great 
Northern R. Co., 161 U. S. 646, 16 Sup. Ct. 705, 40 L. Ed. 838. Those 
companies were natural and potential competitors ; but this group of 
stockholders held the power to prevent them from actively competing, 
and it is as incredible that they were actually doing so after they came 
under the control of that group as it is that the défendant corpora- 
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lions were engaged in actual compétition during the nineties. It was 
the granting of the power to prevent compétition to the holding Com- 
pany, not the subséquent exercise of that power, that in the opinion 
of the Suprême Court brought the combination under the ban of the 
law (liarriman v. Northern Securities Company, 197 U. S. 244, 297, 

25 Sup. Ct. 493, 49 L. Ed. 739); and a similar, but greater, power was 
vested in the principal company in this case by the trust of 1899. For 
some time, therefore, before the transfer in each of thèse cases, a group 
of stockholders controlled a majority of the stock of potentially com- 
pétitive corporations which they vested in the holding company, so 
that the latter had the power to operate them together without compéti- 
tion, and the rule which governs one must control the other. 

2. The contention that Congress has no power to restrict the acquisi- 
tion, the method of holding the title, and the disposition and the use of 
property, was forcibly urged upon the attention of the courts in many 
forms in the case of the Northern Securities Company, 193 U. S. 372, 
273, 24 Sup. Ct. 436, 48 L. Ed. 679 ; but the answer to it was, as it 
must be hère, that no question of the mère acquisition, or method of 
holding or of disposition, of the title to property, was there or is hère 
in issue; that the question there was, as it is hère, whether a certain 
method of holding the stocks which control several corporations may 
be used to prevent compétition between them in Interstate and inter- 
national trade. And Congress has plenary and indisputable power un- 
der the commercial clause of the Constitution to restrict and regulate 
the use of every instrumentality employed in interstate or international 
commerce, so far as it may be necessary to do so in order to prevent the 
restraint thereof denounced by the anti-trust act of 1890. Northern 
Securities Company v. United States, 193 U. S. 197, 334, 338, 346, 
350, 24 Sup. Ct. 436, 48 L. Ed. 679; United States v. Northern Securi- 
ties Company (C. C.) 130 Fed. 721, 729 : Addyston Pipe & Steel Com- 
pany V. United States, 175 U. S. 211, 228, 229, 20 Sup. Ct. 96, 44 E. 
Ed. 136 ; United States v. Addyston Pipe & Steel Co., 85 Fed. 284, 
29 C. C. A. 141, 46 E. R. A. 122 ; Smiley v. Kansas, 196 U. S. 447. 
456, 25 Sup. Ct. 289, 49 E- Ed. 546; New Haven R. R. Co. v. Inter- 
state Commerce Commission, 200 U. S. 361, 398, 26 Sup. Ct. 272, 50 
L. Ed. 515 ; Texas & Pacific Ry. Co. v. Mugg, 202 U. S. 242, 245, 

26 Sup. Ct. 628, 50 L. Ed. 1011 ; Armour Packing Co. v. United States, 
209 U. S. 56, 82, 28 Sup. Ct. 428, 52 E. Ed. 681 ; Shawnee Compress 
Company v. Anderson, 209 U. S. 423, 433, 28 Sup. Ct. 572, 52 L. Ed. 
865 ; United States v. American Tobacco Company (C. C.) 164 Fed. 
700, 718. 

3. It is true that railway corporations owe duties to the public which 
do not rest upon trading, manufacturing, and private transportation 
companies, such as the duty to operate continually their railroads and 
the duty to carry persons and property presented for transportation at 
reasonable rates ; but the power of Congress to regulate interstate and 
foreign commerce and the exertion of that power manifested in the 
anti-trust act embrace ail persons and corporations engaged in such 
commerce, as is amply illustrated in the varions applications of the act 
which hâve been made in the several décisions hère cited. The mis- 
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chief against which that law was leveled is not less threatening from a 
vast combination of private corporations owning and using in interstate 
and foreign commerce property worth hundreds of millions of dol- 
lars than from a combination of two railway companies. The act 
makes no distinction between them, it excepts neither class, and where 
Congress has made no exception it is not the province of the courts 
to do so. No countervailing reason overcomes thèse considérations, 
and the vesting of the majority of the stock of many potentially com- 
pétitive private corporations engaged in interstate commerce in a hold- 
ing Company, which would be violative of the anti-trust act if made 
by the stockholders of railway companies of that character, must 
be subject to the condamnation of that statute. 

The purpose of the act of July S, 1890, was te prevent the stifling 
and the substantial restriction of compétition in interstate and inter- 
national commerce. The test under that act of the legality of a com- 
bination or conspiracy is its direct and necessary effect upon such com- 
pétition. If its necessary effect is but incidentally or indirectly to 
restrict compétition, while its chief resuit is to foster the trade and 
increase the business of those who make and operate it, it is not viola- 
tive of this law. Hopkins v. United States, 171 U. S. 578, 593, 19 Sup. 
Ct. 40, 43 L. Ed. 290 ; Anderson v. United States, 171 U. S. 604, 606, 
19 Sup. Ct. 50, 43 L. Ed. 300 ; United States v. Joint Traffic Associa- 
tion, 171 U. S. 505, 568, 19 Sup. Ct. 25, 43 L. Ed. 259 ; Addyston Pipe 
& Steel Co. V. United States, 175 U. S. 211, 245, 20 Sup. Ct. 96, 44 
L. Ed. 136. But if its necessary effect is to stifle, or directly and sub- 
stantially to restrict, free compétition in commerce among the states 
or with foreign nations, it is a combination or conspiracy in restraint 
of that trade, and it falls under the ban of the act. United States v. 
Trans-Missouri Freight Association, 166 U. S. 290, 339, 340, 343, 
17 Sup. Ct. 540, 41 L. Ed. 1007 ; Addyston Pipe & Steel Company v. 
United States, 175 U. S. 311, 234, 20' Sup. Ct. 96, 44 L. Ed. 136; 
United States v. Joint Traffic Association, 171 U. S. 505, 576, 577, 19 
Sup. Ct. 25, 43 L. Ed. 259 ; United States v. Northern Securities Com- 
pany (C. C.) 130 Fed. 721, 722. 

And the power to restrict compétition in interstate and international 
commerce, vested in a person or an association of persons by a contract 
or combination, is indicative of its character; for it is to the interest 
of the parties that such a power should be exercised, and the prestunp- 
tion is that it will be. In the case under considération it has been 
exercised, and thereby the principal company has prevented compéti- 
tion between the corporations it controls since 1899. In Harriman v. 
Northern Securities Company, 197 U. S., at page 291, 25 Sup. Ct. 
503, 49 E. Ed. 739, Chief Justice FuUer, speaking of the décision in 
the case of the Northern Securities Company, said : 

"For the pnrposes of that suit it was enougU that in any capncity the Se- 
curities Company liad the power to vote the railway shares aud to receive tlio 
divicleuds thereon. The ohjeetlon was that the exercise of Its powers, whethor 
those of owner or of trustée, would tend to preveut compétition, and thns to 
restraln commerce. Soine of our number thought that, as the Set-urities Com- 
pany owned tlie stock, the relief sought could not he granted: hut tl!i> conclii- 
siou was that the possession of the power, which, if exercised, woiikl pn-iciit 
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compétition, brought the case wlthin the statute, no matter what the tenure 
of title was." 

i. Counsel argue with persuasive force that the transfer of the stock 
of the 19 corporations to the principal company wrought no substantial 
restriction of compétition, because the owners of that stock had and ex- 
ercised the same power of restraint before that transfer that was vested 
in the Standard Oil Company of New Jersey thereafter. But the power 
of the principal company after the transfer of 1899 to fix the prices 
at which the 30 corporations should buy and sell the articles in which 
they dealt, the terms of their purchases and sales, their rates for the 
transportation of oil and its products, and ail the infinité détails of 
their vast opérations in which they might compete, and thereby to pre- 
vent their compétition, was greater, more easily and quickly exercised, 
and hence more effective, than it could hâve been in the hands of 3,000 
scattered stockholders. The trust deed of 1879, the trust agreement 
of 1882, the withholding of the separate certificates of shares of stock 
in each corporation from the holders of the trust certificates in the dis- 
solution of that trust until they took their shares in ail of the corpora- 
tions, bear convincing testimony to the soundness of this proposition. 
The combination formed by that transfer and its power to restrict com- 
pétition were less liable to be destroyed, more reliable and permanent, 
than those springing from the joint ownership by 3,000 stockholders 
of each corporation. There is much more probabilitv that corpora- 
tions potentially compétitive will separate and compete, when each of 
their stockholders has a separate certificate of his shares of stock in 
each corporation, which he is free to sell, than when a majority of the 
stock of each of the corporations is held by a single corporation, which 
has the power to vote the stock and to operate them. And although 
the group of stockholders led by Mr. Hill and Mr. Morgan had the 
same power to prevent compétition between the two railway companies 
that the stockholders of thèse corporations had to prevent compétition 
between them, the Suprême Court held in the case of the Northern 
Securities Company that their transfer of their stock to the holding 
company granted to that corporation a power so much greater and 
more effective than that held by the stockholders of the railway com- 
panies that the necessary effect of it was a restriction of compétition 
so direct and substantial that it made it an illégal combination in re- 
straint of interstate commerce. 

Because the power to restrict compétition in interstate commerce 
granted to the Standard Oil Company of New Jersey by the trans- 
fer to it of the stock of the 19 companies and of the authority to man- 
age and operate them and the other corporations which they controlled 
was the absolute power to prevent compétition among any of thèse cor- 
porations, because this power was greater, more easily exercised, more 
effective, and more durable than that which the 3,000 stockholders of 
thèse corporations previously had, because many of thèse corporations 
were potentially compétitive and vi^ere engaged in interstate com- 
merce, and the necessary effect of the transfer of the stock of the 19 
companies to the holding company was, under the décision in the case 
of the Northern Securities Company, a direct and substantial restric- 
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tion of that commerce, tliat transfer and the opération of the companies 
luider it constituted a combination or conspiracy in restraint of Inter- 
state and international commerce in violation of the anti-trust act of 
July 3, 1890. 

This court is not authorized to punish past violations of this law in 
this suit. Its power is "to prevent and restrain violations of this act," 
and the défendants insist that the United States is entitled to no relief, 
because it has failed to prove that they are now violating, or that when 
the bill was filed they were violating, this law. But the power to vote 
the stock, to elect the offîcers of the subsidiary corporations, to control 
and operate them, and thereby to restrict their compétition in interstate 
and international commerce, was illegally granted to the Standard Oil 
Company of New Jersey in 1899, and that company ever since has exer- 
cised unlawfully and is still so using that authority, the seven individual 
défendants are dominating and directing its exercise of this power, the 
subsidiary corporations are knowingly submitting to and assisting that 
exercise, and ail of them are participating in the fruits of it. Thèse 
are menacing and continuing violations of the act which Congress 
has imposed the duty upon the courts to restrain and prevent. 

The second section of the anti-trust act déclares that: 

"Every person who shall monopolize, or attempt to monopolize, or combine, 
or conspire, with any other person or persons to monopolize any part of trade 
or commerce among the several States or wlth foreign nations sball be guilty 
of a misdemeanor." 

The United States allèges in its bill that the object and effect of the 
illégal combination and conspiracy, which has been found to exist, were 
to monopolize, and that the défendants combined and conspired to 
monopolize, a substantial part of interstate and international commerce 
in petroleum and its products, in violation of this section of the law. It 
also avers that at varions times between 1870 and the date of the filing 
of the bill the défendants (1) secured from common carriers preferen- 
tial rates and rebates ; (3) made contracts with some of their competi- 
tors which limited the production, output, and markets of the latter; 
(3) operated companies represented to be indépendant, when they were 
not so; (4) procured from employés of railroads information of the 
trade of competitors, and used it to destroy the latters' business and to 
secure the commerce for themselves; and (5) sold their products at 
times and places where there was compétition below remunerative 
priées, and recouped their losses by selling such products at high priées 
at other times and places. 

The gist of the violation of the second section of the act charged in 
the bill, however, is not the monopolization of interstate or interna- 
tional commerce by a single person or corporation. It is the combina- 
tion and conspiracy of the numerous défendants, many of them former- 
ly competitors, to restrain trade and to monopolize that commerce, and 
the burden of its prayer is that the continuance of this combination and 
conspiracy may be enjoined. 

The proof is conclusive that the défendants hâve secured and now 
enjoy a very substantial part of the interstate and international com- 
merce in petroleum and its products. But counsel for the défendants in- 
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sist that this does not constitute an unlawful monopoly, that siich a ma- 
nopoly does not resuit from the magnitude or proportion of the com- 
merce obtained by one or more individuals or corporations, unless un- 
lawful means are used to obtain it, and that the power of the court to 
enjoin under the second section is limited to the prohibition of the use 
of continuing or threatened unlawful means and their like which hâve a 
direct and substantial efifect to continue the illégal monopoly. 

Undoubtedly every person engaged in Interstate commerce necessarily 
attempts to draw to himself, to the exclusion of others, and thereby to 
monopolize, a part of that trade. Every sale and every transportation of 
an article which is the subject of interstate commerce évidences a suc- 
cessful attempt to monopolize that trade or commerce which concerns 
that sale or transportation. If the second section of the act prohibits ev- 
ery attempt to monopolize any part of interstate commerce, it forbids ail 
compétition therein, and defeats the only purpose of the law ; for there 
can be no compétition, unless each competitor is permitted to attempt to 
draw to himself, and thereby to monopolize, some part of the com- 
merce. This is not, it cannot be, the proper interprétation of this sec- 
tion. It must be so construed as to abate the mischief it was passed to 
destroy and to promote the remedy it provided. It was enacted, not 
to stifle, but to foster, compétition, and its true construction is that, 
while unlawful means to monopolize and to continue an unlawful mo- 
nopoly of interstate and international commerce are misdemeanors and 
enjoinable under it, monopolies of part of interstate and international 
commerce by legitirnate compétition, however successful, are not de- 
nounced by the law, and may not be forbidden by the courts. Whit- 
well v. Continental Tobacco Co., 60 C. C. A. S90, 298, 125 Fed. 454, 
462, 64 L. R. A. 689 ; Phillips v. lola Portland Cernent Company, 61 
C. C. A. 19, 20, 125 Fed. 593, 594. 

But in the case under considération the combination and conspiracy 
in restraint of trade and its continued exécution, which hâve been 
found to exist, constitute illégal means by which the conspiring de- 
fendants combined, and still combine and conspire, to monopolize a 
part of interstate and international commerce, and by which they hâve 
secured an unlawful monopoly of a substantial part of it, and this con- 
spiracy constitutes as clear and complète a violation of the second as 
of the first section of the act. Upon the ground that the défendants 
hâve thus violated, and are violating, the second section of the act, as 
fully as upon the ground that they hâve violated its first section, the 
decree in favor of the government must be, and is, based. 

The combination and conspiracy, including in those terms the illégal 
devices by which they were created and are continued, were the source, 
and they are the support, of the unlawful monopoly. Without them it 
would not hâve existed and cannot continue, and the continued use 
of thèse and like means, including the distribution of the stock of the 
varions défendants ratably among the shareholders of the Standard 
Oil Company, and the conveyance of the physical property and business 
of the défendants to one of their number to perpetuate the unlawful 
monopoly, must be, and it is, prohibited by the decree herein. 

As illégal means whereby the unlawful monopoly was created and is 
maintained hâve been proved and found in the combination and con- 
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spiracy, and as their use to prolong the unlawful inonopoly must be en- 
joined, the questions whether or not the charges in the bill that other 
unlawful means were or are employed are true, and whether or not the 
power of the court to prevent the existence or continuance of a monop- 
oly is limited to the prohibition of the use of illégal means and their 
like bave become moot, and it is unnecessary to express any opinion 
upon them. 

It is a grave and délicate task to détermine the exact limits of the 
relief to which the government is entitled. The prohibition of the 
court must forbid the performance of the continuing and threatened 
illégal acts which hâve had, and are having, a direct and substantial 
effect to restrain commerce among the states and with foreign nations, 
and to continue the unlawful monopoly and ail like acts which bave 
the same effect. But it may not prohibit ail possible violations of the 
law, and thus put the whole conduct of the defendant's business at the 
péril of a summons for contempt. Past unlawful compétition does not 
deprive parties of their right to conduct lawful compétition. New 
York, N. H. & H. R. R. v. Interstate Commerce Commission, 200 U. S. 
361, 404, 26 Sup. Ct. 273, 282, 50 L. Ed. 515. The court must steer as 
best it may (Swift & Company v. United States, 196 U. S. 375, 396, 25 
Sup. Ct. 276, 279, 49 L. Ed. 518) between its duty "to prevent and re- 
strain violations of" this act of Congress and its duty not to deprive 
the défendants of their right to engage in lawful compétition for in- 
terstate and international commerce. In our opinion this duty will be 
discharged, the rights of the défendants to engage in lawful compé- 
tition for interstate and international commerce will not be infringed, 
and the full relief to which the United States is entitled under the law 
and the évidence will be granted by a decree in its favor to the fol- 
lowing effect: 

That the Standard Oil Company of New Jersey, the seven individual 
défendants, and ail of the subsidiary défendant companies engaged in 
commerce in petroleum or its products among the states or with for- 
eign nations controlled by the principal company, bave entered into 
and are operating a combination or conspiracy in restraint of trade and 
commerce among the several states, such as is denounced as illégal by 
section 1 of the anti-trust act of July 2, 1890, and bave combined and 
conspired to monopolize, hâve secured thereby an unlawful monopoly 
of, and are combining and conspiring to continue to monopolize, a 
substantial part of interstate and international commerce in violation 
of section 2 of that act ; that the Standard Oil Company of New Jer- 
sey be enjoined from voting the stock in any of thèse défendant com- 
panies which it acquired by virtue of that combination, and from ex- 
ercising or attempting to exercise any control, direction, supervision, 
or influence over the acts of any of thèse companies by virtue of its 
holding of the stock and power secured through that combination; 
that the other défendant companies which are parties to the combina- 
tion be enjoined from declaring or paying any dividends to the Stan- 
dard Oil Company on account of any stock acquired by it through that 
combination, from permitting that company to vote such stock or to 
direct the policy of any of said companies, or to exercise any control 
whatsoever over their corporate acts by virtue of the stock or power 
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which it secured by means of that combination ; that the seven individ- 
ual défendants and the corporations and partnerships that became par- 
ties to this combination be enjoined from continuing it or carrying it 
ont, and from entering into or performing any like combination the 
effect of which is, or will be, to restrain or monopolize, or to continue 
their unlawful monopoly of interstate commerce in petroleum and its 
products, in violation of the anti-trust act, either (1) by placing the 
control of any of said corporations in a trustée, or in a group of trus- 
tées, by means of the holding of its stock or property by others than its 
équitable owners, by causing the conveyance of the physical property 
and business of two or more potentially compétitive parties to the com- 
bination to any party thereto, or by any other such act, or (3) by mak- 
ing any express or implied agreement or arrangement together, or 
one with another, like that adjudged illégal hereby, relative to the con- 
trol or management of any of said corporations, or the price or terms 
of purchase or of sale, or the rates of transportation of petroleum or 
its products in interstate or international commerce, or relative to the 
quantities thereof purchased, sold, transported, or manufactured by 
any of said corporations, which will hâve a like efifect in restraint of 
commerce among the states, in the territories, and with foreign nations 
to that of the combination the opération of which is hereby enjoined; 
that the défendants who are parties to the combination be enjoined 
from engaging or continuing in interstate commerce in petroleum and 
its products during the continuance of the illégal combination; that 
the United States recover its costs of the défendants who are parties 
to the combination, and that the other défendants be dismissed. 

VAN DEVANTER, HOOK, and ADAMS, Circuit Judges, concur. 

HOOK, Circuit Judge (concurring). The principal conclusions, up- 
on which we are ail agreed, may be briefly stated as follows: A hold- 
ing Company, owning the stocks of other concerns whose commer- 
cial activities, if free and independent of a common control, would 
naturally bring them into compétition with each other, is a form of 
trust or combination prohibited by section 1 of the Sherman anti- 
trust act. The Standard Oil Company of New Jersey is such a hold- 
ing Company. The défendants, who are in the combination, are en- 
joined from continuing it, and from forming another like it. The hold- 
ing company is enjoined from exercising the rights of a stockholder in 
the subordinate companies, and they are enjoined from allowing it to do 
so or to feenefît therefrom in the way of dividends. A means of dis- 
solving the présent form of combination is left open, to wit : The dis- 
tribution among the stockholders of the holding company of the stocks 
it owns in the subordinate companies, to the end that each corporate 
member of the combination engaging in interstate or foreign commerce 
shall in the future hâve and exercise corporate independence, with its 
own particular set of stockholders not united with or tied to those of 
its competitors, actual or potential, under a single or common control. 
Until the défendants discontinue the opération of the combination, they 
are denied the right to engage in commerce among the states or in 
173 F.— 13 
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the territories. The défendants in the combination are also monopoliz- 
ing interstate and foreign commerce in petroleum and its prodiicts, 
contrary to section 2 of the act. A wrongful method employed to gain 
the monopoly is found to exist in the unlawf ul combination above men- 
tioned, and it therefore becomes unnecessary to détermine the other 
charges upon that subject in the pétition of tlie government. It is 
thought that with the end of the combination the monopoly will natu- 
rally disappear; but lest, instead of resulting that way, the monopoly 
so wrongfully gained be perpetuated by the aggregation of the phys- 
ical properties and instrumentalities by which it is maintained in the 
hands of a member of the combination and the liquidation and retire- 
ment from business of the other members, it is held that such a course 
would violate the decree. 

The issues in the case before us and the scope of the arguments of 
counsel make it not inappropriate that I express more fully, but in a 
gênerai way, my views of the proper construction of the anti-trust act, 
particularly of the second section, directed against the monopolizing of 
interstate and foreign commerce. The extent and limitations of the 
first section hâve been pretty well defined in the many adjudged cases. 
The construction of the act should not be so narrow or technical as to 
belittle the work of Congress; but, on the contrary, it should accord 
with the great importance of the subject of the législation and the 
broad hnes upon which the act was framed. The language employed 
in the act is as comprehensive as the power of Congress in the premi- 
ses, and the purpose was not to hamper business fairly conducted, but 
adec^uately to promote the common interest in freedom of compétition 
and to remove improper obstacles from the channels of commerce 
that ail may enter and enjoy them. The wisdom of a law lies in its 
spirit as well as in its letter, and unless they go together in its con- 
struction and application justice goes astray. 

The true test to apply to a case under the first section is not whether 
the restraint upon compétition imposed by the contract or combination 
in question should be regarded as reasonable or as unreasonable, but 
whether it is direct and appréciable. Conceptions of the reasonable and 
unreasonable are much too diverse to afford a stable, uniform rule for 
construing a law which contains no mention of those terms. So much 
dépends upon the point of view, that it frequently happens that what 
appears to one to be wholly unreasonable is thought entirely reasonable 
by another. But if the restraint is direct and appréciable, and not 
merely incidental to some contract having a law fui purpose, it falls 
clearly within the prohibition of the statute, and there is no'room for 
further construction. There are many contracts which, in the days 
when the common law was forming, would hâve been adjudged con- 
trary to public welfare, as being in restraint of the narrow trade of 
those times, but which in a commercial âge like the présent bave such 
a negligible effect in that direction as to be no longer evil within the 
meaning of the law. Their effect is so indirect and inappréciable that 
it is properly ref érable to the class de minimis, and it is not to be 
supposed Congress had them in view when it legislated to préserve 
freedom of compétition in the broad field of interstate and foreign 
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commerce. Vital principles, however, hâve not changed; the change 
is merely in the conditions upon which they operate. 
The second section of the act provides : 

"Every person who sliall niouopolize or attempt to monopolize, or combine 
or conspire with any otlier person or persous, to monopolize any part of tlie 
trade or commerce amoug the several states or witli foreign nations, sball be 
deenied gnllty of a misdemeanor," etc. 

Manifestly this section is quite distinct from the first, and was not 
intended to cover precisely the same ground. To say otherwise would 
be to impute to Congress the doing of the unnecessary and useless. 
Though the natural tendency of a combination in restraint of trade 
declared illégal by section 1 may be and generally is towards monopo- 
ly denounced by section 2, and may even accomplish it, yet the scope 
of the latter section is far broader and was designed to extend also 
to monopolies secured by other means than by contracts, combinations, 
and conspiracies in restraint of trade, which, as those terms necessari- 
ly imply, require concert between two or more persons or corporations. 
One person or corporation may offend against the second section by 
monopolizing, but the first section contemplâtes conduct of two or more. 
A cursory reading of the act shows this. That it was the intention of 
Congress to condemn monopolies, not based on illégal combinations 
among several, but secured by single persons, natural or artificial, by 
other means, also appears from the history of the législation. The 
bill originally introduced in the Senate bore slight resemblance to the 
law finally enacted, and there was uncertainty as to the particular 
constitutional authority for the législation. At one time it was thought 
by some to rest upon the jurisdiction of the courts of the United States 
of controversies between citizens of différent states, and at another 
there were provisions regarding compétition between the products and 
manufactures of one state with those of another. Finally, after much 
différence of view, the bill, with many amendments, was referred to 
the judiciary committee of which Senator Edmunds was chairman, 
and reframed by it under the commerce clause of the Constitution. 
It was then reported in the simple, comprehensive form in which it 
finally became a law. A motion was made to amend the second sec- 
tion by striking out the words "monopolize or attempt to monopolize" 
so it would read : 

"Every person who shall combine or consjjlre with any other person or per- 
sons to monoiJolize," etc. 

But it was rejected. 

What is a monopoly in contravention of the statute? I would not 
say that every person who strives to gain as much as he can of the 
commerce in a commodity is thereby attempting to monopolize that 
commerce, within the meaning of the term as it is employed in légis- 
lative acts and understood in the courts. Magnitude of business does 
not, alone, constitute a monopoly, nor effort at magnitude an attempt 
to monopolize. To offend the act the monopoly must hâve been se- 
cured by methods contrary to the public policy as expressed in the stat- 
utes or in the common law. The wrongful élément in a monopoly un- 
der the act is not necessarily the violation of some pénal statute, but 
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may consist of other acts or conduct which the lavv condemns and the 
benefit of which, if sought in a civil court of justice, coukl not be ob- 
tained. And it may be observed in this connection that there is more 
of the Decalogue in the common law respecting- the trading of mer- 
chants than is sometimes supposed. On the other hand, Congress did 
not intend to impede legitimate commercial activity, nor put a limit 
to its fruits. The genius and industry of man, when kept to ethical 
standards, still hâve full play, and what he achieves is his ; and this 
applies as well to a corporation, in which the énergies of many are con- 
centrated under the authority of law in a single organization. A rail- 
road Company, for instance, which has extended its lines across the 
continent and conquered the waste or wilderness, is not a monopoly 
within the statute merely because its capital is great and it alone serves 
the tributary country ; and so of an industrial corporation, the wisdom 
and business sagacity of whose managers hâve foreseen and taken ad- 
vantage of the natural tendencies of trade and caused it to outstrip ail 
compétition. Success and magnitude of business, the rewards of fair 
and honorable endeavor, were not among the evils which threatened 
the public welfare and attracted the attention of Congress. But when 
they hâve been attained by wrongful or unlawful methods, and com- 
pétition has been crippled or destroyed, the éléments of monopoly are 
présent. A governmental grant of spécial privilèges is no longer es- 
sential, though in England the Crown was for a period the fréquent 
source of monopolies, which were condemned by the courts and final- 
ly by Parliament as contrary to public welfare. It was thèse Bacon 
had in mind in his advice to Villiers: 

"But especially care must he taken that monopolies, which are the cankers 
of ail trading, be not admitted under specious colors of public good." 

The modem doctrine is but a récognition of the obvions truth that 
what a government should not grant, because injurions to public wel- 
fare, the individual should not be allowed to secure and hold by wrong- 
ful means. The baneful efïect is the same, whether the monopoly 
comes as a gift from a government or is the resuit of individual wrong- 
doing. Nor can arguments of reduced priées of product, economy in 
opération, and the like, hâve weight. One English sovereign was ac- 
customed to recite in the preambles of royal grants of monopolies the 
spécial benefits to be derived ; but it was then, and is now, almost uni- 
versally believed that the ultimate, if not the immédiate, effect upon 
the development of trade and commerce is detrimental, and that belief, 
so generally prévalent and enduring, has been embodied in législation, 
the policy of which is not open to question in the courts. 

During the discussion of the amendment above referred to, appré- 
hension was expressed over the broad language of the second section 
of the proposed act, and inquiry was made whether the committee hav- 
ing the bill in charge intended it should make it an offense if an in- 
dividual engaged in interstate and foreign commerce, "by his qwn skill 
and energy, by the propriety of his conduct generally, shall pursue his 
calling in such a way as to monopolize a trade." Assurances were 
given that the term "monopolize" had no such signification, but that 
it contemplated the employment of means which prevented others 
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from engaging in fair compétition, the engrossing of the trade, and 
the like. Undoubtedly this view prevailed at the passage of the law. 

DECREE. 

After délibération, It is ordered, adjudged, and decreed: 

Section 1. Tliat in and prior to tlie year 1899 there were 20 corporations, 
organized, respectively, under tiie laws of varions states, engaged in commerce 
in petroleum and Its products, eitlier among tlie states, or in ttie terrltories, 
or witli foreifrn nations, and thèse corporations held a majority of the stock 
and controUed the business and opérations ol: many other corporations en- 
gaged in that commerce; that one of thèse corporations was the Standard 
Oil Company of New Jersey, hereafter called the Standard Company, which had 
a capital stock of $10,000,000; that since the year 1890 the défendants named 
in section 2 of this decree hâve entered into and are carrying ont a combina- 
tion or conspiracy in pursuance whereof about the year 1899 they caused the 
capital stock of the Standard Company to be increased to $100,000,000, caused 
a majority of the stock of the 19 companies, and the power to control them. 
and to manage their trade, and the power to control the corporations which 
they controlled and to manage their trade, to be vested In and held by the 
Standard Company in exchange for its stock, which was issued to the former 
holders of the stock of the 19 companies, and caused the Standard Company 
ever since to control ail thèse corporations, hereafter called the subsidiary cor- 
porations, and to manage their trade without compétition among themselves as 
the trade and business of a single person ; that this eombination or con- 
spiracy is a eombination or conspiracy in restraint of trade and commerce in 
petroleum and its products among the several states, in the territories, and 
with foreign nations, such as an act of Congress approved July 2, 1890 (20 
Stat. 209, c. 647 [U. S. Comp. St. 1901, p. 3200]), entitled "An act to protect 
trade and commerce against unlawful restralnts and monopolies," déclares to 
be illégal. 

Section 2. That the défendants John D. Roekefeller, William Rockefeller, 
Henry H. Rogers, Henry M. Flagler, John D. Archbold, Oliver H. Payne, and 
Charles M. Pratt, hereafter called the seven individual défendants, united with 
the Standard Company and other défendants to form and effectuate this eom- 
bination, and since its formation bave been and still are engaged in carrying 
It into effect and continuing it ; that the défendants Anglo-American Oil Com- 
pany (Limited), Atlantic Refining Company, Buckeye Pipe Line Company, 
Borne-^crymser Company, Chesebrough Manufacturing Company, Consolidated, 
Cumberland Pipe Line Company, Colonial Oil Company, Continental Oil Com- 
pany, Crescent Pipe Line Company, Henry C. Folger, Jr., and Calvin N. Payne. 
a copartnership doing business under the firm name and style of COrsicana 
Refining Company, EÎureka Pipe Line Company, Galena Signal Oil Company. 
Indiana Pipe Line Company, Manhattan Oil Company, National Transit Com- 
pany, New York Transit Company, Northern Pipe Line Company, Ohio Oil 
Company, Prairie Oil & Gas Company, Security Oil Company, Solar Refining 
Company, Southern Pipe Line Company, South Penn Oil Company, Southwest 
Penusylvania Pipe Lines Company, Standard OU Company of California, Stand- 
ard Oil Company of Indiana, Standard Oil Company of lowa. Standard Oil 
Company of Kansas, Standard Oil Company of Kentucky, Standard Oil Com- 
pany of Nebraska, Standard Oil Company of New York, Standard Oil Com- 
j)any of Ohio, Swau & Finch Company, Union Tank Line ComiJany, Vacuum 
Oil Company, Washington 011 Company, and Waters-Pierce Oil Company, hâve 
entered into and beeame parties to tliis eombination and are either aetively 
operating or aiding in the opération of it ; that by means of this eombination 
the défendants named in this section hâve combined and conspired to monop- 
olize, hâve monopolized, and are continuing to monopolize a substantial part 
of the commerce among the states, in the territories, and with foreign nations, 
in violation of section 2 of the anti-trust act. 

Section 3. That the défendants Argand Refining Company, American Lubri- 
cating Oil Company, Acme OU Company, Baltimore United Oil Company, Buf- 
falo Natural Gas Fuel Company, Bush & Denslow Manufacturing Company, 
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Camdeu Consolidated Oil Company, Commercial Natnral Gas Company, Con- 
necting Gas Company, Eastern Ohio OH & Gas Company, Eclipse Liibricating 
Oil Company, Florence Oil & Reflning Company, Franklin Pipe Comi)any (Lim- 
ited), Lawrence Natural Gas Company, Mahoniug Gas Fuel Company, Moun- 
tain State Gas Company, National Fuel Gas Company, Northwestern Ohio Nat- 
ural Gas Company, Oil City Fuel Supply Company, Oswego Manufactnring 
Company, Pennsylyania Gas Company, Pennsylvania Oil Company, People's 
Natural Gas Company, Pittsburg Natural Gas Company, Platt and Washburu 
Refluing Company, Eepublic Oil Company, Salanmnca Gas Company, Stand- 
ard Oil Company of iliunesota, Taylorstown Natural Gas Company, Tide Wa- 
ter Oil Company, Tide Water Pipe Company (Limited), United Natural Gas 
Company, and United Oil Company, hâve not been proved to be engnged in 
the opération or carrying out of the combination, and the bill is disniissed as 
against each of them. 

Section 4. That in the formation and exécution of the combination or con- 
spiracy the Standard Company bas issued Its stock to the amount of more 
than $90,000,000 in exchauge for the stocks of other corporations which it 
holds, and it now o^vns and eontrols ail of the capital stock of many cor- 
porations, a majority of the stock or controlling interests in some corpora- 
tions, and stock in other corporations as follows: 

Total Ow-ned by 
Name of Company. Capital Standard Oil 

Stock. Company. 

Anglo-American Oil Company (Limited) £ 1,000,000 £ 999,740 

Atlantic Kefiuing Company $ 5,000,000 $5,000.000 

Borne-Scrvmser Company 200,000 199,700 ~ 

Buckeye Pipe Line Cojupany 10,000,000 9,999,700 

Chesebrough Manufacturing Company, Consoli- 
dated 500,000 277,700 

Colonial Oil Company 250,000 249,300 

Continental 011 Company 300,000 300,000 

Crescent Pipe Line Company 3,000,000 3,000,000 

Eurêka Pipe Line Companv . ". 5.000,000 4,999,400 

Galena Signal 011 Company 10,0(X),000 7,079,500 

Indiana Pipe Line Company 1,0(K),000 999,700 

Lawrence Natural Gas Company 450,000 450,000 

Mahoning Gas Fuel Company 150, (X)0 149,900 

Mountain State Gas Company 500,000 500,000 

National Transit Company 25,455,200 25,451,050 

New York Transit Company 5,000,000 5,000,000 

Northern l'iiie Line Comjjany 4,000,000 4,000,000 

Northwestern Ohio Natural Gas Company 2,775,250 1,049,450 

Ohio OU Companv 10,000.000 9,999,850 

Peoiile's Natural Gas Company 1,0()0,(K)0 1,000,000 

Pittsburg Natural Gas Company 310.000 310,000 

Solar Rertning Company 500,000 499,400 

Southern Pipe Line Company 10,000,000 10,000,000 

South l'enn Oil Companv 2,500,000 2,500,000 

Southwest l'ennsylvauiii ri])e Lines 3.500,000 3,500,000 

Standard Oil Cojiipauy of California 17,01)0,000 10,009,500 

Standard Oil Company of Indiana 1,000,000 999,000 

Standard OU Comiiany ot lowa 1,000,0(K) 1,000.000 

Standard Oil Company of Kausas 1,000,000 999,300 

Standard Oil Company of Keiitueky 1,000.000 997.200 

Standard Oil Compiiny of N;>braaka , (lOO.OOO 599,500 

Standard Oil Coni)iany of Ne\ï- York.... 1,5.000,000 15.000,000 

Standard Oil Company of Ohio 3,500,000 3,499,400 

Swan & Finch Company 300,000 100,000 

Union Tank Une Comiiany 3,500,000 3.499,400 

Vacnum Oil Company 2,500,(X)0 2,500,000 

Washington Oil Compnnv 100,000 71,480 

Waters Pierce Oil Company 400,000 274,700 
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That the défendant National Transit Company, which is o\Yued and eon- 
trolled by tlie Standard Oil Company as aforesaid, owns and controls the 
amounts of tlie capital stocks of the following named corporations and iini- 
ited partnerships stated opposite each, respectively, as follows: 

Total Owned by 

Name of Company. Capital National Trans- 

Stock. it Company. 

Connecting Cas Company $ 825.000 $ 412.000 

Cumberland Pipe Line Company 1,000,000 998,300 

East Ohio Gas Company 6,000,000 5,999,500 

Franklin f Ipe Company (Limited) 50.000 19,500 

Prairie Oil & Gas Company 10,000,000 9,999,500 

That the Standard Company has also acqnired the control, by the owner- 
ship of its stock or otherwise, of the Security 011 Company, a corporation 
created under the laws of Texas, which owns a reflnery at Beaumont, in that 
State, and the Manhattan Oil Company, a cor])oration which owns a pipe Une 
situated in the states of Indiana and Oliio ; that the Standard Company, and 
the corporations and partnerships named in section 2, are engaged in the vari- 
ons branches of the business of produeing, purchasing, and transporting pe- 
troleum in the principal oil-producing districts of the United States, in New 
York, Pennsylvania, West Virginia, Tennessee, Kentucky, Ohio, Indiana, Illi- 
nois, Kansas, Oklahoma, Louisiana, Texas, Colorado, and Califomia, in ship- 
ping and transporting the oil through pipe Unes owned or controlled by* thèse 
companies from the various oil-producing districts iuto and through other 
states, in reflning the petroleum and manufacturlng it into various products, 
in shipping the petroleum and the products thereof Into the states and terri- 
tories of the United States, the District of Columbia, and to foreign nations, 
In shipping the petroleum and its products in tank cars owned or controlled 
by the subsidiary companies into various states and territories of the United 
States and into the District of Columbia, and in selling the petroleum and 
its products in various places in the states and territories of the United States, 
in the District of Columbia, and in foreign countries ; that the Standard 
Company controls the subsidiary companies and directs the management there- 
of, so that none of the subsidiary companies competes with any other of those 
companies or with the Standard Company, but their trade is ail managed as 
that of a single person. 

Section 5. That the stocks of the various corporations which are named in 
section 2 and described in section 4 of this decree, held by the Standard 
Company, were acquired and are held by it by virtue of the illégal combina- 
tion ; that the Standard Company, its direetors, ofiicers, agents, servants, and 
employés, are enjoined and prohibited from voting any of the stock in any 
of the subsidiary companies named in section 2 of this decree and from ex- 
ercising or attempting to exercise any control, direction, supervision, or in- 
fluence over the acts of thèse subsidiary companies by virtue of its holding 
of their stock. And thèse subsidiary companies, their oftlcers, direetors, agents, 
servants, and employés are, and each of them is, enjoined and prohibited 
from declaring or paying any dlvidends to the Standard Company on account 
of any of the stock of thèse subsidiary companies^ held by the Standard Com- 
pany, and from permitting the latter company to vote any stock in, or to direct 
the policy of, any of said companies, or to exercise any control whatsoever 
over the corporate acts of any of said comi>anies by virtue of such stock, or 
by virtue of the power over such subsidiary corporation acquired by means 
of the illégal combination. But the défendants are not prohibited by this de- 
cree from distributing ratably to the shareholders of the principal company 
the shares to which they are equitably entitled in the stocks of the défendant 
corporations that are parties to the combination. 

Section 6. That the défendants named in section 2 of this decree, their of- 
iicers, direetors, agents, servants, and employés, are enjoined and prohibited 
from continuing or earrying into further effeet the combination adjudged il- 
légal hereby, and from entering into or performing any like combination or 
conspiraey, the effeet of which is, or will be, to restrain commerce In petro- 
leum or its products among the states, or in the territories, or with foreign 
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nations, or to prolong the unlawful monopoly of siich commerce obtainerl and 
po.ssessed by défendants as bel'ore stated, in violation of the act of Jnly 2, 
1890, either (]) by the use of liquidatiiis eertiflcates, or other written évi- 
dences, of a stock interest in two or more potentially compétitive parties to 
the illégal combination, by causing the eonveyance of the i)hysical property 
and business of any of said parties to a potentially compétitive party to this 
combination, by cansing the eonveyance of the property and business of two 
or more of the potentially compétitive parties to this combination to any party 
thereto, by iplaeing the control of any of said corporations in a trustée, or 
group of trustées, by causing its stock or property to be held by others than 
its équitable owners, or by any siniila'r device, or (2) by making any express 
or implied agreement or arrangement together, or one v^'ith another, like that 
adjudged illégal hereby relative to tlie control or management of any of said 
corporations, or the price or terms of purchase, or of sale, or the rates of 
transportation, of petroleum or its produots in Interstate or international 
commerce, or relative to the quantifies thereof purchased, sold, transported, 
or manufactured by any of said coi"porations, which will hâve a like effect in 
restraint of commerce among the States, in the territories, and with foreign 
nations to that of the combination the opération of which is hereby enjoined. 

Section 7. The défendants named in section 2 of this decree are enjoined 
and prohibited, uutil the discontinuance of the opération of the illégal com- 
bination, from engaging or continuing in commerce among the states, or in 
the territories of the United States. 

Section 8. The United States shall recover its costs herein, to be taxed by 
the clerk of the court, and shall hâve exécution therefor. 

Section 9. This decree shall take effect thirty (HO) days after its entry in 
case no appeal Is taken from it. If an appeal is taken from this decree by the 
défendants, or by any of them, and a bond in the amount of fifty thousand dol- 
lars ($50,000) contlitioned to operate as a supersedeas approved by one of the 
circuit judges is given within thirty (30) days after the entry of this decree, 
then this decree, unless reversed or modifled, shall t.ake effect thirty (30) days 
after the final décision of this case by the Suprême Court upon the appeal. 



PUUUJrAN CO. T. TAMBLE, County Trustée. 

(Circuit Court, M. D. Tennessee. August 7, 1909.) 

No. 3,581. 

1. Taxation (§ 008*) — In.tunction to Eestbain Collection of Tax— Gkounds 

OF EQDITY .JUKlSnlCTION. 

The illegality or unconstitutionality of a tax imposed by state authority 
is not of itself a ground for équitable relief in a fédéral court; but to 
give eqnity jurisdiction, and authorize the granting of relief by injnnction 
in sucli courts, other circumstanc-es must lie shown, whicli bring the case 
under some recoguized head of eqnity jurisdiction and show inadequacy 
of remedy at law. 

I Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1230-1241 ; Dec. 
Dig. § GOS.*] 

2. Taxation (§ 608*) — Slmt to Restrain Collection of Tax— Equity Juris- 

diction. 

That the validity of a tax may be more conveniently tested by a suit 
In cquily than in an action at law does not justify a resort to equity. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1230-1241 ; Dec. 
Dig. § nos.*] 

3. Taxation (S G08*) — Suit to Restrain Collection of Tax— Equixt Juris- 

diction — Adéquate Remedy at Law. 

Acts Tenn. 1873, p. 71, c. 44, whlcli authorizes the payment of taxes 
under protest and tlielr recovery by an action at law, if it shall be deter- 

♦For other cases see same toplc & § numbee in Dec. cSc Am. Digs. 1907 to date, & Rep'r Indexes 
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miiied that they were vvrongfully collected, affords an adéquate remedy; 
and a fédéral court of equlty is wltUout jurisdletion to enjoin the collec- 
tion of a tax in that state, unless spécial facts givlng such jurisdletion 
are shown. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1230-1241 ; Dec 
Dig. § G08.*] 

4. IjvJUSCTIOIÎ (§ 118*)— PLEADING— JURISDICTIONAL ALLEGATIONS. 

A gênerai allégation of irréparable injury is insufflcient to sliow a case 
of équitable cognizance, without tlie further allégation of facts to sup- 
port it. 

[Ed. Note.— B^or other cases, see Injunction, Cent. Dig. § 232 ; Dec. Dig. 
§ 118.*] 

5. Taxation (§ 008*)- Suit to Restrain Collection op Tax— Equity Jubis- 

DICTION. 

An allégation, in a bill to enjoin the collection of a tax, of a threat to 
levy on and sell cars owned by défendant and used in Interstate com- 
merce, is not suttieient to confer jurisdletion on a fédéral court of equlty, 
In the absence of any averment of complalnant's Inability to pay the tax. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1230-1241 ; Dec. 
Dig. § 608.*] 

6. Taxation (§ 608*) — Suit to Kestrain Collection op Tax— Equity Juris- 

diction. 

A bill against an officer of one coiinty to enjoin the collection of a tax 
by him does not state a case of etjuitable cognizance, on the ground of 
preventing a niultiplicity of suits, by alleging that siniilar conditions ex- 
ist in other counties, the officers of which are not parties to the suit and 
would not be bound by the decree. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 1240 ; Dec. Dig. 
§ 608.*] 

7. Taxation (§ 608*) — Suit to Eestbain Collection of Tax— Equity Juris- 

diotion. 

That an offlcer is proceeding to coUect a tax by an unconstitutlonal 
method or without législative authority Is not sufflcient to give a court of 
equity jurisdletion to grant an injunction, where eomplalnant has an adé- 
quate remedy at law. 

[lîd. Note. — For other cases, see Taxation, Cent. Dig. § 1236; Dec. Dig. 
§ 608.*] 

In Equity. Bill by the Pullman Company against Peter M. Tamble, 
Trustée of Davidson County, Tenn., to enjoin collection of taxes. On 
motion for preliminary injunction. ilotion denied. 

This bill was flled by the Pullman Company, an Illinois corporation, against 
Peter M. ïamble, trustée of Davidson county, Tenn., to enjoin the collection 
of certain ad valorem taxes on the sleeping cars, dining cars, and parlor cars 
of the coinplainant. The bill, which was sworn to, alleged, in substance: 

That, on motions made by the revenue agent for Middle Tennessee, the pred- 
ecessor of the défendant had assessed for taxation certain cars of tiie coni- 
plainant, for state and county purposes, for the years 1904 to 1908, as prop- 
erty omltted from tlie prevlous assessmeut of taxes, and had rendered judg- 
inents against the eomplalnant for such taxes in favor of the state and of 
Davidson county, with interest and penalties. That the eomplalnant had 
appealed from the trustée to the State Board of Equalizatlon, composed of the 
Comptroller, Secretary of State, and Treasurer of the State, which board had 
revlewed said assessment, and had rendered judgment in favor of the state 
of Tennessee and of Davidson county, and against the coraplainant, for the 
amount of said taxes for said years, aggregating, with Interest and penalties, 
.^30,743.30, together with the costs of the proceeding. That this assessment 
had been certified by the Board of Equalization to the défendant Tamble, triis- 

*For ottier cases see same topic & § numbeb iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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tee of Davidson county, and he would, unless restrained, proceed to collect the 
taxes set out In said judgment, which would cause complalnant Irréparable 
Injury and loss. 

That the général offices of the complalnant were located in, and its gênerai 
officers resided in, C00I5: county, 111., and that it had no office or place of busi- 
ness In Davidson county, Tenu., other than an agent in said county during 
said years, whose duty It was to care for its cars coming into and passing 
through said county. 

ïhat the property thus assessed for taxes consisted of ail the cars of the 
complalnant which had been in Davidson county, Tenn., on the lOth day of 
January of each of the years for which the taxes had been so assessed, but 
that none of said cars had been located in said county on any of said days for 
any otlier reason than that tliey liad finishcd oue journey and had been dis- 
connected from the rallroad trains to which they had been attached for the 
purpose of being used on another journey, except a few eniergency or protec- 
tion cars, which had been sent into said county for the purpose of being sent 
from there to other points on sleeping car Unes running into said county, as 
emergeney or necessity might i-equire. ïhat some of the cars so assessed had 
been in said county on a portion of said day, and in otlier counties of Tennes- 
see on the same day, in malâng their respective journeys. 

Tliat similar motions for the assessment of coniplainant's cars were pending, 
for tlie years 1904 to 1907, in Shelby county, Ilamilton county, and Knox 
C'ounty. Tenu., for the inirpose of assessing, for state and county purposes, ail 
cars of complalnant wliicli liappened to be in said counties on the lOth of 
January of such years, including many of the cars which had been so assessed 
for taxes in Davidson county, as aforesaid. 

That neither tlie défendant, Tamble, trustée of Davidson county, nor the 
State Board of Equalization, had or was given any jurisdiction by the Lég- 
islature of Tennessee to assess any of said cars for taxation, and that it was 
the intention of the Législature tliat the privilège tax imposed upon complain- 
iint, and which it had paid for ench of said years, sliould be the only tax wliicli 
it should pay. ïhat noue of said cars were subject to assessment in Davidson 
county or in the state of Tennessee, or had ever had a domicile or a situs for 
taxation, or for any otlier purpose, in said county or state, and the situs of 
ail of said cars on the lOth of January of each of said years was outside of 
the state of Tennessee, and not in said state. That said assessment was ab- 
solutely void and of no effect. 

That the State Board of Equalization had furtlierniore overvalued said cars, 
and had intentionally valued the same at an amouut in excess of their actual 
cash value, and had refused to equalize the assessed value thereof with other 
property assessed for valuation for said years in said county, which had gen- 
erally iieen assessed, through the intentional action of the taxing authorities, 
at from one-fourth to one-third less than its actual cash value, and the as- 
sessment on coniplainant's property would resnlt in complainant's being com- 
I)elled to pay taxes on a higher valuation than other property was generally 
assessed for taxation in said county, and would deprive it of its property with- 
out due process, and deny it tlio equal protection of the laws, in violation of 
the fourteeuth amendment of the Constitution of the United States. 

That, furthermore, under the taxing System of the state for said years, 
freight and passeuger cars owned by railroad companies operating in Tennes- 
see were assessed upon the basis of the number of miles operated in Tennes- 
see, and only that jiart of the value of such cars proportiouate to the miieage 
in Tennessee was, assessed for taxation. That, if the taxing system of Tennes- 
see authorized the assessment of com])lainant's cars upon the l>asis attempted 
by tlie State Board of Equalization, it was an unjust and unlawful discrim- 
ination, and denied the coniplainant the equiil protection of the laws, in vio- 
lation of the fourteeuth amendment of the Constitution of the United States. 

Tliat the State Board of Equalization hnd, furthçrmore. intentionally de- 
clined to assess encli particular car separately, and it was impossible from the 
assessment to ascertain the value of any of the cars included in the assess- 
ment, and for this reason the assessment was void and of no effect. 

Tliat tlie only property comiilainant had in Tennessee was its cars coming 
into the state and passing through the state, and operated betweeu points in 
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the State, on the various railroada entering said county. Tli^at sald cars were 
necessary for the accommodation of the traveling public, and any Interférence 
therewlth would be a serlous Inconvenience and irréparable loss to such rail- 
roads, the complainant, and the traveling public. That the défendant would, 
unless restralned, Issue process and hâve the same levled upon said cars for 
the collection of the taxes clalmed under said assessment, whieh v^ould prevent 
sald cars belng used in complalnant's business in connection wlth the railroads 
operating trains into sald county, and be a serions Interférence with and Ir- 
réparable loss to the traveling public. That the said assessment and tax was 
an unjust burden upon, and an unlawful Interférence with and régulation of In- 
terstate commerce, and the enforcement of the same, and any levy or prpcesa 
upon any of said cars, would be an unlawful interférence with and a burden 
upon Interstate commerce, and would Impede the carrylng on of Interstate 
commerce, contrary to section 8 of article 1 of the Constitution of the United 
States. 

Wherefore, as complainant could hâve no adéquate relief, except In this 
court, It prayed for process, and for a preliminary Injunction restralnlng and 
enjoining the défendant from tal^ing any action looklng to the enforcement or 
collection of said taxes, and from Interfering with complalnant's cars, and 
from issuing any process, or havlng any exécution or other process issued or 
levied upon any of complalnant's property, and in any manner interfering 
with complainant or undertaklng to deprive it of its property without due 
process of law, and that upon final hearing the assessment be declared void 
and set aside, and the preliminary Injunction made perpétuai, and for gênerai 
relief. 

The case was heard on the complalnant's application for preliminary injunc- 
tion, on the bill ; the défendant reslsting this application on the grouud, In 
effect, of want of equity in the bill. 

W. L,. Granbery, for complainant. 
Edw. E. Barthell, for défendant. 

SANFORD, District Judge (after stating the facts as above). With- 
out deciding the important questions involved in determining whether 
or not the assessment of the taxes whose collection is sought to be 
enjoined in this case was illégal and void, I am of opinion that the com- 
plainant's motion for a preliminary injunction should be denied for 
want of equity in the bill. It is a guiding rule of equity, crystallized 
into statute form by the sixteenth section of the judiciary act of 1789 
(Act Sept. 24, 1789, c. 20, 1 Stat. 82 ; Rev. St. § 723 [U. S. Comp. St. 
1901, p. 583]), that it will not assume jurisdiction in cases where a 
plain, adéquate, and complète remedy may be had at law. New York 
Guaranty Co. v. Water Co., 107 U. S. 205, 214, 2 Sup. Ct. 279, 27 L. 
Ed. 484 ; Boise Artesian Water Co. v. Boise City, 213 U. S. 279, 29 
Sup. Ct. 426, 53 L. Ed. 796. 

In applying this rule in the fédéral courts in cases where it has been 
sought to enjoin the collection of taxes or other impositions made by 
State authority, and in the exercise of a proper reluctance to interfère 
with the fiscal opérations of state governments in ail cases where the 
fédéral rights of the person could otherwise be preserved unimpaired, 
it has been uniformly held that the illegality or unconstitutionality of 
the tax or imposition is not of itself a ground for équitable relief in the 
fédéral courts, but that the aggrieved party will be left to his remedy 
at law, where that remedy is as complète, practicable, and efficient as 
the remedy in equity, and that in order to give equity jurisdiction, and 
before the préventive remedy by injunction can be invoked, there must 
be shown, in addition to the illegality or unconstitutionality of the tax 
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or imposition, other circumstances bringing the case under some recog- 
nized head of equity, such as that the enforcement of the tax would 
lead to a multiplicity of suits, or produce irréparable injury, or, where 
the property is real estate, would throw a cloud upon the complainant's 
title. Dows V. Chicago, 11 Wall. 108, 20 L. Ed. 65 ; Hannewinkle v. 
Georgetown, 15 WaU. 547, 21 L,. Ed. 331; State R. R. Tax Cases, 
93 U, S. 575, 23 L,. Ed. 663 ; Tennessee v. Sneed, 96 U. S. 69, 24 L. 
Ed. 610 ; Shelton v. Platt, 139 U. S. 591, 11 Sup. Ct. 646, 35 L. Ed. 
373 ; Allen v. Pullman Co., 139 U. S. 658, 11 Sup. Ct. 683, 35 L. Ed. 
303 ; Pacific Express Co. v. Seibert, 142 U. S. 339, 12 Sup. Ct. 250, 
35 L. Ed. 1035 ; Pittsburg Ry. v. Board of Public Works, 173 U. S. 
39, 19 Sup. Ct. 90, 43 L. Ed. 354 ; Arkansas B. & L. Ass'n v. Mad- 
den, 175 U. S. 269, 30 Sup. Ct. 119, 44 L. Ed. 159 ; Cruickshank v. 
Bidwell, 176 U. S. 73, 30 Sup. Ct. 280, 44 L. Ed. 377; Indiana Mfg. 
Co. V. Koehne, 188 U. S. 681, 23 Sup. Ct. 452, 47 L. Ed. 651 ; Boise 
Artesian Co. v. Boise City, supra; Taylor v. Louisville R. R., 88 Fed. 
350, 31 C. C. A. 537. 

Applying thèse governing principles, I think it clear that the circum- 
stances set forth in complainant's bill do not show inadequacy of rem- 
edy at law or bring the case within any recognized head of equity 
jurisdiction. 

1. The gênerai averment that the complainant "can hâve no adé- 
quate relief, except in this court," is a mère matter of inference, and 
insufficient, without the averment of facts sustaining such conclusion. 
Shelton V. Platt, 139 U. S. 591, 596, 11 Sup. Ct. 646, 35 L. Ed. 373. 
Such facts are not averred in the complainant's bill. 

The mère illegality of the tax, and the threatened levy upon com- 
plainant's property to enforce its collection, is insufficient to give équi- 
table jurisdiction, as the party of whom an illégal tax is collected has 
ordinarily an ample remedy by an action at law, which is presumably 
adéquate, against the officer making the collection, or to whom the tax 
is paid, to recover the money. Dows v. Chicago, 78 U. S. 108, 112, 
20 L. Ed. 65; Shelton v. Platt, 139 U. S. 591, 594, 11 Sup. Ct. 646, 
35 L. Ed. 273 ; Cooley on Taxation, p. 538. And the possibility that 
the validity of the tax may be more conveniently tested by a bill in 
equity than by an action at law does not justify a resort to equity. 
Arkansas B. & L. Ass'n v. Madden, supra; Boise Artesian Co. v. Boise 
City, supra. 

Furthermore, under the express provisions of the Tennessee act of 
1873 (Acts 1873, p. 71, c. 44), where an officer charged by law with 
the collection of revenue due the state takes any steps for the collection 
of such revenue claimed to be due the state, a party conceiving the 
tax to be unjust or illégal may pay it under protest, and sue the officer 
to recover the money, and, if the court détermines that it was wrong- 
fully collected, then, upon its certificate to that effect, the Comptroller 
shall issue his warrant for the same, which shall be paid in préférence 
to other claims on the treasury; the act further providing that there 
shall be no other remedy in any case of the collection of revenue, and 
no writ or other process for the prévention of such collection or to hin- 
der and delay it shall in any wise issue. 
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This act, which has been sanctioned and applied by the Suprême 
Court of Tennessee in Railroad v. State, 8 Heisk. 663, and Nashville 
V. Smith, 86 Tenn. 313, 6 S. W. 273, provides a remedy at law which 
has been twice pronounced by the Suprême Court of the United States 
to be "simple and effective." Tennessee v. Sneed, 96 U. S. 69, 75, 34 
L. Ed. 610; Shelton v. Platt, 139 U. S. 597, 11 Sup. Ct. 646, 35 
L. Ed. 273. And again in Allen v. Pullman Co., 139 U. S. 658, 661, 
11 Sup. Ct. 683, 35 L. Ed. 303, it was held that the jurisdictional 
averments in a bill seeking to restrain the Comptroller of Tennessee 
from coUecting privilège taxes from the complainant on the ground 
of their unconstitutionality did not make out a case for equity inter- 
position, for the reasons given in Shelton v. Platt and in view of the 
act of Tennessee of 1873. And, as has been expressly held, the tax- 
payer, after paying the tax under protest may in the same action recov- 
er the tax paid for county purposes, as well as those paid to the state. 
Railroad v. Williams, 101 Tenn. 147, 46 S. W. 448. 

3. The gênerai allégation in the bill that the collection of thèse taxe» 
"will cause (complainant) irréparable in jury and loss" is insufficient to 
show a case of équitable cognizance. The mère assertion that the ap- 
prehended acts will inflict irréparable injury is not enough, and, with- 
out the allégation of facts from which the court can reasonably infer 
that such would be the resuit, is fatally defective. Cruickshank v. 
Bidwell, 176 U. S. 73, 81, 20 Sup. Ct. 280, 44 L. Ed. 377. 

Nor is irrémédiable injury shown or jurisdiction conferred by the 
fact that the tax has been levied on cars which are instrumentalities of 
interstate commerce, and which would be subject to levy in payment 
of the tax, in the absence of any averment of complainant's inability 
to pay the tax, since, in so far as appears, the complainant could avert 
ail the conséquences, which it deprecates as likely to ensue if the col- 
lection of the tax is not restrained, by paying the tax and suing for 
its recovery. Shelton v. Platt, 139 U. S. 597, 11 Sup. Ct. 646, 35 L. 
Ed. 373 ; Allen v. Pullman Co., 139 U. S. 661, 11 Sup. Ct. 682, 35 
L. Ed. 303. In Shelton v. Platt the court said : 

"The bill showed the company to be doing a vast business, and It was an 
unreasonable inf erence that it must submlt to the sale of its wagons and hors- 
es, or that such a sale would work that kind of mischief which justifies the 
interférence of equity in the application of a préventive remedy. Nor did the 
mère fact that Us property might be used in the conduct of interstate com- 
merce give jurisdiction." 

3. As no question of real estate is involved in this case, the ques- 
tion of a cloud upon complainant's title as a ground of équitable juris- 
diction, does not arise. 

4. The bill does not make out a case of équitable jurisdiction on the 
ground of preventing a multipliçity of suits. While the bill, which is 
brought against the trustée of Davidson county alone, allèges that 
similar motions for the purpose of the back-assessment of complain- 
ant's property are pending in Shelby, Hamilton, and Knox counties, 
yet, so far as appears from the bill, the trustées of thèse counties may 
adopt the view of the law upon which complainant insists, and may dé- 
cline to back-assess its property at ail ; and, even if they do proceed 
with such back-assessment, yet, not being parties to this suit, they 
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would not be bound by an injunction against the trustée ôf Davidson 
county, and further litigation would not, as a matter of law, be pre- 
vented by this suit. 

The case is therefore clearly distinguishable from Taylor v. Louis- 
ville, R. Co., 88 Fed. 350, 357, 31 C- C. A. 537, in which it was held that 
the State Board of Equalization might be enjoined from certifying 
an illégal tax to the varions counties and cities who were to collect it, 
thereby preventing at least 35 suits at law, which would otherwise be 
necessary to vindicate complainant's rights, and giving équitable juris- 
diction in order to prevent multiplicity of suits, as well as upon the 
ground that the illégal tax created a cloud upon the complainant's 
property, and ail similar cases, such as Sanford v. Poe, 69 Fed. 546, 
16 C. C. A. 305, 60 L. R. A. 641, and Fargo v. Hart, 193 U. S- 490, 
24 Sup. Ct. 498, 48 L. Ed. 761, in which a gênerai state board or 
auditor was enjoined from certifying an illégal gênerai state tax to 
the several county auditors of the state for purposes of collection ; the 
case where the illégal tax is still jn the hands of one central authority, 
and multiplicity of suits may be prevented by restraining its certifica- 
tion by such central authority to local collection officers throughout the 
state, being manifestly différent from the case at bar, in which only 
one tax judgment is involved, which has already been certified for 
collection to the défendant trustée, who is alone a défendant in the 
case, and in which no injunction could be issued that would restrain 
the assessment or collection of other similar taxes by the trustées of 
the other counties referred to in the bill, being only three in number, 
or in any manner prevent, as a matter of law, litigation in regard 
thereto. 

For similar reasons, the présent case is clearly distinguishable from 
Raymond v. Chicago Traction Co., 207 U. S. 20, 28 Sup. Ct. 7, 52 L. 
Ed. 78, in which it was held that the collection of an illégal tax against 
a Street car company might be enjoined for want of adéquate remedy 
at law, where it would require a multiplicity of suits against varions 
taxing authorities to recover the tax paid, a portion of which vvould 
go to the state, against which no action would lie, and that the amount 
of the tax was so great that it would cause the insolvency of the com- 
pany, and a levy upon its property embarrass and injure the public. 

5. The authorities do not, I think, sustain the contention that an 
exception is made to the rule of the fédéral courts denying équitable 
relief where there is an adéquate remedy at law, and the circumstances 
do not bring the case within a recognized head of equity jurisdiction, 
merely because the tax is levied upon an unconstitutional basis of with- 
out statutory authority. In People's National Bank v. Marye, 191 U. 
S. 272, 288, 24 Sup. Ct. 68, 48 L. Ed. 180, the court merely reàfïirmed 
the rule, long before announced in State Railroad Tax Cases, 92 U. 
S. 575, 23 L. Ed. 663, that a complainant, seeking équitable relief 
against an excessive tax, must first offer to pay that part of the tax 
which under its construction was not illégal, and expressly declined to 
intimate an opinion as to whether the bill was otherwise maintainable. 
In Fargo v. Hart, 193 U. S. 490, 503, 24 Sup. Ct. 498, 501, 48 L. Ed. 
761, where the State Auditor was enjoined from certifying an assess- 
ment of taxes against an express company to the auditors of the s'éveral 
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counties of the state, the court, after expressly stating that it did "not 
abate at ail from the strictness of the rule that in gênerai an injunction 
will net be granted against the collection of taxes," said that the 
course adopted "avoids the necessity of suits against the oflficers of 
each of the counties of the state, and we are of opinion that the bill 
may be maintained." From which statement and the authorities cited 
in its support, including Union Pac. Ry. v. Cheyenne, 113 U. S. 516, 5 
Sup. et. 601, 28 L. Ed. 1098, it is clear that the équitable jurisdiction 
in the case was rested upon the prévention of the multiplicity of suits 
if the tax were certified to ail the auditors of ail the counties in the 
state. 

The case of Taylor v. Louisville Railroad, supra, is furthermore a 
direct authority against the complainant's contention. In that case the 
complainant, as stated in the opinion, sued the persons composing the 
State Board of Equalization, "seeking to enjoin them from doing 
certain acts which they assert to be by lawful authority of the state, 
but which the complainant avers to be without lawful authority." 
Page 356 of 88 Fed., page 543 of 31 C. C. A. Yet the court stated 
that, in order that the suit might be entertained in a court of equlty, 
it must appear that the wrong about to be inflicted was such "that the 
remédies in a court of law are inadéquate, and so bring the case under 
some recognized head of equity jurisdiction," and rested such juris- 
diction specifically on the two grounds of preventing multiplicity of 
suits and removing a cloud upon the title to complainant's property. 
Page 357 of 88 Fed., page 544 of 31 C. C. A. 

In the absence of threatened multiplicity of litigation, or other recog- 
nized ground of équitable jurisdiction, I can see no reason, on princi- 
ple, why there should be stronger ground for équitable relief, as a 
matter of equity jurisdiction, merely because the officer whom it is 
sought to enjoin from the collection of taxes is alleged to hâve pro- 
ceeded under an unconstitutional method or without législative author- 
ity- — as in the Taylor Case and the case at bar— than if it were averred 
that he was proceeding under an unconstitutional or void statute. 
This cannot afifect the cardinal rule of equity that it will not assume 
jurisdiction or grant relief where a plain and adéquate remedy exists 
at law. 

It appears that the défendant, Tamble, who is sued in this case as 
the county trustée of Davidson county, is proceeding to collect a back 
tax assessed upon complainant, by his predeceSsor in office, by virtue 
of the gênerai back-tax assessment laws of the state, vesting authori- 
ty to make back-assessments in the county trustées, and under his con- 
struction of the Constitution of Tennessee and of the Tennessee as- 
sessment and revenue acts of 1903 and 1907 (Acts 1903, p. 632; Acts 
1907, p. 2046), under which the taxes in question are claimed ; and that 
the complainant, in accordance with the Tennessee statutes, appealed 
from the trustée to the State Board of Equalization and removed the 
proceedings to that board, by whom the trustee's assessment was af- 
firmed, with added interest and costs, and certified back to the trustée 
for collection. As the trustée is an officer charged by law with the 
collection of revenue due the state, and as the act of 1873 provides that 
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the taxpayer may pay under protest aud sue to recover any such tax 
"alleged or claimed to be due" by such officer, the complainant's right 
to pay the tax in question and sue for its recovery, if void, obviously 
exists as fully when the tax is claimed without législative warrant as 
when the législation under which it is claimed is unconstitutional. 

Being of opinion, therefore, that the case présents no ground of 
équitable relief, and that the complainant has a complète and adéquate 
remedy at law for such wrongs, if any, as it may suiïer from the col- 
lection of the tax in question, if void, the motion for a preliminary in- 
junction will be denied. 

An order will be entered accordingly. 



Ex parte LONG LOCK. 
(District Court, N. D. New York. October 14, 1909.) 

1. Aliens (§ 32*)— Ohinese Peeson— Déportation Pboceedings— Bueden of 

Pkoop. 

Wliere, iu déportation proceedings agaiiist a Cliinese person, he presented 
a eommissioner's judgruent dismissing former slmilar proceedings on 
tlie ground that tlie person deseribed tlierein was a citizen of tlie United 
States, claiming that such détermination was res judicata, the burden 
was on him to establish that he was the ideutical person named and de- 
seribed in such judgment. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 32.*] 

2. Aliens (§ 32*)— Chixese Pehson— Déportation Pkoceedings— Review— 

Habeas Cokpus. 

The décision of a commissioner of immigration in Chinese déportation 
proceedings, afiirmed by the Department of Commerce and Labor, is only 
reviewable by the courts on habeas corpus in case It is alieged that the 
petitioner has not been given a full and fair hearing and opportunity to 
prove his right to remain in the TJnited States, or in the event of arbitrary 
or illégal action or abuse of discrétion ; the credibility of the witnesses and 
the question of identification being questions of fact for the administrative 
oflicers, whose décision, after fuU and fair hearing, is conclusive on the 
courts. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 95 ; Dec. Dig. § 32.*] 

3. Aliens (§ 32*)— Chinese Persons— Exclusion— Hearing. 

The détermination of a commissioner, afflmied after retrial on addl- 
tioual testimony by the Department of Commerce and Labor, that accused, 
a Chinese person, had not established to their satisfaction that he was the 
identical person wlio in a former proeeediug had been held entitled to re- 
main in the United States as a citizen, hold neither arbitrary, nor an abuse 
of discrétion, but justified by the facts. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 32.*] 

Application by Long Lock, a Chinese person, for a writ of habeas 
corpus to obtain his release from imprisonment under a déportation 
warrant. Writ dismissed, and petitioner remanded. 

George J. Moore, for petitioner. 
H. E. Owen, Asst. U. S. Atty. 

RAY, District Judge. The petitioner applied for admission into the 
United States at Malone, N. Y., July 10, 1909, and his case was in- 

♦For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
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quired into by E. G. Sperry, immigration officer in charge of said port 
of entry, touching his right to enter, viz. : Was Long Lock born in 
the United States? Said immigration officer, after a full hearing, de- 
cided and adjudged that the petitioner was an alien Chinese person, 
not entitled to enter the United States and that he had not established 
such right, and admission was refused. An appeal was taken to the 
Department of Commerce and Labor, and after full considération and 
further inquiry the appeal was dismissed on the merits. The record 
shows that a full and fair investigation and inquiry was had and made, 
and additional évidence taken and considered, and décision made on a 
question of fact. 

The petitioner contends that he bas established as matter of law his 
right to enter the United States as a citizen thereof, and that he was 
born in the United States. In substance, his contention is that he was 
arbitrarily denied admission. He contends that the question of his 
right to be and remain in the United States, on the ground he was born 
hère, has'been tried and adjudicated in his favor before one of the 
United States commissioners in the district of Vermont, and that such 
adjudication is final, res adjudicata, not having been appealed from, 
set aside, or reversed. There is no proof, outside the mère uncorrobo- 
rated statement of the petitioner, that he was born in the United States, 
unless the adjudication referred to is to be deemed conclusive proof 
of that fact. The government does not contend that the judgment of 
the commissioner is not conclusive, if Long Lock, the petitioner hère, 
is the identical person who was tried in déportation proceedings be- 
fore such commissioner. The government does contend that the bur- 
den was on Long Lock to establish to the satisfaction of the immigra- 
tion officer (1) that such trial and adjudication was had and made; 
and (3) that Long Lock, the person now applying for admission, the 
petitioner hère, is the same person whose right to enter and be in the 
United States was so favorably adjudicated. 

The record shows as follows: (1) That October 16, 1897, a Chi- 
nese person bearing the name Long Lock was before Un;ted States 
Commissioner George E. Johnson, at Burlington, Vt., in déportation 
proceedings on the charge he was an alien Chinese person and not 
within the exempt class or classes; (2) that after the hearing of évi- 
dence on the question whether or not said person, going by the name 
of Long Lock, was born in the United States, the commissioner de- 
cided that he was there born, and thereupon discharged him ; (3) an 
order or judgment to that effect was entered by the commissioner. 
Thereupon said commissioner delivered to the person so tried and dis- 
charged a certificate reading as follows: 

"United States of America, District of Vermont. 

"I, George E.. Jolmson, United States commissionei', wltliin and for the dis- 
trict of Vermont, hereby certlfy that a complaint was exhibited before me by 
•lohn H. Senter, United States attorney within and for said district, on the 
16th day of October, A. D. 1897, charging, in substance, that on or about the 
14th day of October, A. D. 1897, at Rlchi'ord, in said district, one Long Locli, 
a person of Cbinese deseent, did unlawfully corne into and was within the 
United States, in violation of section of the Revised Statutes of the Unit- 
ed States ; and on the 16th day of October, A. D. 1897, the défendant was 
brought before me at my office in the city of Burlington, In said district, and 
173 F.— 14 
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after a full hearing ou said charge, the said United States attorney being prés- 
ent, It was adjudged by me that said Long Locli had the lawful right to be 
and remain in the United States, having (ound that he is an American citizen 
by reason of having been born in the United States, and he was thereupon dis- 
charged from custody. 

"Oiven nnder my hand and officiai geai at the clty of Burlington, in the dis- 
trict of Vermont, thls 16th day of Oetober, A. D. 1897. 

"[Seal.] Geo. E. Johusou, 

"United States Conimissioner, District of Vermont." 

No photograph of said Chinese person was attached thereto, and, so 
far as appears, he had no distinguishing marks. There is no évidence 
or proof that the petitioner hère, Long Look, is the same person, the 
same Long Look, who was tried before said commissioner and dis- 
charged, and to whom the certificate was dehvered, except that this 
petitioner swears he is that person, and évidence was given tending to 
show that in 1905 he exhibited same to Inspecter Wylie at New York, 
and that in September, 1907, ten years after its date, this petitioner, 
Long Lock, produced such certificate to one James V. Storey, a notary 
public of the borough of Manhattan, N. Y., with a certified copy of the 
record o£ proceedings before said Johnson, and made oath as fol- 
lows: 

"State of New York, County of Kew York, Borough of Manhattan — ss.: 

"Ix)ng Lock, being duly sworn, déposes and testifies as follows, viz.: My 
name is Long Lock. My address Is No. 210 Riehmond Terrace, West Brightou. 
Staten Island, New York. I do further swear tliat I am a citizen of the Unit- 
ed States by reason of having been born therein, at San Francisco, California : 
that I am the holder of an original certificate of discharge Issued to me by 
United States Commissioner Geo. E. Johnson at Burlington, Vermont, on the 
16th day of Oetober, 1807, and which certificate recited the fact that I was 
boni in the United States and in conséquence a citizen thereof. A copy of a 
certified copy of the transcript of record is attached hereto, the original of 
which is in my possession, together with the original certificate of discharge. 
"rSignedJ I.«ng Lock. 

"Sworn to before me this llth day of September, 1007. 

"James V. Storey, Notary Public. [Seal.]" 

To this afifidavit bis photograph was attached. At that time one 
Lue Chung also made an affidavit before said Storey as follows: 

"State of New York, County of New York, Borough of Manhattan — ss.: 

"Tlie uudorsigned, being duly sworn, déposes and testlflës as follows: That 
I bave read the atlidavit of Long Lock annexed hereto, and hâve seeu the 
photograph attached to said aflidavit, and reeognize the same to be the photo- 
graph of Long Lock. with whom I am persoually acquajnted, and wlioni I 
Icnow to be the lawful possessor of an original certificate of discharge issued 
l)y United States Conunissioner Geo. E. Johnson at Burlington, Vermont, on 
the lOth day of Oetober, 1807. 

"1 Signedl Lue Chung, 

"210 Rlchmond Terrace, W. B., N. Y. 
"Sworn to before me this llth day of Seirteiuber, 1007. 

"James V. Storey, Notary Public. [Seal.J" 

This petitioner, Long Lock, seems then to hâve been in the United 
States. I find no évidence given by Storey. In Oetober, 1907, the pe- 
titioner says he went to China on a visit, and a paper was produced, 
stamped "Departed from Malone, N. Y., Oct. 23, 1907." This fact 
does not seem to be questioned. The petitioner says he had been em- 
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ployed as laundryman at 16 Richmond street, Richmond Terrace, S. I. 
This is not disproved. The only knowledge Lue Chung, or Jow, had 
that Long Lock was tried at Burlington, was what Long Lock told 
him. Lue Chung, sworn in this matter at New York before Inspector 
Wylie, said that he knew petitioner 10 or 11 years ago at 10 Pell 
Street, New York ; that the petitioner then told him he was born at 
San Francisco, and showed him a paper; but he does not appear to 
recognize or identify it as the one the petitioner had in 1897. He did 
not read it, and gave no évidence tending to so identify it. Lee Yen, 
or Lee Len Men, when shown the photograph of petitioner, said he 
recognized it. 

"Q. As whom? A. I forget; Leong. Ile bas two names, you know. Q. 
Give me the name you knew him under. A. Shue Heu." 

He says the petitioner had a laundry at Staten Island, bought stuff 
of him, and that before he went to China in 1907 he showed him (wit- 
ness) a paper which had a pièce torn off, and that he iodk petitioner to 
Storey to hâve some papers drawn up. 

The petitioner, on being sworn, told of being taken to China when 5 
years of âge, but, of course, had no memory of the transaction; of 
living in China until 18 years of âge, when he came to the United 
States, and, as he says, was arrested and tried in the déportation pro- 
ceedings at Burlington, Vt. He gives a short description of his jour- 
ney from Montréal to Burlington; but, as the inspector says, there is 
nothing in his story that could not be learned in a few minutes. He 
States that he is 30 years of âge; was born in February or March, 
1880; that his mother's name was Wong She, and that she died 5 
years ago; that his father's name is Long Hing Yen, now living in 
China, to which place he returned , from the United States in Septem- 
ber or October, 1904 ; that he is an only child, was born at 712 Dupont 
Street, San Francisco, Cal., as he was informed by his parents ; that 
he went to China when o years of âge, and returned in September or 
October, 1897; that he was married in China early part of twenty- 
third year of K. S., and left for the United States the eighth month 
of same year; that he had a son born on the llth day of the tenth 
month of the twenty-fourth year of K. S., and that his eldest son was 
born on the 6th day of the seventh month of the twenty-third year of 
K. S., or August 3, 1897; that his older son was born 7 months after 
his marriage, and that he made a mistake in first stating dates of birth ; 
that his older son was born the 6th day of the seventh month of the 
twenty-third year of K. S., and his youngest son on the 3d day of the 
third month of the twenty-fourth year of K. S., and that his second 
son was born eight months after the birth of the first one ; that his 
father lived in San Francisco 15 years, and was a laboring man. He 
says Lee Len Men, now in China, knows of his birth and lived in San 
Francisco at the time. He says he made a mistake when he first gave 
the dates of his marriage and the birth of his children. When asked 
why he hesitated so long in answering, when he was shown it was im- 
possible for his sons to hâve been.born as at first stated by hira, he 
answered: 

"I realized I made a mistake, and my beai"t falled me." 
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Inspecter H. R. Sisson, o£ New York, in his letter of July 17, 1909, 
to the inspecter at Malone, N. Y., says : 

"ïhe census records of thls office show tliat this applicant, Long Lock, was 
residing at 216 Richmond Terrace, West Brigliton, Staten Island, on Jmie 1, 
1005, and preseiited the discharge certlfleate whlcli forms a part of this rec- 
ord ; the Initiais of Inspecter Wylie appearing upon the reverse side thereof 
iu the upper left-hand corner." 

It is conceded, therefore, that in June, 1905, the petitioner had pos- 
session of such certificate, and the évidence tends to show he had it 
in September, 1907. He had it on his return from China. His rési- 
dence of some nine or ten years in the United States, in New York 
and vicinity, was unmolested by the United States, if he was not 
born in the United States, he had no right to be and remain hère 
during that time. He went away, leaving a record of his departure, 
in 1907, and in 1905 he had shown the certificate of Commissioner 
Johnson, referred to, to Inspecter Wylie. He has been denied ad- 
mission on the 'greund he has not identified himself as the Long 
Leck tried and discharged by Commissioner Johnson in 1897. It 
was conceded on the hearing before me that Johnson is dead, and that 
the évidence of John H. Senter, then United States attorney hav- 
ing charge of that proceeding, cannet be had by reason of his death 
or some other cause. The father of the petitioner is in China. It was, 
therefore, impossible to produce any one who was présent at such 
hearing and identify the petitioner as the Long Lock tried and dis- 
charged by Johnson. 

It is possible, of course, that this petitioner is not the Long Lock 
then arrested, tried, and discharged. It is possible that this petitioner 
obtained, prier to 1905, this certificate from the Long Lock who was 
se tried and discharged ; that there was anether persen bearing that 
name. It appears that this petitioner, at Staten Island, went by anether 
name, Shue Hen, which was not his married name, as that is Long 
Wah. Certain presumptions arise from the possession of certain doc- 
uments ; but they are rebuttable. In this case I find ne explanatien of 
the fact that this petitioner bote twe names in New York and Staten 
Island prier to his going te China. If he was "Long Lock" when tried 
at Burlington, Vt., why was he "Shue Hen" when living at New York 
and Staten Island in the succeeding years ? Why was he passing un- 
der that name ? It does not appeàr that any investigation was made as 
te the identity of the persen presenting the certificate with the one 
named therein when it was marked by Inspecter Wylie in 1905 in con- 
nection with the census records. 

It seems te me that the question presented is narrewed te this : 
Was the burden on the petitioner te establish to the satisfaction of 
Inspecter Sperry in the first instance, and te the satisfaction of the 
Department of Commerce and Labor on appeal, that he was the same 
persen tried and discharged by Commissioner Johnson in 1897? and 
was the possession of the certificate in 1905, and 1907, and on his re- 
turn from China, with his statement under oath that he was such 
persen, conclusive of the fact, in'view of âll the évidence and circum- 
stances? If, under the évidence and circumstances of the case, a fair 
question of fact as to identity was presented for the détermination of 
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the inspecter and department, and he and it hâve decided that ques- 
tion on évidence f rom which two différent conclusions may be arrived 
at, the courts should not assume to disturb the finding and arrogate to 
itself the powers confided by the Congress of the United States to that 
executive officer and that executive department. The court has no 
right to compel the admission of a Chinese person applying therefor 
on the ground it would hâve arrived at a différent conclusion on the 
évidence from that arrived at by the inspecter in charge and affirmed 
by the department, when a fair question of fact is presented for déci- 
sion ; there being no abuse of discrétion. United States v. Ju Toy, 
198 U. S. 353, 25 Sup. Ct. 644, 49 L. Ed. 1040. This was the case 
of a person of Chinese descent seeking admission into the United 

In ilnited States v. Sing Tuck and 31 Others, 194 U. S. 161, 166, 
34 Sup. Ct. 631, 48 L. Ed. 917, the Suprême Court decided that Con- 
gress has the power, and has exercised it, to confer upon executive 
officers and an executive department of the government the détermina- 
tions of questions of fact as to the right of a person of Chinese de- 
scent to enter the United States, including the question of fact whether 
or not he was born in the United States. In that case the court held 
that in case of adverse décision the applicant for admission must pur- 
sue his remedy by appeal to the Department of Commerce and Labor 
before he could avail himself of the remedy of writ of habeas corpus. 
It did not décide whether or not a further trial of the question could 
be had on writ of habeas corpus or other proceedings after adverse dé- 
cision by the department. 

In United States v. Ju Toy, supra, the question was squarely up and 
before the court, and it decided : 

"Even though the fifth amendment does apply to one seeking entrance to 
this country, and to deny him admission may deprlve him of llberty, due pro- 
eess of law does not necessarlly require a .ludlcial trial, and Congress may in- 
trust the décision of ■ hls right to enter to an executive offleer. Under the Chi- 
nese exclusion and the immigration laws, where a person of Chinese descent 
asks admission to the United States, claimlng that he is a natlve-born citizen 
thereof, and the lawfully désigna téd officers flnd that he is not, and upon ap- 
peal that finding is approved by the Secretary of Commerce and Labor, and 
it does not appear that there was any abuse of discrétion, such finding and 
action of the executive officers should be treated by the courts as havlng been 
made by a compétent tribunal, wlth due process of law, and as final and con- 
cluslve; and in habeas corpus proceedings, commenced thereafter, and based 
solely on the ground of the àpplleant's alleged citizenship, the court should 
dlsmiss the writ, and not direct new and further évidence as to the question 
of citizenship. A person whose right to enter the United States is questioned 
under the immigration laws is to be regarded as if he had stopped at the Um- 
It of its jurisdlctlon, although physically he may be within its boundarles." 

This in effect was a holding that the décision of the Commissioner 
of Immigration, affirmed by the Department of Commerce and Labor, 
is final, if the applicant was given a fuU and fair hearing and oppor- 
tunity to prove his citizenship, and there was no arbitrary or illégal 
action or abuse of discrétion. 

In Chin Yow v. United States, 208 U. S. 8, 11, 38 Sup. Ct. 201, 53 
L. Ed. 369, the question was again up. In that case the court below 
dismissed the writ for want of jurisdiction ; the Commissioner of Im- 
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migration having denied admission, and such action having been af- 
firmed by the Department of Commerce and Labor. This action was 
clearly a misapprehension cf. the décision of the Suprême Court in 
United States v. Ju Toy, supra. The petitioner alleged arbitrary ac- 
tion and deprivation of the right to procure and présent évidence of 
his birth in the United States, and that he could hâve done so, had he 
been given the opportunity. On appeal Mr. Justice Holmes gave the 
opinion of the court, and af ter reciting the above facts said : 

"The question is whether he is entitled to a writ of halieas corpus in such 
a case as that? Of course, if the writ is granted, the flrst issue to be tried is 
the truth of the allégations last mentloned (those of arbitrary action and the 
déniai of an opportunity to présent his évidence of citizeuship). If the peti- 
tioner was not denied a fair opportunity to produce the évidence that he de- 
sired, or a fair, though summary, hearing, the case eau proeeed no farther. 
Those facts are the foundatlon of the jurisdiction of the district court, if it 
has any jurisdiction at ail. It must not be supposed that the mère allégation 
of the facts opens the merlts of the case, whether those facts are proved or 
not. And, by way of caution, we may add that jurisdiction (to grant the writ) 
would not be established siniply by proving that the Comlnissioner and the 
Department of Commerce and Labor did not accept certain sworn statements 
as true, even though no contrary or impeaching testimony was adduced. But, 
supposing that it could he shown to the satisfaction of the District Judge that 
the petitioner had been allowed nothlng but the semblance of a hearing, as 
we assume to be alleged, the question is, we repeat, whether habeas corpus 
may not be used to give the petitioner tlie hearing that he has been deuied. 
The statutes purport to éxelude allons only. They create or recoguize— for 
présent purposes it does not matter which — the right of citizens outside the 
jurisdiction to return to the United States. If one alleging himself to be a 
citizen is not allowed a chance to establish his right in the mode provîded by 
those statutes, although that mode is intended to be exclusive, the statutes 
cannot be talien to require him to be turned baclc without more. The décision 
of the department is final ; but that is on the presupposition that the décision 
was after a hearing in good faith, however summary in form. As between the 
substantive right of citizens to enter, and of persons alleging themselves to be 
citizens to hâve a chance to prove their allégation on the one side and the 
conclusiveness of the Commissioner's fiât on the other, wben one or the other 
must give way, the latter must yield. In such a case something must be done, 
and it naturally falls to be done by the courts. In order to décide what we 
must analyze a little. * * » But, unless and until it is proved to the sat- 
isfaction of the judge that a hearing properly so caJled was denied, the merit.s 
of the case are not open, and, we may add, the déniai of a hearing cannot be 
established by proving tliat the décision was wrong." 

The Suprême Court hère plainly holds, as it has repeatedly held, that 
the truthfulness of Chinese witnesses, of the applicant for admission, 
and the question of identification, are questions of fact for the Com- 
missioner of Immigration and Department of Commerce and Labor, 
and that their décision on thèse questions, where a full and fair hear- 
ing has been had, is final and binding on the courts. See Fong Yue 
Ting V. United States, 149 U. S. 698, 713, 739, 13 Sup. Ct. 1016, 37 
,L. Ed. 905; Nishimura Ekiu's Case, 143 U. S. 660, 13 Sup. Ct. 336. 
35 L. Ed. 1146; Ah How v. United States, 193 U. S. 65, 76, 78, 34 
Sup. Ct. 357, 48 L. Ed. 619 ; Chin Yow v. United States, 308 U. S- 
8, 11, 38 Sup. Ct. 301, 53 Iv. Ed. 369. 

In Ah How V. United States,, supra, Mr. Justice Holmes said: 

"Of course, if the burden of proaf was on the appellants, the commissioner 
iind judge might not be satisfled' by the affirmative évidence produced." 
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The learned justice cited Fong Yue Ting v. United States, supra, to 
show the décision of the lower courts could net be reviewed on the 
question of fact. At page 78 of 193 U. S., page 359 of U Sup. Ct. 
(48 L. Ed. 619), on the question of establishing identity, the same jus- 
tice said : 

"Apiirt from the possihility tlaat the Commissioner In the présent hearlng 
was iiot satisfled of the identity of the party," etc. 

In Chin Yow v. United States, supra, as already quoted, the court 
held that a writ of habeas corpus cannot be granted on the ground 
that the inspector and department Jias refused to accept certain sworn 
statements as true, even though no contrary or impeaching testimony 
was introduced. Inspector Sperry expressly states hère that he did 
not think the identity of this petitioner with the Long Lock of the 
certificate had been estabhshed. The Department of Commerce and 
Labor was not satisfied, and this court is far from satisfied, that this 
petitioner is the Long Lock apprehended and tried before and dis- 
charged by Commissioner Johnson in 1897. Where and when he ob- 
tained the certificate issued by Johnson is not shown, except by the 
bare testimony of the petitioner himself, who bore and was known by 
a différent name in 1905 and 1907, and whose credibility was shaken on 
his examination before Inspector Sperry. It is not shown that from 
1897 to 1905 the petitioner bore the name Long Lock. 

This petitioner was before Inspector Sperry, who saw him and ob- 
served his manner of giving testimony. The inspector was far better 
able to judge of his candor and truthfulness than any court or judge 
can be, and, under the décisions of the Suprême Court, in my judg- 
ment, it would be an unwarranted assumption of power to override the 
prior déterminations of the executive officers and department to whom 
Congress has lawfully and constitutionally confided the décision of the 
question of fact. No bias is shown ; no violation of law ; no déniai 
of a full and fair hearing ; no arbitrary or illégal action ; no abuse of 
discrétion. In fact, a full and broad opportunity was given for the 
introduction of ail évidence bearing on the case. As decided in Chin 
Yow V. United States, 208 U. S. 8, 11, 38 Sup. Ct. SOI, 53 L. Ed. 369, 
this court can only examine the évidence to see (1) was a full and fair 
and unbiased hearing had? and (3) was the décision based on such a 
state of facts that a question of fact was presented for the décision of 
the inspector? or (3) was the évidence conclusive, as matter of law, 
so that the décision, affirmed by the Department of Commerce and La- 
bor, was arbitrary and unwarranted? I think the décision and order 
was fully warranted. 

The writ is dismissed, and the person, Long Lock, remanded, to be 
dealt with according to law. 
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MEEKEE. et al. v. KAEI.IN et al. 

(Circuit Court, W. D. Waslilngton, W. D. October 11, 1900.) 

No. 1,39G. 

t. Indians (§ 18*)— Indian Lands— Aixotmknt— Wife of Axlotïee. 

Wliere tlie wlfe ol' a ruyallup ludiau allottee died prier to tlie approved 
of tlie allotment llst by tlie Couiinissiouer of liuliau Affairs, the Secretary 
of tlie Interior, and tbe rresideut. lier heirs took nothing under t!ie allot- 
ment llst or patent' subse<inpntly issued to lier surviving hiisband. 

[Ed. Note. — For otlier cases, see Indians, Dec. I)ig, § 18.*] 

2. Indians (§ 18*)— Indian Lands— Aixotmp;nt— "Puboc Eands"— Patents. 

Lands in an Indian resei'vation are not "i)ublic lands," within Kev. St. 
§ 2448 (U. S. Comp. St. 1901, p. 1;")]2), providlni; tbat, where patents for 
public lands are issued i)ursuant to any law of tlie Tlnited Stat(s to a 
person who dies before the date of tlie patent, the title sliall becoiiie 
vested. in his helrs ; nor are patents issued to Indian allottees of réserva- 
tion lands Issued pursuant to a law of the United States vvitbin such 
section. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 18.* 
For other définitions, see Words and l'hrascs, vol. 0, pp. 5793-579Ô ; vol. 
8, p. 7772.] 

3. Indians (§ 18*)— Indian Eands—Descent— Indian Customs. 

So long as ludian tribal relations wcre niaintalned in-ior to the Indians 
becoming cltizens of the United States, the rules of descent of Indian prop- 
erty would be governed by the customs of the Indians, if such custouis ex- 
isted, subject, however, to treaty provisions. 

[Ed. Note.' — For other cases, see Indians, Cent. Dig. § 49; Dec. Dîg. § 
18.*] 

4. Indians (§ 18*)— Customs— Occupation of Propekty— Deatii of Wife. 

In accordance with Indian customs, the death of an Indian's wife caus- 
ed 110 change in his right to occupy the ground whlch had theretofore been 
used by him and his family. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 18.*] 

5. Indians (§ 13*)— Indian Lands— P.\tent. 

Where a Puyallup Indian patent was issued to an Indian allottee who 
(vas the head of the family, tlie fee vested in him ; the other mombers of 
the family taking no interest, though nained in the patent. 

[Éd. Note. — For other cases, see Indians, Dec. Dig. § 13.*] 

6. NDiANs (§ IS*)- Indian IjANds — Descent— Community Propeett. 

The State law governing the descent of community property did not ap- 
ply to the descent of Indian réservation lands patented to a Puyallup In- 
dian allottee who was the head of a family. 

[Ed. Note. — E'or other cases, see Indians, Dec. Dig. § 18.*] 

'. Indians (§ 13*)— Indian IjAnds— Patents— Depaktmbntai. Opinion. 

A ruling by the Interior Department and the Indian Bureau that 
Puyallup Indian patents granted the land to ail the persous nanicd there- 
In, whetlier minors or adults, as tenants in common, was erroneous, and 
not binding on the courts. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 13.*] 

8. Indians (| 15*)— Indian Lands— Allotment— Tbansfer. 

Silice Puyallup Indian allottees had no powers of aliénation prior to 
March 3, 1903, when the restriction against aliénation was removed, they 
could not, by estoppel, acquiescenoe, or otherwise, prior to that d.'ite, tvans- 
fer a title which had vested in them either by patent or Inlierltance ; nor 



•For other cases see same topic & § numbke In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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could a trnnsfer of such ]aiid, proliibited by treaty and by the patent, be 
acc-omplished by departinental construction. 

[Ed. >vote. — For other chscs, see Indians, Dec. Dig. § 15.*] 

9. Landloed and Te.\ast (§ 62*)— Déniai, dp Landloed's Title. 

Wliere défendants were in possession of property patented to an allottoe, 
wlio lield tlie fee under liis patent, and wliile in possession sucli allottee 
conveyod tlie land to défendants, tlie fact tliat tliey had lield the property 
under a lease f rom the allottee and otliers claiming an interest in the 
land did not estop them to deny the title of such other lessors, under the 
rule that where a tenant, in'possession at the time he aceepts a lease, Is 
induced to accept it hy niistalîe or niisrepresentation of the lessor, or by 
mutual mistalje of both parties, as to the law regarding the lessor's title, 
the tenant is not estopped, at least after the term has expired. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent Dig. § 153 ; 
Dec. Dig, § 62.*] 

10. ISDIAKS (§ 13*)— INDIAN LiANDS— AlLOTMENTS. 

When the Suprême Court of the state and the United States Clrcnlt 
Court of the district where an Indian réservation is situa-ted hâve con- 
curred for about eight years in a certain construction of the patents issued 
to the allottees in such réservation, and there are no décisions of sueli 
courts to the contrary, that construction will be regarded as a rule of 
property, and will be adhered to, although it does not agrée with the con- 
struction adopted by the Interior Department. 

[Fld. Note. — For other cases, see Indians, Dec. Dig. § 13.*] 

At Law. Ejectment by John Meeker and others against Martin 
Kaelin and others. Judgment for défendants. 

Chas. Bedford and Elmer E. Todd, U. S. Atty., for plaintiflfs. 
Boyle, Warburton & Brockway and S. F. McAnally, for défendants. 

DONWORTH, District Judge. The plaintiffs in this action were 
originally members of the Puyallup band or tribe of Indians, and are 
now citizens of the state of Washington by virtue of Act of Cong. Feb. 
8, 1887, c. 119, 24 Stat. 388. The défendants are also citizens and 
résidents of the state of Washington. The action is brought in this 
court as one arising under the laws of the United States and treaties 
made under their authority. Plaintiffs sue for possession of an undi- 
vided one-half of a tract of land situated in Pierce county, state of 
Washington, and described as the S. W. I/4 of the S. W. 14 of section 
1, in township 20 N., range 3 E. of the Willamette meridian, contain- 
ing 40 acres, except a certain railway right of way along the south line 
thereof. The land in dispute is part of what was formerly the Puyal- 
lup Indian réservation, created by executive orders pursuant to the 
treaty of December 26, 1854 (10 Stat. 1132; Abbott's Real Property 
Statutes, 1129), between the United States and the Nisqually and other 
bands of Indians. The treaty contains the following language : 

"The Président niay, * * * at his discrétion, cause the whole or auy por- 
tion of the lands hereby reserved or of such other lands as may be seleeted in 
lieu thereof, to be surveyed into lots and assigu the same to such individuals 
or faiiiilies as are willing to avail themselves of the privilège, and will locate 
on tbe same as a permanent home, on the same tenus and subject to the same 
régulations as are provide<l in the sixth article of the treaty with the Omahas, 
so far as the same may be applicable." 

•For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to datfi, & Rep'r lûdexe» 
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The sixth article of the treaty with the Omalias of Mardi 16, ISot 
(10 Stat. 1044), is as follows : 

"The Président ma y, froin time to time, at his discrétion, cause the wliole 
or sueh portion of the land hereby reserved, as he may thinlc proper, or ot sufU 
other land as may be seleeted in lieu thereof, as provided for in article Jirst, to 
1» surveyed into lots, and to assign to sueh Indian or Indians of said tribe as 
are willing to avail of the privilège, aud who will locate on the same as a per- 
manent home, if a single person over tweuty-one years of âge, one-eighth of a 
section ; to eaeh family of two, one-quarter section ; to each famlly of three aud 
uot exceeding five, one-half section ; and to each family of six and not exceed- 
ing ten, one section ; and to each family over ten In number, one-quarter sec- 
tion for every additional flve members. And he may prescribe such rules and 
régulations as will insure to the family. In case of the death of the head there- 
of, the possession and enjoyment of such permanent home and the improve- 
ments thereon. And the Président may, at any time, in his discrétion, after 
such person or family has made a location on the land assigued for a iier- 
manent home, issue a patent to such person or family for such assigued land, 
conditioned ttiat the tract shall not be aliened or ieased for a longer terni than 
two yeai"s, and shall be exempt from levy, sale, or forfeiture, whieh conditions 
shall continue in force, until a state Oonstitutioi!, enibraeiug such lauds with- 
in Its boundaries, shall hâve been formed, and the Législature of the state 
shall remove the restrictions. And if any sucli person or family shall at any 
time neglect or refuse lo occupy and till a portion of the lands assigned and 
on which they hâve located, or shall rove from place to place, the Président 
may, if the patent sliali hâve been issued, cancel the assignment, and may also 
withhold from such person or family, their proportion of the annuities or other 
moneys due them, until they shall hâve retunied to such permanent home, and 
resumed the pursuits of industry ; and in default of their return the tract may 
be declared abandoned, and thereafter assigned to some other person or family 
of sucli tribe, or disposed of as is provided for the disposition of the excess of 
said land. And the residue of the land hereby reserved, or of that which may 
be seleeted in lieu thereof, after ail of the Indian i>ersons or familles siiall liave 
had assigned to theiu permanent homes, may be sold for their beuefit, under 
such laws, rules or régulations as may hereafter be preseribed by tlie Cougress 
or Président of the United StateS. No state Législature shall remove the re- 
strictions herein provided for, without the consent of Congress." 

It is admitted that WilHam Tocanum (sometimes called William 
Adams) was a member of the Ptiyallup tribe and died some time after 
the year 1903 ; that he was twice married ; that his first wife was called 
Lucy and his second wife Sarah. The documentary évidence submit- 
ted shows that, in order to comply with the foregoing provisions of 
the treaty, a list containing a large number of proposed allotments was 
prepared lay Edwin Eels, Indian agent in charge of the réservation, on 
February 1, 1884. In this list the tract of land in controversy and also 
another tract containing 120 acres are entered as allotted to William 
Tocanum, and opposite his name appear the words "head of family," 
while on the line immediately below there is written the name "Lucy" 
and opposite to it the word "wife." This list was approved by the 
Commissioner of Indian Afîairs on October 20, 1884, by the Secretary 
of the Interior on October 21, 1884, and by the Président on October 
23, 1884. R. H. Milroy, a former réservation agent, had prepared in 
1877 a proposed list of allotments, which was approved the same year 
by the Commissioner of Indian Affairs and the Secretary of the In- 
terior ; but no évidence is presented of its having been approved by the 
Président or submitted to him. In the Milroy list the name of William 
Tocanum appears without naming any wife, and the 40-acre tract in 
controversy is listed to him. 
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On January 30, 1886, patents were executed by the Président for the 
several allotments set f orth in the list prepared by Agent Eels ; ail be- 
ing in the same form, except as to names of allottees and descriptions 
of the lands. The patent covering the premises involved in this con- 
troversy is as follows: 

"Whereas, by the sJxtli article of the treaty coucluded on the twenty-sixth 
flay of December, Anno Domini one thousand eight buudred and fifty-four, be- 
tween Isaac I. Stevens, Governor and Superintendent of Indian Affairs of 
Washington Territory, on thé part of the United States, and the chlefs, head- 
men, and delegates of the Nisqually, Puyalhip, Stellacoom, Squawksin, S'Hom- 
anish, Ste-Chass, ï'Peeksin, Squitaitl and Sa-heh-wamish tribes and bands of 
Indians, it is provided that the Président 'at bis discrétion, cause the whole 
or any portion of the lands bereby reserved, or of such other lands as may 
be selected in lieu thereof, to be surveyed into lots and assign the same to such 
individuals or fanillies, as are willing to avail themselves of the privilège, and 
will locate on the same as a permanent home on the same terms and subject 
to the same régulations as are provided in the sixth article of the treaty with 
the Omahas so far as the same may be applicable.' 

"And whereas, there bas been deposited in the General Land Office of the 
United States an order bearing date January 20, 1886, from the Secretary of 
the Interior, accompauied by a return dated October 30, 1884, from the office 
of Indian Affairs, with a list approved October 23, 1884, by the Président of 
the United States, shovping the names of members of the Puyallup band of 
Indians who hâve made sélections of land in aceordance with the provisions 
of the said treaties, in which list the followlng tracts of land hâve been desig- 
nated as the sélection of William Tocanum, the head of the family, consisting 
of himself and Lucy, viz.: The southwest quarter of the southwest quarter 
of section one, (40.00) acres, in township twenty north, and the east half of 
the southwest quarter and the southeast quarter of the northwest quarter of 
section flfteen, (120.00) acres, in township twenty-one north, of range three 
east of tbe Willamette meridian, Washington Territory, containing in the ag- 
gregate of one hundred and slxty acres. 

"Now know j'e, that the United States of America in considération of the 
premises and in aceordance with the directions of the Président of the United 
States under the aforesaid sixth article of the treaty of the sixteenth day of 
March, Anno Domini one thousand eight hundred and flfty-four, with the 
Omaha Indians, bas given and granted and by thèse présents does give and 
grant unto the said Williaiiî Tocanum as the head of the family as aforesaid, 
and to his hoirs, the tracts of land above descrlbed, but with the stipulation 
contained in the said sixth article of the treaty with the Omaha Indians that 
the said tracts shall not be aliened or leased for a longer term than two years, 
and shall be exempt from levy, sale or forfeiture, which conditions shall con- 
tinue in force until a state Constitution embracing such lands within its bound- 
aries shall hâve been formed and the Législature of the State shall remove 
the restriction, and 'no state Législature shall remove the restriction without 
the consent of Congress.' To hâve and to hold the said tracts of land, with 
the appurtenances, unto the said William Tocanum as the head of the family 
as aforesaid, and to his hoirs, forever, with the stipulation aforesaid. 

"In testimony whereof, I, Grover Cleveland, Président of the United States, 
hâve caused thèse letters to be made patent and the seal of the General Land 
Office to be hereunto afflxed. 

"Given under my hand at the city of Washington, this thirtieth day of Jan- 
uary, in the year of our Lord one thousand eight hundred and eighty-six, and 
of the independenee of the United States the one hundred and tenth. 
"By the Président: 

"Grover Cleveland, 

"By M. McKean, Secretary. 

"[Seal.] S. W. Clark, Recorder of the General Land Office, 

"Recorded Vol. 1, page 50." 
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The restrictions against aliénation of thèse lands were terminated 
March 3, 1903, by virtue of the act of Congress of Mardi 3, 1893 (27 
Stat. 633, c. 209), and certain state législation of an earlier date. 

L,ucy Tocanum, before her marriage with William, had been married 
to another Puyallup Indian, by wliom she had one daughter, Eliza- 
beth. She had no children by her second marriage. Elizabeth, about 
1878 or 1879, was married to John Meeker, one of the plaintiiïs. The 
other plaintiiïs, Maggie Davis and Annie Squally, are married daugh- 
ters of John and Elizabeth Meeker. There was a third child of the 
same marriage, Joseph, who died a minor and unmarried, after the 
death of his mother, Elizabeth, which occurred about 1895. Plaintiffs 
claim to be the owners of an undivided half interest in the 40-acre 
tract above described, as the heirs of Lucy Tocanum. Défendants 
daim to be the sole owners of the tract under a deed executed by Wil- 
liam Tocanum to them, dated April 31, 1903, purporting to convey the 
entire premises. 

The most important fact which the évidence leaves in dispute is the 
date of the death of Eucy Tocanum. Some of the évidence introduced 
by the plaintififs tends to show that she died in the spring of 1886, some 
two months after the exécution of the patent. A number of défend- 
ants' witnesses fixed the date of her death in the spring of 1883. The 
défendants hâve also introduced a written affidavit, made in August, 
1901, by William Tocanum himself, John Meeker, one of the plaintiffs, 
and Joe Young, another Indian (who was also a witness upon this tri- 
al), stating that she died in the spring of 1883. In the making of this 
affidavit the présent counsel for plaintiiïs acted as notary public. This 
affidavit, made by the persons who must hâve had the best knowledge 
of the facts, before any litigation arose concerning the subject-matter, 
I consider very strong évidence. Mr. Eels, who was in charge of the 
réservation from 1882 to 1895, and who prepared the list of allotments 
before mentioned, was also a witness at the trial. He testifies that he 
moved to the réservation in August, 1883, and that Lucy died "not 
very long after I went on the réservation; a year or two, something 
like that." In answer to the question whether Lucy was living at the 
time he made the list in 1884, he says: 

"She certainly was, to the best of my knowledge and bellef. I would not 
send on any list with a dead person, if I knew of it." 

Most of the witnesses state that she died in the spring or early sum- 
mer. In view of ail this testimony, and having regard particularly to 
the affidavit of William Tocanum and John Meeker, the allotment list, 
and the testimony of Mr. Eels, I find that L,ucy died in the spring or 
early summer of 1884, and that she was dead at the time of the ap- 
proval of the allotment list by the Commissioner of Indian Affairs, 
the Secretary of the Interior, and the Président. She being dead, noth- 
ing passed to her or her heirs under the allotment list or the patent. 

Section 2448, Rev. St. (U. S. Comp. St. 1901, p. 1512), providing 
that, where patents for public lands are issued in pursuance of any 
law of the United States to a person who dies before tlie date of the 
patent, the title shall become vested in the heirs of the deceased pat- 
entée, does not apply to this case. The lands in the Indian réservation 
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were not public lands, nor were thèse patents issued in pursuance of 
a law of the United States, within the meaning of that section. The 
évidence shows that Lucy's daughter, Ehzabeth, was married to the 
plaintiff, John Meeker, several years prior to Lucy's death. At the 
time of the exécution of the allotraent list and patents, John and 
Ehzabeth Meeker did not Hve on the tract in controversy, but had taken 
another allotment, which was regularly included in the Eels list, and 
for which a patent issued along with the other patents. Neither they 
nor any of their children were ever members of William Tocanum's 
family. When the patents were issued the Puyallup Indians were not 
citizens of the United States. They did not become such until Febru- 
ary 8, 1887. 24 Stat. 388, c. 119. Before that date, so long as tribal re- 
lations were maintained, the rules of descent would be governed by 
the custom of the Indians, if any such custom existed, subject, however, 
to the ternis of the treaty. Jones v. Meehan, 175 U. S. 1, 30 Sup. Ct. 
1, 44 L. Ed. 49. At the trial the parties introduced évidence touching 
the Indian custom with respect to descents. The évidence is far from 
satisfactory. It tends to show that in the case of personal property 
the brothers of a décèdent took the whole estate to the exclusion of the 
children; that as to land the Indians had not evolved any such prin- 
ciple as private ownership of the soil transmissible to one's heirs, and 
that they recognized only possessory rights. I think, however, it is a 
fair inference that the death of an Indian's wife caused no change 
whatever in his right to occupy the ground which had theretofore been 
used by him and his family. In view of the other facts found, the pro- 
visions of the treaty, and the décisions hereinafter mentioned, I do not 
consider the Indian custom of practical importance in this case. 

Even if it be assumed that the patent covering this land relates back 
and takes efifect as of the date of the making of the allotment list by 
Agent Eels (which assumption I do not consider correct), nevertheless 
in my opinion it would foUow that William Tocanum alone was the 
patentée, and that his sole deed, made April 31, 1903, conveyed the 
entire premises to the défendants. The Suprême Court of the state of 
Washington in March, 1901, decided the case of Bird v. Winyer, 24 
Wash. 2G9, 64 Pac. 178, and there held that the entire interest granted 
by the United States in thèse Puyallup Indian patents vested in the 
head of the family therein named, and that the other members of the 
family acquired no interest, though named in the patent. This ruling 
was followed by this court, speaking by Judge Hanford, in the case 
of Bird V. Terry (C. C.) 129 Fed. 472. The state Suprême Court reaf- 
firmed this construction of the patents in Guyatt v. Kautz, 41 Wash. 
115, 83 Pac. 9. It is true that in Bird v. Winyer it was held that only 
a possessory interest passed under the patents, and that no title to the 
fee was conveyed. This position was opposed to the construction 
adopted by this court in Bird v. Terry, and on reconsidering the ques- 
tion in Guyatt v. Kautz the state Suprême Court changed its view re- 
garding the nature of the estate granted, and held that the "estate ac- 
tually conveyed was one of inheritance, being a base fee-simple title, 
tempo rarily restricted as to aliénation, and subject to forfeiture in the 
event of the patentée or his family failing to till the soil or upon their 
returning to nomadic habits of life." 41 Wash. 132, 83 Pac. 11. In 
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view of thèse décisions, whicli hâve been consistently adhered to by 
both the state and fédéral courts in , the state and district where the 
lands are situated, I hold it to be a rule of property in tliis jurisdiction 
that the patents issued to the Puyallup Indians vested the entire estate 
conveyed in the head of the family named in the patent, and that the 
other members of the family named therein took no interest. I con- 
sider it unnecessary to state the reasons sustaining this construction 
of the patents. It is in accordance with décisions in other jurisdictions 
under similar grants. Summers v. Spybuck, 1 Kan. 394; Hicks v. 
Butrick, 3 Dill. 413, Fed. Cas. No. 6,458. See, also, Wilson v. Wall, 
6 Wall. 83, 18 L. Ed. 727. A rule of property so established should 
be adhered to. Francis v. Francis, 203 U. S. 233, 27 Sup. Gt. 129, 51 
L. Ed. 165. 

In Guyatt v. Kautz the patent was issued to Napoléon Gordon as a 
head of a family consisting of himself and his wife, Sarah. Napoléon 
died some nine months after exécution of the patent and before the 
passage of the act making thèse Indians citizens of the United States. 
That case and the présent case, therefore, bave in them the comnion 
élément that the claim of one party is based on an alleged descent from 
an Indian who died before the conferring of citizenship upon the mem- 
bers of the tribe. They are distinguished by the fact that in that case 
it was the head of the family who died; in this case, the wife. The 
court there held that on the death of Napoléon the entire estate passed 
to his wife Sarah. In arriving at such conclusion the court made par- 
ticular référence to the provisions of the treaty, which disclose an in- 
tention to secure the possession and enjoyment of the land and im- 
provements to the family in case of the death of the head thereof , and 
also referred to the state law governing the descent of community 
property. I do not concur in the view that the community property 
law has any application to the question involved. That law is primari- 
ly a law deiining the property rights of husband and wife during their 
joint lives, and only incidentally treats of descents. It provides that 
property acquired by either husband or wife, with certain exceptions, 
shall belong to both of them. In determining what persons became 
originally vested with interests in the land by virtue of thèse patents, 
granted by the national government to eiïectuate the terms of a treaty, 
recourse can be had only to the treaty, the patents, and the laws of the 
United States. McCune v. Essig, 199 U. S. 382, 26 Sup. Ct. 78, 50 
L. Ed. 237. In actions properly brought before them the state courts 
undoubtedly had jurisdiction to décide ail such questions ; but the state 
Législature could not make any person a grantee or affect in any way 
the original vesting of the title. While the tribal relations existed, 
and before Congress and the Président had seen fit to make the laws 
of descent of the state of Washington apply, the most satisfactory 
basis for deciding questions of descent, in the absence of évidence of 
an Indian custom, was the treaty itself. The treaty provides that the 
Président of the United States may prescribe such rules and régula- 
tions as will insure to the family, in case of the death of the head 
thereof, the possession and enjoyment of such permanent home and 
the improvements thereon. Even if it does not appear that any spécifie 
rules or régulations were ever prescribed by the Président prior to the 
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act of 1887, it is the duty of the courts to give effect to the plain inten- 
tion of the treaty, so long as its provisions remained tiie sole législa- 
tion on the subject. This was donc, in effect, by the décision in Guyatt 
iv. Kautz. On the death of the patentée in 1886, leaving a wife, but 
no children, the entire estate would pass to tlie only other member of 
the family, namely, the wife, because the treaty, construed according 
to its plain intent, so provided, and that without référence to the com- 
munity property law of the state. For like reasons even if it could 
be held in this case that Lucy Tocanum, the wife, acquired a vested 
interest in thèse premises, I think it would violate the spirit of the' 
treaty to hold that on the death of a member of the family other than 
the head (while the tribal relations continued) any part of the estate 
passed to persons not members of the family. 

It follows, therefore, that the patent vested in William Tocanum the 
entire estate granted. In coming to this conclusion, I hâve not over- 
looked the argument that the Department of the Interior and the In- 
dian Bureau hâve construed the patents as granting the lands to ail 
the persons named therein, minors as well as adults, as tenants in com- 
mon; that this construction was followed by the spécial commission 
which for a time was intrusted with certain duties with respect to thèse 
lands under an act of Congress; and that the construction given to 
a law or treaty by the executive department charged with its exécu- 
tion should be followed by the courts where the meaning is doubtful. 
Neither the Secretary of the Interior nor the spécial commission pos- 
sessed any judicial power, and they never even attempted anything in 
the nature of a judicial investigation and détermination of the ques- 
tion of title between the différent claimants. Their rulings on ques- 
tions of law could not operate to divest one person of his property and 
vest the title in another. As the Indians had no power of aliénation 
before March 3, 1903, they could not, by estoppel, or acquiescence, or 
otherwise, transfer before that date a title which had vested by pat- 
ent or by inheritance, and neither could a transfer of title prohibited 
by the treaty and the patent be accomplished by mère departmental 
construction. The cases of Bird v. Winyer and Bird v. Terry were 
decided before the restrictions on aliénation were removed, and, in so 
far as there was a conflict between them and the previous officiai con- 
struction, they are controlling. 

But it is urged that the défendants bave recognized the plaintiffs as 
landlords and are estopped to deny their title. The évidence shows 
that in 1893 William Tocanum and his second wife, Sarah, leased the 
premises for one year to défendant Kaelin and another ; the lease ex- 
piring April 1, 1894. This lease was renewed for two years in 1894, 
and again for two years in 1896, at which time the lease ran to both 
of the présent défendants. The possession of the premises was ac- 
quired by the défendants under thèse leases. Later, during the year 
1896, the défendants were served with a typewritten notice, prepared 
by the réservation authorities and signed by William Tocanum and the 
plaintiff John Meeker (for himself and the other plaintiffs), stating 
that the land was owned by Tocanum, one-half, and by the plaintiffs, 
heirs of Elizabeth Meeker, deceased, one-half, and that the signers 
had agreed that ail rents due and to becomç due should be paid one- 
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half to Tocanum and one-half to John Meeker. The défendants com- 
plied with this notice and paid the rent accordingly. The subséquent 
leases to the défendants were executed by Tocanum and the plaintifEs 
jointly; the last lease expiring April 1, 1903. The défendants con- 
tinued to hold possession of the land, and on April 21, 1903, consum- 
mated a purchase from Tocanum, whereby he made to them a deed of 
the entire premises. In my opinion the circumstances of this case bring 
it within the exceptions to the rule that estops a tenant from denying 
his landlord's title. Wilham Tocanum was not estopped by his join- 
ing in the above-mentioned notice and leases, because he had no power 
of aliénation at the time. After the expiration of the last lease on 
April 1, 1903, he was free to assert (as by his deed he did assert) his 
exclusive ownership of the premises, and to compel the défendants to 
attorn to him. The fact that whatever the Indians or their tenants 
did on the réservation up to March 3, 1903, the time that the right of 
aliénation became effective, was practically subject to the control of 
the department, which held to a mistaken view of the ownership of the 
land, is not to be overlooked. Where the tenant did not take posses- 
sion of the property under the lease, but was in possession at the time he 
took the lease, and he was induced to take the lease by mistake or mis- 
representation on the part of the lessor, or acted under a mistake mutual 
to both parties, as to the law in regard to the title of the lessor, the ten- 
ant is not estopped, at least after the term bas expired. Lakin v. DoUy 
(C. C.) 53 Fed. 333; Taylor, Landlord & Tenant, §707; 2 Herman 
on Estoppel, § 866 ; Blankenship v. Blackwell, 134 Ala. 355, 37 South. 
551, 82 Am. St. Rep. 175 ; Hammers v. Hanrick, 69 Tex. 412, 7 S- W. 
345; Berridge v. Glassey (Pa.) 7 Atl. 749; Hammons v. McClure, 85 
Tenu. 65, 3 S. W. 37. And see Camp v. Camp, 5 Conn. 291, 13 Am. 
Dec. 60, 61, with notes. 

I conclude that the défendants are the sole owners of the land in 
controversy, and entitled to the possession thereof, and judgment will 
be entered in their favor. 
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(Circuit Court, W. D. Nortli Carolina. September 17, 1000.) 

Removal of Causes (§ 80*)— Kioht of Eemovai>-Sepaeable Controverstes. 

Ai^Tiere plalntiff's déclaration In an action on a contraet in a state court 
against three défendants alleged that the défendant which made the con- 
traet in its own name acted in doing so as the agent for its codefendants, 
who were the real parties, they cannot be treated as merely nominal or 
unnecessary parties to the suit, for the purposes of removal of the cause 
to the fédéral court. 

[Ed. Note.— For other cases, see Removal of Causes, Cent. Dlg. § 70; 
Dec. Dig. § 30.» 

Separable controversles, see notesi to Robbins v. Ellenbogen, 18 0. O. 
A. 80; Mecke v. Valleytown Minerai Ce, 35 C. C. A. 155.] 

Justice & Broadhurst and Pleas Winburn, for plaintiffs. 
J. Norman Powell, Watson, Hudgins & Johnson, and Locke Craîg, 
for défendants. 

•For other cases see same topic & § nvmbeb In Sec. & Am. Sigs. 1907 to date, & Eep'r Indexe» 
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NEWMAN, District Judge. This case was removed from the su- 
perior court of McDowell county, and during the présent term an order 
was made remanding it to that court on the ground that it was im- 
properly removed to this court. Plaintiffs are, and were at the time 
of the commencement of this suit, résidents of the state of Virginia. 
The Meadows Company is a corporation created under and by the 
Jaws of the state of New Jersey, and the South & Western Railroad 
Company is a North CaroHna corporation, as is the CaroHna, Chnch- 
field & Ohio Railroad Company. The case was removed to this court 
by the Meadows Company, and it was remanded on the authority of 
Ex parte Wisner, 203 U. S. 449, 37 Sup. Ct. 150, 51 L. Ed. 264. As 
the case was then presented to the court, it was as if it had been re- 
moved on the ground of a separable controversy between the Meadows 
Company and the plaintiffs. 

A motion has been made for a rehearing of the matter and has been 
argued by counsel. Counsel for the plaintiffs claim that, since the for- 
mer argument, they hâve discovered that the défendant in the Meadows 
Company had put in a gênerai appearance in the case in varions ways 
not necessary to enumerate (in view of the direction that must be 
given the motion), and contended that, following the rule laid down 
in many cases, and especially by the Suprême Court of the United 
States, as to waiver by the plaintiffs, the order to remand should be set 
aside and the case retained in the Circuit Court. Counsel cite: Foulk 
V. Gray (C. C.) 120 Fed. 126; Corwin, etc., Co. v. Henrici, etc., Co. 
(C. C.) 151 Fed. 938 ; Louisville, etc., Co. v. Fisher, 155 Fed. 68, 83 
C. C. A. 584, 11 L. R. A. (N. S.) 936; Proctor Coal Co. v. U. S. Fi- 
delity, etc., Co. (C. C) 158 Fed. 211; Mover, etc., Co. v. Chicago, etc., 
Co. (C. C.) 168 Fed. 105; Western, etc., Co. v. Bute, etc., Co., 210 U. 
S. 368, 38 Sup. Ct. 720, 52 E. Ed. 1101; Matter of Moore, 209 U. S. 
490, 28 Sup. Ct. 585, 706, 52 E. Ed. 904. 

In the déclaration, which is brought to this court as a transcript of 
record in the state court, there appears, after the averments as to 
citizenship, the following: 

"ïliat on and prior to the 14th day of November, 1906, the Meadows Com- 
pan,y was, as plaintiffs are informed and believe, an agent aeting for the South 
& Western Railroad Company, and continued so to do and act until about April, 
190S, when the said défendant the Meadows Company became the agent of the 
Carolina, Olinehfleld & Ohio Railroad Company, and as such agent and repré- 
sentative of said two companies, as well as for its own self and its own be- 
half, contracted with varions subcontractors, and among others, with the plain- 
tiffs, to construct a part of a Une of railroad for the South & Western Rail- 
road Company, which said contract with the plaintiffs was for the beneflt of 
the Carolina, Clinchfield & Ohio Railroad Company, upon its succeeding the 
said South & Western Railroad Company in the construction and opération of 
the Une of railroad theretofore owned and oi>erated by the South & Western 
Railroad Company, as well as for the beneflt of the défendant the Meadows 
Company. That the Meadows Company and, as plaintiffs are informed and 
believe, the South & Western Railroad Company are bound under a contract 
with the Meadows Company made with thèse plaintiffs, as hereinafter set ont ; 
and, as thèse plaintiffs are informed and believe, the said the Carolina, Clinch- 
tîeld & Ohio Railroad Company, about April, 1908, took over the said railroad 
from the South & Western Railroad Company, and became obligated to thèse 
plaintiffs in the same manner and to the same extent that the South & West- 
ern Railroad Company was obligated to them, of ail of which thèse plaintiffs 
are advised and believe. That on and prior to the llth day of Oetober, 1906, 
173 F.— 15 
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the défendant the Meadows Company professed to hâve a coutraet with tlie 
South & Western Rallroad Company to liulld for it its Une o( road froin the 
Ïennessee-North Carolina Hne at a point on the Une of MitcheU county, >v^orth 
CaroUna, through the counties of McDoweU, MitcheU, and Rutherfovd, to 
Bostic, in the county of Ilutherford, state of Xorth CaroUna ; that the said 
the Meadows Company did hâve, as thèse plaùitiffs are informed and heUeve, 
authority to oontract wlth subcontractors to do said raUroad work in con- 
structing the said Une of railroad, and thereby hiud itself and also the South 
& Western Railroad Company to do and perform the tlilngs undertaken and 
agreed to by the said Meadows Company. That upou the incorporation of 
the CaroUna, Clinchfleld & Ohio Railroad Company, and its taking over the 
railroad formerly belonging to the South & Western Railroad Company, it 
thereupon, as thèse plaintiffs are informed and holieve, became llable to the 
plaintiffs ÎEor the performance of the matters and thlngs undertaken wlth the 
l)laintiffs to be done and executed by the Meadows Comimny, as hereinafter al- 
leged." 

Then appears in the déclaration a statement of the grounds on which 
plaintiffs claim damages for a breach of contract, concluding with a 
prayer for judgment against the défendants. A second cause of action 
is set out, which is not material for présent purposes. The theory of 
the plaintiffs' case clearly is that the Meadows Company was merely 
the agent of the two railroad companies — first of the South & West- 
ern, ?nd afterwards of the Carolina, Clinchfleld & Ohio, when it ac- 
quired the rights of the South & Western, and that the Meadows Com- 
pany acted for the railroad company in making the subcontracts with 
the plaintiffs. The pétition for removal allèges (and this is really the 
main ground relied on for removal) that the two railroad companies are 
unnecessary parties to the suit, and were joined for the purpose of 
defeating the jurisdiction of the courts of the United States and to pre- 
vent a removal of the cause. 

The trouble about this contention is that the suit is in reality brought 
against the two railroad companies ; and, while it is against the Mead- 
ows Company also, the whole case is based upon the theory that the 
Meadows Company was acting for and on behalf of the railroad com- 
panies in making the contract as to which the plaintiffs claim they 
were wronged. As the theory of the plaintiffs' case is that the two rail- 
road companies are mainly responsible and liable to them for the dam- 
ages claimed, to pass on this motion as requested by counsel for plain- 
tiffs would be to détermine the merits of the case. Plaintiffs' action is 
based and grounded upon the idea that the Meadows Company, in 
making this contract, while authorized by the railroad company to act 
in its own name, was simply acting for the railroad company, and that 
it was the latter's contract. Therefore, according to the déclaration, 
the Meadows Company is more nearly the nominal party than the 
two railroad companies, and the railroad companies are the real and 
substantial parties défendant to the litigation. Counsel for plaintiffs 
hâve stated in open court that this is the view taken by them of their 
case, and the one that they expect to establish by évidence, and the 
déclaration bears out this statement. 

I see no reason why the plaintiffs may not, if they can, go behind what 
appears on the mère face of the contract between them and the Mead- 
ows Company, and show that the Meadows Company, although ap- 
pearing to be an independent contractor, was in reality merely the 
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agent of the raiiroad comp: nies, Of course, I do not know that they 
can show this ; but this is what thej' propose by their pleadings to do. 
The court cannot change the plaintifïs' case for them. They hâve 
made the two raiiroad companies the real and substantial parties de- 
fendant to this suit. Viewing the case in the light of the theory on 
which the déclaration is framed, there can be no possible reason for 
the removal of the case on the ground that the two raiiroad companies 
are merely nominal parties and improperly joined. The matter of 
waiver is, therefore, immaterial. 

I am perfectly clear that the case is not removable, and consequently 
the motion must be denied, and the order heretofore made, remanding 
the case to the superior court of McDoAvell county, must be adhered to. 



UNITED STATES v. SMITH et al. 

(District Court, D. Indlana. October 28, 1909.) 

No. 6,922. 

OEIMINAL LAW (§ 97*)— .JUEISDICTION— LOCALITT OF OFFENSE. 

Défendants were owners and publlstiers of a daily newspaper at Indlan- 
apolls, Ind., which was also their place of résidence. About 50 copies of 
such paper were deposited In the post office In Indianapolis and sent by 
mail to Washington, D. C., to subscribers and others ordering the same. 
Défendants maintalned no office or agency In Washington, or the District 
of Columbia, for the circulation of the paper. Held, that an alleged crim- 
Inal libel printed in such paper was published in Indlana only, and not In 
the District of Columbia, and that under the slxth constitutional amend- 
ment, which gives an aceused the right to a trial by a jury of the state or 
district wherein tlie crime shall hâve been commltted, a court in the Dis- 
trict of Columbia was wlthout jurisdiction to try défendants for such al- 
leged libel. 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dig. §§ 180, 190; 
Dec. Dig. § 97.*] 

On application for a warrant of commitment for Delavan Smith 
and Charles R. Williams, and an order for their removal to the District 
of Columbia for trial on indictment for criminal libel. Défendants 
discharged. 

Charles W. Miller, U. S. Atty., Stuart McNan^ara, Sp. Asst. U. S. 
Atty., and Clarence W. Nichols, Asst. U. S. Atty. 

Ferdinand Winter and John D. Lindsay, for défendants. 

Before ANDERSON, District Judge. 

ANDERSON, District Judge (orally). This has been a very inter- 
esting discussion. It involves very interesting constitutional ques- 
tions and questions which are always interesting to lawyers — ques- 
tions of procédure. I suppose that, when you take into considération 
the gênerai interest taken in this case, the nature of the circumstances 
eut of which it grew, the unusual features of the proceeding itself, 
and the important questions involved, I would be entirely justified in 
reserving my décision and taking time to put down on paper the con- 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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clusions that I hâve come to. But I hâve other things to do besicles 
Write, and in the immédiate future my engagements are such as will 
preclude my taking time from other business to put down on paper 
carefully, as I would Hi<:e to do, the views that I entertain upon thèse 
questions. So, at the risk of being somewhat misunderstood and in- 
correctly reported — with no reflection on the reporters, however — I 
will give my views upon this case at this time, and décide the question, 
so far as it is up to me to décide. 

I carefully read over the brief which was handed to me yesterday 
morning by Mr. Lindsay, which, upon its face, purports to hâve 
been prepared by himself and Mr. Delancey Nicoll, and I was much 
impressed with the learning and the research shown in that brief, and, 
if it were necessary to a décision of the question before me, I would 
try to go into it further, and see whether or not my conclusions would 
accord with theirs. I do not feel now, however, that I am called upon 
to décide the questions presented in that brief, and for that reason I 
do not propose to go further into them at this time. 

I was very strongly impressed this morning with Mr. Winter's argu- 
ment on the proposition that thèse articles are not libelous. Up to 
that time it had not occurred to me that there was any question about 
tlieir being libelous. But I am not so sure about it. I think, myself, 
that there is a good deal in the proposition that when articles charge 
people with swindling, or with thievery, and in the articles there is 
contained a statement of the facts upon which the charges are based, 
it does not necessarily foUow that, because the words "thieving" and 
"swindling" are used, the articles are libelous per se. On two other 
questions that hâve been disçussed I hâve more definite notions. I 
will take thèse up in their order, in the order in which they hâve been 
disçussed and presented during this hearing. 

In the first place, it is seriously contended, earnestly contended hère, 
by the défendants' counsel, that thèse articles are conditionally privi- 
leged. When one undertakes to find a définition of privilège, or con- 
ditional privilège, it is very difficult to find one that is satisfactory. 
Under the head of "Malice," subhead "Privilège and Justification," 
American and English Encyclopsedia of L,aw, I find this statement : 

"ïhe reconciliation of the two classes of cases mentloned above — those in 
which motive is materlal and those in which motive Is not materlal — Is to be 
sought In an extension of the concept of privilège, as understood In the law of 
llbel, or In a cohérent application of the idea of justification or excuse. The 
conception of prlvUejïe in the law of defaniatlou Is that an Indlvidual may 
with imniunlty commit an act which Is a légal wrong, and, but for hls privi- 
lège, would afirord a good cause of action against him ; ail that is requlred, In 
order to ralse the privilège and entltle hlm to protection, being that he shall 
act honestly in the dlscliarge of some duty which the law recognlzes, and 
shall not be prompted by a désire to injure the person who is affected by his 
act" 

Let us go back a little. I hâve had occasion to say before that a 
newspaper bas a certain duty to perform. It was well stated by a 
former Président of the United States that it is the duty of a news- 
paper to print the news and tell the truth about it. It is the duty of a 
public newspaper, such as is owned and conducted by thèse défendants, 
to tell the people, its subscribers, its readers, the facts that it may find 
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out about public questions, or matters of public iiiterest ; and it is its 
duty and its right to draw inferences from the facts known — draw 
them for the people. I might just digress long enough to suggest that 
it is not everybody that can draw an inference. 

Hère was a great public question. There are many very peculiar 
circumstances about the history of this Panama Canal, or Panama 
Canal business. I do not wisli to be understood as reflecting upon 
anybody, in office or out, in connection with that matter, except such 
persons as I may name in that way. The circumstances surrounding 
the révolution in Panama were unusual and peculiar. The people were 
interested in the construction of a canal. It was a matter of great pub- 
lic concern. It was much discussed. A large portion of the people 
favored the Nicaragua route. Another portion of those who were 
interested in it, officially or personally, preferred the Panama route. 
A committee was appointed to investigate the relative merits of the two 
routes. They investigated, and reported in favor of the Nicaragua 
route. Shortly afterwards — I do not now recall just how soon after- 
ward — they changed to the Panama route. Up to the time of that 
change, as I gathered from the évidence, the lowest sum that had been 
suggested, at which the property of the Panama Canal Company could 
be procured, was something over $100,000,000. Then rather sud- 
denly it became known that it could be procured for $40,000,000. 
There were a number of people who thought there was somethirig not 
just exactly right about that transaction. And I will say for myself 
that I hâve a curiosity to know what the real truth was. Thereupon 
a committee of the United States Senate was appointed to investigate 
thèse matters — about the only way the matter could be investigated. 
The committee met. As stated in those articles, the man who knew ail 
about it — I think that is the proper way to speak of Mr. Cromwell, 
who knew ail about itj — was called before the committee. Mr. Crom- 
well, upon certain questions being put to him, more or less pertinent, 
stood upon his privilège as an attorney and refused to answer. That 
was the state of the case, as shown by the évidence, when we ad- 
journed last June. 

At this session certain parts of the record showing the procecdings 
before the Senate Committee hâve been introduced by the government, 
and the impression made upon my mind from such parts as the govern- 
ment has seen fit to introduce is not more favorable to Mr. Cromwell's 
position than it was upon the former hearing. So far as the record 
has been read — and that is ail the part that I hâve any acquaintance 
with — Mr. Cromwell stood upon his privilège whenever questions were 
asked, the answers to which would or might reflect upon him and his 
associâtes. But whenever a question was asked which gave him an 
opportunity to say something in their behalf, he ostentatiously thanked 
the examiner for the question and proceeded to answer. To my mind 
that gave just ground for suspicion. I am suspicious about it now. 
Subsequently, upon further examination in this matter, I suppose 
knowing that he would be examined about certain transactions in con- 
nection with it, he took the pains to get the privilège released by his 
then client ; and the reasons given for varying his conduct in that in- 
stance from his conduct in the former instance, were about as unsub- 
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stantial as the reasons given upon the first instance for not answering 
then. So we hâve this situation : Hère was a matter of great public 
intcrest, public concern. I was interested in it. You were interested 
in it. We were ail interested in it. Hère was a newspaper printing the 
news, or trying to. Hère was this matter up for discussion, and I 
cannot say now; — I am not willing to say — that the inferences are too 
strongly drawn. I am not approving of the inferences. I am simply 
saying that I am not able to say that they were too strongly drawn. 
Now, if that is the situation — and, as I understand the facts, that is 
the wày it stands— the question is: Did thèse défendants, under the 
circumstances, act honestly in the discharge of this duty of which I 
hâve spoken, and which the law recognizes? Or were they prompted 
by a désire to injure the persons who were affected by their acts? 
If it were necessary to décide this case upon the question of privilège, 
the lack of malice, I would hesitate quite a while before I would con- 
clude that it was my duty to send thèse people to Washington for trial. 
But that is not ail. This indictment charges thèse défendants with 
the commission of a crime in the District of Columbia. The sixth 
amendment to the Constitution of the United States provides : 

"In ail erimlnal prosecutions the aecused sliall eujoy the rlght to a speedy 
and public trial by an impartial jury of the state or district whei-eiu the crime 
shall hâve l>een committed, which district shall hâve been previously ascer- 
tained by law." 

I will state what I find the évidence to be, and if I am mistaken about 
it in any way I will be glad to be corrected, because upon that I shall 
proceed to a conclusion. The Indianapolis News is owned, the évi- 
dence shows, by thèse défendants, is printed and published by them in 
the city of Indianapolis, in the state of Indiana, and at the time cov- 
ered by this indictment it had a daily circulation of about 90,000 copies. 
Ail but about 2,000 of thèse copies were circulated and distributed in 
the State of Indiana. Some 400 or 500 were distributed in one or two 
adjoining states, and to the District of Columbia there were sent by 
mail, daily, about 50 copies, to subscribers and persons who ordered 
them sent there. The défendants hâve no agent, or bureau, or office, 
and maintain no agency, bureau, or office, in the city of Washington, 
or the District of Columbia, for the circulation of papers within that 
District. I think that is what the évidence in this case shows as to 
the way in which thèse papers are published and circulated. It is per- 
fectly manifest that so far as this case is concerned the publication and 
the circulation of thèse papers anywhere except in the District of 
Columbia may be disregarded for the moment. So the question is : 
Do the défendants, when they print and publish 50 copies in the city of 
Indianapolis and deposit them in the United States post office in this 
building, to be transmitted by mail to 50 subscribers in Washington) — 
do they publish those 50 papers in Washington? If they do, that 
court has jurisdiction of the offense. I will not go so far as to say 
that it has jurisdiction of the défendants. But, if they do not, then 
that court has neither jurisdiction of the offense nor of the défendants. 

'L,et us look at it a little further. To my mind there is but one in- 
ference, one conclusion, that can be drawn. Thèse statutes, which 
provide that where an offense is begun in one jurisdiction, in one 
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county, for example, and complétée! in another, or where an act is 
done in one county and the effect results in another, throw consid- 
érable light upon the question we hâve hère. In other words, if a man 
stand near the edge of Marion county, this county, and within this 
county, and fires a shot at a man in an adjoining county, and kills him, 
were it not for the statute authorizing prosecution for the murder in 
the county in which the man dies, at common law he could be tried, 
convicted, and punished only in the county where he fired the shot. 
It is only because of the statute that he can be tried in either county, 
and if it were not for the statute there would be no jurisdiction what- 
ever to try him in the adjoining county. That is illustrated by a num- 
ber of cases. 

But that is not this case. Thèse défendants, as shown by the évi- 
dence, hâve not committed an act, a part of the doing of which was 
hère and part of it in Washington. It is not that kind of a case. A 
United States statute, I might stop to say, which would make a case 
triable in a district différent from the district where the act was com- 
mitted, would be unconstitutional. Their acts are not shown by the 
évidence to hâve been acts part of which were committed in this 
district and part of them in Washington. It is not that kind of a case. 
Nor are they charged with doing an act hère, the effect of which re- 
sults in Washington. It is not that kind of a case. Everything that 
the évidence shows that the défendants did, they did in the district of 
Indiana, in the city of Indianapolis, in the county of Marion. I am 
not saying that if thèse défendants had an agent in Washington, to 
whom they sent for circulation copies of this paper, they might not be 
amenable to prosecution in Washington, if they could be arrested in 
Washington. We must distinguish that sort of a case from this. 

It seems to me that I am compelled to take one of two views upon 
this question, and there is no middle ground between them. I cannot 
compromise it. When a newspaper owner or proprietor does what 
the évidence in this case shows thèse défendants did — composed, 
printed, and deposited in the mails for circulation thèse papers contain- 
ing, for the purpose of this statement, libelous articles — -either they are 
guilty hère, and in every county and district and jurisdiction into whicb 
those papers go, or they are only guilty hère. When thèse défendants 
put newspapers containing the alleged libelous articles into the post 
office hère in Indianapolis, which went through the mails throughout 
the country, to varions states, counties, and districts of the United 
States, either they committed a separate crime every time one of those 
papers went into another county, another state, or another district, or 
there was but one crime, and that crime was committed hère. 

In the case put during the argument, where a paper is deposited hère 
in Indianapolis and circulâtes throughout the 93 counties of Indiana, 
when I asked counsel for the government whether it would be an of- 
fense in each county, he thought it would. And in the absence of the 
Indiana statute cited by the government's counsel, according to their 
theory, it would be. Then the question is : Suppose there was a con- 
viction, say in Posey county ; would that be a bar to a prosecution in 
Marion county? Counsel for the government think it would. I do 
not think it would, at ail. Let us see if it would. The theory is that it 
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becomes a crime in each jurisdiction where it is circiilated. If so, it 
must be a separate ci"ime. If there is something in the circulation of 
it in the other county, or district, or jurisdiction, which makes it a 
crime there, it must be a separate crime. There is no escape from 
that. If it is a separate crime, a conviction or acquittai of it, of course, 
could not be pleaded in bar of a prosecution for another crime. I 
think that, as between those tvvo views, the view that the offense, if 
any, was committcd hère is the more reasonable one, and the correct 
one. I am not saying, now, that there may not be circumstances where 
the publisher of a newspaper circulated throughout the country might 
be guilty of and prosecuted for more than one offense. I am speak- 
ing of the facts as shown by the évidence hère — where people print a 
newspaper hère, -and deposit it in the post office hère, for circulation 
throughout other states, territories, counties, and districts, there is 
one publication, and that is hère. If that is true, then there was no 
publication, under the évidence, in Washington. 

The discussion as to the hardship of taking a man away from his 
home to a distant place, to be tried, and the discussion pro and con 
as to the desirability of the District of Columbia and the city of Wash- 
ington as a place for trial, was interesting. But those considérations, 
as suggested in one of the décisions of the Suprême Court, are not 
controlling, and I am not compelled to resort to anything of that kind 
to satisfy myself about what ought to be donc hère. To my niind 
that man bas read the history of our institutions to little purpose who 
does not look vi'ith grave appréhension upon the possibility of the 
success of a proceeding such as this. If the history of liberty means 
anything, if constitutional guaranties are worth anything, this pro- 
ceeding must fail. 

If the prosecuting officers hâve the authority to sélect the tribunal, 
if there be more than one tribunal to sélect from, if the government has 
that power, and can drag citizens from, distant states to the capital of 
the nation, there to be tried, then, as Judge Cooley says, this is a 
strange resuit of a révolution wdiere one of the grievances complained 
of was the assertion of the right to send parties abroad for trial. 

The défendants will be discharged. 



In re MAAGET. 
(District Court, S. D. Kew Yoi-k. October 13, 1909.) 

""^^NKRurTCY (§ 210*)— Stay of Actions Against BanivRitt— Vacatio:»'. 

A court of baulvi-uptcy may properly permit an attacliment creclltor, 
where the baukrupt hud giveu a bond, to proseciUe his action to judgment 
against the banlcruiit for the purpose of perfcctlug his vight of action, 
against the surety, where tlie estate is proteeted from loss. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 331; Dec. 
Dig. g 216.*] 

In Bankruptcy. In the matter of Israël Maaget, bankrupt. On mo- 
tion to vacate stay. Motion granted. 

'For other cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Marks & Marks, for bankrupt. 

Hayes, Hershfield & Wolf, for creditor. 

H AND, District Judge. When this matter came before me in July, 
I considered only the question as to wliether the creditor should give a 
b(-nd, so as to secure the repayment to the estate of so much of the 
recovery as would equal the value of the indemnity held by the sure- 
ty. A question now arises as to whether I should allow the creditor to 
proceed to judgment against the bankrupt upon a provable debt, mere- 
ly for the purpose of fulfilling the condition of the bond, and so of 
perfecting his right against the surety. The case of Hill v. Harding, 
130 U. S. 699, 9 Sup. Ct. 725, 33 L. Ed. 1083, shows that this may be 
done, at least in case the attachment was levied more than four months 
prior to the pétition. I do not think that it makes any différence when 
the attachment was levied. It is quite true that, when the creditor 
cornes to sue the surety, he may be met by the défense that, as the 
attachment was void, there was no considération for the bond; but 
that is a question for the state court in that action. I am quite satis- 
fied that it is not a question for the bankruptcy court, because it does 
not concern any personal right of the bankrupt, nor any portion of his 
estate, certainly not in case the creditor is obliged to secure the estate 
to the extent of any indemnity in the surety 's hands, as he must do in 
this case. The case of Klipstein v. Allen-Miles Co., 14 Am. Bankr. 
Rep. 15, 136 Fed. 385, 69 C. C. A. 289, décides that the creditor cannot 
recover against the surety in such an action; but that is a décision 
upon an action at law, brought by the creditor against the bankrupt 
and surety. It was not a motion in the bankruptcy court. 

r shall, therefore, vacate the stay permitting the creditor to sue the 
bankrupt and to take judgment, but not to issue exécution. The credit- 
or may then sue the surety and détermine the question of the validity 
of the bond in some other tribunal, which alone bas, it seems to me, 
the authority to détermine that question. In relation to the motion 
to compel the creditor to surrender the bond, I will deny this motion, 
conditionally upon the creditor's filing an undertaking equal to the 
value of the indemnity which is held by the surety. If the parties can- 
not agrée upon the value of the indemnity, I must direct a référence, 
as indicated in my former opinion upon that issue. By so insuring 
the estate against any loss through an invalid attachment, it seems to 
me I bave gone as far as the bankruptcy court can go. 
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In re IIOFFMAN et al. 
(District Court, E. D. Wlseonsin. October 18, 1909.) 

1. Banicruptcy (§ 228*)— Revikw or Décision of Refeeee— Findings of Fact. 

'Plie flnding of a referee in bankrnptcy on an Issue of fact is entitled to 
greiv weight, and should net be set aside unless clearly erroneous. 

[Ed. Note. — For other cases, see Bankrnptcy, Cent. Dig. § S8T ; Dec. Dig. 
I 228.*] 

2. Bankbuptcy (§ 272*)— Fées of Attoeneys— Attoeneys in Suit hy Trustée. 

The décision of a referee that a former allowance of $1,500 to the at- 
torneys for a trustée In banlïmptcy for services reudered in a proceeding 
against the wife of a banlcrupt to recover a suni fraudulently secured from 
the estate was sufflciently afflrmed, where the lltigation was expensive to 
the estate and resnlted in no beneflt to it; but a claim for actnal disburse- 
ments hcld iniproperly disallowed. 

[Ed. Note. — For other cases, see Bankrnptcy, Cent. Dig. § 573; Dec. Dig. 
§ 272.*] 

In Ban]<ruptcy. In tlie matter of Herman Hoffman and Sigmund 
Engel, bankrupts. Heard on revievv of order of referee. Modified 
and affirmed. 

Tiiis Is a proceeding to review the order of the referee disallowing a elaiui 
for J^l.OOO additional attorney's fées, and $202.90 for disbursemeuts actually 
advanced by snch attorneys in the conduct of tlie case. The claimants were 
attoriieys for the trustée. The adjudication took place on the 20th of Novem- 
ber lOOO. Tlie assets of the estate had beeu converted into money l)y virtue 
of a sale rnade by tlie receiver, and the estate was practically ready for settle- 
nient ^^hen an e.xauùnation of the books of the baukrupt aroused a suspicion 
of fruud. Further investigation strengthened the theory that Sarah, the vi^lfe 
«f one of the bankrupts, had approprlated and made away witli a large sum of 
Money that belonged to the estate. At the first meeting the Creditors were 
Iceen for a fight to uncover the fraud. Therenpou pro<^eedings were vigorous- 
ly begnn for an exaniinatiou of ail parties concerned. Volumes o£ testimony 
were taken, and large expenses incurred. In May, 1907, the former referee al- 
lowed tlie claim.Tnts $1,500 on aecount of attorney's fées. The referee decided 
against the trustée on the merits, and held that no siifficient case had been 
made ont to establisli spoliation. An appeal was talçen to the District Court, 
which reversed the referee, and found that Sarah HofCman had appropriated 
some $0,000 of the assets of the estate. Whereupou au order was made direct- 
ing lier to pay over such sum. An appeal was then taken by the bankrupt to 
the Circuit Court of Appeals, which appeal was dismissed on teclmical grounds. 

After ail tliis lltigation, tlie attorneys for the trustée, not discoverlng any 
way to eiiforce the ordor of tlie court, or to obtain any efficient remedy, agaln 
calied the creditors together and advised theni that it was very doubtfui wheth- 
er any recovery could be made against Sarah IlofCman. Thereupon the credit- 
ors vot«l to discontinue tlie proceedings, and tlie same were accordingly 
droppod. No pecuniary l)eneflt was derived by tlie estate from the lltigation. 
Some of the larger creditors niay hâve considered it, from their point of view, 
désirable to prevent a diseharge of tlie bankrupts, for its moral influence on 
the trade ; but, so far as the estate and the creditors at large were concerned. 
the litigation was fruitless. The referee disallowed the claim for additional 
compensation in toto. lie found that the $202.9<; had been actually paid by 
tlie attorneys for iiccessary disbursements of the litigation, and held that 
$1.,500 already jiaid was uiider the circumstaiices a libéral allowance for ail 
services and disbursemeuts. To review this coiichision this proceeding is 
brou.L'Iit. 

*For otlier cases see same topic & § numbhe in Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
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Bloodgood, Kemper & Bloodgcod, for trustée. 

QUARLES, District Judge (after stating the facts as above). It 
is perhaps the most délicate and diiScult task that a judge has to per- 
form to pass upon questions involving the compensation of counsel. 
That a large amount of professional work was done by the attorneys 
for the trustée there can be no doubt. Their energy and skill in un- 
covering a wretched fraud cannot be too highly commended. From 
a Personal standpoint it would give me pleasure to allow them ail they 
claim. But the référée, who has greater familiarity with the circum- 
stances and with the record, has passed upon the issue of fact, and the 
court ought not to overrule such finding unless it clearly appears from 
the évidence that such ruling is erroneous. In cases of this kind the 
finding of the référée is entitled to great weight, and is not to be light- 
ly set aside. Collier on Bankruptcy (7th Ed.) 504, and cases cited. An 
examination of thèse cases will show that the courts are inclined to 
hold the findings of the référée on issues of fact as conclusive as the 
report of a spécial master or the verdict of a jury. In re Royce Dry 
Goods Co. (D. C.) 133 Fed. 100, 103, the court well remarks: 

"Any other rule would plague the court with sitting as in a trial de novo 
in the vast multitude of claiins passed on by the référée. The burden of this 
work of review is beeomlng almost insupportable. It occuples much of the 
time of the court, with records of testimony running into hundreds of pages. 
It is so easy and inexpensive for defeated counsel to hâve the cases certitied 
to the court for review that the per cent, of them is far in excess of the merits 
or importance of the questions involved." ^ 

The proposition upon which the référée seems to hâve based his 
opinion is that the litigation was not only fruitless, but exceedingly 
expensive to the estate. The référée was entirely right in treating the 
case as though this were an original application for an allowance of 
$8,500 for attorney's fées. The order of the former référée allowing 
$1,500 on account was not final or conclusive of any question hère 
involved. The référée in his opinion says : 

"I hâve earefully examined the records and files In this proceeding, and ani 
uf opinion that it would be a gross violation of niy duty to administer banlirupt 
estâtes economically for me to allow any further attorney's fées in tlie matter ; 
und it is my judgment that the $1,500 already received by counsel herein is 
more than a reasonable compensation for ail their services and disbursemenfs 
in said proceeding." 

See, also, In re Simon (D. C.) 151 Fed. 507. 

The référée evidcntly had in mind the fact that the estate had been 
put to enormous expenses by reason of the légal proceedings, aside 
from attorney's fées, and the record fully justifies the correctness of 
this conclusion. Large amounts were paid to expert accountants, sten- 
ographers, witnesses, and court officers. It is undoubtedly true that 
the success or failure of an attorney is an important factor to be con- 
sidered in determining the value of his services. Success is the test 
applied by the business world in measuring compensation. It is large- 
ly so in the courts. As a rule, professional services, however able or 
prolonged, which yield no results, command no high reward: I would 
not hold that an attorney is to be held an insurer of results; but a 
is clearly incumbent upon him, before he launches an estate into a 
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tedious and expensive litigation, to look ahead and détermine whether, 
in the event of success in tlie court, he will be able to secure any prac- 
ticai resuit. 

This litigation involved the pursuit of a married woman, the wife of 
one of the bankrupts, who vvas suspected of having appropriated and 
concealed some $G,000 worth of assets. It was known at the outset 
that the woman had no tangible property upon which a writ could be 
levied, and there was every reason to anticipate that the money had 
passed beyond her control. It is suggested in the proofs that she fled 
beyond the jurisdiction; but just when she absconded does not ap- 
pear. It should hâve been foreseen that the only way to enforce such 
an order against her was by proceeding for contempt, which was a 
precarious remedy. Counsel, in their zeal to uncover fraud, seem to 
hâve lost sight of this prudential considération; and it was not until 
the end of this long litigation that any serious considération seems to 
hâve been given to this aspect of the case. Thus three years were de- 
voted to a bitter contest to secure an order which proved barren and 
practically worthless. Under thèse circumstances I do not feel war- 
ranted in disturbing the findings of the référée. It is impossible for me 
to make thorough examinàtion of thèse volumes of testimony and 
lengthy proceedings. I must adopt the conclusion at which the référée 
arrived as to the additional claim for attorney's fées. That portion of 
the finding of the référée will be affirmed. 

On the second branch of the case, involving disbursements of $202.- 
96, I can see no reason why counsel should not be repaid the money 
actually expended for proper disbursements. The certificate of the réf- 
érée seems to cover the fact of the expenditure and the propriety of 
the outlay. In my judgment this should not be confused with the 
question of attorney's fées; and that portion of the finding of the 
référée disallowing said sum of $202.96 is reversed, and an order 
should be entered for the payment of such disbursements to the claim- 
ants. 

The record will be returned to the learned référée for further pro- 
ceedings in accordance with this opinion. 



HUSSOKG DYEING Mx\CH. CO. v. PHILADELPHIA DRYING MA- 
CHINEIIY CO. et al. 

(Circuit Court, E. D. Pennsylvanla. September 30, 1900.) 

Evidence (§ 558*)— Ceoss -Examinàtion of Expert ik Patent Suit. 

Wtiere tlie direct testimony of an expert, testifying for complainant 
in a patent case, was conflned to the mailing of a prima facie case by de- 
scribing the invention In suit, and the alleçed Infringing device, and the 
expression of an opinion as to infrlngement, défendant cannot, on eross- 
examination. requlre him to compare the patent in suit with one in the 
prlor art, which is a niatter of défense. 

|Ed. Note. — For other case.s. see Evidence, Cent. Dig. | 2377 ; DeC; Dig. 

§ 558.*] 

•For other caaea see same toplc & § ntTmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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In Equity. On motion to compel witness to answer question. Mo- 
tion denied. 

Howson & Howson, for complainant. 
Joseph C. Fraley, for défendants. 

J. B. McPHERSON, District Judge. The witness is a patent ex- 
pert and was called by the complainant. His direct examination was 
confined to a description and explanation of the inventions in suit, a 
description of the défendants' machines, and the expression of an opin- 
ion that thèse machines infringed the claims relied upon. His answer 
to the third question of this examination simply described the devices 
of the patents. On cross-examination he was asked for the first time 
whether he was acquainted with the British patent to Pollock, and to 
this he answered, "Yes." Thereupon the cross-examination proceeded 
as follows: 

"XQ. 20. In giving your définition of tlie invention set fortti In tlie two pat- 
ents in suit (see answer to question 3), hâve you set forth any particulars 
wherein said Invention can be differentiated from ttie apparatus sliown and 
described in said Pollocli British patent? 

"A. Yes. 

"XQ. 21. Please point out speciiically eaeh anrl pvery portion of your, said 
answer which is addressed to this particular subject 

"A. My direct examination was simply directen lo an explanation of what 
is set forth in the patents in suit, and a comparison between the subject-mat- 
ter of said patents and the defendant's machines. Aecordingly, no portion of 
my answers was addressed to the particular subject of comparison between 
the patents in suit and the Pollock British patent. As the apparatus of the 
Hussong patents is différent from that of the Pollock British patent, my ex- 
planation of the patents In suit involved référence to the features possessed 
by the apparatus of the Hussong patents not présent in thé Pollock patent. 
To refer to the matter more speciflcally would require, on my part, a full dis- 
cussion and explanation of the Pollock patent and a detailed comparison with 
the patents in suit. ' 

"XQ. 22. I call your attention to the fact that your answer to question 3 
(to which alone my question relates) does not deal with any comparisftii be- 
tween the subject-matter of the patents in suit and the defendant's machine, 
but simply describes and defines the invention of the i>atents in suit. Tou 
hâve stated (in answer to question 20) that in said answer to question 3 you 
hâve set forth particulars wherein the invention can be differentiated from 
that of the Pollock British patent. I now ask you to refer me to each and 
every of those particulars. 

"A. I could not do that wlthoùt making a détail comparison between: Pol- 
lock and Hussong, and that would involve an explanation and discussion of 
everythlng set forth in the Pollock patent;" 

Thèse three questions were ail objected to upon the ground that 
the witness was asked to consider a patent in the prior art and to 
compare it with the patents in suit. Then followed question 23, which 
was also objected to, and présents, with the reply of the witness, the 
point involved in the pending motion: 

"XQ. 23. In order that the défendant may be apprised of the exact mean- 
Ing of the définition given In your answer to question 3, I now ask you to 
fully and clearly point out thèse particulars, and am quite willing that, if 
necessary, you shall make the comparison referred to. 

"A; As I cannot answer the question without making a détail comparison 
between Pollock and the Hussong patents, I décline to answer the question, 
as instructed by counsel." , , . 
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Defendant's counsel attempts to distinguish the cases of Thompson- 
Houston Electric Co. v. Johns Mfg. Co. (C. C.) 105 Fed. 249, and 
^olian Co. v. Simpson-Craw f ord Co. (C. C.) 157 Fed. 320, where rul- 
ings adverse to his position were made by Judge Lacombe and Jiidge 
Ward, respectively, contending that the answer of the witness to ques- 
tion 20 opened the door to further cross-examination and justifiée! the 
défendant in asking the witness to expand that answer, so as to de- 
scribe in détail the différence between the patents in suit and the Brit- 
ish patent to PoUock. The argument is not without force, and is also 
recommended by the undoubted fact that the testimony in patent causes 
would often be greatly shortened if the complainant was obliged to 
disclose at the outset his attitude toward the prior art. As the prac- 
tice now stands, the complainant's prima f acie case may leave the 
défendant in substaritial ignorance on this subject, and may thus com- 
pel him to put in much évidence that turns out afterwards to be use- 
less. The real contest does not ordinarily begin until the défendant 
puts in the prior art, and under the présent practice the complainant 
thus secures whatever advantage may exist in having the final word in 
rebuttal upon this matter. But, while thèse considérations deserve at- 
tention whenever a change of future procédure is contemplated either 
by Congress or by the courts, I do not feel justified in taking such a 
step on a motion of this kind, and I shall tlierefore follow the foregoing 
cases in declining to compel the witness to answer the question refer- 
red to. His answer to question 30 is satisfactorily explained by the 
answers to questions 21 and 22, and I think the clear intent of question 
23 was to introduce the Pollock patent on cross-examination, in spite 
of the fact that no ground for such a course could be found in the di- 
rect examination of the witness. As already intimated, thus to widen 
the scope of cross-examination may perhaps be a désirable innovation, 
but to permit it now would be at variance with what is at présent the 
settled practice. 

The motion is refused. 



KYLB v. CHICAGO, R. I. & P. RY. CO. (two cases). 
(Circuit Court, W. D. Arkansas, Ft. Siuitb Division. October 29, 1909.) 

1. Removal of Causes (| 107*) — Motion ro Remand— -Recokd ïo be Cqnsid- 

EBED. 

On a motion to remana, the whole record as flled in tlie ïederal court 
îs to be talcen into considération. 

[Eil. Note. — E'or otlier cases, see Removal of Causes, Cent. Dig. §§ 227, 
228; Dec. Dlg. § 107.*] 

2. Removal of Causes (§ 107*) — Motion to Remand — Amendment of Péti- 

tion. 

Where the' complalnt In an action in a state court against a rallroad 
Company allèges the citlzenshlp of plaintlfï, and that défendant does, and 
dld when the cauee of action arose, operate a certain railroad, and a pé- 
tition for removal by défendant allèges that it is a citizen of another 
State, It Is a reasonable itiferenee that it vvns such wheu the action was 

•For other cases see same topic & § n"dmbj:h in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



KTLE V. CHICAGO, B. I. & P. RT. CO. 239 

eommenced, and the court may properly allow an ameudment speciflcally 
stating such fact. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. § 229; 
Dec. Dig. § 107.*] 

At Law. Actions by G. B. Kyle and E. P. Kyle against the Chicago, 
Rock Island & Pacific Railway Company. On motions to remand to 
State court. Motions denied. 

Oscar L. Miles, for plaintiff. 
Geo. B. Pugh, for défendant. 

ROGERS, District Judge. Thèse two cases are in this court on 
removal from the state circuit court of Logan county, Ark., and in 
both cases a m.otion is made to remand. No reason for remanding the 
cases is pointed out in the motions. The only reason urged at the hear- 
ing is that this court is without Jurisdiction because it does not appear 
that at the institution of the suit the parties were citizens of différent 
States. 

In determining this question, the whole record, as it was filed in 
this court, should be considered. Donovan v. Wells-Fargo Express 
Company, 169 Fed. 363, decided by the Eighth Circuit Court of Ap- 
peals. In that case Judge Adams, delivering the opinion, said: 

"In the light of the foregoing summary of principles which must control a 
détermination of the présent case, attention will now be glven to the pétition 
for removal In order to see whether It, taken In connection with the full 
record, disclosed on its face that the express company had the right of re- 
moval. If it did, the state court thereby lost iurisdietion of the cause, and 
its threatened exercise of it was an interférence with the jurisdiction acquired 
by the Circuit Court to which the removal was takeu, and, for reasons here- 
inafter stated, must be enjoined." 

Looking at the record in this case, we find that the complaint allèges : 

"That he (plaintifiC) is a citizen and résident of the town of Magazine, in the 
county of Logan and in the state of Arkansas ; that the Chicago, Rock Island 
& Pacific Railroad is a railroad corporation engaged lu the business of a 
common carrier of freight and passengers for hire, and was so engaged ou 
the day hereinafter set forth." 

The date referred to, which is the date the négligence complained of 
is alleged to hâve occurred, was the 26th of June, 1908, and the com- 
plaint itself was filed in the Logan circuit court on the llth of March, 
1909. The allégations in both complaints are the same in substance 
and efïect, and the damages laid in each complaint is $10,000. The de- 
fendant, in apt time, filed its pétition for removal, and gave the bonds 
required by the statute. In the application for removal it is alleged that 
the amount involved exceeds, exclusive of costs and interest, the sum 
of $2,000 ; that the suit is of a civil nature ; that the suit is between 
citizens and résidents of différent states, in this, to wit, that plaintiff 
is a citizen and résident of Arkansas, and of the Ft. Smith division 
of the western district thereof, and that the défendant is a corporation 
organized and incorporated under the laws of the states of Illinois 
and lowa, with its résidence and principal place of business therein. 

'For otber cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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An analysis o£ this case shows conclusively that the pîaintiff, at 
the time of the institution of the suit, was a citizen of the Ft. Smith 
division of the western district of /Vrkansas, that the amount in con- 
troversy was over $2,000, and that the défendant is a corporation of 
the States of lowa and Illinois ; but it does not show specifically that, 
at the institution of the suit, the défendant company was a citizen ol 
the States of lowa and Illinois. The Suprême Court of the United 
States in the case of Kinney v. Columbia Savings, etc., Association, 
191 U. S. 78, 24 Sup. et. 30, 48 h. Ed. 103, approved the cases of 
Gibson V. Bruce, 108 U. S. 571, 2 Sup. Ct. 873, 37 L. Ed. 825 ; Akers 
V. Akers, 117 U. S. 197, 6 Sup. Ct. 669, 29 L. Ed. 888 ; Stevens v. 
Nichols, 130 U. S. 230, 9 Sup. Ct. 518, 32 E. Ed. 914, in which it was 
held: 

"Pétitions and bonds for removal are in the nature of process. Wtiere a 
pétition for removal otherwise sufHcient contains a gênerai averment of diverse 
citizenship, with a spécifie and full averment of defendant's cltizensliip, and 
the reqiiisite diverse citizenship of the pîaintiff may also reasonably be in- 
ferred from the record, the Circiiit Court has power, before any action has 
been had on the nierits in the fédéral courts or any steps taken in the state 
courts after the removal, to permit the pétition to be amended by the addition 
of spécifie and complète averments of the citizenship of the pîaintiff." 

The principles there stated cover this case. In that case the plain- 
titï's citizenship could reasonably be inferred from the record, and the 
defendant's citizenship was accurately stated. In this case the plain- 
tilï's citizenship is accurately stated, but the defendant's citizenship 
may also be reasonably inferred, and that is the only différence. The 
principle is precisely the same. The reason why the Circuit Court of 
the United States may in such a case permit the record to be amended 
by stating specifically the diverse citizenship of the party is admirably 
stated by Mr. Justice Brewer, beginning at page 82 of 191 U. S., 
page 32 of 24 Sup. Ct. (48 E. Ed. 103), of that décision. The same 
doctrine is held in Thompson et al. v. Stalmann et al. (C. C.) 131 Fed. 
809, and Kerr v. Modem Woodmen of America, 117 Fed. 593, 54 C. 
C. A. 655, decided by the Eighth Circuit Court of Appeals. When 
the motion in this case to remand was presented, counsel for défendant 
asked leave to amend bis pétition by stating that at the commence- 
ment of the suit and at the time the pétition was filed the défendant 
was a résident and citizen of the states of Illinois and lowa. With that 
amendment made, the requirements of the statute for the removal of 
a case is complète. 

The amendment will therefore be allowed, and the motion to remand 
overruled. 
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RIVERSIDE TRUST CO., Limited, v. EAST RIVERSIDE WAÏER CO. 

(Circuit Court of Appeals, Kintti Circuit. October 4, 1909.) 

No. 1,707. 

Watees and Watee Coubses (§ 254*) — Conteacts foe Sale of Watee— Con- 
stbuction. 

Ttie owuer of certain lands and water rigUts constructed a canal to carry 
the waters from his land to lower lands, and entered Into coutracts witb 
the owners of such lands by whlch he sold and conveyed to eacU a certain 
quantity of water, measured at tbe canal. The contracts provlded that "it 
is understood and agreed * * * tbat water as above stipulated bas beeii 
actually dellvered to tbe vendee, and that said delivery and thls convey- 
ance are accepted by vendee in full satisfaction of ail obligations of ven- 
dor to vendee." AU of them also provided, in efCect, that "vendee hereby 
covenants and agrées to bear his proportionate share of taxes and ail ex- 
penses of maintaining and operating said canal System and ail water 
sources and water rights and structures that may be connected therowith." 
Held, that such contracts must be construed to require tbe vendor to fur- 
nish continuously the stipulated quantity of water, and the covenants of 
the vendees to bear a proportionate share of the expensos related to the 
expenses of delivery only, and did not bind them to contribute to the ex- 
pense of producing the water, or procuring additional sources of supply, 
when by reason of drouth the original supply became inadéquate to flU the 
contracts. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. § 
311 ; Dec. Dig. § 254.*] 

In Error to the Circuit Court of the United States for the Southern 
Division of the Southern District of CaHfornia. 

Action by the Riverside Trust Company, Limited, against the East 
Riverside Water Company. Judgment for défendant on demurrer, 
and plaintiflf brings error. Affirmed. 

The plalntifif In error flled a complaint containing 31 separate counts on an 
equal nunaber of separate contracts to recover certain expenses incurred by it 
in fumishing water to the défendant in error. To review the judgment of the 
court below, sustaining a demurrer to the complaint and each count thereor 
for want of facts sufflcient to constitute a cause of action, the présent writ of 
error was sued ont. The plaintiff in error, whlch will be deslgnated the plain- 
tifC In this opinion, is the successor in interest of one Matthew Gage, who, be- 
tween the years 1884 and 1890, executed the 31 several contracts which are the 
subject of the action. Gage was the owner of certain lands and water rights, 
and hefore the contracts were niade was engaged in construeting a canal to 
carry the waters from the lands which he owned to lower lands, to the owners 
of which he desired to sell water rights, togcther with easements in the canal 
for the delivery of the water. On March 11, 1890, he conveyed the canal and 
the sources of the water to the plaintiff, and the plaintiff took the same, subject 
to the terms and conditions of the said contracts, and assumed and agreed to 
perform Gage's obligations therein expressed. Prier to January 1, 1890, the 
défendant in error, herein to be deslgnated the défendant, succeeded to ail the 
rights so granted by Gage in the contracts above referred to. The complaint 
allèges that prier to January 1, 1900, the water was derived from the sources 
referred to in the Gage contracts, and was supplied thereunder from llving 
and running water in a stream and from flowing artesian welIs, but that there- 
after, and from that date to the commencement of the action, by reason of 
the extrême, unusual, and extraordinarily dry seasons and lack of rainfall, 
and from cllmatic and natural causes, and without fault on the plaintiff's part. 
it was scarce, low, depleted, and insufflcient, and much less than the usual and 

•For other cases see same topic & | numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r ladeies 
173 F.— 16 
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ordinary supply, and œuch less than at the times of the exécution of the re- 
spective contracts, and that many of the flowlng artesian welis ceased to flow, 
and tliat ail the artesian wells, by reason of such conditions, became vastly 
depleted, and a water famine was imminent; that it became necessary, in 
order to overcome the effect of sald dry seasons and lack of rainfall, to con- 
struct, bore, and establish other and additlonal artesian and other wells to get 
water into said canal System and supply, and it became necessary to purchase, 
construct, install, operate, and maintain pumping plants to secure and raise 
water from wells which had ceased to flow and did not flow to the surface. It 
is for the amount of such expenditures, made for the purchase and installiug 
of pumping plants and the opération and maintenance of the same, that the 
action was brought ; the plaintiff demanding of the défendant its proportion of 
such expenses, which proiwrtion the défendant had refused to pay. 

The contracts are made exhibits to the complalnt. In those contracta the 
obligations of the parties of the second part are not expressed in uniform 
terms. In the first three, Gage agreed to construct a canal for Irrigation and 
domestic use from a point on the Arroyo Tequesquite to the west boundary of 
Oarit's land according to a designated survey, or to any other point where the 
party of the flrst part shall obtain a permanent and sufflcient supply of water. 
and deliver the same to the party of the second part at the canal upon the 
liasis of one inch to five acres of land, to be measured under a four-inch pres- 
sure. The party of the second part agreed to pay a certain sum in gross there- 
for, and further covenanted as follows: ■ "tTix)n completion of the canal, the 
repairs and ail expenses shall be done by parties owning the land, with the 
riglit of water from the canal in proportion as hereinbefore mentioned, from 
the date that water is ready to be delivered from said canal by party of the 
first part." 

The fourth contract In point of tlme, and the one which provides for the 
greatest supply of water, was that which was made between Gage and the 
lowa Land & Improvement Company on August 27, 1885. This agreement 
binds Gage to construct a canal for Irrigation, "said canal to be supplied witli 
water from the springs and water rights and from the flow of artesian wells 
bored and to be bored" on certain designated preniises, and binds him to de- 
liver water to the party of the second part, measured at the canal under a 
4-inch pressure, the canal to be of sufflcient capacity to carry at least 50() 
iuches of water. It provides that the canal may be enlarged by Gage at any 
time within five years for the purpose of conveying additlonal water; that 
withln two years from August 1, 1880, the canal shall be cemented on the 
hottom and sides at Gage's expense ; that ail distrlbutiug dltches required for 
irrigating its own lands shall be built by the party of the second part. The 
party of the second part agreed, upon the delivery by Gage of 335 inclies of 
water, measured August 1, 1886, at the canal, under a 4-ineh pressure, for the 
use of its lands, to pay therefor the sum of $167,500, of which. $87,!">00 was ac- 
knowledged to hâve been paid, and the remainder was to be paid upon the 
completion of the caualto the soutli line of section 5, and the delivery of the 
335 inches of water under a 4-lnch pressure thereof, "together with a good 
title. free from ail incumbranee, to said water, water courses, artesian wells. 
springs, and water rights" ; and it was provided that the canal should be held 
in ownership by the party of the second part in proportion as the number of 
inches owned by it bears to the total number of inches which should be de- 
livered from said canal when the final devclopments of water should bave 
been made by Gage. It was distinctly understood that the party of tlie flrst 
part reserved the right to develop and pr()cu),^e water in addition to the ."S.") 
inches aforesaid by means of artesian wells and otlierwise, and to convoy the 
same in said canal for the use of his own and other lands. The obligation of 
tlie party of the second part as to the paynient of expenses is as follows: 
"From the time of delivery of said water by party of the second part, it shall 
bear its proportionate share of the running expenses of said canal, but not for 
enlarging or cenientlng thereof." On Noveniber 10, 1880, Gage executed a deea 
to the défendant, which had become the successor in interest of the lowa Land 
& Improvement Company, conveying a water, right in the Gage canal System 
!n accordance with the terms of the contract. In the deed it was recited as 
follows: "Vendée hereby covenants and agrées to bear bis proportionate 
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share of taxes and ail expenses of maiiitaluiing and operating said canal Sys- 
tem, and ail water sources and water rlglits and structures that may be eou- 
nected therewith, and to pay the sa me monthly or whenever the same shall be 
demauded." 

The otlier contracts were substantially the same as the contract witb the 
lowa Land & Improvement Company, exeepting that 13 thereof were made for 
the supply of water m small quantities, ranging from four-tenths of an ineh 
to 18 inches, aggregating 94.2 Inches, and bearing dates between November 10. 
1886, and March ô, 1888, In whlch contracts the obligation of the parties of 
the second part to pay expenses is thus expressed: "Vendée hereby covenants 
and agrées to bear bis proportionate share of taxes and ail expenses of main- 
taining and operating said canal System, and ail water sources and water rights 
and structures that may be connected therewith"- — and ail of them contalned 
the following provision: "It is understood and agreed, and said understaudlng 
and agreement are indicated by the accep tance of thls conveyance, that water 
as above stipulated has been actually delivered to vendee, and that said de- 
livery and this conveyance are accepted by vendee in full satisfaction of ail 
obligations of vendor to vendee, his heirs and assigna." 

John G. North and William J. Hunsaker, for plaintiff in error. 
Collier & Carnahan, for défendant in error. 

Before GIIvBERT and ROSS, Circuit Jtjdges, and HUNT, Dis- 
trict Judge 

GILBERT, Circuit Judge (after stating the facts as above). The 
allégations of the complaint must be construed, and the rights of the 
parties as to the subject-matter of the action must be determined, in 
the light ofthe contracts which were made between Gage and the re- 
spective parties of the second part thereto. The covenants upon the 
part of the parties of the second part in the 13 contracts last referred 
to in the foregoing statement, standing by themselves, and unafifected 
by the other provisions of the instruments in which they are contained, 
might be said to be sufficiently broad and inclusive to sustain the plain- 
tiff's causes of action thereon. But, in determining their force and ef- 
fect, we must not ignore the circumstances under which the contracts 
were entered into, and especially the subject of the grants and the 
covenants on the part of the grantor. Running ail through thèse and 
ail the contracts, and controlling the construction of the grantee's 
covenants, is the fact that there is in each a conveyance by the grantor 
of a certain designated supply of water, and there is an ackiipwledg- 
ment by the grantee, indicated by his acceptance of the conveyance, 
that the water as stipulated therein had been actually delivered to him, 
and that such delivery and the conveyance are accepted by him in full 
satisfaction of ail obligations of the grantor to him, his heirs and as- 
signs. This iiidicates that the grantor had covenanted to deliver con- 
tinuously to the grantee the quantity of water so granted, and the 
covenants sp made by the grantee to pay a proportionate share of the 
expenses must be deemed to be covenants to pay a share of the expenses 
of the delivery only of that which had been granted, the actual delivery 
of which the grantee had acknowledged, and nbt a covenant to contrib- 
ute to the expenses of producing that which the grantor had granted. 

This construction of the covenants of the g'rantees is. even more 
clearly indicated in thc; other contracts and conveyances between Gage 
and the predecessors in interest of the défendant. It was therein mu- 
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tually agreed tliat Gage should construct a canal, for the purpose of 
irrigation, from a designated point or from any other point where he 
might obtain "a permanent and sufficient supply of water" ; that the 
canal was to be supplied with water from the springs and water rights 
and from the flow of artesian wells bored and to be bored on certain 
described lands belonging to Gage ; and that he was to deliver to the 
grantor in each case a specifîed quantity of water, measured at the 
canal. The considération in each instance was to be paid upon the de- 
livery of the water, and was to be a sum in gross in full payment for 
a perpétuai supply thereof. In brief, the terms of the contracts im- 
port that upon Gage rested the burden of producing the water and caus- 
ing the same to flow upon the surface, thence to be turned into a 
canal and delivered continuously and permanently, and that upon the 
vendees rested the burden of continuously contributing to the ex- 
pansés of maintaining the canal and the branches thereof, and whatev- 
er other structure might be necessary to conduct to their lands the flow 
of water which was to be produced by Gage as a permanent supply 
from his springs and water rights and the flow of artesian wells bored 
or to be bored by him, and that they did not promise to contribute to 
the expense of boring other wells, or of supplying and operating pumps 
to develop new supplies of water, or to the expense of bringing such 
waters to the surface. The sources of water referred to in the con- 
tracts were evidently, at the time when the contracts were made, 
deemed sufficient to supply ail the water which was to be delivered, 
and the installation of pumping plants was not in the contemplation 
of the contracting parties. The intervention of unusual droughts there- 
after cannot be held to hâve imposed any additional obligation on the 
défendant, nor to hâve rëlieved the plaintifï from its obligation to sup- 
ply the water which was to be furnished under the terms of the con- 
tracts. We think the demurrer was properly sustained. 

It is contended that the court below erred in striking out a certain 
amendment to the complaint, which was inserted for the purpose of 
explaining the meaning of the parties to the contracts in the lise of 
the terms "delivered at the canal" and "measured at the canal." By the 
amendment it was alleged that thèse terms did not mean, and were not 
intended by the parties to mean, that the water was to be delivered 
into the canal free of ail expense required to maintain the flow there- 
of, but that the intention of the parties was that the water was to be 
delivered at the canal end of thé latéral ditches or pipes, and that the 
purpose of the provision for the delivery at the canal was to relieve the 
owners of the canal of the expense of maintaining such lateràls and 
that at ail timés the parties to the contracts and their successors in 
interest hâve interpreted and construed said contracts as so allèged, 
and hâve measured the water at the canal end of said lateràls, and that 
the défendant and its predecessors in interest hâve paid their propor- 
tion of the expense iricurred in maintaining the flow ôf water in said 
canal, including the cost pf, conveying it from the varions wells near 
the head of the canal, and including the cost of diverting thë flow of 
the Santa Ana river and conducting the same into the caiial. We are 
unable to see how the matter so alleged could throw any light upon 
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the question whether the défendant in this action should be adjudged 
to pay any part of the expense of purchasing, installing, maintaining, 
and operating pumps and pumping plants. In any view of it, it is but 
an attempt to plead légal conclusions, and there was no error in strik- 
ing it from the complaint. 
The judgment is affirmed. 



GRIFFIN WHEEL CO. v. SMITH. 

(Circuit Court of Appeals, Nintli Circuit. October 4, 1909.) 

No. 1,689. 

1. Masteb and Servant (§ 270*)— M aster 's Liabilitt fok InjObt to Serv- 

ant — Evidence. 

In an action by a servant against the master to recover for a personal 
injury resulting from the falling of a drawbridge, the construction of 
which was alleged to be defective and dangerous, It was not error to 
permit a workman, who assisted in building the bridge, and who testifled 
that he told detendant's foreman in charge that the mode of construction 
was improper and dangerous, to state his reasons, by polnting out the de- 
fects, where such testimony was limited by the court to the purpose of 
showing that knowledge of the defective construction was brought home 
to défendant. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 923; 
Dec. Dig. § 270.*] 

2. WlTNBSSES (§ 380*) RlGHT TO IMPEACH ONE'S OWN WITNESS— SuEPEISE OF 

Party— Use of Prioe Statement of Witness. 

Where a party bas been surprised by the testimony of his own witness, 
he may, in the discrétion of the court, be allowed to ofîer évidence to 
show that prior to the trial the witness made a contradictory statement, 
not for the purpose of impeaching the gênerai character of the witness, 
but for the protection of the party calling hlm ; but where the previous 
statement is in writing, and the party bas been permitted to call the at- 
tention of the witness to the parts which coutradict his testimony, it is 
not an abuse of discrétion to exelude the entire statement, when ofCered 
in évidence for impeaching purposes. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 1214, 1219; 
Dec. Dig. § 380.*] 

3. Trial (§ 200*) — Instructions— Requests— Instructions Alkeady Given. 

The refusai of an instruction as to the assumption of risk, requested 
by défendant in an action by a servant for a personal Injury, held not 
érror, in view of the charge given, which sufflciently covered the subject. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. | 657; Dec. Dig. § 
260.*] 

In Error to the Circuit Court of the United States for the Western 
Division of the Western District of Washington. 

Action by John Smith against the Griffin Wheel Company. Judg- 
ment for plaintifï, and défendant brings error. Afifirmed. 

The complaint of the défendant in error in the action which he brought 
against the plaintifï in error alleged that on and prior to July 18, 1907, the 
former was employed as a common laborer by the plaintlfC in error at its 
foundry and machine plant, his dutles, among other thlngs, being to load and 
push slag cars over a narrow-gauge railroad from. the foundry out to the 

*For other cases see same toplc & % number in Dec. & Am. Dis». 1907 to date, & Rep'r Indexe* 
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dump ; that the said railroad was Iiitersected by a drawbi'idge, over which was 
laid thè rklls of the road ; that the drawbridge was raised and lowered by 
ineans of a crauk, which, when turned, revolved a sprocket wheel, around 
which ran a double belt chaiu, which chaiu, In turulng, revolved another 
sprocket wheel attached to an irou bar at the upper end of the chaiu, causing 
the iron bar to revolve and wind up a rope, one end of which was attached 
to the bar, and the other end to the outer end of the bridge by means of an 
open hook; that the drawbridge, when raised, renia ined in a vertical position. 
and was held there by ineans of tlie said open hook attached to the end of the 
rope ; that the said structure and the appliances for raisîug and loweriug the 
same had been constructed in a négligent, dangerous, and defectlve nianner, 
in that no ratchet or other contrivahce had been furni^hed or attached to the 
crank, so as to prevent the crank from running back by reason of the weight of 
the drawbridge when the saine was being raised or lowered, or in an upright 
position, and that the rope was allowed to run out and permit the drawbridge 
to fall from an upright position without warning ; that the hook at the end 
of the rope was a détective and improper hook, for the reason that it was an 
open hook; that the construction of the said structure and its appurtenauces 
was defective and dangerous for the further reason that "absolutely no safe- 
guard or contrivance lîad been provided on such structure to prevent said 
drawbridge from falling backwards when in an upright position." The eom- 
plaint , alïegfid, further, that the defectlve and dangerous condition of the 
stnieture and Its appurtenauces had existed for a long time prior to the acci- 
dent complalned of, as was well known to the plaintiff in error, but that salrt 
defective and dangerous condition was not known to the défendant in error, 
and that the plaintiff in error, though well knowing said defective and danger- 
ous condition, willfully and negligently and wantonly allowed and permitted 
it to remain, and to be used and operated, in such unsafe and defective con- 
dition, and negligently and wantonly failed to warn the défendant in error of 
such defective and dangerous condition. There was évidence upon the trial 
that the défendant in error had no knowledge or information of the danger of 
the use of the drawbridge or of Its defective construction; that at the time 
of the accident he was uslng and operating said drawbridge in the manner in 
which he had been Instructed to use it by the foreman of the plaintiff in er- 
ror ; that on July 18, 1907, while he was discharging his duties in the foundry. 
lie was directed by the foreman to lower the drawbridge and then liaul out 
slag; that the bridge was then approximately upright, leaning a little back- 
wards, and resting upon a wooden crossplece fastened by short nails to «p- 
rights on either side; that the défendant in error went beliind the drawbridge. 
and pushed the saine out, and manipulated the crank thereof in the manner in 
which he had been directed so to do by the foreman; that upon his pushing 
the drawbridge to a perpendicular position and plaeing his Angers upon the 
crank, the open hook fell out of the ring without liis knowledge, and the draw- 
bridge, welghing between 500 and 600 pounds, fell backwards, broke away the 
said crossplece, and fell upon him, crushing him to the ground and infllctlng 
upon him serions injuries ; that the bridge was constructed under the direction 
of the said foreman, and at the time of Its érection one Furrer, a carpenter 
working thereon, notifled the foreman that it was being constructed in a 
dangerous manner, that it was unsafe because it played below the shaft when 
upright, ànd because the hook, being an open one, was unsafe, for the reason 
that it might slip out of the ring. There was testimony that the blacksmitli 
who had made the hook had notifled the foreman that an open hook was dan- 
gerous to lise upon the structure, as it was llkely to comé out of the ring and 
permit the drawbridge to fall. The testimony of thèse two wltnesses was 
Ijermitted by the court for the purpose of showing knowledge o( the defec;ts 
on the part of the plaintiff in error. There was testimony that, as the bridge 
was tirst constructed, two mèn were required to raise it, but that be- 
fore the accident it was refltted wlth différent sprocket wheels, so that one 
man could opéra te it. The: Jiiry returned a verdict for the défendant in error 
In the sum of $10,000, for which judgment was rendered. 

Bamford A. Robb and Hudson & Holt, for plaintiff in error. 
FJaskett & McMenamin, for défendant in error. 
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Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). It is 
assigned as error that the court admitted in évidence the testimony of 
Furrer, the carpenter, as to the reason why he told the foreman that 
the bridge was dangerous at the time when it was being constructed. 
To that question he answered : 

"Beeause when the bri(lg;e was up, when she got loose out of that hook, 
there was nothlug — if It come unhookecl, there was uothiug — to hold it froui 
f'alling either way ; and, second, I didn't see any appliauce or dog or ratchet 
on the eogwheel." 

It was proper to permit the witness to testify that he warned the 
foreman of the plaintifï in error, at the time of constructing the bridge, 
that the bridge and its appliances as constructed were dangerous, 
But it is urged that it was error to permit him to testify as an expert 
as to the reasons why he considered it dangerous. The court, however, 
was careful to rule that the testimony was admitted only for the pur- 
pose flf bringing home to the company knowledge of the détective con- 
struction of the drawbridge and its apphances, and for the purpose 
of presenting to the jury the question whether or not the plaintiff in 
error used such care as is ordinarily used by reasonably prudent per- 
sons under like circumstances ; and in instructing the jury the court 
said of this testimony: 

"It was not admitted as having any tendency to establish that the structure 
or appliances were not sufflcient or properly made, for tliat is a question to 
lie decided by you. It was admitted solely for the purjiose of bringlug home 
to the défendant lînowledge of the condition of iusutiiciency, if it was in- 
snfficient." 

As safeguarded by the ruling of the court, and the instruction to the 
jury, we cannot see that there was error in admitting the testimony. 
The witness having detailed fully the facts as to the nature of the con- 
struction and its def ects as he saw them and the warning which he gave 
to the foreman, it was not improper to permit him to state the reason 
why he considered them dangerous. It was but another way of point- 
ing out the def ects which he observed in the structure, and to which he 
(lirected the attention of the plaintiff in error. 

It is earnestly contended that the court erred in excluding from the 
évidence a certain written statement purporting to bave been made 
by Walter Grunnert, a witness for the plaintiff in error. The state- 
ment was dated about four months after the date of the accident, and 
seven months before the trial. It consisted of several detached sheets 
of typewritten paper, the last of which only was signed by the witness. 
ïhe witness identified the last sheet of the statement, but, on reading 
the other pages, testified that he could not say that it was an exact copy 
of what he had signed. He was interrogated as to the several dis- 
tinct portions of the statements which were claimed to be contradictory 
of his testimony, and was asked whether or not he had so stated. He 
made no déniai of having made any of the said statements so attributed 
to him. Some of them he admitted that he had made. As to one of 
them, he testified that he did not remember that he had made it, but 
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that he dici not tliink the statement was true. Counsel for the plaintiff 
in error finally offered the whole statement in évidence "for the purpose 
of impeaching the testimony of the witness," and to the otïer for that 
purpose an objection was sustained. The court said: 

"Regardless of the objection, sucli stateinents as are in coutradlctioi) of what 
the witness now says are compétent, for the purpose of sliowing the défendant 
niay hâve been talien by surprise, but to go over the whole statement where it 
Is not in confllct is not compétent. Such stutements as he now coutradicts 
you may call to his attention." 

If a witness unexpectedly gives material évidence against the party 
who calls him, he may, for the purpose of refreshing his memory or 
awakening his conscience, be asked if he has not made a certain contra- 
dictory statement. If he dénies that he made it, a situation arises 
upon which the authorities are divided; many cases hokhng that the 
fact that he made it cannot be shown in évidence. But the rule which 
is sustained, as we think, by the weight of authority and the better 
reasoning, and which this court has heretofore expressly approved in 
Tacoma Ry. & Power Co. v. Hays, 110 Fed. 496, 49 C. C. A. 115, 
is that, where a party has been surprised by the testimony of his own 
witness, he may, in the discrétion of the court, be allovi'ed to ofïer évi- 
dence to show that, prior to the trial, the witness made a contradictory 
statement; and this, not for the purpose of impeaching the gênerai 
character of the witness, but for the protection of the party who calls 
him. The question of the admissibility of such testimony resting, as 
it does, in the discrétion of the court, we can discover in the record no 
ground for holding that discrétion was abused in the présent case. 
The jury, in view of the admissions of the witness as to his prior state- 
ments, had the benefit of practically ail the contradictory testimony 
that his alleged prior statement contained. We find no error in the 
exclusion of the statement from the évidence. 

The plaintiff in error contends that the trial court erred in sus- 
taining the objection to the question, asked the défendant in error, as 
to whether he had not observed Grunnert, at différent times letting 
down the bridge, holding his hand on the crank. But that ruiing of 
the court is not among the assignments of error, and it is not of the 
character of those of which this court should take cognizance in the 
absence of assignment. 

Error is assigned to the refusai of the court to give the jury certain 
instructions to the efïect that if they found from the évidence that 
the défendant in error knew, or by the exercise of ordinary prudence 
could hâve known, that it was dangerous to operate the drawbridge, 
or that the danger of its use was alike open and obvions to him and 
the plaintiff in error, there could be no recovery, and that, by contin- 
uing in the employment of the plaintiff in error without complaint, 
the défendant in error assumed the risks and dangers of the employ- 
ment which he knew, or which he should hâve known. But, while 
the instruction so requested might properly hâve been given, we are 
of the opinion that the charge which the court gave to the jury suffi- 
ciently covered ail the essential features of the case, and that the 
omission to direct their attention more prominently to the rule that 
one who enters the employment of another as his servant assumes the 
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risks of defects resulting from the master's négligence, when those 
defects are obvions or plainly discernible by a person of ordinary pru- 
dence in the servant's situation, was net error for which the judgment 
should be reversed. The court charged that it was the duty of the 
'défendant in error to observe the surroundings, and to use ordinary 
tare to ascertain the state of repair and condition of the drawbridge 
contrivances, to heed the instructions given him, and to obey the orders 
of those selected to direct him, and that, if he failed in those respects, 
he could not recover; that, if he assumed the risks, he could not re- 
cover; that, if the accident was one which reasonable prudence could 
foresee or reasonable skill avoid, he could not recover; and that the 
burden was upon the défendant in error to show that the plaintifï in 
error had failed in its duty to provide him a reasonably safe place to 
work and reasonably safe appliances to work with. "To supply thèse," 
said the court, "was a positive duty, which the défendant could not 
avoid by delegating it to some one in charge of its works, or in any 
other way, and thereby relieve itself of liability, and the plaintifï had 
the right to assume, if he had not discovered to the contrary, or could 
not hâve discovered to the contrary by the use of ordinary care, that 
the appliances provided by the défendant, in so far as they related to 
the plan and construction, were sufficient for his protection." The 
foregoing is but an outline of the instructions given to the jury, the 
détails of which it is unnecessary to repeat. 

It is contended that the court erred in refusing to instruct the jury 
that if they found from the évidence in the case that the plaintifï in 
error had provided another workman to assist the défendant in error 
in lowering the drawbridge, and that the latter attempted to lower the 
same without such assistance, he assumed the risk thereof. The ob- 
jection to this requested instruction is that there was no évidence to 
justify it. The testimony of Grunnert was that it was customary for 
one man to do the work; that of the superintendent, Duffles, was that 
the handle of the crank was only from eight to ten inches long, which 
would indicate that it was intended for one man; and that of Furrer 
was that one man could raise or lower it. The only testimony as to 
two men doing the work was that of Léonard, who testified that he 
had seen two men sent to do it; but he also testified that it was not 
impossible for one man to raise and lower the drawbridge, and that 
he had donc it himself. 

We fînd no error for which the judgment should be reversed. It 
is accordingly affirmed. 



KELLOGG-MACKAT-OAMERON CO. v. HAVRE HOTBD CO. et al. 

(Circuit Court of Appeals, Nintli Circuit September 7, 1909.) 

No. 1,661. 

1. GuARANTY (§ 85*) — Action bt Ceeditoe — Suiticienct of Complaint. 

Défendants, who were building a tiotel, let a contract for a heating plant 
for tlie building to one Brader, who placed an order for the niaterials 
needed with plalntifC. Shortly afterward défendants wrote plaintiff, re- 
eitlng such facts and the terms of payment named in the order, followed 

•For otlier cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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by the following statement: "We are prepared to meet thèse terms with 
Mr. Brader, so that you wlU be perfectly safe In shlpping him tliis ma- 
terlal." To thls plaintiff repUed as foUows: "Your communication of the 
7th Instant, guaranteelng the aecount of P. H. Brader for the materlal 
which we are to shlp hlm for the new Hôtel Havre, and stating terms of 
payment on same, recelved. ïhe same Is satisfactory to us." To this 
letter défendants made no reply. Held that, in an action agalnst détend- 
ants as guarantors of the aecount, the complalnt properly alleged that de- 
fendants intended thelr letter as an ofCer to guarantee the aecount, and 
conflrmed the same by thelr fallure to reply to plalntifC's letter accepting 
the same as a guaranty, and that with such allégations the complalnt stat- 
ed a cause of action. 

[Ed. Note. — For other cases, see Guaranty, Cent. Dlg. § 99; Dec. Dig. 
l 85.»] 

2. EsTOPPEL (§ 107*)— Eqtjitabu; Estoppel— Pleading as EXement of Cause 
op Action at Law. 

The doctrine of estoppel In pais, whlle of équitable orlgln, Is by the 
modem practlce generally applied in actions at law, and -facts constitu- 
ting such an estoppel agalnst a défendant may properly be pleaded in a 
complalnt. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. § 297; Dec. Dig. § 
107.*] 

In Error to the Circuit Court of the United States for the District 
of Montana. 

This was a suit brought by the plaintlfC in error for the purpose of recover- 
Ing judgment upon an alleged guaranty by défendants In error of an aecount 
of one P. H. Brader for goods, wares, and merchandlse purchased by him 
from the plaintiff in error In November, 1904, for the purpose of furnlshing 
the labor and materials for the Installment of a heating plant and necessary 
plumblng and other pipe-fitting for the Havre Hôtel at Havre, Mont. Plaln- 
tlff'a original complalnt, flled May 8, 1907, was superseded by an ameuded 
complalnt flled August 12, 1907. To this amended complalnt défendants de- 
murred generally. The court overruled the demurrer, and by leave of court 
défendants flled a spécial demurrer on the ground of ambigulty and uneertaln- 
ty. Upon the argument of the demurrer, plaintiff obtalned leave of court to 
file a second amended complalnt, which was flled November 1.5, 1907. Thls 
second amended complalnt set forth In hœc verba a letter written by the de- 
fendants and plaintiff's reply thereto, alleged as constltuting défendants' 
guaranty and plaintiff's aeeeptance. Thèse letters appear hereafter In stating 
the materlal allégations of the thlrd amended complalnt. In other respects 
the second amended complalnt was substantlally Identlc-al with the first amend- 
ed complalnt. To thls second amended complalnt a gênerai demurrer was iu- 
terposed, which was sustained by the court Thereupon plaintlfC, on Deeem- 
ber 18, 1907, flled Its third amended complalnt which was In légal eCfect Iden- 
tleal with tlie second amended complalnt, with the addition of four new para- 
graphs relatlng to an alleged ambigulty In défendants' letter. The complalnt 
charged that the défendants caused the ambigulty to exlst, alleged the inter- 
prétation placed upon the letter by plaintiff, and charged that the défendants 
led plaintlfC to believe that défendants' letter was an ofCer to guarantee the 
aecount of P. H. Brader. Défendants moved to strllie out thèse four para- 
graphs as belng Irrelevant, immaterial, and redundant, and the court sustained 
the motion. By thls motion the thlrd amended complalnt was left Identical 
in légal effect with the second amended complalnt, to which the court had sus- 
tained a gênerai demurrer. Défendants dld not plead to this thlrd amended 
complalnt, whereupon plaintlfC entered a default and procured judgment there- 
on from Judge Dietrlch, who at that time was occupylng the bench In the ab- 
sence of Judge Hunt, the résident Judge of the district. 

Immedlately after the entry of this judgment défendants moved to vacate 
the same on the ground that the thlrd amended complalnt dld not state facts 

•For other cases see same toptc & § numbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexas 
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sufBcient to constitute a cause of action and therefore dld not support the 
judgment; that the thlrd ^mended complaint was identical with the second 
amended complaint, to whlch a gênerai démarrer had been sustained ; that the 
order of the court sustalning the demurrer to the second ameuded complaint 
became and was res judicata and the law of the case between the parties until 
reversed or set aslde ; that défendants had made a motion to strike out cer- 
tain portions of the third amended complaint ; that the court had ordered a 
stay of proceedings until such motion could be heard; that the time for an- 
swering or pleadiug to the third amended complaint was suspended during the 
pendency of said motion ; that neither the défendants nor their attorneys had 
received any notice that such motion had been decided, and therefore the de- 
fault judgment was entered prematurely ; and that the judgment was of no 
force or effect. Thls motion was sustained, and the judgment was vacated on 
the ground that it had been entered by inadvertence of the court. Subsequent- 
ly, upon api)Iication of plaintiff, the clerk of the court again entered a judg- 
ment by default. Défendants Immediately moved to set aside thls second 
judgment on the ground stated In the motion to set aside the tirst judgment, 
and a further ground that the former judgment, based on the same default 
and complaint, had been vacated and set aside. Upon the argument the court 
sustained the motion and set aslde the second judgment Plalntifï thereupon 
made two motions, namely: (1) To vacate the order setting aslde the last- 
mentioned judgment; and (2) to enter a judgment on défendants' default. 
The court overruled both of thèse motions, and ordered that the default of the 
défendants for lack of answer or demurrer to the third amended complaint 
be set aside, and granted défendants ten days from the date of the order in 
whlch to plead to the third amended complaint. Défendants thereupon filed 
a gênerai demurrer to this third amended complaint, which was sustained, and, 
plaintiff refuslng to plead further, judgment was entered In favor of défend- 
ants, without the right given to plaintiff to plead further. 

The material allégations of the third amended complaint, as It stood when 
the court sustained défendants' demurrer and entered the judgment against 
whlch the présent writ of error is prosecuted, are substantially as follows: 

That in the fall of 1904, and prier to November 7th of that year, défendant 
Havre Hôtel Company entered into a contract with one P. H. Brader, by the 
terms of which Brader was to furnish the labor and materials for the install- 
ment of a heatlng plant and uecessary plumbing and other pipe-fitting in a 
building known as the "Havre Hôtel," then in course of construction at Havre, 
Jlont. ; the price of such labor and materials, as agreed upon in said contract, 
being about $5,700. That shortly after entering into this contract Brader 
placed an order with the plaintifC at Minneapolis, Minn., for the necessary ma- 
terials, supplies, and fixtures to be used by him in eompleting his^ contract 
with the Havre Hôtel Company. That on November 7, 1904, détendants, for a 
valuable considération, made, executed, and delivered to plaintiiï a writlng of- 
fering or proposing to guarantee the payment by Brader for the materials or- 
dered of plaintiff by said. Brader, which writing was as follows: 

"Havre, Montana, Nov. 7th, 1904. 
"Kellogg-Mackay-Cameron Co., Minneapolis, Minnesota— Gentlemen : Mr. P. 
II. Brader, of this place, was awarded the contract for plumbing and heatlng 
the new Hotel Havre, which is under construction hère now, and informs us 
that he bas placed the order for material for his work with your flrm on terms 
that he is to pay you 00% of your bills when material is on the ground hère 
lless freight), and balance in 60 days. We are prepared to meet thèse terms 
with ilr. Brader, so that you wlll be perfectly safe In shipping him this ma- 
terial." 

That by thls agreement défendants intended to and did offer to guarantee 
the payment by Brader for the materials which he had ordered from plain- 
tiff. That défendants supposed and belleved, when this writlng was made, ex- 
ecuted, and delivered, that plaintiff would understand said writing to be an 
offler to guarantee the payment by said Brader for the said materials when 
furnished by plaintiff. That on November 9, 1904, plaintiff, having received 
tlie said writing, helieved and understood the same to be an oflCer by défend- 
ants to guarantee the proposed aecount of Brader, and plaintiff duly accepted 
the same a.s such ; said acceptance beIng as follows: 



252 173 FEDERAL REPORTER. 

"Tour communication of the 7th Instant, guaranteelng tlie account of P. II. 
Brader for the material whicli \ve are to sliip hijn for the new Hôtel Havre 
and stating terms of paymeut on same, received. TUe same Is satisfactory 
to us." 

That défendants believed and supposed at the tinie of the acceptance liy 
plaintiff that plaintlff understood the writing to be au offer to guaranti^^ th(> 
payment by Brader for the materials when furnished by plaintiff to hini. Tliat 
after défendants had received plaintiff's acceptance of the proposai to s^nnr- 
antee, by which acceptance plaintiff treated the proposai as a guarauty. dé- 
fendants Intentionally remaiued silent, and intentionally failed and neslected 
to uotify plaintifC that they did net Intend their proposai of November 7, ]!M)4, 
to guarantee the account of said Brader. That défendants continued to re- 
main silent until long after the order of Brader was accepted and the goods 
furnished, and until long after notlfled by plaintiff of the default in payment 
by Brader. That by tlieir silence and failure to uotify plaintiff they are es- 
topped to deny that the said proposai of November 7. 1904, and its acceptance 
on November 9, 1904, did not create between plaintiff and défendant a eon- 
tract of guaranty of the account of P. H. Brader. That, by their silence and 
failure to notify plaintiff that said proposai of guaranty was not in fact in- 
tended as such by défendants-, the défendants intended to mlslead and deceive 
plaintiff, to its damage, by inducing plaintiff to aecept and act upon défend- 
ants' proposai as a guaranty of the account of Brader ; and plaintiff, in reli- 
ance upon the silence of défendants, and relying upon their failure and neg- 
lect to notify plaintiff that their proposai of guaranty was not intended as 
such, and being misled and deceived by such silence, neglect, and failure, ac- 
cepted the order of Brader, and in reliauee upon the crédit of the défendants 
furnished the materials to him. That plaintifC, but for such reliance, would 
not hâve accepted the order and would not hâve furnished the materials. That 
défendants are estopped to now deny that the said proposai to guarantee and 
the acceptance thereof did not create, as between the défendants and the 
plaintiff, a contract of guaranty of the account of Brader. That plaintiff, in 
reliance upon the guaranty made by the défendants, and in reliance upon the 
(•redit of the défendants, accepted the order of Brader for the materials, sup- 
plies, and flxtures so placed with it by the said Brader, and with the fuU 
knowledge of the défendants delivered to the said Brader the materials order- 
ed by him ; the same being for the agreed sum of $3,077.84. That Brader 
thereafter made default in the payment of said amount for said materials, and 
failed, neglected, and refused to pay the amount aecording to the terms of the 
guaranty. That plaintifC used due diligence and its utmost endeavors to eol- 
lect the same, falliug in which it brought suit against Brader for the amount, 
and judgment was entered against him on Ai>ril 20, 1906. That exécution was 
issued, and the judgment returned partially satisfled, leaving a deficleney of 
$3,147.61. That on January 7, 1907, plaintifC notitied défendants of the de- 
fault of Brader, and demanded that défendants pay the same in accordance 
with their guaranty. That they wholly failed, neglected, and refused to do so. 
Judgment was demanded against the défendants for the sum of $3,147.61, wltU 
accruing eosts and interest, and for costs of suit. 

Galen & Mettler, for plaintiff in errer. 

F. N. Ulter and Clayberg & Horsky, for défendants in error, 

Before GILBE:RT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
défendants in error submit that the order sustaining the demurrer to 
the second amended complaint fully and finally determined that the 
facts stated in that complaint did not constitute a cause of action, and 
that such détermination became and was res judicata of that question 
until reversée! or set aside. The third amended complaint, after cer- 
tain paragraphs had been struck out by the court, was the same in lé- 
gal effect as the second amended complaint; and it is contended that 
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the ruling of the court on the demurrer to the second amended com- 
plaint disposed of the third amended complaint. The effect of sus- 
taining- the position of the défendants in error would be to hold that 
the judgment entered upon the third amended complaint vvas void 
and of no efifect, and the writ of error would hâve to be dismissedj — a 
resuit not entirely without justification, perhaps, in view of the earnest, 
but equally technical, contention of the plaintiff in error that the court 
abused its discrétion in setting aside the default judgment in favor 
of the plaintiff. In a technical controversy of this character it may be 
well said that "they who take the sword shall perish with the sword." 
But, without expressing an opinion upon thèse proceedings, we will 
consider the case upon its merits. 

The important question of the case is whether the third amended 
complaint states a cause of action. The action as stated is based upon 
the letter written by défendants to plaintiff on the 7th of November, 
1904, and a letter in reply, written by plaintiff to défendants on No- 
vember 9, 1904, and received by défendants on November 11, 1904. 
The letter written by défendants refers to an order placed by one P. 
H. Brader with the plaintiff for material required in carrying out a con- 
tract for plumbing and heating a new hôtel. The letter set forth the 
terms upon which the plaintiff was to furnish this material to Brader 
and said: 

"We are prepared to meet tbese terms with Mr. Brader, so that you will be 
perfectly safe in shipping him this material." 

In reply to this letter the plaintiff wrote to the défendants : 

"Your communication of the Tth instant, guaranteeing the account of P. H. 
Brader for the material which we are to ship him for the new Hôtel Havre 
and stating terms of payment on same, received. The same is satisfactory 
to us." 

To this letter it is alleged défendants made no reply, and remained 
silent and failed to notify the plaintiff that they did not "guarantee the 
account" with Brader, as stated in plaintiff's letter. Défendants' let- 
ter is clearly a proposai relating to an order placed by Brader with 
plaintiff for the supply of material to enable Brader to carry out a 
contract for plumbing and heating a hôtel. The terms of payment for 
this material were stated, and défendants said they were "prepared to 
meet thèse terms with Mr. Brader." This sentence so far is obscure 
and uncertain as to its meaning, but the remainder of the sentence is 
not obscure or uncertain. It is: "So that you will be perfectly safe 
in shipping him this material." This last part of the sentence must 
hâve been intended to convey an assurance that plaintiff would be paid 
for the material ; otherwise, the letter would be meaningless. How 
safe? By the guaranty contained in défendants' letter? This was ob- 
viously what plaintiff wanted to know, and accordingly plaintiff 
promptly wrote to défendants that their communication "guaranteeing 
the account" of Brader was satisfactory. Had défendants used this 
language in their letter, there would hâve been no controversy as to the 
guaranty. What did défendants do then? They remained silent. 
Could any inference relevant to the case be drawn from this silence? 
If so, it was a fact to be stated in the complaint, and the inference was 
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a question for the jury. A reasonable and legitimate inference was 
that the défendants assented to the interprétation placed upon the let- 
ter by plaintifif, and that they thereby intended to be understood as 
guaranteeing the account of Brader. Whether it was sufïicient of it- 
self to justify such an inference would be a question for the jury to 
détermine under the instructions of the court. But our présent con- 
cern is as to whether it was a statement of a fact which, taken in con- 
nection with the other facts alleged, constituted a cause of action. We 
think it did. We think it was properly stated, and constituted an im- 
portant élément in the sufficiency of the complaint. 

The other charge, that défendants by their silence intended to mis- 
lead and deceive plaintiff by inducing plaintiff to accept and act upon 
défendants' proposai as a guaranty of the account of Brader, was 
stated to be for the purpose of setting up a légal estoppel ; that is to 
say, that défendants by their conduct had placed themselves in a posi- 
tion where the law déclares that they will not be heard to deny the 
guaranty. It is charged that, as they were silent when good faith re- 
quired that they should hâve spoken, they cannot now be heard to say 
that that is not true which their conduct unmistakably declared was 
true, and upon the faith of which the plaintiff acted. This is an appli- 
cation of the doctrine of estoppel in pais, which, while originating in 
courts of equity, is now very generally applied in cases arising in 
courts of law. Dickerson v. Colgrove, 100 U. S. 578, 583, 25 L. Ed. 
618 ; Kirk v. Hamilton, 102 U. S. 68, 79, 26 L. Ed. 79 ; Paxson v. 
Brown, 61 Fed. 874, 10 C. C. A. 135, 143 ; Union Pac. Ry. Co. v. 
United States, 67 Fed. 975, 979, 15 C. C. A. 123, 127. 

In this view of thèse allégations, we think the third amended com- 
plaint stated a cause of action. The demurrer of the défendant to this 
complaint should therefore hâve been overruled. 

The judgment of the court is reversed, with instructions to overrule 
the demurrer. 



TJNIïED STATES v. DUNNE. 

(Circuit Court of Appealg, Nlnth Circuit. Septeiuber 7, 3909.)' 

No. 1,670. 

1. Crimikal Law (§ 1192*)— Appkal and Eekok— Peoceedings on Mandate. 

Wliere, upon tlio deatli of a défendant lu a criniinal case in a fédéral 
court pending proceedings in error in tlie Suprême Court to revlew a .ludg- 
ment of conviction, the wrlt of error was dismissed and tlie cause was 
remanded for sucli furtlier proceedings as "according to rlght and jus- 
tice and tlie laws of the United States ought to lie had," on the filiug of 
such mandate the Jurisdiction of tire trial court reattached, and con- 
tinuert until action was taken pursuant to the mandate, and the court had 
authorlty to conslder and act upon a motion in abatement. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dlg. § 1192.*] 

2. Courts (§ 405*)— Circuit Court of Appeals— Appellate Jukisdiction— 

Décisions Reviewable. 

x\n order of a Circuit Court of the United States deelaring a .iudgment 
In a criminal action abated by reason of the death of the défendant after 
the entry of the judgment is in an independout proceeding of a civil na- 

For other cases see same toplc & § numbbk tn Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ture, and reviewable on writ of eiTor by the Circuit Court of Appeals at 
the instance of the United States. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 109T-1103; Dec. 
Dlg. § 405.* 

Jurisdiction of Circuit Court of Appeals in gênerai, see notes to Lau 0\v 
Bew V. United States, 1 O. C. A. 6 ; United States Freehold Land & Emi- 
gration Co. V. Gallegos, 32 C. C. A. 475.] 

3. Fines (§ 17%*)— Death of Défendant Atter Jtjdgment— Abatement dp 
Cause. 

A judgment entered against a défendant convicted under Rev. St. | 
1782 (U. S. Comp. St. 1901, p. 1212), whieh provides that auy person vio- 
lating the sanie shall be deemed gullty of a mlsdemeanor and shall be 
imprisoned and fined, is whoUy pénal, and the death of the défendant after 
judgment and while the case is pending in an appellate court on writ of 
error opérâtes to abate the entire cause of action, and the fine is not col- 
lectible from the defendant's estate. 

[Ed. Note. — For other cases, see Fines, Cent. Dig. § 2701; Dec. Dig. § 
171/2.*] 

In Error to the Circuit Court of the United States for the District 
of Qregon. 

For opinion below, see 163 Fed. 1014. 

In February, 1905, John H. Mitchell. then a United States Renator from the 
State of Oregon, was indicted by the grand jury for the district of Oregon for 
a violation of section 1782 of the Revised Statures of the United States for 
agreeing to reçoive and receiving from one Frederick A. Kribs compensation 
for sei-vices rendered in appearing before the Commlssioner of the General 
Land Office for the purpose of pursuading the Commlssioner to make spécial, 
expedite, and approve certain fraudulent applications and claims for tracts 
of public lands in the state of Oregon, in whlch the said Kribs was interested. 
The indlctment contains seven counts, each alleging in substance that Mitchell, 
while a Senator of the United States, had accepted and received from Kribs 
various amounts set forth in the separate counts in payment for services ren- 
dered in appearing before the Commlssioner of the General Land Office with 
relation to the applications, proceedings, claims, matters, and things in which 
the United States was directly interested. On this indictment Senator Mitchell 
was tried before a jury in the Circuit Court for the district of Oregon and 
found guilty. On the verdict as rendered by the jury the court, on July 25, 
1905, entered a judgment that the défendant pay a fine of $1,000, and that he 
be imprisoned for a term of six months. Thereupon Senator Mitchell gave 
a supersedeas bond, and on July 29, 1905, sued out a writ of error from the 
Suprême Court of the United States. While the writ of error was pending in 
the Suprême Court, Senator Mitchell died. This fact being suggested to th(! 
court by eounsel, the writ of error was dismlssed by the court, and a man- 
date issued to the Circuit Court "that sueli proceedings be had in said cause 
as according to right and justice, and the laws of the United States, ought to 
be had, the said writ of error notwithstandiug." This mandate was flled in 
the Circuit Court on August 15. 1906, but no proceedings were had thereon 
until July 11, 1907, when David M. Dunne, the défendant in error, and the 
duly appolnted and qualified administrator of the estate of John H. Mitchell, 
filed a motion, supported by his afBdavit, praying for an order declarlng the 
entire proceedings in the cause abated by reason of the death of the défend- 
ant, and for the cancellation of the fine inii)osed upon the défendant, together 
with the entry thereof in the judgment docket, and declarlng the same to be 
no longer of any validlty. The motion was granted, and a judgment entered 
accordingly. To this judgment the United States prosecutes the présent writ 
of error. 

John McCourt, U. S. Atty. 

Bauer & Greene, for défendant in error. 

•For other cases see same topic & § kumeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before GILBERT, ROSS, and MORROW, Circuit Juciges. 

MORROW, Circuit Judge (after stating the facts as above). In 
United States v. Pomeroy _(C. C.) 152 Fed. 279, the défendant was 
convicted of giving rebates in violation of the interstate commerce act 
and its amendments, and sentenced to pay a fine. The défendant died 
after judgment and before the fine was paid. It was held by tlie Cir- 
cuit Court that the judgment and entire proceedings abated on the 
death of the défendant, and it was not a claim enforceable against his 
Personal représentatives. An order was entered accordingly. The case 
was taken to the Circuit Court of Appeals for the Second Circuit upon 
writ of error, where the order was reversed upon the ground that 
when the order was entered the court had lest control of the judg- 
ment. The term in which the judgment was entered had expired be- 
fore any proceedings in abatement had been taken. When, therefore, 
the court in a subséquent term made the order abating the judgment 
and ail proceedings thereon, it had no power to make the order, and 
its action in making the same was held to be erroneous. 

It is suggested on behalf of the United States that the same ques- 
tion arises in this case; that the judgment against Mitchell was en- 
tered on July 35, 1905, and the term in which the judgment was enter- 
ed terminated on the first Monday of October, 1905, and the motion to 
abate the judgment was not entered until June 11, 1907. But the writ of 
error and supersedeas bond stayed the exécution of the judgment and 
removed the record into the Suprême Court of the United States. Such 
proceeding, under section 1007 of the Revised Statutes, operated to 
suspend the exécution of the judgment of the Circuit Court pending 
the writ of error in the Suprême Court and until the case was there 
determined or remanded. The Slaughter-House Cases, 77 U. S. 273, 
291, 19 L. Ed. 915. Upon the death of the défendant and the sug- 
gestion of that fact to the Suprême Court by counsel, the writ of 
error was dismissed and the cause remanded to the Circuit Court, with 
direction "that such proceedings be had in said cause as according to 
right and justice, and the laws of the United States, ought to be 
had." When this mandate was filed in the Circuit Court on August 
15, 1906, the jurisdiction of that court reattached, and continued until 
action was had in accordance with the direction of the mandate. Such 
action was had in due course of procédure, and resulted in the judg- 
ment now before this court. The expiration of the term after the 
entry of the original judgment did not, under the circumstances, de- 
prive the Circuit Court of jurisdiction to act upon the mandate; nor 
did the expiration of the term in which the mandate was received op- 
erate to deprive the court of jurisdiction to enter a judgment in ac- 
cordance with its direction, when the proceedings thereon in due course 
required such action. It follows that the Circuit Court had jurisdic- 
tion to enter the judgment now imder considération. 

The défendant in error moves the court to dismiss the writ of error 
for want of jurisdiction, on the ground that this is a criminal case, 
and no right bas been conferred by law upon the United States to 
obtain a review of a judgment in such a case by writ of error from this 
court. In United States v. N. Y. Cent. & H. R. R. Co., 164 Fed. 
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324, 90 C. C. A. 356, the Circuit Court of Appeals passed upon this 
identical question, and held that an order of the Circuit Court declar- 
ing a judgment in a criminal action abated by reason of the death of 
the défendant after the entry of the judgment was an independent 
proceeding of a civil nature, which might be reviewed in the Circuit 
Court of Appeals at the instance of the United States upon writ of 
error. In discussing the question of jurisdiction the court there said : 

"At the outset the défendant contends that the government bas no right to 
proeeed in this way ; that a writ of error can be sued ont by the United States 
in a criminal case only to the Suprême Court, and to that court only in par- 
ticular instances. The right of the government may be so llmited in criminal 
cases. But this is net a criminal case. ïhe issue in the criminal proceed- 
ings was the guilt of the accused. That issue had been terminated before 
thèse proceedings were instituted. Indeed, the very occasion for thèse proceed- 
ings was the elosing of the criminal case by the rendition of the judgment. 
Instead of being criminal in their nature, thèse proceedings constitute, in ef- 
feet, a civil suit by the représentative of Mr. Pomeroy's estate to relieve it 
from the payment of the judgment, for a cause wholly apart from the ques- . 
tlon of his guilt or innocence. The contention that the United States has no 
standing to prosecute this writ is, therefore, not well founded." 

We concur in that view. The words "criminal case" apply to pro- 
ceedings in a court against an accused person charged with doing some- 
thing forbidden, who, if found guilty, is punished. Bessette v. W. B. 
Conkey Co., 194 U. S. 324, 326, 24 Sup. Ct. 665, 48 h. Ed. 997. The 
présent proceeding in abatement of judgment is not against an ac- 
cused person charged with a crime, nor is an accused person a party to 
the proceeding. The judgment is against the person of John H. Mit- 
chell ; but no further proceeding can be had against him. The power 
of the court to enforce its judgment against him is at an end. The 
question of the civil liability of the estate of John H. Mitchell upon the 
judgment must, therefore, be a civil case, as distinguished from a 
criminal case. It follows that this court has jurisdiction over the writ 
of error. 

The remaining question is whether the cause abated by the death 
of the défendant. In a criminal case the death of the accused after 
judgment, and while the case is pending in the appellate court upon 
writ of error, opérâtes to abate the cause. List v. Pennsylvania, 131 
U. S. 396, 9 Sup. Ct. 794, 33 L. Ed. 222; Menken v. Atlanta, 131 
U. S. 405, 9 Sup. Ct. 794, 33 L. Ed. 221. In Schreiber v. Sharpless, 
110 U. S. 76, 3 Sup. Ct. 423, 28 h. Ed. 65, the Suprême Court said : 

"The Personal représentatives of a deceased party to a suit cannot prosecute 
or défend the suit after his death, unless the cause of action, on account nf 
whlch the suit was brought, is one that survives by law. Rev. St. § 955 (U. 
S. Comp. St. 1001, p. 607). At common law actions on pénal statutes do not 
survive (Com. Dig. tit. "Administration," B, 15), and there is no act of Con- 
gress which establishes niiy other ruie in respect to actions on the pénal stat- 
utes of the United States. The right to proeeed against the représentatives 
of a deceased person dépends, not on forms and modes of proceeding In a suit, 
but on the nature of the cause of action for which the suit is brought. If the 
cause of action survives, the practice, pleadings, and forms and modes of 
proceeding in the courts of the state may be resorted to in the courts of the 
United States for the purpose of keeping the suit alive and bringing in the 
proper parties. Rev. St. § 914 (U. g. Comp. St. 1901, p. 684). But, if the cause 
of action dies with the person, the suit abates and cannot be revived. Wheth- 
er an action survives dépends on the substance of the cause of action, not 

173 F.— 17 
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on the forms of proceeding to enforce It. As the nature of penalties and 
forfeitiires imposed by acts of Congress cannot be changed by state laws, it 
foUows that State statutes, allowing suits on state pénal statutes to be prose- 
cuted atter the death cl' the otïeiuler, can bave no etïect on sulls in the courts 
of the United States for the recovery of penalties imposed by an act of Con- 
gress." 

The rule that a statutory penaUy merged in the judgment becomes 
a debt, and may be recovered from the estate of the judgment debtor, 
does not apply in this case. The indictment was under section 1782 
of the Revised Statutes (U. S. Comp. St. 1901, p. 1212), providing that 
every person offending against the statute should be deemed guilty of 
a misdemeanor, and should be imprisoned and fined. The verdict of 
the jury was guilty. The judgment imposed a punishment of a fine 
and imprisônment as provided by the statute. This judgment is be- 
fore us, and is made the basis of the claim of the United States against 
the estate of the défendant. For the présent purpose it is an indivisible 
judgment and wholly pénal. It cannot be separated into parts, and one 
part kept alive as an indemnity, while the other, as a penalty, perishes 
with the death of the défendant. "Upon the face of the record, the 
action arises ex delicto; and ail private criminal injuries or wrongs, 
as well as ail public crimes, are buried with the ofïender. 3 Bac. Abr. 
539." United States v. Daniel, 47 U- S. 13, 12 h. Ed. 323. The entire 
cause of action abated upon the death of the défendant. List y. Penn- 
sylvania, supra; Menken v. Atlanta, supra. 

The judgment of the Circuit Court is affirmed 



THE TIIRASIIER. 

(Circuit Court of Appeals, Ninth Circuit. August 2, 1909.) 

No. 1,7(H. 

1. SeAMEN (§ 30*)^DlSCIPLINE AND PUNISÎIMENT— StATUTORY PROVISIONS. 

Rev. St. § 459G, as amended by Act Dec. 21, 189S, c. 28, § 19, 30 Stat. 
760 (U. S. Couip. St. 1901, p. 3113), which provides that seamen for will- 
ful disobedienee to lawful commands shall be punishable at the option 
ol' the master by being placed in irons and by a forfeiture of pay, and for 
continued willful disoliedieuee by being placed in irons on bread and wa- 
ter until such disobedienee shall cease, and also by a forfeiture of pay, 
does not deprive the master of authority in his discrétion to impose a 
milder punishment. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §■§ 195-211; Dec. 
Dlg. § 30.*] 

2. Seamen (§ 30*) — Discipline and Punishment— Construction of Statute 

— "Punishable." 

In Rev. St. § 4596, as amended by Act Dec. 21, 1898, c. 28, § 19, 30 Stat. 
760 (U. S. Comp. St. 1901, p. 3113), providing that offenses by seamen 
shall be punishable as therein prescribed, tlie word "j)unishable" does 
not meau "must be punished," but "may be puuished" as therein pro- 
vided. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 195-211 ; Dec. 
Dlg. § 30.* 

For other définitions, see Words and Phrases, vol. 7, p. 5849.] 

•For other cases see same toplc & § nombeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Seamen (§ 30*) — Discipline and Pttnisiiment— Lawfulness of Punisii- 

MDNT. 

An order of the master of a vessel requiriiig a sèaman to go aloft and. 
scrape the masts as a punisliment for fightiiig in violation of orders, held 
within tlie master's discrétion, and ttie placing of tlie seamau in Irons 
witli a stick inider liis lunées and over his arms for liis refusai to obey 
the flrst order, until he woitld consent to do so, not to entitle hlm to re- 
cover damages agaiust the ship; the évidence being that it caused liim 
no appréciable suffering. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 195-211; Dec. 
Dig. § 30.*] 

Appeal from the District Court of the United States for the North- 
ern District of California. 

Edward 0. Dean, appellent, brought a llbel in rem against the whaling ves- 
sel Thrasher to recover $600 damages on aceount of alleged breach of the con- 
tract of good treatment. Appellant's allégations are, in efïect, that he was 
a mariner, and, after signing shipping papers, went aboard the Thrasher in 
the month of February, 1908, to go as a seaman for a whaling voyage in the 
Korth Pacific and Arctic Océans; that in April, 1908, while the vessel was 
in Bering Sea, fast in ice, with the température below freezing, the master 
of the ship, wlthout justification, caused libelant to be sent aloft, and there 
to be kept for about an hour and a half scraping the main royal and tpp- 
gallant masts; that while scraping the masts libelant's hands became so 
numb that he could not continue scraping; that thereupon said libelant was 
ordered down from aloft, and that the master caused handcuffs to be put on 
libelant's wrists, and his wrists, when handcuffed, to be placed below his 
knees with a pôle placed over each of his arms at the elbows, and under each 
of liis knees, the pôle being lashed with stout ropes ; that while so tied libel- 
ant was confined in the runway of the vessel for about 45 minutes ; that aft- 
er he was released the master again sent him aloft to scrape the masts, and 
kept him aloft for about an hour, when he was permitted to come down and 
to hâve one hardtack and a cup of water, and was then again sent aloft to 
continue scraping, and was kept aloft about an hour and a half. 

Claimant dénies the allégations of cruelty and breach of the contract of 
good treatment, and allées, in substance, that during good weather the libel- 
ant was sent aloft to scrape the top-gallant mast as a punisbnient for as- 
saulting other members of the crew ; that libelant persistently disobeyed the 
orders of the master, and was thereupon ordered to be put in irons. Claim- 
ant sets up willful disobedience of orders, and dénies that a stick was put 
under libelant's knees so as to cause him any suffering unless his position 
would continue for a long period of time. It says that the master told libel- 
ant that he could be released the moment he would déclare himself ready 
to obey orders and submit to the master's reasonable discipline ; but that li- 
belant willfuUy refused to obey orders, and therefore voluntarily remained 
in irons and confinement, but was released as soon as he agreed to submit to 
the master's lawful orders. Claimant dénies that the master caused libelant 
to be sent aloft a second time without justification, dénies that the master 
kept him aloft for about an hour, and says that the master kept him aloft 
a much shorter time, and only long enough to ascertain that libelant obeyed 
lawful orders and subniitted to lawful discipline, dénies that libelant was sent 
aloft a third time, and dénies ail allégations of pain, suffering, and distress. 

The issues were tried before the District Court, where it was decided that 
the évidence sustained the allégations of the answer, and that the facts af- 
flrmatively stated in the answer constituted a sufllcient défense to claim of 
libelant for substantial damages. Decree was entered dismissing the libel 
with costs. Libelant appeals. 

F. R. Wall, for appellant. 
Andros & Hengstler, for appellee. 

'For other cases see same topic & § ndmbeb in Dec. & Am. Dlgs. 1907 to date, & Kep'r ludesiei 
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Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge. 

HUNT, District Judge (after stating the facts as above). We will 
assume that appellant is correct in his position that sections 4596 and 
4597 of the Revised Statutes of the United States of 1878, as araend- 
ed by Act Dec. 21, 1898, c. 28, §§ 19, 20, 30 Stat. 760, 761 (U. S. 
Comp. St. 1901, pp. 3113, 3115), relating to ofifenses of seamen and 
punishment therefor, are applicable to whalers as seamen, and that by 
section 26 of the act whaling ves^els are brought within its provisions, 
and upon this assumption we will inquire whether the décision of the 
District Court should be overruled or not. 

There was ample évidence to show that the libelant seaman had fre- 
quently made assaults upon his shipmates, that he was a quarrelsome 
man of bullying nature, and that he had been reprimanded for "slug- 
ging" shipmates on several occasions shortly before the incidents 
which gave rise to this action. It appears that upon April 11, 1908, 
he assaulted a shipmate, thus disobeying the captain's express order 
that there should be no fighting. While the captain was reprimanding 
him for this last assault, several of the crew told the mate that, unless 
the captain stopped libelant from fighting the men in the forecastle, 
they would kill him. The mate at once told the captain what the men 
said, and, to punish libelant for the assault, the captain ordered him 
to go to the masthead and scrape it. The température was probably 
just below freezing, so libelant took his mitts and coat. Claimant's 
évidence is to the effect that libelant sat at the masthead for about 20 
minutes, but did not scrape; that thereupon he was called down, and 
asked if he was going to scrape the mast; that he said "No," and 
refused duty ; that the captain then asked him if he knew what would 
become of him if he refused to do duty; that he replied that he would 
go in irons first, and would stay there; that thereupon, by the cap- 
tain's orders, the mate put libelant in irons with his wrists below the 
knees, and a stick placed under his knees, so tied with twine as to 
prevent him from shoving his feet ont; that libelant was told that he 
would be released vi^henever he would "sing out" and "be a man," and 
do his duty. Libelant was put in the ranvi^ay, where he remained in 
irons about 45 minutes, when he asked to be and was released. It is 
in évidence that he was then again sent to the masthead for about 
half an hour, finished scraping, and came down, and was given a meal 
of hardtack and water for dinner. Whether he was sent back to the 
masthead a third time, is not clear. The story of libelant conflicted 
in. part with that of the master and mate, libelant saying, among other 
things, that he scraped the mast until his hands became numb, and that 
he did not refuse to scrape any longer. He also said that by his treat- 
ment and the position he was in he was made to sufifer, while claim- 
ant's évidence is to the efïect that his position would not produce suf- 
fering unless he remained in it for some period of time. 

From ail thèse facts, it is plain that libelant was guilty of willful 
disobedience of the order of the master not to fight, and that he was 
liable to severe punishment therefor. The act of December 31, 1898 
(Rev. St. § 4596) provides that, whenever any seaman who has been 
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lawfully engagée! commits any of the offenses enumerated in tlie act, 
"he shall be punishable as f ollows" : 

"Fourtb. For willful disohedience to any lawful command at gea, by beitig, 
at the option of the niaster, placed in irons until such disobedience shall cease, 
and upon arrivai in port, if of the United States, by forfeiture frora bis wa- 
ges of not more tban four days' pay, or upon arrivai in a foreisîii port by for- 
feiture from bis wages of not more than four days' pay, or. at the discrétion 
of the court, by imprlsonment for not more than one month. 

"Fifth. For continued willful disobedience to lawful command or continued 
willful neglect of duty at sea by being, at the option of the master, placed in 
irons, on bread and water, with full rations every fifth day, until such dis- 
obedience shall cease, and upon arrivai in port, if of the United States, by 
forfeiture, for every twent,y-four hours' continuanc-e of such disobedience or 
negiect, of either a suni of not more than twelve days' pay or sufficient to 
defray any expeuses which bave been properly incurred in hiring a substitute, 
or upon arrivai in a foreign port, in addition to the above penalty, by im- 
prlsonment for not more than three mouths, at the discrétion of the court." 

As we understand appellant's argument, it is that inasmuch as the 
statute qtioted provides that one doing an act is punishable in a certain 
way, and inasmuch as there is no expressed Hability to punishment in 
any other way, the master of a ship bas no right to impose any punish- 
ment upon a seaman committing an offense enumerated in the statute 
by means other than those expressly specified in the statute. As ap- 
plied to the facts, it is contended that, when this libelant willfully dis- 
obeyed the command of the master against iîghting, the only right of 
punishment which the master had was to put him in irons, to enforce 
forfeiture of wages or otherwise to punish more severely, as the dis- 
obedience may bave warranted, and as the statute bas specified. In- 
volved, too, in this argument, is the proposition that the master ex- 
ceeded bis authority in the first order to Hbelant to scrape the masts. 
The necessary déduction from this reasoning is that the master of a 
ship has no right or power to impose less punishment for disobedience 
of a lawful order than the full measure written in the law, and that 
no matter how slight may be the disobedience to a command, or how 
trivial may be the continued neglect of duty, if it has been willful, the 
offending seaman must either go unpunished altogether or be put into 
irons with possible loss of pay, and On bread and water until the dis- 
obedience shall cease. If this is correct, the master has no power to 
punish by way of change of duty. Carried farther forward, it leads 
to the conclusion that there can be no administration of correctional 
discipline by way of confinement unless in irons; and that irons alone 
may not fulfill the exactions of the law in instances of continued will- 
ful disobedience, for the language spécifies irons and bread and water, 
and it may be forfeiture of pay besides. We cannot accept the con- 
clusions made inévitable by the argument. They would lead to the es- 
tablishment of rules practically taking from the master a right to pun- 
ish mildly if the exigencies warranted his doing so. A resuit would be 
the déniai of the master's discrétion to exercise humane considération 
for seamen, which pervades the spirit of maritime law, notwithstand- 
ing the absolute authority necessarily possessed by a master on board 
his ship. 

The common as well as the marine law makes it lawful for the mas- 
ter to correct mariners in a reasonable and moderate manner as the 
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particular circumstances of each case may call for; and in providing 
that a seaman guilty of willful disobedience "shall be punisliable" by 
irons and forfeiture of pay, or irons, bread and water, and forfeiture 
of pay, as the circumstances of the disobedience may warrant, Con- 
gress could not hâve meant to circumscribe the right of the master by 
taking from liim authority to impose a less severe punishment, where 
the master in bis discrétion chooses to impose it, or to deprive him of 
the power to apply punishment by way of correction to préserve the 
good order and discipHne of the ship. The vvord "punishable" does not 
mean "must be punished" but "hable to be punished" as specified. 
In re Mills, 135 U. S. 263, 10 Sup. Ct. 763, 34 L. Ed. 107 ; People v. 
Keating, 61 Hun, 260, 16 N. Y. Supp. 748; U. S. v. Watkinds (C. 
C.) 6 Fed. 152 ; People ex rel. v. Murphy, 185 111. 623, 57 N. E, 820. 
Surely it does not lie in the mouth of a seaman who bas been guilty of 
willful disobedience of a lawful order to complain that the punishment 
imposed was not as severe as the offense made him liable for. In dis- 
cussing the riglits and duties of masters of ships in relation to the 
crew during the voyage Judge Story, in United States v. Freeman, 
Fed. Cas. No. 15,162, said: 

"It is doubtless true that the master has a right to requlre of them a prompt 
and ready performance of duty, and an habituai obédience to reasonabîe com- 
mands at ail times. The safety of tlie ship and the snccess of the voyage es- 
sentially dépend upon the due enforcement of this right. And in proportion 
as the urgency of the occasion, and the necessities of the sea service, require 
instant compliance with sueh conimands, the duty of the seamen to obey be- 
coiue more pressing and ol>ligatory. If obédience does not foilow, the master 
raay compel it by punishment, and the nature and extent of the punishment 
must be decided by the exigency of the case. The master may also apply 
punishment by way of correction for past as well as présent offenses to pré- 
serve the good order and discipline of the ship. But, after ail, however sum- 
mary or strict may be his power, it is not unlimited, nor Is it to be exercis- 
ed in an arbitrary, cruel, or revengeful manner. The authority of the master 
on board the ship is nearly allied to that of a piirent, and is to be used with 
reasonabîe tenderness and humanity. No punislunent can be inflicted unless 
for reasonabîe provocation or cause; and it mnst lie moderate and just and 
proportionate to the nature and aggravation of the offense. The law does not 
permit the master to gratify a brutal and low revenge, or to inflict cruel and 
unnecessary punishmeuts. It allows no excess, either in the mode or the na- 
ture, or the object of the punishment. It upholds the exercise of the author- 
ity only when it is for salutary purposes, not wheu it arises from personal 
préjudice, caprice, or dislike, or from gross and vindictive passions." 

The order to scrape the masts was in itself to do -a seaman's duty, 
and the District Court evidently did not believe libelant's story that he 
suffered seriously from cold. We cannot find that the order was un- 
reasonable or un justifiable, although the motive for the order was to 
punish. It was very much less severe a penalty than might bave been 
given if the full authority of the master had been used. Libelant 
ought to bave obeyed ; and his Vk^illful disobedience brought upon him 
the conséquences. Having refused to obey such lawful order, to en- 
force obédience, the imposition of the punishment specified in the stat- 
ute became the absolute right of the, master. Hence libelant cannot 
complain because he was afterwards put in irons and given bread and 
water. If, after his release, he was again sent to the mast, it is not a 
just cause for complaint. The putting of the stick under libelant's 
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knees was an act on the part of the master that cannot be approved of, 
but the weight of the évidence is that it caused no appréciable suffer- 
ing for the time libelant remained in irons. 

The learned judge of the court below must hâve so found, and, as 
his conclusion was supported by évidence, this court will not set it 
aside. Libelant's case is without substantial merit. 

Decree affirmed. 
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LicENSES (§ 33*) — Alaska — Constbtictioîi of Statutes— Apportionment or 

LiCENSE MONEYS IN TOWNS. 

The power given to the District Court lu Alaska by Act March 2, 1903, c. 
978, 32 Stat. 944, to apportion the liceuse moueys coUected from persons 
for doing business wlthin an incorporated town, and thereby required to 
be paid over by the clerk of the court to the treasurer of the municipality, 
and to designate by order the proportion that should be used for school 
and for municipal purposes, respectlvely, was taken away by Act Aprll 
28, 1904, c. 1778, .33 Stat. 529, which for the flrst time authorlzed the com- 
nion councll of incorporated towns to levy a gênerai tax for school pur- 
poses, and required it to establish and maintain schools and provide the 
necessary funds therefor, and which also provlded that the license moneys 
should be paid over to the municipal treasurer without qualification, "to 
be used for school and municipal purposes," and repealed ail ineonsistent 
acts. Since such act the apportionment of such fund rests with the com- 
mon councll of the town. 

[Ed. Note. — For other cases, see Licenses, Cent. DIg. § 67; Dec. Dig. § 
33.*] 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

John Rustgard and Campbell, Metson, Drew, Oatman & MacKenzie, 
for plaintiffs in error. 

C. S. Hannum, Albert H. Elhot, and John T. Reid, for défendants 
in error. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge. 

ROSS, Circuit Judge. The plaintififs in error constitute the common 
council of the town of Nome, in the district of Alaska, and the de- 
fendants in error the school board of the Nome school district. The 
school board having presented a pétition in writing to the court below, 
asking its order apportioning the fédéral license moneys collected by 
it in pursuance of law, so that the petitioner should receive 50 per cent, 
thereof , or such other percentage as the court should deem proper, up 
to the amount of $30,500, with which to pay the indebtedness already 
incurred and to be incurred during the school year then ensuing, and 
directing the treasurer of the town of Nome to pay directly to the 
petitioners such percentage of the license moneys as should be appor- 
tioned by the court for the purposes stated, and an order to show cause 

'For other cases see same topic & S ndmbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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why tlie pétition should not be granted having been served upon tlie 
plaintiffs in error by the direction of the court, objections were filcd 
by them, to which the petitioners replied. The liearing resuUed in thèse 
iàndings : 

"(1) That the sum of $20,500 is tlie proper aniount to be apportloued for the 
use of the school board for the purpose of enabling the board to pay the iii- 
debtediiess against the school distric't, and for the due maintenauce of the 
JS'ome public schools for the ensuius school year. 

"(2) That ou the 2GtU day of August, 190S, the finance eommittee of the 
common couueil of the towu of Nome recominended that the request of the 
Nome scliool board that the $20,000 be made available for school purposes for 
the ensulng scliool year be granted, and that said suni be made available for 
such purposes, vvith the followlug exception: That $3,000 thereof be dcducted 
froin the amount so to be made available for school purposes for the current 
year, until sucb time as the school board bas exhausted its resources at law 
to recover the sum of $3,000 claiiiied by sald common council to hâve been 
illegally withdrawn from the fuiids of the school district by members of 
former school boards. 

"(3) That on the 2S>th day of August, 1908, the recommandation of the finance 
eommittee of the common council of the town of Nome was regularly approved 
by the members of said common council In reguiar meeting assemWeà, and that 
by reasoii of the action of said common council oniy $17,500 was made avail- 
able for school purposes, and that $3,000 of sald sum of $20,500 Is not avail- 
able for school purposes ; the same being made dépendent upon action of said 
petitioners to recover the said sum of $3,000 claimed by sald common council 
to hâve been Illegally expended by former members of tlie school board. 

"(4) That sald sum of $3,000, in addition to said sum of $17,500, should 
be made available for school purposes for the ensulng school year, withont 
regard to any liability of former uiombers of the Nome school board to the 
Nome school district." 

Upon thèse findings the court adjudged that the council — ■ 

"set apart, apportion, and pay over to the treasurer of the Nome school board, 
for school purposes for the ensuing scliool year, the additional sum of $3,000 
from the fédéral license moneys now in the liands of the clerk of this court, 
or hereafter to couie info his hamls as such clerk, and by him pald over to the 
common council of tlie town of Nome." 

The power of the court below to make the order is questioned by 
this writ of error, which question dépends upon the proper construc- 
tion of various statutes enacted by Congress in respect to tlie district 
of Alaska. 

The act of March 3, 1899 (30 Stat. 1253, 133G, c. 429), provided, 
among other things, that any person or persons, corporation, or Com- 
pany prosecuting or attempting to prosecute any of certain enumerated 
lines of business within the district of Alaska should fîrst apply for and 
obtain license so to do from a District Court or a subdivision thereof 
in said district, and pay for such license for the respective lines of 
business and trade as therein specified. That act was amended by one 
of June 6, 1900, entitled "An act making further provision for a civil 
government for Alaska, and for other purposes" (31 Stat. 331, 330, 
521, c. 786), which, among other things, provided for the incorporation 
of any community having 300 permanent inhabitants, with certain 
enumerated officers, including "a school board of three directors, who 
shall hâve the exclusive supervision, management and control of the 
public schools and school property within said corporation, and shall 
be ele "ted in the same manner and for the same term as the council," 
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therein also provided for, and further providing that the treasurer of 
the corporation shall be ex officie treasurer of the school board, and— 

"tliat fifty per cent, of ail lieeuse moneys provided for by act of Congi'css ap- 
proved Jlarch third, eighteen hundred and ninety-nlne, entltled 'An act to de- 
fine and punish crimes in the district of Alaska, and to provide a Code of 
Crinilnal Procédure for sald district,' and any amendinents niade tlieroto, re- 
quired to be paid by any résident, person, or corporation, for business carried 
on within said corporation, shall be paid over by the clerk of the United 
States District Court receiving the same to the treasurer of said corporation, 
upon taking his receipt therefor In duplicate, one of which duplicate receipts 
shall be forwarded to the Secretary of the Treasury of the United States by 
the clerk as a voucher in lieu of cash, and the other receipt shall be retained 
by the clerk. The money received by the treasurer of the corporation shall be 
used under the direction of the council for school purposes." 

Prior to the act just mentioned, to wit, that of June 6, 1900, there 
was no provision for the organization of any municipal corporation 
within the district of Alaska, and while the council of such corpora- 
tions as should be organized thereunder vi'as thereby given the power to 
levy and collect taxes for certain specified local purposes, no power was 
given such council to levy any tax for school purposes; the schools 
being provided for, as above shown, by the payment by the clerk of the 
District Court to the treasurer of the municipal corporation of one- 
half of the license moneys coming into his hands. 

The subséquent act of March 3, 1901 (31 Stat. 1438, c. 859), so 
amended the act of June 6, 1900, as to provide: 

"That vyhere It is made to appear to the satisfaction of the District Court 
that the whole amount heretofore or hereafter received by the treasurer of 
the corporation from the clerk of the court is not required for school purposes, 
the court may from time to time, by orders duly made and entered, with a 
statement of the facts upon vs'hich they are based, authorize the expenditure 
of the accumulated sui-plus, or any part thereof, for any of the municipal pur- 
poses enumerated In this chapter. Fifty per centum of ail license moneys pro- 
vided for by said act approved March third, eighteen hundred and ninety-uiue, 
and any amendments made thereto, that may hereafter be paid for business 
carried on outside Incorporated towns lu the district of Alaska and covered 
into the Treasury of the United States shall be set aside to be expended so 
far as may be deemed necessary by the Secretary of the Interior, within liis 
discrétion and under his direction, for school purposes outside incorporated 
towns in said district of Alaska." 

On the 2d of March, 1903, Congress passed an act, entitled "An act 
amending the Civil Code of Alaska, providing for the organization of 
private corporations, and for other purposes" (32 Stat. 944, c. 978), 
so amending the act of March 3, 1901, in regard to license moneys as 
to provide as follows: 

"ïhat ail license moneys provided for by act of Congress approved March 
third, eighteen luuidred and iiinety-iiine, entitled 'An act to deflne and putdsh 
crimes in the district of Alaska, and to provide a Code of Criminal Procednre 
for said district,' and any amendments thereto, required to be paid by any 
résident, person, or corporation for business carried on within the iimits of 
any incorporated town, and collected by the clerk of the District Court, shall 
be paid over, by said clerlv to the treasurer of such corporation, to be used for 
municliial and school purposes in such proportions as the court may order, 
but not more than fifty per centum, nor less tlian twenty-flve per centum there- 
of shall be used for school purposes, the remalnder thereof to be paid to the 
treasurer of the corporation for the support of the municipallty, and the clerk 
of said court shall take sald treasurer's receipt therefor In tripUcate, one of 
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which receipts shall be forwarded to the Secretary of the Treasury, another to 
the Attorney General, and the otlier shall be retained by the elerk ; provided, 
that flfty per centum of ail llcense moueys provided for by said act of Con- 
gress approved March thlrd, eighteen hundred and uinety-nine, and any amend- 
nieuts made thereto, that may hereafter be paid for business carried on out- 
slde Incorporated towns in the district of Alaska, shall be covered into the 
treasury of the United States and set aslde to be expended, so far as may be. 
deemed necessary by the Secretary of the Interior, within his discrétion and 
nnder his direction, for school purposes outside incorporated towns In said dis- 
trict of Alaska." 

On the 28th day of April, 1904, Congfess passed an act, entitled "An 
act to amend and codify the laws relating to municipal corporations in 
the district of Alaska" (33 Stat. 529, c. 1778), sections 7 and 8 of 
which are as follows : , 

"Sec. 7. That ail license moneys collected by the elerk of the District Court 
from any person for any business, trade. or occupation carried on within the 
llmits of any incorporated town in the district of Alaska pursuant to the pro- 
visions of an act entitled 'An act to define and punish crimes in the district of 
Alaska, and to provide a Code of Oriminal Procédure for said district,' ap- 
proved March third, eighteen hundred and ninety-nine, and ail acts or parts 
of acts amendatory thereof, shall by said elerk be paid over to the treasurer 
of the town to be used for school and municipal purposes within the town. 
The elerk shall take a receipt for such money in triplicate, one of which re- 
ceipts shall be filed wlth the Secretary of the Treasury, one with the Attorney 
General of the United States, and one shall be retained by the elerk. 

"Sec. 8. That ail acts and parts of acts inconsistent with this act are, to 
the estent of such inconslstency, hereby repealed, and the provisions of this 
act shall apply to and govern ail municipal corporations heretofore create<l 
in the district of Alaska." 

This act of April 28, 1904, in its fourth section, prescribed the pow- 
ers the common council of incorporated towns therein provided for, 
as well as ail municipal corporations theretof ore created in Alaska (see 
section 8 of the act), shall hâve and exercise, including the power "to 
assess, levy and collect a gênerai tax for school and municipal pur- 
poses, not to exceed two per centum of the assessed valuation upon ail 
real and personal property, and to déclare the same a lien upon such 
property, and to en force the collection of such lien by foreclosure, levy, 
distress and sale," with certain exceptions not necessary to be men- 
tioned ; and including the power — 

"to establisli one or more school districts, to provide the same with suitable 
school houses, and to provide the necessary funds for the maintenance of 
schools, but such school districts and schools \vhe]i established shall be under 
the supervision and control of a school board of thrce members, consisting of 
a director, a treasurer and a elerk, to be eleeted aiuraally by the vote of ail 
adults who are citiKens of the TTnited States, or who hâve declared tlieir in- 
tention to become such, and who are résidents of the school district." 

On the 27th day of January, 1905, Congress passed the last act 
which bears upon the question now before us, which act was entitled 
"An act to provide for the construction and maintenance of roads, the 
establishment and maintenance of schools, and the care and support 
of insane persons in the district of Alaska, and for other purposes" 
(33 Stat. Glfi, c. 277), the fourth section oî which, omitting those por- 
tions thereof having no pertinency hère, is as follows : 

"That the connnon council of the incorporated towns in such district shall 
hâve the power, and it shall be their duty in their respective towns, to estab- 
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lish school districts, to provide tlie same with suitable scliool liouses, and to 
maintain public seliools thereln, and to provide the necessary funds for the 
scliools ; but such schools when established shall be under tlie supervision and 
control of a scliool board of three members, consisting of a director, a treas- 
urer, and a clerlc, to be elected annually by the votes of ail adults who are citi- 
zens of the United States, or who bave declared their intention to beconie such, 
and who are résidents of the school district. • * * Ail money available for 
school purposes. except for the construction and equipment of school bouses 
and the acquisition of sites for the same, shall be expended under the direction 
of said board, and the treasurer of said board shall be the custodian of said 
money, and he shall. before entering upon the duties of his office, give hls bond 
with sufHcient sureties to the school district in such sum as the common coun- 
cil may direct, and subjeet to its approval, but not less than twice the amount 
that may come into his hands as treasurer, conrtitioned that he wlll honestlj' 
and faithfuUy disburse and account for ail money that may come into hls 
hands as such treasurer. The said board shall hâve the power to hire and em- 
ploy the necessary teachers, to provide for heating and lightlng the school 
bouses, and in gênerai to do and perform everything necessary for the due 
maintenance of a proper school." 

By the fifth section of the act of January 37, 1905, provision was 
made for the establishment of school districts outside of incorporated 
towns and for the maintenance thereof. 

It will be readily seen from the foregoing provisions of the varions 
acts of Congress upon the subjeet that by that of March 3, 1899, cer- 
tain licçnse taxes upon certain lines of business carried on in Alaska 
were authorized to be collected by the clerk of the District Court, who 
was required to pay them into the treasury of the United States ; that 
the next act upon the subjeet, that of June 6, 1900, first provided for 
the organization of municipal corporations in Alaska, and for schools 
iherein, and a school board therefor of three directors, with "exclusive 
supervision, management and control of the public schools and school 
property within said corporation," and a common council and treasurer 
of the municipality, with the further provision that the treasurer of 
the municipality should be ex officio treasurer of the school board, 
and that 50 per cent, of the license moneys provided for by the act of 
March 3, 1899, should be paid by the clerk of the District Court to 
the treasurer of the municipality, who should use it under the direction 
of the council for school purposes ; that by its next act of March 3, 
1901, Congress provided that, where it was shown to the satisfaction of 
the IDistrict Court that the whole amount received by the treasurer 
of the municipality from the clerk of the court is not required for 
school purposes, "the court may from time to time, by orders duly 
made and entered, with a statement of the facts upon which they are 
based, authorize the expenditure of the accumulated surplus, or any 
part thereof, for any of the municipal purposes enumerated" therein ; 
that by its next act upon the subjeet, that of March 2, 1903, Congress 
provided that ail of the license moneys collected by the clerk of the 
District Court should be paid over by him to the treasurer of the 
municipality, "to be used for municipal and school purposes in such 
proportions as the court may order, but not more than fifty per centum, 
nor less than twenty-five per centum thereof shall be used for school 
purposes, the remainder thereof to be paid to the treasurer of the cor- 
poration for the support of the municipality." But by its act of April 
28, 1904, entitled "An act to amend and codify the laws relating to 
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municipal corporations in the district of Alaska," Congress so amencled 
its previous provisions upon tlie subject as to déclare that ail license 
moneys collected by the clerk of the District Court f rom any other per- 
son for any business, trade, or occupation carried on within the limits 
of any incorporated town within the district of Alaska, pursuant to its 
previous acts, "shall by said clerk be paid over to the treasurer of the 
town, to be used for school and municipal purposes within the town," 
and by section 8 of its act of April 28, 1904, provided : 

"Tliat ail acts and parts of acts inconsistent with this act are, to the extent 
of such iuconsistetiey, hereby repealed, and the provisions of this act shall ap- 
ply to and goveru ail municipal corporations heretofore created in the district 
of Alaska." 

Congress thus took away from the District Court the power thereto- 
fore vested in it to apportion the license moneys, collected by its clerk 
and by him paid over to the treasurer of the town, to municipal and 
school purposes, and also eliminated the provision in the act of March 
2, 1903, to the effect that not more than 50 per centum nor less than 
35 per centum of such license moneys should be used for school pur- 
poses, requiring, without qualification, ail of such moneys to be paid 
over ijy the clerk of the District Court to the treasurer of the munici- 
pality "to be used for school and municipal purposes" — obviously, we 
think, to be used for such purposes under the direction and control of 
the municipal authorities, and not under that of the court. And that 
such was the intent of Congress by its act of April 38, 1904, is further 
shown by the fact that, for the first time in its législation in respect to 
Alaska, Congress, in the fourth section of its act of April 28, 1904, 
in prescribing the powers of the common council of incorporated towns 
therein provided for, as well as ail other municipal corporations there- 
tofore created in Alaska, gave such corporations the power to assess, 
levy, and collect a gênerai tax for school as well as other municipal 
purposes, with certain exceptions, and with power "'to establish one 
or more school districts, to provide the same with suitable school 
houses, and to provide the necessary funds for the maintenance of 
schools." 

Under this power to levy a tax for school purposes, Congress mani- 
festly conferred upon the common council of incorporated towns the 
right to supplément, if need be, the license moneys it required to be 
paid by the clerk of the District Court to the treasurer of the munici- 
pality "to be used for school and municipal purposes," by a gênerai 
tax for school purposes. It results that it was not for the court below 
to détermine "the proper amount to be apportioned for the use of the 
school board for the purpose of enabling the board to pay the indebted- 
ness against the school district, and for the due maintenance ofthe 
Nome public schools for the ensuing school year," for ail its previous 
authority in the premises was taken away by the provisions of the act 
of April 28, 1904, and that it erred in adjudging, as it did, that the 
council — 

"set apart, apportion, and pay over to the treasurer of the Nome school board, 
for school piu-poses for the ensuing school year, the addltlonal sum of $3,000 
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from the fédéral liceuse moneys now in tlie hands of the clerk of this court, 
or hereafter to come iiito his hands as such clerk, and by hlin paid over to the 
oommon council of the town of Kome." 

The judgment is accordingly reversed. 



METROPOLITAN SEOURITIES CO. v. LABD. 

(Circuit Court of Appeals, Second Circuit July 13, 1909.) 

No. 290. 

COIÎTBACTS (§ 164*) CONSTBUCTION — CONTEMPOBANEOUS CONTRACTS CoNSTRUED 

TOGETHER. 

A Street railway company leased its entlre System and property for a 
long term. A contract was subsequently made between them by which 
the lessee agreed to furnish to the lessor $8,000,000 in cash to make certain 
extensions and pay indebtedness, and the lessor agreed to issue its im- 
provement notes for the same amount to défendant, a seeurity company, 
with collatéral seeurity. By a contemporaneous agreement between the 
lessee and défendant the latter agreed that it would when required, on 
reasonable notice, and in any event before January 1, 1909, furnisli to 
the lessee such sums as might be required by it to earry out its agree- 
ment with the lessor. A third agreement was aiade between défendant 
and a fourth corporation by which défendant was to deliver the notes and 
seeurity received from the lessor to the other party, which was to supply 
the $8,000,000, to be raised by a sale of its own obligations, secured by 
collatéral deposited with a trust company, in accordance with a fourth 
contract between them. The several eontracts were fully performed, ex- 
cept that défendant paid over to the lessee only a part of the money, re- 
fusing on the lessee's insolvency to pay more. The several corporations, 
except the trust company, were practically controlled by the same per- 
sons, the fourth corporation, which In fact furnished the money owning 
96 per cent, of the stock of défendant, and défendant the entire stock of 
the lessee. Held, that ail the eontracts must be construed together as 
one, and, so construed, the transaction was not a loan by défendant, but 
it simply acted as a conduit for the transfer of the securities and pay- 
ment of the money to the lessee, and that, having received it for the pur- 
pose, and the eontracts having been fully executed by ail other parties, 
it had no concern with the solvency or insolvency of the lessee, whose re- 
ceivers were entitled to recover the unpald part of the money. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 746-748 ; Dec. 
Dig. § 164.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action by Wilham W. Ladd, as receiver of the New York City Rail- 
way Company, against the Metropolitan Securities Company. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

On wrlt of error to review a judgment eutered February 11, 1909, In the Cir- 
cuit Court for the Southern District of New York in favor of the plaintlfC 
for $.0,271,582.54. The action was tried by the court, a jury trial being 
walved by written stipulation. The court made numerous flndings of fact, 
those numbered 13, 15, 16, 17, 23, 25, 26, and 32 being duly exeepted to by the 
défendant. The défendant also presented numerous proposed spécial flndings 
which the court declined to adopt, the défendant reserving an exception to 
the refusai of the court to finj those numbered 11, 15, 16, 17, 21, 24, 25, 28, 
29, 30, and 33 to 41 inclusive. The défendant also presented 22 proposed con- 

*FoT other cases aee same topic & i nvmbeb In Dec. t Am. Diga. 1907 to date, & Rep'r Index» 



270 173 FBDEEAIi EBrORTEK. 

clusioiis of law whioli the court decllned to afflrm. except the one numbered 
22, and the défendant reserved an exception to each refusai. 

ïhe action was originally brought by Messrs. Jollne and Robinson, as re- 
celvers of the New York City Eailway Company. The présent plaintiff was 
appointed reeeiver in place of said Joline and Robinson on the 27th day of 
.Tuly, 1908, and was duly substltuted as plaintiff by an order of the Circuit 
Court entered February 10, 1909. 

The eomplaiut, after reciting the appoiutment of the receivers of the New 
York City Railway Company and the authority to bring this suit, allèges that 
ail the times therein mentioned the défendant, the New York City Railway 
Company, and the Metropolitan Street Eailway Company were New York 
corporations, and that the latter on the 14th day of February, 1902, was oper- 
ating as owner, lessee, and by means of subsidiary conipanies, practically the 
entire surface street railway System of the city of New York. That on the 
said 14th day of February, 1902, the Metropolitan Company leased Its Systems 
and Unes to the New York City Company for the terni of 999 years, and the 
City Company took possession and opéra ted the same under the lease, and 
contlnued to do so until the appointment of the receivers by order made Sep- 
tember 24, 1907. 

The complaint allèges further that on the 22d day of May, 1907, the City 
Company entered into an agreement with the Metropolitan Company whereby 
the City Company promised that it would when required, on reasonable notice. 
and In any event before January 1, 1909, furnish the Metropolitan Company 
$8,000,000 in cash. The agreement further provided that the Metropolitan 
Company would forthwith issue and deliver to the Metropolitan Securities 
Company, the défendant hereiu, its three-year 5 per cent, improvement notes 
to the face value of $8,000,000, and for security would assign to the Securities 
Company ail elaims, notes, and aceounts of every description which the Metro- 
politan Street Railway Company had at the date of said agreement or tbere- 
after might hâve against any of Its subsidiary companies. That the securities 
were assigued as provided in said agreement. 

It Is alleged further that on the same day (May 22d) the City Company en- 
tered into an agreement with the Securities Company whereby It agreed that 
the Securities Company would when required on reasonable notice, and in 
any event before January 1, 1909, furnish to the City Railway Company sueh 
sume as might be required by it to carry out said agreement between the Met- 
ropolitan Street Railway Company and the City Company. That this cove- 
nant upon the part of the Securities Company formed the considération for 
the said agreement on the part of the City Company to make said payments 
to the Metropolitan Street Railway Company, and induced the making of the 
agreements to do so. Both of thèse contraets are in writing, and are set out 
In full in the opinion of the Circuit Judge, and are known as schedules A and 
B. They need not be repeated. 

The complaint allèges further that the City Company and its receivers fuUy 
performed Its agreement with the Metropolitan Company, and $8,000,000 bas 
been paid and iucurred pursuant to its terms, for which no considération bas 
been received except the promise of the défendant to repay said sum. That 
the Metropolitan Company bas performed the agreement on its part with the 
City Company, and bas delivered to the défendant prier to September, 1907, 
the full considération for the defendant's said agreement to repay the sums 
paid by the City Company, to wit, the $8,000,000 of improvement notes of the 
Metropolitan Company, and as collatéral thereto the notes of the Third Ave- 
nue Railroad Company, Twenty-Eightb and Twenty-Ninth Streets Crosstown 
Railroad Company, Twenty-Third Street Railroad Company, and Second Avenue 
Railroad Company, aggregating $8,148,209.91. ïhat the défendant accepted 
the said notes, and bas contlnued to hold the same for its own use. That the 
said payments to the Metropolitan Company were made at the instance of 
the Securities Company, and in reliance upon its agreement to repay the New 
York City. Railway Company for such advances, no other considération hav- 
Ing been received by said City Company. That the Securities Company bas 
paid only the sum of $3,036,000 to the City Company, and there is due a bal- 
ance of $4,964,000. ïhat the agreements heretofore mentioned were made to 
enable the Metropolitan Company to discliarge a floating indebtedness and 
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make neeessary improvements and changes of motive power necessltating the 
erpenaiture of $8,000,000. 

Judgment Is demanded for $4,964,000. 

The answer admlts the appolntment of reeelvers of the New York City Rail- 
way Company, and that on the 14th of February, 1902, and for some tlme 
prior thereto, the Metropolitan Street Bailway Company operated a large por- 
tion of the Street surface rallroads in the borough of Manhattan. It admits 
the exécution of schedules A and B, the réception by it of certain papers pur- 
portlng to be Improvement notes of the Metropolitan Street Rallway Company 
for the face amount of $8,000,000, and, as collatéral thereto, paper writings 
purporting to be promissory notes of the companies as alleged in paragraph 
7 of the eomplaint, and it admits the payment of $3,0.36,000 as therein alleged. 

The answer puts in issue the other allégations of the eomplaint, and as an 
affirmative défense allèges the insolvency of the New ïork City Railway Com- 
pany and of the Metropolitan Street Railway Company. 

The opinions of the court below are reported sub nom. Joline v. Metro- 
iwlitan Securities Oo. (0. O.) 164 Fed. 144, 650. 

Cravath, Henderson & De Gersdorff (De Lancey Nicoll and Richard 
Reid Rogers, of counsel), for plaintiff in error. 

Joseph H. Choate, Arthur H. Masten, and Robert C. Beatty, for 
défendant in error. 

Before COXE, Circuit Judge, and HOLT and HOUGH, District 
Judges. 

PER CURIAM. It will be observed from an examination of the 
pleadings that few of the salient facts are disputed. Thèse facts ap- 
pear in the opinion of the Circuit Judge, and need not be restated. The 
question before us is one of law, depending largely upon the construc- 
tion which is placed upon the second paragraph of schedule B. It will, 
therefore, be unnecessary to eonsider the defendant's exceptions in 
détail. 

On the 22d day of May, 1907, the day on which schedule B was 
signed, an agreement between the Metropolitan Company and the City 
Railway Company was also executed, known as "Schedule A," by 
which, after reciting that the account between the parties had been 
stated and approved, it was agreed that "the City Company shall as 
and when required, on reasonable notice, and in any event before Janu- 
ary 1, 1909, furnish the Metropolitan Company eight million dollars 
in cash." 

Schedule A further provided that the Metropolitan Railway Com- 
pany should forthwith issue to the Metropolitan Securities Company its 
improvement notes to the face amount of $8,000,000, and for the securi- 
ty of said notes the Railway Company should assign ail claims, notes, 
and accounts "which it now bas and in the future may bave against any 
of its subsidiary companies." 

So far, then, we bave an admitted obligation of the City Company 
to furnish $8,000,000 to the Metropolitan Company, and an agreement 
by the latter to issue its improvement notes to that amount with col- 
latéral. Schedule B récites the making of schedule A, a copy of 
which is attached thereto. By the second paragraph of schedule B, 
the Securities Company agreed, on reasonable notice, to furnish to the 
City Company such sums as were required to carry out the agreement 
with the Metropolitan Company, viz., to "furnish the Metropolitan 
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Company eight million dollars in cash." The Securities Company also 
agreed to advance to the City Company such other sums as may be 
required by the City Company before January 1, 1909, against the issue 
of demand notes of the City Company therefor. This sentence, the sec- 
ond of paragraph 2, relates to an entirely separate and distinct obliga- 
tion in no way connected with the first. No demand notes were issued 
for "such other sums," and therefore this provision of the agreement 
was never called into action. 

The City Company assigned to the Securities Company ail the shares 
of stock and securities set out in schedule A. On the same day, May 
32, 1907, the Securities Company entered into an agreement with the 
Interborough-Metropolitan Company which recites by way of pre- 
amble that the Interborough Company is the owner of more than 96 
per cent, of the capital stock of the Securities Company, which latter 
Company is in need of certain moneys for corporate purposes. The 
agreement provides that the Interborough Company shall advance to 
the Securities Company prior to July 1, 1909, $15,000,000 in such 
amounts as the Securities Company may require; the latter agreeing 
to deliver to the former its demand notes for the said sum and certain 
other notes and stock as security therefor. On May 23, 1907, the In- 
terborough-Metropolitan Company entered into an agreement with the 
Mercantile Trust Company whereby the latter agreed to certify as trus- 
tée the former's notes to the amount of $15,000,000. 

In the endeavor to find a way through this maze of corporations, con- 
tracts, and obligations, it is well to remember that the Securities Com- 
pany owned the entire capital stock of the City Company, that 96 per 
cent, of the stock of the Metropolitan Securities Company was held by 
the Interborough-Metropolitan Company, and that ail of the railway 
companies connected with this controversy were controlled, practically, 
by the same individuals. There may hâve been a reason for involving 
the street railway system of New York in such an impénétrable snarl, 
but it bas not been disclosed in the record. The project of operating 
and financing the street railway Systems of New York during ail the 
times in question, though protean in the facility with which it appeared 
in différent forms and under différent names, was the same familiar 
enterprise, and managed, with the exception of the Mercantile Trust 
Company, by the same .group of men. In our opinion, the true view 
of the obligation between thèse parties can only be obtained by con- 
sidering ail the traction companies as being merely parts or adminis- 
trative divisions of one complex concern, and ail the separate contracts 
executed, in relation to obtaining $8,000,000 for the New York City 
Company, as being one contract, to be construed together. The Met- 
ropolitan Street Railway Company had leased ail its properties to the 
New York City Company. The Interborough-Metropolitan Company, 
through its stock ownership, actually controlled the traction business, 
and, although the other companies still maintained a distinct corporate 
existence, and could make obligatory contracts with each other, they 
were, in fact, merely departments or branches of the business controlled 
by the Interborough Company. It was clearly the intent of the parties 
to the May, 1907, agreements to provide a fund for paying the debts of 
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the Metropolitan Railway Company and for necessary future construc- 
tion, aggregating about $8,000,000, which suni the Securities Com- 
pany undertook to furnish to the City Company absolutely and without 
condition. The language of schedule B in this regard is unambiguous. 
It provides that "the Securities Company shall * * * furnish to the 
City Company such sums as may be required by it to carry out" its 
agreement with the Metropohtan Company to pay $8,000,000. 

When the various contracts of May 23 and May 23, 1907, were 
niade, the situation was this : By the provisions of the lease between 
the Metropohtan Street Railway Company and the New York City 
Railway Company, whatever money was then needed for expenditures 
for permanent betterments upon the roads controlled by the Metropol- 
itan Street Railway Company was to be raised by the Metropolitan 
Street Railway Company, by the issue of its own securities, and was 
to be furnished to the New York City Railway Company, and expended 
by it in making the necessary permanent betterments upon the property. 
The New York City Company had at that time expended over $2,000,- 
JOO of its own money for such betterments, for which it was entitled to 
reimbursement by the Metropolitan Street Railway Company, and it 
was proposed to make further similar expenditures for permanent bet- 
terments, amounting in the aggregate to $8,000,000. That being the 
situation, an arrangement was made for obtaining the $8,000,000 by 
the negotiation or sale of notes to be issued by the Interborough Com- 
pany, certified by the Mercantile Trust Company, and secured by col- 
latéral deposited with the Trust Company. The arrangement made 
provided for the issue of $15,000,000 of such notes, if desired by the 
Interborough Company, $8,000,000 of which should be used to provide 
the $8,000,000 required for betterments by the Street Railway Com- 
pany. To effect that arrangement four contracts were executed, one 
between the Metropolitan Street Railway Company and the New York 
City Company, one between the New York City Company and the Met- 
ropolitan Securities Company, one between the Metropolitan Securi- 
ties Company and the Interborough-Metropolitan Company, and one 
between the Interborough-Metropolitan Company and the Mercantile 
Trust Company. Thèse four contracts were made at the same time, 
were in pari materia, and are to be construed together as constituting, 
in fact, one contract. The substantial provisions of that contract which 
bear upon the questions in controversy in this case were that the Met- 
ropolitan Street Raihvay Company agreed to exécute its notes for $8,- 
000,000 payable to the Mercantile Trust Company, and to deliver them 
to the Metropolitan Securities Company, together with securities or 
obligations for more than $8,000,000 of various street railway com- 
panies whose properties were controlled by the Metropolitan Street 
Railway Company. Such notes and collatéral were then to be de- 
livered by the Metropolitan Securities Company to the Interborough- 
Metropolitan Company, and then by the Interborough-Metropolitan 
Company to the Mercantile Trust Company. The Metropolitan Se- 
curities Company was to issue its notes to the Interborough Company 
for $15,000,000, and the Interborough Company was to issue its own 
notes for $15,000,000, accompanied by the certificates of the Mercantile 
173 F.— 18 
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Trust Company that such notes were adequately secured by collatéral 
delivered to the Trust Company, by means of which issue of notes 
of the Interborough Company, secured by the collatéral held by the 
Mercantile Trust Company as trustée, the actual funds were to be 
raised. Then it was agreed that the $8,000,000 so obtained should be 
paid by the Interborough Company to the Securities Company, and that 
the Securities Company should hold such sum, and pay it to the New 
York City Company whenever it was called upon for the money, and 
in any event before January 1, 1909. Ail this, except the payment of 
the money to the New York City Company, was donc. The Metro- 
politan Street Raiiway Company issued its notes for $8,000,000, pay- 
able to the Mercantile Trust Company, and delivered them, together 
with the stipulated collatéral security, to the Metropolitan Securities 
Company. That company immediately transferred them to the Inter- 
borough Company. That company immediately transferred them to 
the Mercantile Trust Company. The Interborough Company im- 
mediately paid to the Metropolitan Securities Company $8,000,000, 
and the Metropolitan Securities Company afterwards paid to the New 
York City Company, as called on from time to time, over $3,000,000 ; 
but after the appointaient of t"he receivers the Securities Company re- 
fused to pay over the balance to the New York City Company, on the 
ground, which is its défense in this case, that the real existing arrange- 
ment was that the Metropolitan Securities Company had contracted to 
loan $8,000,000 to the New York City Company, and that the in- 
solvency of the New York City Company released the Metropolitan 
Securities Company from the obligation to make further advances 
upon the loan. We do not think it strictly correct to say that the deliv- 
ery of the notes and securities by the Metropolitan Street Raiiway 
Company to the Metropolitan Securities Company was a sale, although 
the transaction had many of the f eatures of a sale. The Metropolitan 
Securities Company was nothing but an agent or conduit for the de- 
livery of the notes and securities from the Metropolitan Street Raiiway 
Company to the Interborough Company, and for the transmission of 
the money received from the Interborough Company to the New York 
City Company. The Metropolitan Securities Company had no real 
interest in the notes or the collatéral when it received them from the 
Metropolitan Street Raiiway Company. It had no right to retain them, 
or to use them for any purpose, and, in fact, there was no reason that 
we can see for going through the roundabout form of delivering them 
to the Metropolitan Securities Company at ail. It would hâve been 
more to the point to bave delivered them directly to the Interborough 
Company, or, still more directly, to the Mercantile Trust Company. 
So when the money was provided by the Interborough Company, there 
was no reason for going through the forni of turning it over to the 
Metropolitan Securities Company. It might just as well bave been 
paid directly to the New York City Company. 

The obligation of the Metropolitan Securities Company, after it 
received the $8,000.000 from the Interborough Company, to pay it 
to the New York City Company, may, of course, be considered as a 
simple obligation under the contract between them. We think it 
may more properly be described as a contract obligation, fully executed 
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by one party, and upon which nothing remained to be donc by the other 
but to pay over the money; or it may be regarded as the obligation 
of a mère depositary, or bailee, to turn over money which is held up- 
on an express agreement to pay it to another, a proper action to re- 
cover which would be an action for money had and received. 

But whatever would be an accurate description of the strict légal 
nature of the obligation between the Metropolitan Securities Com- 
pany and the New York City Company, one thing seems absolutely 
clear, and that is that it was not a contract of loan. Nothing in the 
case indicates that the Metropolitan Securities Company was loaning 
the money to the New York City Company. No promise to repay was 
executed, no évidence of the loan was delivered, no time of repayment 
was fixed, no rate of interest was agreed upon, and none of the ordi- 
nary indicia of a loan, particularly a loan of such magnitude as $8,- 
000,000, exists. But much weightier than the fact that ail the ordinary 
évidences of a loan are wanting is the fact, shown by ail the évidence 
and ail the circumstances of the case, that nobody imigined at the 
time that the transaction was a loan, or had any analogy to a loan. 
The Metropolitan Street Railway Company had furnished the securi- 
ties upon which the money was to be raised. They were in the shape 
of negotiable securities. They had been transferred for value, before 
maturity, to innocent purchasers in good faith, and no défense could 
be interposed to them. The money had been raised and deposited 
with the Metropolitan Securities Company, subject to the call of the 
New York City Company. It was just as though that amount had 
been deposited in a bank, subject to the checks of the New York City 
Company. It was intended to be expended in permanent betterments 
of the property of the street railway company, to provide for which 
the Street railway company had parted with its securities for a like 
amount. The suggestion made now that this was a loan, that the New 
York City Company supposed, or that any of the parties concerned 
imagined, that the New York City Company, after it expended that 
$8,000,000, was at some future time to repay it in cash to the Met- 
ropolitan Securities Company, seems to us absolutely untenable. 

There is no élément of a loan about such a transaction; it was 
a simple promise to furnish the City Company $8,000,000. Suppose 
there had been a tripartite agreement between the Metropolitan, City, 
and Securities Companies providing that the City Company should pay 
the Metropolitan Company $8,000,000 and that the Securities Com- 
pany should furnish the money to enable the City Company to make the 
payment — ail upon sufficient considération ; in such circumstances, can 
there be a doubt as to the liability of the Securities Company ? The bal- 
ance which it is asked to pay over does not corne out of its treasury ; 
it had already received the amount, or security therefor. As before 
stated, the transaction by which the Metropolitan Company was to be 
supplied with $8,000,000 by the City Company was pursuant to a 
gênerai plan as evidenced by agreements of May 22 and 23. 1907. 

In considération of the issue and delivery to the Securities Com- 
pany by the Metropolitan Company of its improvement notes for the 
face amount of $8,000,000, the City Company agreed to furnish the 
Metropolitan; Company $8,000,000 in cash, which the Securities Com- 
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pany promised to furnish to the City Company by a contemporaneous 
agreement. 

Great weight is placed by the counsel for the Securities Company on 
what is called the "hypothecation clause" in the contract between the 
Metropohtan Street Railway Company and the New York City Rail- 
way Company. That contract provides for the deUvery of the notes 
for $8,000,000 and of the collatéral by the Metropolitan Street Rail- 
way Company to the Metropolitan Securities Company, and the hy- 
pothecation clause provides that the Securities Company shall hâve 
the right to pledge and hypothecate the notes and the collatéral, and it 
is argued that this showed that the agreement between the New York 
City Company and the Metropolitan Securities Company was a contract 
for a loan, and not for a sale. But, in our opinion, the explanation of 
the insertion of this hypothecation clause in the contract is very simple. 
Strictly, it was unnecessary. The Metropolitan Securities Company, 
of course, had the right to transfer the notes and collatéral to the 
Interborough Company, and the latter company, of course, had the 
right to hypothecate them as security with the Mercantile Trust Com- 
pany. That was what they were made for, as fully appears in the 
récitals in the contracts. But so complicated had become the relations 
of thèse varions traction companies, and their rights and liabilities as 
between each other, and so involved were the rights created by the 
four contracts executed between the varions companies, forming the 
chain of this transaction, that ordinary business men, like the officers 
of the Mercantile Trust Company, or, indeed, their counsel, if the 
matter had been referred to counsel, would haVe had to make the 
same laborious examination of ail the détails of thèse contracts, and of 
the relations between the parties, which it bas been necessary for the 
court to make in order to understand the comparatively simple question 
involved in this case. Under those circumstances, it was not improb- 
able that the question might arise whether thé Metropolitan Securities 
Company, or the Interborough Company, or both, had, in f act, the 
power to hypothecate the notes of the Metropolitan Street Railway 
Company, and the securities accompanying them. That being so, it 
was a matter of practical common sensé to put a spécifie clause in the 
contract showing unmistakably that such a right existed, and accord- 
ingly there was inserted in the contract between the Metropolitan Street 
Railway Company and the Metropolitan Securities Company, and in 
the contract between the Metropolitan Securities Company and the 
International Company, a spécifie provision to the effect that each 
of those companies had that right of hypothecation. Such a provi- 
sion did not create the right, but if afForded clear évidence that the 
right existed, and prevented the necessity of an elaborate investigation 
to discover whether there were any possible grounds on the part of 
anybody to deny that such a right existed. Such provisions are often 
put into contracts, and the fact that a contract contains such a provi- 
sion is not necessarily of much weight in construing the meaning of 
the contract. 

It is not necessary, in order to sustain the judgment, to hold that the 
notes were af;fually sold to the Securities Company, in view of thè 
fact that the company received them for the express purpose of rais- 
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jng money on them pursuant to a gênerai schéma which contemplated 
a definite agreement on the part of the Securities Company to supply 
the City Company with funds wherewith to fulfill its absolute obliga- 
tion to the Metropolitan Company. The Metropolitan Company issued 
and delivered the notes, not in considération of a promise from any one 
to hypothecate or sell them, but in considération of a valid agreement 
to pay it $8,000,000 if delivery were made to the Securities Company. 
Although there may be a différence of opinion as to the technical 
name applicable to the transaction, we are unanimous in thinking that 
the liability of the défendant is fully established and that the question 
of nomenclature is negligible. 

We concur with the Circuit Judge in his reasoning and conclusions 
as to the other questions discussed by him. If we are correct in our 
construction of the agreements, it is, of course, no défense that the 
party entitled to receive the money subsequently became insolvent. 

The judgment is affirmed, with costs. 



SAVELJICH et al. v. I,YTLB LOGGING & MERCANTILE CO. 
(Circuit Court of Appeals, Ninth Circuit September 7, 1909.) 

No. 1,676. 
Death (§ 31*) — Action fob Weongful Death — Constbuction of Statute — 

ACTTON BY ALIENS. 

Ballinger's Ann. Codes & St. Wash. S 4828 (Pierce's Code, § 2.56), whlch 
provides tliat, when the death of a person is caused by the wrongful act 
or neglect of another, an action for damages may be malntained for the 
benefit of his widow and ehildren, as construed by the Suprême Court of 
the State, gires such right of ac+ion, although the widow and ehildren 
are nonresident aliens. 

[Ed. Note.— For other cases, see Death, Cent. Dig. § 37 ; Dec. Dig. § 31.* 
Nonresident aliens as beneficiaries under death acts, see note to Mahon- 
Ing Ore & Steel Co. v. Blomfelt, 91 C. G. A. 396.] 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Western District of Washington. 

This is an action at law, brought by the plaintiffs, Stalia Eadova Saveljich 
and her several minor ehildren, subjects of the Prince of Monténégro, by their 
guardian ad litem, Vido Batrichevich, against the défendant, Lytle Loggiug 
& Mercantile Company, to recover damages for the death of her husband. Rade 
Saveljich, who was liilled while employed as a laborer by the défendant and 
engaged in the work of gradlng, near Porter, Wash., with a scraper operated 
by means of an englue and cable. A guy rope attached to the scraper and 
rnnning through a pulley or block gave way, causing the block to be thrown 
upon Saveljich, killing him InstanÙy. An amended complaint, flled May 5, 
1908 alleged, in substance, that defMidant, Lytle Logging & Mercantile Com- 
pany, was and is now a corporation duly organized and existing under aud 
by virtue of the laws of the state of Washington; that Vido BatrlcAevich 
was the duly appointed, quallfled, and actlng guardian ad litem of Mise Sav- 
eljich, aged 13 years, Milena Saveljich, aged 3 years, Savo Saveljich, aged 11 
years, and Janko Saveljich, aged 5 years, ail of whom and their mother were 
subjects of the Prince of Monténégro; that Rade Saveljich was an able-bod- 
led man, 32 years of âge, capable of eaming and actually eaming $2.50 per 
day working in the employ of défendant as a common laborer ; that on Feb- 

«For oUier eues see lame topic é { kumbxb ia Dec. t Am. Digs. VXÏI to d«te, A Rep'r Indeiei 
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ruary 8, 1907, Saveljicli was engagea In gradliig near Porter, Wash., with a 
scraper operated by nieans of au engine and cable ruuning tbrough a puUey 
or block, the block being held in place by two guy ropes, oue end of which was 
fastened to a hook on the puUey or block with an eye In the end of the guy 
rope, whlle the other end was fastened to a stump ; that Saveljich was work- 
ing within 10 feet of sald cable, where he had been placed by the foreman of 
défendant, and whlle sald apparatus was in a détective aud dangerous con- 
dition and Insufficlent ; that the foreman, knowiug the dangerous position of 
Saveljich, and without glving him any warning whatsoever, caused sald en- 
gine to start lii order to move the scraper filled with dirt ; that on account of 
the InsulHcient and dangerous condition of the apparatus one of the guy ropes 
gave way, throwlng the puUey block upon Saveljich, killlng hlm instantly; 
that at the time of the accident the apparatus was in a détective and danger- 
ous condition, and was Insufficlent, In that the hook on sald block or pulley 
to which said guy ropes were fastened was too small and was Insufflciently 
fastened to sald stunip, ail of which défendant knew, or had reason of know- 
Ing. Judgment was asked in the sum of $30,000. The défendant demurred 
to the amended coniplalnt, on the ground, among others, that the plaintifC had 
no légal capacity to sue. The court sustained the demurrer, on the ground 
that the plaintiffs were nonresident aliens ; and, the plaintlffs refusing to 
further amend their complaint, the court, on May 25, 1908, entered a judg- 
ment of disniissal. From this judgment the plaintiffs prosecute the présent 
writ of error. 

John C. Higgins, Calvin S. Hall, and Dallas V. Halverstadt, for 
plaintiffs in error. 

F. S. Blattner, Bamford A. Robb, L. B. Da Ponte, and Blattner & 
Chester, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). Sec- 
tion 4828 of Ballinger's Annotated Codes & Statutes of the State of 
Washington (Pierce's Code, § 256) contains the following provision: 

"When the death of a person is caused by the wrongful act or neglect of 
another his heirs or Personal représentatives may maintain an action for dam- 
ages agalnst the person causlng the death. * * * In every such action the 
jury may glve such damages, pecnniary or exemjtlary, as under ail circuinstan- 
ces of the case may to them seem just." 

In 1904 Judge Hanford, in the Circuit Court of the United States 
for the District of Washington, in the case of Roberts v. Great North- 
ern Ry. Co., 161 Fed. 239, held tha* the statute of Washington above 
quoted could not be niade the basis of an action where the widow and 
children are aliens and not within the state nor inhabitants thereof. 
The court followed the décision of the Suprême Court of Wisconsin 
in the case of McMillan v. Spider Lake S. & L. Co., 115 Wis. 332, 
91 N. W. 979, 60 L. R. A. 589, 95 Am. St. Rep. 947, and stated that 
the attention of the court had not been directed to any décision by the 
Suprême Court of the state of Washington upon the subject. When 
judgment was entered in this case on May 25, 1908, no décision of the 
question had then been rendered by the Suprême Court of the state, 
and the Circuit Court followed its décision in Roberts v. Great North- 
ern Ry. Co., supra. On November 18, 1908, the Suprême Court of 
Washington decided the case of Anustasakas v. International Contract 
Co., 51 Wash. 119, 98 Pac. 93, holding that nonresident aliens may 
maintain an action for wrongful death under the statute of that state 
for the benefit of the widow and children. The court refers to the 
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décisions of several states upon the subject and finds the weiglit of 
authority supports such an action under similar statutes. The con- 
struction given to a statute of a state by the highest judicial tribunal 
of such State is regarded as a part of the statute, and is as binding 
upon the courts of the United States as the text. Leffingwell v. War- 
ren, 67 U. S. 599, 603. 17 L. Ed. 2G1; Oakes v. Mase, 165 U. S- 
363, 364, 17 Sup. Ct. 345, 41 L. Ed. 746 ; Pacific RolHng Mills Co. v. 
James Street Const. Co., 68 Fed. 966, 969, 16 C. C. A. 68 ; Mahon- 
ing Ore & Steel Co. v. Blomfelt (C. C. A.) 163 Fed. 827, 833 ; Fulco 
V. Schuylkill Stone Co. (C. C. A.) 169 Fed. 98, 100. 

Judgment reversed, with instructions to overrule the demurrer. 

NOTE BY THE COURT.— In Great Britain the question whether 
the représentatives of a nonresident alien could maintain an action 
under the statute known as "Lord Campbell's Act" (St. 9 & 10 Vict. 
c. 93) was first answered in the négative by Darling, J., in Adam v. 
British & Foreign S. S. Co., [1898] 3 Q. B. 430, 67 E. J. Q. B. 844, 
79 L- T. 31, the court holding that the statute v^^as not for the bene- 
fit of aliens abroad ; but subsequently the question was answered in 
the affirmative in Davidsson v. Hill, [1901] 2 K. B. 606, 70 E. J. K. 

B. 788, 85 E. T. 118, 49 W. R. 630, 9 Asp. M. C. 223, by Kennedy and 
Phillimore, JJ., the court holding that the act applied as well for the 
benefit of the représentatives of a deceased foreigner as for that of 
a British subject. In Beven on Négligence in Eaw, vol. 1, p. 209, 
the author says : 

"A référence to the preamble and flrst section of Lord Campbell's act would 
jiossibly hâve averted the décision in Adam v. British & Foreign Steamship 
t.'o. TÏie ob.iftct of that act is there stated to be, uot to coufer a right, but to 
ini])ose a liability on 'the wrongdoer' 'in every case' — that is, within the words 
(if the enactment." 

In this country whether a nonresident alien can maintain an ac- 
tion under statutes similar to the Eord Campbell act has been answered 
in the négative in two states : Pennsylvania : Déni v. Pennsylvania R. 
Co., 181 Pa. 525, 37 Atl. 558, 59 Am. St. Rep. 676; Maiorano v. 
Baltimore & Ohio R. Co., 216 Pa. 402, 65 Atl. 1077, 116 Am. 
bt. Rep. 778 ; Zeiger v. Pennsylvania R. Co. (C. C.) 151 Fed. 348 ; 
Id., 158 Fed. 809, 86 C. C. A. 69; Fulco v. Schuylkill Stone Co. (C. 

C. A.) 169 Fed. 98. Wisconsin : McMillan v. Spider Eake S. & E- 
Co., 115 Wis. 332, 91 N. W. 979, 60 E. R. A. 589, 95 Am. St. Rep. 
947. But the question has been answered in the affirmative in sixteen 
states and one territory, as follows : Colorado : Patek v. American 
Smelting & Refining Co., 154 Fed. 190, 83 C. C. A. 284; Ferrara 
v. Auric Mining Co., 43 Colo. 496, 95 Pac. 953, 17 E. R. A. (N. S.' 
964. Delaware: Szymanski v. Blumenthal, 3 Pennewill, 558, 52 Atl. 
347. Gcorgia: Augusta Railway Co. v. Glover, 92 Ga. 132, 18 S. 
E. 406. Illinois : Kellyville Coal Co. v. Petraytis, 195 111. 215, 63 N. 
E. 94, 88 Am. St. Rep. 191. Indiana: Cleveland, etc., Ry. Co. v. 
Osgood, 36 Ind. App. 34, 73 N. E. 285. lowa: Romano v. Capital 
Brick & Pipe Co., 125 lowa, 591, 101 N. W. 437, 68 E. R. A. 133. 
106 Am. St. Rep. 323. Kansas: Atchison, etc., Co. v. Fajardo, 74 
Kan. 314. 86 Pac. 301, 6 E. R. A. (N. S.) 681. Kentucky: Trotta's 
Adm'r v.'johnson, 28 Ky. Eaw Rep. 851, 121 Ky. 827, 90 S. W. 540. 
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Massachusetts: Mulhall v. Fallon, 176 Mass. 2GC, 57 N. E. 386, 54 
L. R. A. 934, 79 Ara. St. Rep. 309. Minnesota: Renlund v. Com- 
modore Mining Ce, 89 Minn. 41, 93 N. W. 1057, 99 Am. St. Rep. 
534; Mahoning- Ore & Steel Co. v. Blomfeit (C. C. A.) 1G3 Fed. 827. 
Missouri: Pliilpott v. Mo. Pac. Ry. Co.. 85 Mo. 164. New York: 
Alfson V. Bush Co., 182 N. Y. 393, 75 N. E. 230, 108 Am. St. Rep. 815. 
Ohio: Pittsburgh, etc., Co. v. Naylor, 73 Ohio St. 115, 76 N. E. 505, 
3 L. R. A. (N. S.) 473, 112 Am. St. Rep. 701. Tennessee: Chesa- 
pealîe, etc., R. Co. v. Higgins, 85 Tenn. 620, 4 S. W. 47. Virginia: 
Pocahontas Collieries Co. v. Ruskas' Adm'r, 104 Va. 278, 51 S. E. 
449. Washington : Anustasakas v. International Contract Co., 51 
Wash. 119, 98 Pac. 93. Arizona: Bonthron v. Phœnix, etc., Co., 8 
Ariz. 129, 71 Pac. 941, 61 h. R. A. 563. 



LOS ALAMITOS SUGAG CO. et al. v. CARROLL.t 

(Circuit Court of Appeals, Ninth Circuit October 4, 1900.) 

No. 1,701. 

1. Patents (§ 72*)— Anticipation— Peiob Devices. 

A device vvhich does not operate on tlie same prlnclple as thnt of a pat- 
ent eannot be an anticipation. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 90; Dec. Dig. § 
72.*] 

2. Patents (§ 72*)— "Anticipation"— Peioe Devices. 

It Is not sufficient to coiistitute anticipation tUat the devices relied upon 
migbt, by a process of modification, reorganization, or conibimition, be 
made to accomplish the function performed by the device of the patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 00, 01 ; Dec. Dig. 
§72.* 

For other définitions, see Words and Phrases, vol. 1, p. 411.] 

S. Patents (§ 174*)— Impbovement Patents— Opérations of Device. 

A patent expressly for an Improvement on the device of a prior patent 
to the same inventer should be rend in connection with the flrst, and will 
not be declared void because, standing aloue, it does not describe an opera- 
tive appuratus. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 174.*] 

4. Patents (§ 328*)— Validity and Infbingement— Load-Dumping Appaea- 

TUS. 

The Carroll patent No. 561,485, for a load-dumping apparatns, claims 1 
and 2, which eover a combination of éléments in an apparatus especially 
designed to dump vi'agon loads of beets, and which is highly successful in 
accouiplishing such purpose in much less time thnn required by any pre- 
vioiisly known means, were not anticipated. altliough tlie éléments of the 
combination were separately old. and disclose invention. Patent No. .">Ori,- 
236 to the same inventor for an improvement on the apparatus of the prior 
patent also held valid, and both held Infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

5. Patents (§ 312*)— Suit for Infeingembnt— Lâches. 

The défense of lâches to a suit for infriugement of patents hcld not sus- 

tained by the évidence. 
[Ed. Note. — For other cases, see Patents, Dec. Dig. § 312.* 
Lâches as défense in suits for infringemeut, see notes to Taylor v. 

Sawyer Spindle Oo., 22 C. C A. 211 ; Richardson v. D. M. Osborne & Co., 

Si; C. c. A. 613.] 

*For other cases see same topic & S number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 

+ Rehearine denled. 
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Appeal from the Circuit Court of the United States for the South- 
ern District of California. 

Suit in equity by Timothy Carroll against the Los Alamitos Sugar 
Company and another. Decree for complainant, and défendants ap- 
peal. Afïîrmed. 

Mii'',er & White and Lawler, Allen, Van Dyke & Jutten, for ap- 
pellants. 

Frederick S. Lyon, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge. 

ROSS, Circuit Judge. This suit was brought by the appellee in 
the court belovv for the alleged infringement of certain letters patent 
issued to him, the fîrst of which was for a load-dumping apparatus, 
numbered 561,485, and dated June 2, 1896, and the second of which 
was for alleged improvements therein, numbered 595,236, and dated 
December 7, 1897. 

The complainant, who is the appellee hère, alleged infringement of 
claims 1 and 2 of the first patent, and of claims 1, 6, and 7 of the sec- 
ond. The défendants denied any infringement, and also set up in dé- 
fense anticipation and lack of invention, lâches, and also that the 
second patent was void on the ground that it does not disclose an op- 
erative apparatus. 

In this court the appellants moved, and the appellee consented to, 
the dismissal of the cause as to the appellant Clark, and an order to 
that efïect was entered. 

In the spécification of the first patent Carroll said : 

"In Southern California the raislng and shipping of beats for manufacturlng . 
sugar requlres the rapid unloading of large numbers of wagon loads of beets, 
for the reason that the beets must be weighed and sampled by the sugar manu- 
facturers, and it is impracticable to unload except at the place where the 
sampling is done, because the samples must be taken at the time of unloading 
each load In order to get a fair average of the load. In order to handle tliese 
beets it has heretofore been customary to place a net in the wagonbed and to 
theu load the beets upon the net, and at the place of unloading the net was 
lifted by a derrick and the load drawn ont of the wagon and brought over the 
car, and one side of the net then released ; but this System was not sufflciently 
rapid, and great inconvenience and delay resulted, it frequently occurring that 
30 teamsters would hâve to leave their wagons loaded ail night and wait their 
turn next moraing to unload. One object of my invention is to avoid ail this 
inconvenience and loss of tlme, and to provide means whereby a farm wagon 
loaded with beets can be dumped in a very short period of time. With my in- 
vention as high as 27 wagon loads of beets, weighing in the aggregate nearly 
40 tons, hâve been dumped from one dump into railroad cars, thus loading 2 
cars, in 30 minutes. The actual work of dumping a 4-horse wagon load of 
5 tous can be done easily in half a minute. In practice I hâve found 30 seconds 
to be suflicient for dumping the load after the wagon has stopped in place on 
the duuip platform. My invention relates more partlcularly to the appliances 
and combinations of parts by which I am enabled to so rapidly unload heavy 
and light wagons loaded with beets. It is very important that the apparatus 
shall work rapidly, that the team remain hitched to the wagon during the 
dumping, that the apparatus be so constructed and arranged that the wagon 
can be jolted, if required, to jar loose any beets that do not readily slide out 
of the wagon bed, and that the parts be so arranged that the wagon can be 
easily and quickly put into shape to be driven avi-ay as soon as the load is 
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dumped. A further and very Important considération îs to so construct and 
arrange the apparatus as to avoid any injurious strain on the wagon, and a 
peculiar and valuable feature of niy invention is tliat I dump tlie !oad sidewise 
and fasten the vehicle to tlie tilting support by a cliain or otber suitable tit> 
extending between and fastened to tlie tilting support and the bt'd of t)is 
vehicle. By this featvire I uialie it possiljle to rapidly dump tlie load and iiot 
raclî the wagon. In l'aet, by reasou of this arruugeiuetit. tlu> opération of 
dumping a load trom a wagon does uot rack or strain tbe vehicle in any part, 
except that strain coiues upon that part of tlie bed to vvhich tlie ebaiii is 
fastened, and that part of the bed can easily be made stroug eiiough to with 
stand the strain. No severe strain conies on the running gear, and tl'is is of 
great importance. So far as I am aware, in ail otber appliauoes proposed for 
dumping wagons the vohicle is to be held by the running gear. and sueh ap- 
plianees are not adapted for the work which uiy apparatus does. It is an 
ob,1ect of my Invention to accomplish the desired work.of uuloading wagon 
loads of beets as above stated, and to do it withotit straining or racking the 
wagon. This I hâve fully accompllshed by my new invention. My invention is 
also applicable for dumping car loads of beets, and Is also adapted for dump- 
ing from cars, wagons, and otber vehicles bulk loads, such as coal, corn. etc.. in 
loading vessels and for otber purposes. My invention comprises the eoinbina- 
tion of a tilting vehicle support for the loaded vehicle, pivoted longltudinally 
to tilt sidewlse, a longitudinal axis upon which the vehicle support is pivoted, 
means fastened to the tilting support and to the bed of the vehicle for holding 
the vehicle on the vehicle support, a lever for tilting the vehicle support side- 
wlse and returning It to its horizontal position, a team support at the front of 
the vehicle support, on which the team eau stand hitched to the vehicle while 
it is dumping, and a stop arrangea to stop the tilting support on a slant and 
prevent It from tUtlng far enough to niaterially Interfère with the team hitch- 
ed to the vehicle. It also inclndes the vehicle support and various parts and 
combinations of parts hereinafter more fully speeifled. My Invention also com- 
prises the combination of a vehicle support arrangea to tilt sidewlse, a vehicle 
havlng a bed provided with a hiuged side, and adapted and arranged to allow 
Its load to be duniiœd off sidewise, and means extending between and fastened 
to the tilting support and the vehicle bed for holding the vehicle on the vehicle 
support when It Is tilted, a lever fastened to and projeeting from the sIde of 
the tilting support opposite that toward which the support tilts, and the stop 
arranged to stop the support when it bas tipped sufîiciently to cause the load 
to slide off sidewise. ïhis is applicable either for railway cars, wagons, sleds, 
or any vehicle havlng a bed from which a load can slIde sidewise when the 
vehicle Is tipped. "A distinctive feature of my Invention as applied to wagons 
is the hinged side of the bed arranged wholly above the wheels and the dump- 
ing of the vehicle sidewise and stopping the tilting support on an incline, and 
thus dumping a large load without the uecessit.v of unhitching the team, for 
by this means I avoid ail the necesslty of backiug and of ail otber slow or 
complicated ways or means for dumping the load, which are necessary and 
which consum» tliue in tlie case of wagons that dump endwise. By tilting 
the wagon sidewise I hâve made it much easier, quieker, and less expensive 
to unload the loads than Is possible by any other means heretofore known. 
The driver of the team can drive across the tilting support and stop with bis 
team upon the team suyiport, and the dumpman eau then dump the load while 
tlie team is hitelied thereto, and the teamster can then drive on at once, so 
that there is but little stoppage of the team to dump the load. In carrying out 
iny invention for dumping a wagon load of beets I raise the wagon bed above 
the wheels or arch the floor over the hind wheels, and I provide the wagon 
bed witli a drop side, and provide such drop side wholly above the wheels 
with supports to hold it exteuded from the bed when dropped, so that the drop 
side serves as an apron to shoot the load onto the statlonary apron which is 
provided at the side of the dump to shoot the load into the car." 

The applicant then set out draw^ings ilhtstrating the alleged inven- 
tion, with spécifie descriptions thereof, and made five claims, the first 
and second of which are as follows: 
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"(1) The combination of a vehicle support arrangea, to tilt sidewlse; means 
for tilting the support and returuing It to a level position ; a stop arrangea 
to stop the support on a slant ; a vehicle having a bed provided with a drop 
side whoDy abo^-o the wheels and adapted to allow its load to be dumped off 
sifle'.vise; nicaus oxteiiding betwe<>u and fastened to the tilting support and the 
vehicie bed for holding the vehicle ou the vehicle support wheu It is tilted ; a 
bitch for holding the drop side in place and adapted to be released when the 
wagon is tilted: and means for supporting the drop side when it Is dropi^ed. 

"(2) The combination of a vehicle support arrauged to tilt sidewise; means 
for tilting the supiiort and returning it to a level position; a stop arrauged to 
^top the support ou a slant ; a vehicle having its bed adapted to allow its load 
to be dumi)ed off sidewlse ; means extending between and fastened to the 
tilting support and the vehicle bed for holding the vehicle on the vehicle support 
when it is tilted ; and a team holding support arrauged at the front end of 
the tilting vehicle support and independent thereof, and adapted to allow the 
team to stand thereon hitched to the vehicle while the vehicle is being dumped." 

It is manifest, we think, that thèse daims are limited to the dump- 
ing of wagons ; and it is so conceded by the counsel for the appellee. 
The great usefulness of the appellee's apparatus cannot be doubted, 
for the importance and magnitude of the sugar-beet industry is not 
only a matter of common knowledge, but is also shown by the évidence, 
which further shows that prior to it the beets were unloaded from 
wagons either by means of forks and shovels, or by nets first placed 
in the wagons upon which the beets were loaded, and then unloaded 
at the desired place by means of hooks, ropes, chains, and whims op- 
erated by horses, ail of which processes were more or less slow and 
expensive. Carroll's conception included the novel idea not only of 
dumping the wagons without unhitching the horses, thereby materially 
saving time and labor, but also the use of a part of the wagon as a 
part of the dumping apparatus. The conception was decidedly novel 
and valuable. While none of the éléments employed by him were new, 
and while there was nothing new in the mère idea of dumping loads 
from cars, wagons, and other vehicles by tilting the vehicle sidewlse 
and thereby causing its load to slide out by gravity, there is nothing 
in the record tending to show that anybody else had ever before 
thought of so unloading a wagon while the horses remained hitched 
to it, nor of the novel, expéditions, and highly successful manner em- 
ployed by Carroll. The évidence is abundant, and without contradic- 
tion, to the effect that with Carroll's apparatus loads are readily 
dumped in 30 seconds, as against from 10 to 20 minutes by even 
tiie net and whim process, to say nothing of unloading with shovels 
or forks. In sustaining a patent for improvement in looms for weav- 
ing pile fabrics, consisting of such a new combination of knov^n de- 
vices as to give a loom the capacity of weaving 50 yards of carpet a 
(lay when before it could only weave 40, the Suprême Court said, 
in the course of its opinion in L,oom Company v. Higgins, 105 U. S. 
580, 591 (26 L. Ed. 1177): 

"It niay be laid down as a gênerai rule, though perhaps not an invariable 
one. that if a new combination and arrangement of known éléments produce a 
new and bénéficiai resuit, never attained before, it is évidence of invention. It 
was cerîaiuly a new and useful resuit to make a loom produce 50 yards a day 
when it never before had produced more than 40 ; and we think that the com- 
bination of éléments by which this was effected, even if those éléments were 
sépara tely known before, was invention sufficient to form the basis of a 
patent" 
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Beet wagons are necessarily heavy and stout, althougli of variable 
capacity, usually carrying, according to the évidence, from 4 to 7 
tons at a load. The great desideratum was to shorten the time re- 
quired for the unloading of the wagons, and thereby, incidentally, to 
save cost. The successfnl carrying ont of the idea necessarily involved 
the safety of the vehicle as well as of the team attached thereto. 
Carroll's conception was to dump the loads from the wagons without 
vmhitcliing the horses, so that the teams miglit at once go for another 
load; and to accomplish this without the use of power. He seems 
to hâve so combined old éléments as to produce the desired resuit with- 
out the use of other power than the coacting of the varions parts. 
He provided a raised platform of a height sufficient for the dumping 
of the beets from the wagon into the car or bin below, with an up- 
ward approach for the driving of the team with the loaded wagon 
onto the platform, and a descending roadway for the departure of 
the team with the empty wagon after the discharge of the load. That 
portion of the platform on which the wagon rests while the load is 
being dumped was so arranged as to tilt, wliile the portion upon which 
the horses stand during the tilting process remains fixed. That por- 
tion of the platform on which the wagon rests while the load is being 
dumped was so arranged as not only to tilt, but to stop tilting at such 
an angle as to discharge its loads without interfering with the position 
of the wagon itself or of the horses, and so that the wagon might be 
brought back into position to be driven away, and the apparatus 
brought into position for the receipt and discharge of the next suc- 
ceeding loaded wagon — one of the functions of the stop being to give 
the load a jolt so as to insure its complète dumping. The tilting plat- 
form was so counterbalanced that the weight of the load would auto- 
matically carry the platform and load down, and when the load was dis- 
charged the counterbalance would automatically bring the platform 
back to its horizontal position. The wagon bed was so arranged as to 
permit ail the beets to slide out of it when the proper angle in the tilting 
process was reached, and in order to prevent any of the beets during 
that process from rolling onto the surface of the tilting platform or 
underneath the dump instead of into the car or bin, as the case might 
be, the wagon bed was provided with a drop side wholly above the 
wheels to serve as an apron to shoot the load sidewise into the car or 
bin. Chains were provided extending from the tilting platform to the 
wagon body for holding it on the platform when tilted ; a latch for hold- 
ing the drop side of the wagon up during the loading of the beets and 
their hauling to the dumping apparatus and adapted to be released when 
the wagon load is on the platform and the dumping opération is to take 
place. The record shows that the varions parts of CarroH's device were 
so interrelated and so coacted as to bring about the desired resuit in an 
eminently successful and satisfactory manner, and we see nothing in 
the record to show that any other device or apparatus ever before op- 
erated upon the same principle in accomplishing the same or a similar 
resuit. A device which does not operate on the same principle cannot 
be an anticipation. Western Electric Company v. Home Téléphone 
Company (C. C.) 85 Fed. 649 ; Dederick v. Cassell (C. C.) 9 Fed. 506 ; 
Pattee v. Moline Plow Company (C. C) 9 Fed. 831 ; FuUer v. Yentzer, 
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94 U. S. 288, 24 L-. Ed. 103 ; Topliff v. Topliff, 145 U. S. 156, 12 Sup. 
et. 825, 36 L. Ed. 658 ; Robinson on Patents, vol. 1, § 282 ; Walker on 
Patents (4th Ed.) § 62. 

We do not think it necessary to refer specifically to the large num- 
ber of patents set up as anticipatory. The one apparently most relied 
upon is that issued to Chisholm, which was for "certain new and use- 
ful improvements in the mode of dumping railroad cars." There the 
cars to be dumped were placed on a railroad track pivoted longi- 
tudinally to a platform arranged to tilt sidewise in either direction, 
with a supplemental rail so provided as that, when the platform is 
titled, the inside of the flange of the upper wheel will press against it 
and release the strain from the flange of the lower wheel, the means 
for which tilting consisting of a windlass and a chain attached to the 
sides of the platform — the car having hinged sides arranged to be 
lifted upward. The sides of the car were also connected by chains 
with the sides of the tilting platform, so as to prevent the car from 
falling ofif the tracks when it was tilted sidewise, and posts were placed 
at the side of the track against which the car strikes when tilted, 
and which stop it. Expert witnesses for the respective parties — Boyd 
and Bates-^seem to agrée in their opinion that the principle of opéra- 
tion of the Chisholm device is différent from that of Carroll, and, 
without going into détails, we think it sufificient to say that the Chis- 
holm patent does not anticipate ail of the éléments found in the claims 
of the Carroll patent hereinbefore set out, and that it is not capable 
of being operated or used in the manner in which Carroll's device was 
intended to be operated and used. Nor do any of the other patents 
relied upon provide a complète dumping apparatus which will operate 
upon the principle of Carroll's. It is not sufficient to constitute antici- 
pation that the devices relied upon might, by a process of modification, 
reorganization, or combination with each other, be made to accomplish 
the function performed by the device of the patent sued on. Authori- 
ties supra. 

The second patent issued to Carroll was for improvements to the 
apparatus patented to him by his first patent, consisting of a wheel- 
holding device for preventing the slipping of the vehicle on the tilting 
platform while being tilted, and conséquent injury to the wagon. It 
was thus described in the spécification: 

"My invention includes in a dumping apparatus for dumping a vetilcle side- 
wise a liolder carried by tlie tilting veliicle-supiwrting platform at a height to 
engage the hubs or ends of tlie axles of tlie vehicle, and means for moving the 
holder to and from the hubs or axle ends, so that when the vehicle is moved 
onto the tilting platform the holder ean be moved against the hubs or axle 
ends on the side toward which the platform tilts, and then when the platform 
is tilted the sidewise strain is borne by the axles, and latéral movement of the 
vehicle is prevented. Then, when the vehicle has been emptied and returned to 
upright position, the holder can be moved away from the hubs or axles ready 
for another vehicle. I hâve found by practical tests that thls holder, car- 
ried by the tilting vehicle-supporting platform and brought against the ends of 
the axle or against the hubs of the wheel, is perfectly effective for holding the 
vehicle during the dumping process, and this application of the holder Is far 
superior to holders which apply against the bed of the vehicle to support the 
bed, for the reason that the movement of the holder into its supporting posi- 
tion and out of the path of the vehicle is much less with wagons than is 
necessary wheré the holder is made to engage the vehicle bed, and the holder 
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is brought doser to the tilthig platform and tlierefore can easily be glven the 
required strength without beiiig made cumbersoine, and is nowise In the way 
of the dumping load, tmt is eiitirely below the veliicle bed and the path of the 
load as it passes ont of the vehiole." 

The inventer further said in the spécification: 

"I hâve set forth the best forni in which I propose to carry ont my invention, 
but I do not lirait myself to the exact form shown, as it is obvious varions 
modifications can l)e uiade without departing from the splrit of my invention." 

We think, as did the Patent Office, that the second patent should be 
read in connection vvith the first, and that, as so read, it is not, as 
contended by the appellant, void on the ground that it does not describe 
an operative apparatus. 

The court below found infringement upon the part of the appel- 
lant, and we think the évidence in the cause sustains that conclusion. 
The testimony of the witnesses Francis M. Townsend, Howard E. 
Powell, William N. Olmsted, and L. G. Bodine strongly supports it, 
and it also finds support in the fact that the évidence shows that the 
manager and the constructor of the appellant's factory knew of the 
CarroU apparatus, discussed it, and that its builder, Edward E. Dyer, 
before building the appellant's dumping device, several times exam- 
ined that of Carroll, and made at least some notes and drawings of it. 
We extract from the testimony of the witness De Voe : 

"Q. VVho was the gênerai superintendent for the érection of the Los Alamitos 
Sugar Compàny's plant and dump? A. Mr. E. F. Dyer. Q. Did you at aiiy 
time hâve any talk with Mr. E. P. Dyer with regard to the OarroU dump which 
was erected at Anaheim? A. I did. Q. State the circumstances of such con- 
versation. A. I was filling the foundation for the sugar house, and Mr. Dyer 
came over and asked me what I linew about the construction of the dump over 
at Anaheim. I told him I didn't know much about how it was constructed, 
but the man who was wprking for me, with me, Mr. Hiss, had assisted in 
building It and run it for a couple of years, and eould tell him more than I 
could. Q. Prior to this conversation had there been any dump erected at the 
Los Alamitos Sugar Factory? A. ïhere had not. Q. State whether or not 
you knew whether Jlr. Edward F. Dyer weut over to Anaheim in 1897 to ex- 
amine the Carroll dump. A. He did. Q. How do you know he did? A. He 
hired me to take him there. Q. Do you know of your own knowledge whether 
Mr. Edward P. Dyer made any examination of the Carroll dump at Anaheim ? 
A. I do. Q. What did he do? A. He went under the dump and looked at it ; 
had a shingle, I think, with a paper on it, and made some drawings. Q. Did 
you bave any conversation with him at that tinieï A. I did, a few minutes 
after that. Q. What was it? A. We left the dump and started up town, and 
I laughed at him and asked him if he was going to steal the Irishman's dump. 
He said he didn't know as there was anything to steal; he had ideas of hls 
own." 

The witness Hiss testified, among other things, as follows: 

"Q. Are you acqualnted with Edward P. Dyer? A. Yes, sir. Q. Do you 
know what connection he had In 1896 with the Los Alamitos Sugar Company? 
A. ïes, sir. Q. What w-as it? A, He had charge of the building of their 
factory, erectlng the factory at Los Alamitos. Q. Did you hâve any conversa- 
tion wàth him during the year ISiXi? A. Yes, sir. Q. State where and when 
and what that conversation was about. A. Why, he corne there to the dump 
where I was at work, and there wasn't any teams there just at the time, and 
he a.sked me if I had any objection to him looklng over the dump and taking 
some raeasurements, and I told him I didn't. So I went down ofE the dump 
with him and helped him to talce some measuremeuts, which he noted down in 
a book, or a shingle — I can't remember exactly which. He had something, 
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either a shlngle or a boob, which he made some datas on, and, before we got 
through with the measurements that he wanted to take there was some teams 
corne up to the dump and I had to go up to attend to my dutles, and I paid 
no more attention to just how long he was there. Pie was there 15 or 20 min- 
utes, around the dump. Q. Did you hâve any conversation with him in regard 
to beet-dumping apparatus? A. Yes, sir. Q. What was It? A. Well, he asked 
me what I thought would be the most advlsable plan for the factory at Los 
Alamltos, the net or a dump, and I told hlm by ail means the dump. Q. What 
dump were you and Mr. Dyer referring to in that conversation? A. Well, the 
CarroU dump was the only one that was In existence that I knowed anything 
about at that time. Q. Did you ever bave any conversation with Mr. Edward 
F. Dyer at Alamltos in regard to dumps? A. Yes, sir. Q. What was that? A. 
Well, I was helplng to do some gradlng work there, and of course he knew that 
I had a great deal of expérience In the dumps and helping to build the CarroU 
dump, and he asked me qulte a number of différent questions in regards to the 
width of the dump and the bins. He also knows I hâve had expérience in 
Chino. And had several conversations In gênerai whlch I cannot say exactly 
what the — word for word what they was, but it was generally in regards to 
the dump. I helped to do the grading there at the factory in the fall of 1896. 
Q. That was prior or after the dump was erected at the Los Alamltos Sugar 
Factory? A. That was before the dump was erected." 

We cannot see that the court below erred in ruling- against the 
appellant's plea of lâches. No question in respect to profits or dam- 
ages is involved on this appeal, the question of the appellee's right to 
the injunction awarded only being involved. The record shows not 
only that the contracter employed to build the appellant's dumping 
apparatus made several examinations of that of CarroU, taking some 
notes and drawings thereof before undertaking to construct the appel- 
lant's device, but that the manager of the appellant company had also 
a talk with CarroU in respect to the latter's apparatus, and that the 
manager, on the 12th of June, 1897, was notified in writing by CarroU 
of the issuance to him of his letters patent, and was expressly warned 
against infringing upon them. CarroU also testified that prior to the 
commencement of the suit he had a conversation with the manager of 
the appellant company on the street in Los Angeles, in which, said the 
witness : 

"I told hlm that he had infrlnged on my patent, and he told me that he 
would be willing to pay me a nominal sum. I told hlm no, I wouldn't accept 
a nominal sum ; that he could hâve It at a royalty at a cent per ton. He sald 
if I wouldn't give it to him at a nominal sum he would take it. I told him 
positively, 'If you wlU take the dump and put it away from me, you will do it 
over my dead body. I will défend myself .' " 

The record also shows that CarroU employed an attorney to bring 
suit against the appellant, for a contingent fee, that the matter was 
in the attorney's hands for a good while, and that the attorney finally 
died without bringing the suit, and that subsequently, when CarroU 
got sufficient money to commence action, he instituted the présent suit. 

Upon the record we do not think that it can be fairly said that there 
was any acquiescence upon the part of the appellee in the appellant's 
infringement, or that the circumstances are such as in equity bar the 
action. 

The judgment is affirmed. 
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UNION TYPEWRITER CO. v. L. C. SMITH & BROS. 
(Circuit Court, W. D. Pennsylvanla. September 10, 1909.) 

1. Patents (§ 45*)— Anticipation — Invention— Date of Conception and Ex- 

EEcisB OF Due Diligence, When Immatebiad— Prior Patents as Antici- 
PATiNQ Publications— Date of Application Tiiekefob. 

Where there is a mère comparison of a patent with others, to détermine 
the novelty of the device, it is immaterial just when the invention was 
conceived or redueed to practlce, or vi'hether due diligence was used; 
thèse being important only in interférence proceedings, or where an issue 
of priority Is raised. And neither are the dates of the applications of al- 
leged antlcipatlng patents of any account in such a case ; a patent taking 
rank as a publication, negativing novelty, only when it cornes out, and a 
mère application having no such effect. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 51-53 ; Dec. Dlg. 
I 45.»] 

2. Patents (§ 106*)— Interférence Proceedings- Issues Between Narroweb 

AND BROADEB CLAIMS— RIQHT OF SUCCESSFUL PAETY 10 APPEOPEIATE liAT- 

TEB. 

Where application is made for a spécifie form of invention by one in- 
venter, and the claims embodylng the same are thrown into interférence 
proceedings with generic claims in the pending application of another in- 
venter, upon the issue of priority being decided in favor of the former, he 
Is not entitled to the broader conception of the other, being conflned to the 
particular mechanical construction for which he has declared- The fact 
that the device of which he was found to be the original and flrst in- 
venter shut out the broader conception of the other did not make the lat- 
ter, or the claims by which it was expressed, his. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 146; Dec. Dig. § 
1T)6.*] 

3. Patents (§ 106*)— Interférence Pboceedings— Right to Appbopeiate Is- 

sues. 

Where, therefore, In an application for a typewriting machine, the in- 
vention as described in the spécifications consisted substantially in mount- 
Ing the type-bar séries in a rocking cradle, arranged to carry both typé 
bars and keyboard, by means of which the type bars were shifted vertical- 
ly, according as one type or the other was to be brought to the printing 
point, a rocking frame or cradle, carrying keyboard and type bars, and 
shlfting the latter vertically, was of the essence of the invention, and any- 
thing outside of and beyond this could not be consistently claimed. The 
Issues in interférence proceedings, taken from the api)lication of another 
Inventor, in which a vertical shlfting of the type-har frame, without more, 
was broadly claimed, could not, merely because of the interférence pro- 
ceedings being decided in favor of the narrower invention, be wrltten into 
the application therefor. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 146; Dec. Dig. § 
106.*] 

4. Patents (§ 120*)— Reissue— Enlargement by Amendment op Later Patent 

— Improvements. 

A reissue is ordinarily the only remedy when a patent is found not to be 
expressive of an invention to its full breadth. An enlargement of it is 
not to be effected by the engrafting of broad claims upon a later patent, 
based upon an application of narrow scope, particularly where the secoiid 

*For other cases eee same toplc & i nitmbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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;">atent is applied for as an improvement on tlie flrst; it not being tlie of- 
fice of an Improvement to enlarge or broaden, but only to better in détail. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 172 ; Dec. Dig. 
§ 120.*] 

5. Patents (§ 120*)— Successive Patents— Too Broad to be Followinq Nak- 

ROWER FlEST— Co-PENDING APPLICATION. 

Where an application, in whicb an invention is expressed broadly, is 
pending at the same time with one upon narrower lînes, the taking eut 
of the latter does not neeessarily preclude tbe subséquent allovrance of 
the other in broader form. As, for Instance, (a) where the application for 
a broad patent was niade flrst, and is delayed by the Patent Office through 
no fault of the inventer; or (b) where the later generic patent and the 
earlier spécifie one bear a divisional relation, the two being in efliect one ; 
but not (c) neeessarily where one is a continuance of the other, particularly 
where the later patent is in terms for an Improvement on the other and 
conforms strictly to that idea. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 172; Dec. Dig. § 
120.*] 

6. Patents (§ 120*) — Attempted Broad Construction dp Dater Patent — 

Double Patenting. 

Where, therefore, an earlier patent, with spécifie narrow clalms, Is 
allowed to corne ont, and after it has issued, claims of alleged broad or 
generic scope are brought in by way of amendment to another patent, 
which is applied for as an Improvement on the first, the claims of the 
second patent, if construed broadly, being confllcting with and anticipated 
by the flrst patent, are void as amounting to a second patenting of the 
same invention, which the law does not allow, a resuit which the co- 
pendency or overlapping of the second application is powerless to prevent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 172 ; Dec. Dig. § 
120.*] 

7. Patents (| 328*)— iNrBiNffEMENT— Ttpewriting Machine. 

The Daugherty patent. No. 481,477, for a typewriter of the type In 
which the writing is visible when being written, claims 37 and 38, the 
dominating feature of the device being the vertical shifting of the type- 
bar ïrame to bring into position one or the other of the différent kinds of 
type carried therêby, while generic in form, must be limited, in view of 
a prier patent to the same inventer, to the spécifie means disdosed for 
shifting such frame. While not anticipated by anything in the prier art 
as so construed, held not infringed by the défendants' device. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 
(Syllabus by the Court.) 

In Equity. Suit for infringement of letters patent No. 481,477, for 
a typewriter, issued August 33, 1892, to James D. Daugherty. On final 
hearing. 

Clarence P. Byrnes and Henry D. Donnelly, for complainant. 
James A. Watson and Livingston Gifford, for défendants. 

ARCHBALD, District Judge (specially assigned). The patent in 
suit is for a so-called "visible" typewriter, in which the printing is at 
ail times able to be seen by the operator, without stopping the work or 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 

173 P.— 19 
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moving any part. This is a désirable feature, and may well be taken as 
characteristic of the coming- machine, if not, indeed, indispensable to it. 
Accompanying this, the machine of the patent has a single bank of 
keys, with type bars carrying différent type — upper and lovver case let- 
ters, différent marks of punctuation, numerals, and the like — the seg- 
mentai f rame in which they are mounted being made to shift vertically 
in order to bring the one or the other character to the printing point. 
It is the vertical shif ting of this f rame that dominâtes the device ; a 
single keyboard with two-character type bars and a front stroke, with 
resulting visibility, being thereby secured. 

The défendants manufacture a typewriter which also has two-letter 
type bars, pivoted concentrically on a segmentai frame, which is shifted 
vertically to bring the différent characters to the printing point. The 
only distinction from the machine of the patent, taking it as it reads, 
consists of the "hitch up" between the key lever and type bars, which 
in the complainant's machine is direct, both keyboard and type bars 
being carried on a pivoted frame or cradle, by the rocking of which, 
without breaking the connection, the shifting of the type-bar frame is 
brought about; while in the défendants' machine the connection is by 
links, permitting the keyboard to remain stationary, the type-bar frame 
alone being moved. 

The patent was issued to James D. Daugherty August 23, 1893, on 
an application filed Mardi 8 of the same year; the invention going 
back, as it is said, to some time in 1883. There are two claims relied 
on, as foUows : 

"37. In a typewriter, the combination, wltli a séries of ludlvidual pivoted 
type bars carrying two or more type, of a vertically-sliifting frame for sus- 
taining sald bars and suitable means for shifting said frame to bring either 
of the type in proper position to nialje an impression. 

"38. In a typewriter, the combination, with a séries of type bars provided 
with two or more type, of a vertically-shifting frame for sustalning sald type 
bars concentrically, a séries of liey levers connected with said type bars, and 
a séries of keys for operating said levers." 

The only différence between thèse claims is that in the last the type 
bars are concentrically sustained. Taking them broadly as they read, 
they cover every machine in which, with the other éléments involved, 
there is a vertical shifting of the type-bar frame ; and according to 
this, without more, the défendants infringe. It is only as they are 
restricted to the particular character of structure specified in the patent 
in which this idea is utilized that they do not. It is on the construction, 
therefore, to be given to them, the patent being valid, that the case 
turns. 

There is nothing to anticipate the patent, whatever its construction, 
in the prior art. With ail the variety which there appears, there is no 
device to in any way correspond. The idea of visibility, no doubt, was 
not new. There was a crude attempt at it in the Horton, which was ap- 
plied for as early as March, 1883, as well as in the Brooks of the same 
year, to say nothing of the Fitch (1886), the Prouty and Hynes (1887- 
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1888),^ the Grundy (1887-1889), the Sholes (1889-1891), and the 
Copeland (1887-1892), which followed on. Neither was it new to shift 
the type-bar frame, to bring the upper or lower character to the print- 
ing point. The usual shifting was of the platen or roUer, against which 
the type bars strike, as in the Brooks (1875-1878), the Jenne (1879- 
1897), and the Sholes (1889-1891). But the shifting of tlie type seg- 
ment as an alternative is suggested in the Brooks, which is the original 
two-letter type-bar machine, only it is so undeveloped as to be of 
little account. It definitely appears in the Wagner (1885), the Fitch 
(188G), the Unz (1887-1896), the Scudder (1886-1891), the Cope- 
land (1887-1892), and the second Wagner (1888-1889). But in each 
of thèse the shifting is horizontal, and not vertical, an important dis- 
tinction, as upon it the visibility of the writing, as well as the other 
advantages residing in the présent invention, are worked out. 

Nor can it be successfully maintained that it involved nothing pat- 
entable to transfer the shifting from the platen to the type-bar seg- 
ment, or to change the direction to up and down. Invention has often 
been predicated upon less; and the highly bénéficiai results thereby 
secured fully justify its récognition hère. It may not be entitled to 
any extended scope. Union Writing Machine Company v. Domestic 
Sewing Machine Company, 109 Fed. 85, 48 C. C. A. 244. It is not as 
though Daugherty originated the visible idea. That, by suggestion at 
least, was already in the art, although it must be conceded that he was 
the first to give it practical shape. And so, possibly, was the shifting 
of the type-bar segment, although that dépends on how far the inven- 
tion is able to be carried back. It is tied up also, to a certain extent, 
to the concrète expression of it which we hâve. And it may be doubt- 
ful whether the inventor had any conception of it outside of the rock- 
ing cradle, carrying keyboard and type bars, which he devised, except 
as in one of his patents he shifts the platen vertically instead. But, 
allowing ail that is so said, there can be no question as to the novelty 
and inventive character of that for which the device, ail things consid- 
ered, is entitled to stand. 

It is immaterial, in view of this, to inquire just when the invention 
was conceived, or at what date there was a réduction to practice, or 
whether due diligence was used, of which considérable évidence has 
been given, and which has been extensively discussed. Thèse are im- 
portant in interférence proceedings, or where an issue as to priority be- 
tween différent inventors for the same invention is raised, but not 
where there is a mère comparison with other patents to détermine the 
novelty of the device. Nor are the dates of the applications of alleged 
anticipating références of any account in such a case. A patent takes 
rank as a publication, nega'tiving novelty, only when it comes out. 
Bâtes V. Coe, 98 U. S. 31, 35 L. Ed. 68; Diamond Drill Co. v. Kelly 
(C. C.) 120 Fed. 282; Eck v. Kutz (C. C.) 132 Fed. 758, 764. A mère 

1 In each of thèse références the first date is the year when the patent was 
applled for, and the second, when it was granted, although, as we shall près- 
ently see, the last ouly, is of any account. Where but one is given, the appli- 
cation and the issue were the same year. 
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application has no such efïect. The case of Automatic Weighing Ma- 
chine Co. V. Pneumatic Scale Co. (C. C. A.) 166 Fed. 288, was one of 
priority of invention, and is not in point. It does net matter, therefore, 
how far in complète form the invention hère is carried back. There is 
no question that it was in the mind of the inventor, in its essential f ea- 
tures, as early as 1885, which, except the Brooks, the Horton, and the 
Wagner, which are of no conséquence in this connection, is earlier than 
anything to which référence has been made. Indeed, so far as appears, 
it would be new and unanticipated at whatever time it came in. The 
validity of the patent, having regard to its gênerai features, must there- 
fore be sustained. The construction of the particular claims in con- 
troversy is the only question ; and that dépends upon considérations to 
be now discussed. 

The first appearance of the invention in the Patent Office was by 
application filed November 15, 1889, which may thus be regarded as 
expressive of the original conception of it, of which those coming after 
are merely variant forms. This was held by the examiner to bave 
been anticipated by certain références, and not to be mechanically op- 
erative ; and, acquiescing in this view, on June 13, 1890, it was form- 
ally withdrawn. Having meantime perfected his ideas, and reme- 
died what was wanting, the inventor, on May 3, 1890, filed a new ap- 
plication, which, after sundry rejections and amendments, was finally 
made the subject of interférence proceedings, June 22, 1891, with the 
application of Arthur W. Street, as to two claims, which were held to 
be included in two of Street's. Before this, however, on June 9, 1891, 
certain other claims which had been allowed were canceled and made 
the subject of a divisional application, on which a patent, No. 457,258, 
was granted August 4, 1891. There is no particular significance in 
this patent, except as it is a part of the history of the proceedings of 
the Patent Office, and except, also, as it disclaims the pivoted shifting 
frame carrying the type bars shown in the others. Neither is there, to 
the patent for an improvement on both of thèse, which was applied 
for September 1, 1891, and granted July 12, 1892, as No. 478,925, save 
only that it provides for a vertical shifting of the platen, in place of the 
type bars. Meanwhile, in the interférence proceedings, Daugherty, in 
his preliminary statement, having declared that he conceived the idea of 
shifting the type bars, instead of the carriage, as early as 1880, and his 
invention as a completed whole in the first part of 1885, while Street 
was only able to carry back his inventive conception to the spring of 
1889, Street dropped out ; and Daugherty, having gone on to a hearing 
and proved his contentions, was duly adjudged priority of invention 
January 21, 1892, and on March 15, 1892, patent No. 470,990 was is- 
sued to him accordingly. A week before this, on March 8, 1892, the 
patent in suit was applied for ; and into this, by way of amendment, 
on June 23 following, claims 37 and 38, which are the subject of con- 
troversy were brought in ; the patent issuing on August 23, two 
months afterwards. The question is as to the efïect upon them, if 
any, of what had preceded. 

Thèse two claims were taken from the interférence proceedings, be- 
ing the first two — with a sUght modification — of the Street claims. 
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/They are more extensive than those of the Daugherty patent, No. 470, 
■i990, with which they were put in issue; it being because of this in- 

clusiveness that the interférence was declared. For convenience of 

comparison they are inserted hère : 

Street Olalms. Daugherty Claims. 

1. In a typewriter, the eombiuatlon 2. In a typewriter, the combination 
with a séries of individual pivoted of a frame and a earrlage supported 
type bars, carrying two or more type, horizontally thereon In an elevated 
of a vertically shlfting frame for sus- position, of a horizontal frame pivoted 
taining said bars, and suitable means between its ends below the said ear- 
for shifting said frame to bring either riage, and a séries of type bars pivot- 
of the type bars in proper position to ed in the inuer end of the said frame, 
malie an impression. having eacli two letters, whereby the 

tiltlng of the frame will niove the 
type bars vertically and bring either 
letter in position to print, substantial- 

2. In a typewriter, the combination ly as shown. 

with a séries of type bars, provided 1. In a typewriter, the combination 

with two or more type, of a vertically with a earriage of a vertically shift- 

shifting frame for sustaining said Ing frame carrying Icey levers and 

type bars, and upon which said type type bars, the latter having each two 

bars are pivoted concentrically, of a or more characters, whereby, when 

séries of l^ey levers connected with the frame Is shifted, the type bars 

said type bars, and a séries of lieys and keys are moved therewith, sub- 

for operating said levers. stantially as shown. 

That the interférence was rightly declared there can be no doubt. 
The broad claims of the one comprehending and conflicting as they did 
with the narrow claims of the other, both could not be separately main- 
tained. And it is this conflict in transposed relation that continues hère. 
The inventor, as it is said, having allowed the invention to be patented 
in the restricted form found in claims 1 and 2 of No. 470,990, eut him- 
self ofï from any broad and comprehensive construction of it, such as is 
now set up. There can be no question that this ordinarily would be the 
resuit. It is contended, however, that, as the outcome of the inter- 
férence proceedings, Daugherty became entitled to the claims there in 
controversy in ail their breadth, and could hâve made them a part of 
his pending application, and, being entitled to write them into that, 
it is immaterial that he chose to write them upon the one he did; his 
right to do so being preserved by its having been put in before the 
other went out. That is to say, the claims having a place by right in 
either application, it was of no conséquence as to which one it was 
exercised, a dedication or abandonment not being chargeable against 
him, because of his choosing the later one to corne out. But that does 
not altogether state the case. There are other considérations which 
obtain. The question is not alone one of dedication or abandonment, 
but of having two patents for the same thing, as well, which, except 
under extraordinary circumstances, which are not found hère, is not 
allowed. 

It is a question, in the first place, whether thèse claims had rightly a 
place in either application, let alone both. The priority awarded to 
Daugherty in the interférence proceedings did not necessarily so dé- 
cide. The narrow claims found in the application for No. 470,990, of 
which, as against Street, he was found to be the original and first 
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inventor, wliile shutting out those of Street, did not entitle him as o£ 
course to the broader conception which there appears. He had the 
right to maintain his own invention, in which the vertical shifting of 
the type bars was made use of, whatever it was, which so conflicted 
with that of Street that both could not stand. But that is ail. It did 
not make either Street's invention, or his claims, his. In judging of 
what Daugherty was entitled to in this respect, regard had necessarily 
to be given to that for which he had declared. His invention was ex- 
pressed in the particular mechanical construction, or its équivalent, de- 
scribed in the spécifications, where it was set forth in détail, and to 
this, not being a pioneer, he was confined. Admittedly he could not 
patent a mère idea; such, for instance, as the shifting of the type-bar 
segment instead of the platen, without regard to direction, as the com- 
plainant's brief concèdes. But the vertical shifting of it, without more, 
is little less. 

Nor, looking into the spécifications, is anything broad advanced. 
The inventor manifestly had a definite mechanical structure in mind, 
and that, and no more, is what he claimed to hâve devised. "The ob- 
jects of my invention," as he there déclares, "are to connect the key 
levers and the type bars directly at their inner ends without the inter- 
vention of any other parts, so as to simplify and cheapen the construc- 
tion and lessen the friction in the opération of the machine; to sep- 
arate the type bars and the key levers by means of division bars or 
plates, which prevent the parts from interfering with each other; to 
provide each type bar with a type or types having capital and small 
letters or other characters upon them, and to change from one letter 
or character to the other by raising the inner end of the frame, which 
carries the type bars and the key levers, while the roller or platen car- 
rying the paper remains stationary ; to pivot at its rear end the guid- 
ing frame for the type bars, and which also holds or carries the ribbon, 
and to give to this guiding frame a vertical movement at its free front 
end, so that, while it serves as a guide to the type bars, it also raises the 
ribbon, so that each type bar prints its character in alignment, and then, 
as the type bar drops back to its normal position, the guiding frame car- 
rying the ribbon also drops, so as to leave each letter or character, as 
well as the whole line of writing, unobstructedly exposed to the op- 
erator without the movement of any other part; to operate the car- 
riage by means of two pivoted, spring-actuated dogs, which allow the 
carriage to move forward one space each time that one of the type 
bars is operated, and v^^hich permit the carriage to slide freely back 
to its st^rting position." The scope of the invention is thus made clear, 
and the means taken to accomplish it is amplified in the following text. 

It is demonstrated, from what there appears, that, as already stated, 
the invention, so far as we are concerned with it, consisted substantially 
in mounting the type-bar séries in a rocking cradle, arranged to carry 
both type bars and keyboard, by means of which the type bars were 
shifted vertically, according as one type or the other was to be brought 
to the printing point. And to this the inventor was tied. Not but that 
he was entitled to reasonable équivalents, but not to the extent of an 
entirely différent structure. A rocking frame or cradle, carrying key- 
board and type bars, and shifting the latter vertically, was of its es- 
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sence, and anything in which this was not found fell outside of it, 
and could not be consistently claimed. The vital thing, no doubt, was 
the vertical shifting of the type bars. But that was only a feature on 
which the gênerai structure, producing visibility, was worked out. 
It was not, and could not be made, the whole invention. If the inventer 
had a larger conception, it does not appear. In other words, his only 
idea of how the vertical shifting of the type-bar segment could be uti- 
lized to secure visibility, so far as given to the world, was in the way 
that he had done ; every expression of it, in the various patents taken 
out by him, except the one in which the platen was shifted vertically, 
instead of the type bars, being patterned on the same plan. And in 
conformity with this ail the claims of the patent are drawn. Nor is 
there anything in the history of the invention or the course of its de- 
velopment to sustain a broader view. The issues in the Street inter- 
férence could not, therefore, with any propriety, hâve been written into 
patent No. 470,990, as claimed. 

Neither was there anything to justify their being brought into the 
patent in suit. As is expressly declared in the spécifications, this patent 
was appHed for as an improvement on the two which had gone before. 
No. 457,258 and No. 470,990 ; the object being "to improve, simplify, 
and cheapen the construction of the mechanism there described, in 
the manner and for the purposes set forth." The particular improve- 
ments thereby introduced consisted large'ly in the spécial form of type- 
bar frame employed, which was composed of a block of métal, pivoted 
on the working frame or cradle by which it was shifted, and having 
vertical slots in which the type bars were set, to assist in guiding them 
to the printing point. "By the use of this block," says the inventer, "I 
am enabled to mill slots therein for guiding the type bars accurately, 
so that they will at ail times be guided to the printing point, * * * 
which makes thèse blocks interchangeable, so that a new one can be 
placed therein for an old worn one. This is a great improvement," 
as he adds, "over the construction shown in the said patents, as the 
inner ends of the division plates, when depended upon to guide the 
type bars, are liable to become misplaced slightly, thus causing the type 
to stick in the guide, 22. So, also, owing to this rigidity of the inner 
end of the frame, 12, and the accurate guiding of the type bars thereby, 
the key levers may be supported independent of the shifting frame; — 
that is, upon a rod, b', not connected with the shifting frame, 12, but 
supported by vertical ears, a', projecting from the base. A' — in which 
instance the said levers wiU simply turn slightly upon their pivoted 
point, b', when the frame is shifted." The other improvements speci- 
fied are of a like character, ail going to minor features of the same 
gênerai device to be found in previous patents, on which it is not nec- 
essary to enlarge. 

Considérable stress is laid upon the fact that the key levers are not 
pivoted to the rocking frame or cradle by which the vertical shifting 
of the type bars is brought about. The distinction is even said to be 
radical, but is really of little account, not differing in substantive eflfect 
frpm the alternative mechanism, which it supplants, as the inventor, 
upon cross-examination, is forced to admit. The key levers are 
mounted on the cradle and rock with it, under the action of the shift- 
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ing lever by which the type-bar segment is raised. The shifting lever 
and rocking frame are simply not interlocked. That is ail. The patent 
in suit, therefore, attempted no radical departure from what had gone 
before. Accepting the same gênerai construction, it merely sought to 
improve upon and perfect it, as the fact that it was an improvement 
implies. There was no suggestion in the application of any enlarging 
or broadening eut, which is not the office of an improvement, but only 
the making better of détails. And there was nothing in it, therefore, 
to warrant the formulating of generic claims. Even in bringing in the 
interférence issues, there was apparently no intention of getting away 
from the spécifie structure declared for; attention being called by 
counsel, as a reason for their allowance, to the différent character of 
shifting frame from that to be found in No. 470,990, which shows the 
idea of it at the time, and from which, if such représentations are to 
amount to anything, it should not be permitted to départ. Neither in 
this application, therefore, any more than the other, if any broad con- 
struction is to be given to them, did the claims in question hâve any 
place, which effectually disposes of the contention that, being entitled 
to be brought into either, the inventer had the right to elect which. 

Assuming, however, that this is not correct, and does not do justice 
to the inventer, it is nevertheless conclusive against any broad construc- 
tion of the présent patent that an earlier patent with équivalent narrow 
claims was allovved to come out, which resuit the co-pendency of the 
application for the second was powerless to avert. Not but that this 
may not sometimes be the case, but only that, under the circumstances, 
it was not so hère. That the claims of the patent in controversy, upon 
any such reading of them as is contended for, are inclusive of claims 
1 and 3 of No. 470,990, there can be no doubt. The only différence 
between the two sets is their breadth ; the one being spécifie, where the 
other is not. It was on the strength of this idea that the interférence 
was declared. The later patent thus became a second patenting of the 
first, which the law does not ordinarily allow. It is not cnough that 
there was a différence in breadth of scope. Miller v. Eaçle Manufac- 
turing Company, 1.51 U. S. 186, 14 Sup. Ct. 310, 38 L. Ed. 121. An 
inventor may improve or narrow, but not extend. It is contended 
against this resuit that both applications were in the Patent Office 
together, by which the rights of the inventor were saved. It is no 
doubt true that, where an application in which an invention is ex- 
pressed broadly is pending at the same time with one upon narrower 
Ihies, the taking out of the latter does not preclude the subséquent al- 
lowance of the other in broader form. But that, unfortunately, is 
not this case. Both applications, of course, were pending together; 
but the one into which the broad claims were eventually brought was 
the spécifie and not the generic form, coming in apparently as an after- 
thought, when the other was already three months out. The interfér- 
ence proceedings having been disposed of on January 21, 1892, there 
was nothing to prevent the Street claims being made a part of the 
earlier patent, and, if the inventor was entitled to them, that was the 
place where it should hâve been done. 

A reissue is ordinarily the only remedy where a patent is found not 
to be expressive of an invention to its fuU breadth. An enlargement 
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of it is riot to be eftected by the ingrafting of broad clainis upon a 
later patent based upon an application of narrow scope. The author- 
ities relied on by the complainant do not so décide. Undoubtedly therc 
is no double patenting where the broad expression of the invention, 
although the last to be patented, was granted on an application filed 
before that for the narrower or spécifie form. As was well said by 
Judge Townsend, in Thornson-Houston Co. v. Winchester (C. C.) 71 
Fed. 192, the inventer is not to be deprived of his broad patent where 
the application for it was made first and was delayed in the Patent 
Office through no fault of his. And Electric Storage Co. v. Bufïalo 
Electric Carriage Co. (C. C.) 117 Fed. 314; Id., 130 Fed. 672, 57 C. 
C. A. 183, is to the same eflfect. Nor is there a double patenting, where 
the later generic patent and the earlier spécifie one bear a divisional 
relation, as in Benjamin Electric Manufacturing Co. v. Dale, 158 Fed. 
617, 85 C. C. A. 439 ; the two by virtue of this being in efïect one.- 
But not so, necessarily, where one is a continuance of the other, if 
that, indeed, can be said of what we hâve hère, particularly where the 
later patent is in terms for an improvement on the other, and conforms 
strictly to that idea. In the Victor Talking Machine Case (C. C.) 140 
Fed. 860, and 145 Fed. 350, 76 C. C. A. 180,' the generic patent, although 
last applied for, was the first to issue, and ail that is there said must be 
taken with this in view. Of course, there was no abandonment by the 
earlier narrow application in that instance; this not afïording any 
disclosure or surrender of the invention, even though pending for 
nearly five years. Had the inventer, however, got his spécifie patent, 
and later his generic one, it would hâve presented a very différent case. 

The question, on the other hand, is squarely decided by the Com- 
missioner of Patents in Jones v. Larter, 92 O. G. 383, where it was 
held that broad claims inserted in a later application, after a patent had 
issued on a co-pending earlier one, could not be allowed. "The pre- 
sumption of dedication to the public by disclosure in a patent," as it is 
said by the learned Commissioner, "may, it is true, under certain cir- 
cumstances, be overcome by having a concurrently pending applica- 
tion claiming it ; but I know of no authority for holding that it is over- 
come by an application which does not and was not intended to claim 
it, merely because the claims are inserted therein long after the pat- 
ent on the other case issues. In the présent case Larter could hâve 
made the claims of the issue at any time in his original case, and his 
failure to do so was, according to his own statement, due merely to a 
mistake as to his right to such claims. This was clearly a case where 
the claims could only be properly made by reissue, if at ail, and this 
was the view that Larter took of the matter. He apparently did not 
think of inserting them in this case until six months after his patent 
issued, and inserted them then only upon the suggestion of the exam- 
iner. It was an error on the part of the examiner to make the sugges- 
tion, since to grant the claims in this case would be in efïect to grant a 
reissue of Larter's previous patent with broader claims, and at the same 
time extend its term." 

The présent case is not to be distinguished from Morse Chain Co. 
V. Link Belt Machine Co., 164 Fed. 331, 90 C. C. A. 650. In that case 
there were two applications co-pending in the Patent OfiSce for over two 
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years, each being for a spécifie expression of the same gênerai inventive 
idea. A patent was granted on the earlier application, and some eight 
months afterwards a second patent was issiied on the other, on which, 
as hère, if construed broadly, as generic, the défendants infringed. 
This construction, however, the court delined to give. "This is not 
a case," says Judge Grosscup, "in which a patentée, having first made 
application for a patent for a generic invention, has subsequently ap- 
plied for patents for spécifie imorovements. This is a case in which 
a patentée, possessed of an alleged generic idea, elected to first apply 
for a patent for a spécifie embodiment embracing the essential feature 
of the generic idea, * * * and later, specifying such essential fea- 
ture in another spécifie embodiment, claims that the generic idea grow- 
ing out of such essential feature belongs to the later, and not to the 
earlier, patent. To allow this, it seems to us, would be to make the sec- 
ond patent overlap the first, a resuit that involves the patentée in this 
dilemma, either that his second patent is not generic in the respect 
named, or that it is a double patenting." 

To the same effect, also, is Otis Elevator Co. v. Portland Co., 127 
Fed. 557, 62 C. C. A. 339, where a similar attempt to hâve the claims 
of a later patent read broadly, as being generic, in the face of the re- 
stricted claims of an earlier patent, the applications for the second 
being co-pending, was refused, upon substantially the same grounds. 
The truth is that there is no particular saving grâce in co-pendency, 
independent and apart from other things. Otherwise, the filing of an 
application for a mère improvement, as hère, before the earlier patent 
cornes out, would allow anything to be brought into such application, 
by way of new and enlarged claims, that expérience in the practice of 
the invention might suggest, which surely is not the law. Without en- 
larging upon the subject further, therefore, I am constrained to hold 
that, if the claims relied on in the patent in suit are to be so construed 
as to embrace the défendants' machine, they conflict with and are antic- 
ipated by patent No. 470,990, previously taken out by the same inventor, 
and are void. It is only by confining them to the particular character 
of structure described in the spécifications, constituting an improve- 
ment, and not an enlargement, upon the earlier patent, that they can 
be saved. And upon this the défendants do not infringe. 
■■- It is also urged that the invention was covered by a British patent 
to the same inventor taken out in 1891, which ran out by the expira- 
tion of its term August 4, 1905, and that this, by Rev. St. § 4887 (U. 
S. Comp. St. 1901, p. 3383), having become the term of the patent in 
suit, it had thus expired before the bill was filed. The claims of the 
British patent were made up from those of No. 457,258 and No. 470,-. 
990, mentioned above, some being taken from each, from which the 
substantial identity of the invention as so patented with that of the two 
claims of the patent in suit, if construed broadly, would seem to ensue ; 
the greater including the less. But I am on record as holding, in Hen- 
nebique Construction Company v. Myers (C. C. A.) 172 Fed. 869, that 
there was a complète doing away with the interdependence of foreign 
and doniestic patents by the industrial treaty of Brussels of 1900, 
which treaty was self-executing, and applied to existing patents, and 
would therefore be efifective hère. While my opinion was not the opin- 
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ion of the court, and no point is made of the treaty by counsel at this 
time, I prefer — the case being otherwise disposed of — ^to say nothing 
to in any wise conflict with the views so expressed. 

Limiting, then, the construction of the claims relied on, for the rea- 
sons given, to a shifting of the type-bar frame by the mechanical means 
specified in the patent, the défendants' machine does not infringe ; or 
enlarging them beyond this, so that it does, the claims are void for 
double patenting. Either conclusion is fatal to the right to recover, 
and the bill must therefore be dîsmissed, with costs. 



CONROT V. PENN ELECTRICAL & MFG. CO. 

(Circuit Court, W. D. Pennsylvanla. September 30, 1909.) 

No. 50. 

1. Patents (§ 138*)— Reisstjb— Time of Makino Application. 

Where a suit on a patent was commeneed wlthin 15 months after Its 
issue, and within 10 days after It was adjudged Invalld by tlie Circuit 
Court of Appeals a reissue was applied for which narrowed the scope of 
the original patent, and it appeared tliat a décision as to the valldity of 
the original patent was reasonably necessary to establish the necesslty for 
a reissue, the application therefor was made wlthin a reasonable time. 
[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 138.» 
Time for application for relssue, see note to United Blue-Flame OU 
Stove Oo. V. Glazler, 55 O. C. A. 560.] 

2. Patents (§ 141*)— Reissue— Identity of Invention. 

Where an original patent was for a method and held Invalld because 
broader than the invention, a reissue covering a machine by whlch such 
method, and only that, can be practlced, Is not Invalld as not for the same 
invention. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 206-213; Dec. 
Dig. § 141.*] 

3. Patents (§ 328*)— Reissue— Validitt— Machine fob Clipping Glass. 

The Conroy relssue patent No. 12,789 (original No. 723,139) for a ma- 
chine for clipplng the edge of glass articles is valld. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. { 328.*] 

In Equity. Suit by John M. Conroy against the Penn Electrical & 
Manufacturing Company for infringement of patent. On demurrer to 
bill. Demurrer overruled. 

Ghristy & Christy and Paul Synnestvedt, for complainant 

J. M. Nesbitt and Edward Rector, for défendant. 

ORR, District Judge, This is a suit for the infringement et a re- 
issued patent, the subject of which is, "Improvements for Ornamenting 
Glass." The bill is in the usual form and prays for the customary 
relief. The case comes bef ore the court upon demurrer, which (among 
other matters) attacks the validity of the reissue. The demurrer must 
be overruled. _ ■ 

Ordinarily no expression of opinion is advisable in explanation or 
support of such ruling. In this case, ho wever, the counsel in their . 

•For other casetaM lome tople & { numbiib in DM. A Am. Dlgi. 1907 to dat*. ft Rep'r Indaxak 
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arguments hâve intimated a désire that the court sliould décide whether 
or not the patent in suit has been réissued properly. The answer to 
this must be in the affirmative, if ail the express and implied condi- 
tions hâve existed, and hâve been performed, upon which a reissue 
may be granted. 

The express conditions as found in the statute relating to a reissue 
of patents (Rev. St. 491G [U. S. Comp. St. 1901, p. 3393]), necessary 
to be considered in deciding the présent case, are: (1) That the origi- 
nal patent was invalid by reason of the patentée claiming as his own 
invention more than he had a right to claim as new; (2) that the 
error in the original patent arose by inadvertence, accident, or mistake, 
and without fraudulent or deceptive intention; and (3) that the ré- 
issued patent is for the same invention as the original. 

The implied condition necessary to be considered is that the ap- 
plication for the reissue was made within a reasonable time. 

The second express condition and the implied condition may be 
briefly considered in the light of Toplifif v. Tophff, 145 U. S. 156, 171, 
12 Sup. Ct. 825, 36 L. Ed. 658. That case pronounces the settled rule 
of the Suprême Court to be that it will not review the décision of the 
commissioner upon the question of inadvertence, accident, or mistake, 
unless the matter is manifest from the record. Such matter is not 
manifest from the record in this case. It must necessarily follow that 
therewas not fraudulent'or deceptive intention on the part of the pat- 
entée. That case also holds that the question whether the application for 
reissue was made within a reasonable time is in most, if not ail, such 
cases a question of law. In the présent case the application for reissue 
was made within 10 days after the Circuit Court of Appeals had finally 
decided that the original patent was invalid. That litigation, which is 
hereinafter referred to, was begun within 15 months after the original 
issue, and indicates that a décision was reasonably necessary to déclare 
that the original patent was invalid. As will be seen, this is a case of 
diminished, a.nd nbt enlarged, reissiie. The rights of the pubHc were 
aot narrowed. Therefore the two-year ' rule mentioned in Miller v. 
Brass Co., 104 U. S. 350, 26 L. Ed. 783, and Mahn v. Harwood, 112 
U. S. 354, 5 Sup. Ct. 174, 6 Sup. Ct. 451, 28 L. Ed. 665, should not 
apply. In no view of the case should the patentée be deemed guilty 
of lâches. 

The first express condition — reason why the original patent was in- 
valid. The original patent, No. 733,139, was the subject of litigation 
between the same parties in this court, as reported in Conroy v. Penn 
Company (C. C.) 155 Fed. 421, and Id. 425, and in the Court of Appeals 
for the Third Circuit, as reported in Penn Company v. Conroy, 159 
Fed. 943, 87 C. C. A. 149. The resuit of this litigation was that said 
original patent, No. 723,139, was declared to be invalid, not because 
there was no invention, but because the inventor's claim was broader 
than it should hâve been. This will be seen by an examination of the 
opinions of the courts in said litigation, in so far as said opinions are 
specially applicable to said patent No. 723,139 (there being two other 
patents also considered in the same case). The following is from 
the opinion of the lower court, 155 Fed. 421, at page 4g3, in which 1 
hâve italicized the last sentence: 
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"The patents refer to the chipping and scalloping the edges of plate glass 
for small mirrors. Prevlous to thèse patents this was done by hand. A pièce 
of plate glass of the desired slze, diamond scored on the upper side about au 
elghth of an Inch from the edge, was flruily held by the operator with one 
hand to overlap the edge of a table. In the other hand the operator held a 
chiprting tool. This conslsted of a handle provlded wlth a bifurcated prong 
somewhat wider than the plate glass. The longer arm of the prong was on 
the lower side of the plate. A sharp, quicli downward stroke of the tool 
forced the Inner end of the lower prong against the lower side of the plate, 
and the upper prong against the upper edge of the plate. This chipped or cut- 
out scallops back to the scored Une. The tool was then moved along the plate, 
and the opération rapldly repeated. It resulted in a uniform succession of 
scallops along the plate. The advance In hand chipping now dispenses with 
scoring. The invention in this case consisted in supplanting hand chipping iy 
machine chipping." 

Again the lower court (155 Fed. 423) uses the following language, 
which I hâve itahcized: 

"It is very clear that, in vicw of the prior existence of chipped glass, and 
that the advance Conroy made was to devise a machine to make U, it is clear 
that, while such machine is patentable, the function of that machine, namcly, 
making machine chipped glass, is not." 

The lower court, therefore, held said patent void, "as simply being 
for the function of a machine devised to manufacture an old product." 
The Court of Appeals (159 Fed. 944, 949, 87 C. C. A. 155) considered 
and described the old hand method, and stated: 

"The claims of the method patent Include the hand opération as well as the 
machine opération. * * * The complainant did not discover a new method 
of chipping glass. * * * We think the court below was right in holding this 
patent invalid." 

There seems to be in said opinions a fair récognition that Conroy 
had made an invention of broad character, and that only because his 
claim could be construed to include the old hand method was said 
patent invalid. It is also a reasonable conclusion from the study of 
those cases that an adjudication of the court upon the original patent 
was reasonably required to ascertain the need for reissue. 

The third express condition is the same invention. The original pat- 
ent was a broad method patent, covering both the hand method and the 
machine method ; the reissued patent covers the machine method only. 
The boundaries of the new claim lie within the boundaries of the old, 
as may be seen by comparison : 

Original. Keissue. 

E. 20, Llne 101. R. 30, Line 108. 

As an improvement in the art of A machine for chipping the edges 

shaping the edges of glass articles, of glass articles, comprising in com- 
the method herein described which bination a rest or support for aaid 
consists in removlng by blows at suc- article and a carrier movable relative 
cessive points closely adjacent to the to said support and provlded wlth 
edge the edge and a portion of the projecting means arranged to strike 
opposite side of the article in pièces the said glass an angular glahcing 
approximately uniform in quantlty, blow at a twint adjacent its edge and 
eubstantially as set forth. in a direction away from the edge, 

substantially as described. 

It is apparent that the method of the original claim can be per- 
formed by any other conceivable apparatus as well as by the appàratus 
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of the new daim, and that the apparatus of the new claim must per- 
form the method of the original claim and no other method. The origi- 
nal and the reissue hâve the same drawings. The description of pre- 
ferred forms of apparatus is the same in each. And each shows that 
the inventor made no claims therein to such spécifie or preferred forms, 
which were the subjects of other applications or patents. There is 
nothing in defendant's contention that new matter has been introduced 
into the spécification of the reissue. 

The object of the patent law is to secure to inventors a monopoly of 
what they hâve actually invented or discovered, and it ought not to be 
defeated by a too strict and technical adhi^rence to the letter of the 
statute, or by the application of artificial rules of interprétation. Top- 
lifr V. Topliflf, 145 U. S. 156, 171, 12 Sup. Ct. 825, 36 h- Ed. 658. _ 

It is urged by défendant that the reissued patent in suit is invalid 
because it is a second patent to the same inventor for the same in- 
vention as that covered by an earlier patent, to wit, the Conroy patent 
No. 735,949, of August 11, 1903, heretofore referred to. But it does 
not so appear. The original patent, No. 723,139, was the generic 
method patent, while patent No. 735,949 was a spécifie apparatus pat- 
ent, both in pursuance of the same invention and same original applica- 
tion. The revised patent No. 12,789 is a generic machine or apparatus 
patent covering every machine for chipping the edges of glass articles, 
which comprises in combination a rest or support for said articles and 
a carrier movable relative to said support, and provided with projecting 
means arranged to strike the glass an angular glancing blow at a 
point adjacent to its edge and in a direction away from the edge. Pat- 
ent No. 735,949 is a spécifie machine or apparatus patent. The same is 
true of patent No. 731,667, which ïs mentioned in defendant's brief 
although not in the bill. Both are subséquent in date to the original 
patent and within the broad claims of the generic patent No. 12,789, 
the reissued patent. Both are for machines which comprise the com- 
bination of parts mentioned in the reissued patent. Yet other machines 
may be conceived which comprise such combination of parts, and 
which may be as différent from the machines claimed in patents No. 
735,949 and No. 731,667 as they are from each other. So far there 
does not appear to hâve been double patenting. Défendant further 
contends that the method patent No. 723,139 could not be reissued as 
machine or apparatus patent No. 13,789, because as inventions method 
and apparatus are distinct and independent. To support this conten- 
tion many cases hâve been cited to show that a machine patent cannot 
be reissued as a method patent. In almost ail of them the reissued 
patents were held invalid because they were improper attempts "to 
make the less include the greater," to enlarge the claims of the itiventoi" 
and to diminish the rights of the public. In the présent case the 
method and the machine were not distinct and independent inventions, 
but "were simultaneously evolved." Both were corrélative units of the 
single fact of invention. The facts of the présent case as shown by the 
pleadings emphasize the intent of Congress, in the passage of the act 
relatirig to reissues, to thereby further encourage inventors. 
.- We are clearly of opinion that reissued letters patent. No.; 12,789, 



GAINES V. ALABAMA CONSOL. COAL <fe IRON CO. 303 

for ornamenting glass, issued to John M. Conroy, the complainant, are 
valid, and that there are no sufficient causes of demurrer in this case. 
The demurrer is overruled. 



GAINES et al. v. ALABAMA CONSOL. COAL & IRON 00. et aL 

(arcuit Court, N. D. Alabama, S. D. October 6, 1909.) 

No. 182. 

1. Patents (§ 310*) — Validitt— Detebmination on Demukreb. 

To authorize a court to déclare a patent vold on demurrer, It must ap- 
pear from its face and from eommon and gênerai knowledge of the prier 
art that the want of novelty and invention Is so palpable that it is impos- 
sible that évidence of any kind could show the fact to be otherwise. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. |i 535-540; Dec. 
Dig. § 310.» 

Pleading In Infringement sults, demurrer for want of novelty and In- 
vention, see note to Caldwell v. Powell, 19 C. C. A. 595.] 

2. Patents (§ 26*)— Invention— Combination or Old Eléments. 

To constitïite a patentable combination of old éléments, they must by 
thelr joint action produce a new and useful resuit, or an old resuit in a 
cheaper or otherwise more advantageous way. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §f 27-30; Dec. 
Dlg. § 26.*] 

3. Patents (§ 328*) — Validitt. 

The Gaines and Cox patent No. 760,189, for plant for feedlng metallur- 
gical f urnaces, held not void on its face. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 328.*] 

In Equity. Suit by Ambrose P. Gaines and Edwin R. Cox, Jr., 
against the Alabama Consolidated Coal & Iron Company and others 
as its officers for infringement of letters patent No. 760,189 for plant 
for feeding metallurgical furnaces, dated May 17, 1904, granted to 
Ambrose P. Gaines and Edwin R. Cox, Jr. On demurrer to bill. De- 
murrer overruled. 

Smith & Frazier, for complainants, 
R. D. Johnston, Jr., for défendants. 

GRUBB, District Judge. The equity of the bill of complaint is 
attacked by the gênerai demurrer of the défendant upon the ground 
that the patent, which it is charged that défendant infringed, was in- 
valid for want of invention and patentable novelty. 

The invalidity must appear upon the face of the patent, and from 
facts of which the court takes judicial knowledge, and must so appear 
as to be clear and free from doubt. The rule, in hearings of this na- 
ture upon gênerai demurrer, is well settled that : 

"In considerlng the ques- tion of the valldity of a patent on its face, the court 
may take judicial knowiedge of facts of eommon and gênerai knowledge, tend- 
Ing to show that the device or process patented is old, or lacking in invention, 
aud that the court may ref resh and strengthen its recollection and impres- 
sion of what facts were of eommon and gênerai knowledge at the time of the 
application for the patent by référence to any printed source of gênerai in- 
formation which is known to the court to be rellable, and to hâve been pub- 
Ushed prier to the application for the patent. Brown v. Piper, 91 U. S. 38, 

•l'or otlwr cwei sm aame tople ft | nvubcb In D«c. A Am. Dlgt. 1907 ta daU, & Rep'r Iiidszaa 
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23 L. Ed. 200. The presumption from the issnanco of tlie patent is tliat it 
Involves both novelty and invention. Tlie elïect of dlsmlssing tiie biil iipon 
deruurrer is to deny to the complainant the rlght to adduce évidence to sup- 
port that presumption. Therefore, tlie court must be able, from the state- 
ments on tlie face of the patent, and from the connnon and gênerai knowl- 
edge already referred to, to say that the want of novelty and invention is so 
palpable that it is impossible that évidence of auy liind could show the tact 
to be otherwise. Hence it must follow that, if the court has auy doubt what- 
ever with référence to the novelty or invention of that which is patented, it 
must overrule the demurrer, and give the complainant au opportunity, by 
proof, to support and .l'ustity the action of the patent office." American Fiber- 
Chamois Co. v. Buckskin-Flbre CO., 72 Fed. 508, 18 C. O. A. GG2. 

In this case, the patent covered an apparatus, the purpose of which 
was to convey stock (coke, ore, and limestone) from the stockyard oi 
bins to the furnace, handHng and unloading it automatically. The 
original method of filHng the furnace with stock was by means of "bug- 
gies" loaded on the stockyard by hand, wheeled by laborers onto the 
cage of a vertical elevator, by which they were hoisted to the top of 
the furnace and rolled off the cage to the mouth of the furnace, and 
unloaded by hand into the furnace. The method covered by the patent 
adopted the vertical hoist or elevator and cage. Instead of loading and 
rolling buggies onto the cage at the bottom of the furnace, and rolling 
them off the cage when it had reached the top of the furnace, and un- 
loading them into the furnace, ail by hand, complainant's method 
adopted the use of a car operating on a track on the floor of the cage, 
which was loaded direct from bins containing the stock, and while 
standing on the cage and hoisted to the top loaded, where it was me- 
chanically released from the cage running down a track Connecting 
with the track on the cage to the mouth of the furnace, where it was 
dumped mechanically and returned mechanically to the cage, empty. 
The improvement consisted in the economical handling of the stock, 
due to the saving in labor. 

It becomes important, in determining the question of invention or 
patentable novelty, to arrive at the stage of the art at the tirae of 
complainant's application for the patent under considération, which 
was in January, 1904. From the récitals of the patent itself, it appears 
that, at the time it was applied for, there had been generally introduced 
among furnacemen a device for handling stock from the yard into 
the furnace known as the incline or skip hoist. Beginning with line 
22, p. 1, the récital is : 

"Nearly ail furnaca plants uslng vertical hoists were built prier to the gên- 
erai introduction of the skip or incline hoist, and it entails a very large ex- 
liense to reconstruct such furnaces for the incline hoist, often necessitiiting a 
new furnace, because the old shells are generally too thin to sujiport the 
weight of such incline or skip hoist. Our invention, which secures ail the ad- 
vantages of the modem skip hoist, can be applied to ail such furnaces at a 
cost so small as may well be considered nominal." 

It thus appears from the récitals of the patent itself that the skip 
or incline hoist was in gênerai use when complainant's patent was ap- 
plied for, and that the advantages claimed for complainant's inven- 
tion were those realized by the skip or incline hoist. The exhibits, 
offered by défendants to refresh the recollection of the court, consist- 
ing of trade and scientific journals, published prior to the com- 
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plainant's application, show the same fact, and illustrate the nature of 
the apparatus, known as the sltip or incline hoist, and its method of 
accomplishing the advantages which complainant contends are also the 
résultant of his invention. 

The court has arrived at the conclusion that the fact that the skip 
hoist was in gênerai use prier to the apphcation of complainant for his 
patent, and the gênerai character of skip hoists are matters of common 
knowledge in this district, of which the court will take judicial notice, 
and are shown as well by the récitals of complainant's patent. The 
skip hoist was an inclined instead of vertical elevator, running f rom the 
foot to the top of the furnace, on which its weight rested, and on which 
cars, loaded at the foot, were lifted to the top and automatically dumped 
into the mouth of the furnace, being returned automatically for reload- 
ing. The skip car was loaded indifferently at différent plants, either 
direct from bins, while standing at the bottom of the incline, or from 
larries, which were loaded from the bins, and which conveyed the stock 
to the foot of the incline, and, standing over the incline car, dumped 
its load into it, while it. was stationary at the bottom of the incline ; 
and possibly there existed types where the incline car was moved by an 
electric motor away from the foot of the incline to the bins, to be 
loaded, and was then by it returned to the incline foot for hoisting 
to the furnace. In this stage of the art, the complainant applied for 
his patent, and the controlling inquiry is whether his apparatus shows 
invention or patentable novelty, in view of the fact that the incline or 
skip hoist was in gênerai use at and before the date of his application. 
It appears from the claims of the patent that there was no new élément 
in the combination or aggregation described and claimed in it. The 
only suggestion of novelty in any one of the separate éléments is that 
the car is loaded on the cage while stationary on it. Conceding that 
this method had never been used prior to complainant's application, 
it is not the resuit of an original conception in the sensé of an inven- 
tion, but, at most, mère mechanical adaptation, and not patentable. 
But the method of loading the incline car while standing on the incline 
track in the incline pit, both from larries and from bins direct, was in 
gênerai use before the complainant's application, and is the équivalent 
of loading the cage car while stationary on it. Numerous other in- 
stances of the same method at mines hâve long been in gênerai use 
in ail mining districts. Unless, therefore, the combination was patent- 
able, as such, the patent cannot be sustained. 

The rule as to when a combination of ail old éléments may be pat- 
ented is expressed in the case of Richards v. Chase Elevator Co., 158 
U. S. 302, 15 Sup. Ct. 833, 39 L. Ed. 991, as follows: 

"Unless the combination accomplislies some new result, tlie mère multiplic- 
ity of éléments does not make it patentable. So long as eacii élément ]ier- 
forms some old and well-known fonction, the resuit is not a patentable coin- 
bination, but an aggregation of éléments." 

And in Stephenson v. Brooklyn R. R. Co., 114 U. S. 149, 5 Sup. 
Ct. 777, 29 L. Ed. 58, as follows: 

"A combination is patentable only when the several éléments of which it is 
composed produce, by their joint action, a new and useful resuit, or an old 
resuit in a eheaper or otherwise more advantageous way." 

173 F.— 20 
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In the case of Burt v. Evory, 133 U. S. 349, 10 Sup. Ct. 394, 33 L. 
Ed. 647, it is thus stated : 

"Nelther Is it invention to combine old devices into a new article without 
produdng any new mode of opération." 

In the case of Loom Co. v. Higgins, 105 U. S. 591, 26 L. Ed. 1177, 
it is thus stated : 

"At this point we are oonstniined to say thnt we cannot yleld our assent to 
the argument thnt tho comiiination of the différent parts or éléments for at- 
taininfî the ob.iects in view was so obvions as to nierit no title to invention. 
Now that it has sufceeded, it niay seeni very plaiu to any one that he could 
liave done it as well. Thl.s is ot'ten the case witli inventions of the greatest 
merit. It may be laid down as a gênerai rule, though perhaps not an invaria- 
ble one, that if a new combination and arrangement of known éléments pro- 
duce a new and bénéficiai resuit, never attained before, it is évidence of in- 
vention. It was ccrtainly a new and nsefiil resiilt to make a loom produce 
50 yards a day vvhen it never before had prodnced more than 40; and we 
tbink that the coml)ination of éléments by whleh this was efCected, even if 
tliose éléments were separately known before, was invention sufflcient to form 
the basis of a patent." 

If the State of the art, at the time of complainant's application, was 
represented by the vertical hoist and its biiggies, as hereinbefore de- 
scribed, it might well be contended that complainant's device for au- 
tomatic loading and handling created a new resuit, though by a com- 
bination of old éléments, and was patentable. This resuit, at the time of 
complainant's application, had, however, been anticipated by the gên- 
erai use of the skip or incline hoist, which produced the same results as 
complainant's device was designed to do, viz., the automatic loading 
and handling of stock into the furnace. Both the incline hoist and 
complainant's device were combinations of old éléments, patentable, 
if at ail, only by reason of producing a new resuit, or an old resuit 
with greater economy. Complainant's device having been patented 
after the incline hoist had come into gênerai use, and producing the 
same resuit only in opération and eeonomy as it did, cannot be said to 
produce a new resuit, or an old resuit in a cheaper or more advanta- 
geous way than was in gênerai use when the patent was applied for. 

The only advantage claimed for complainant's System over the in- 
cline hoist is that it can be applied to a class of furnaces to which the 
incline hoist is not adaptable. The patent recites that many existing 
furnaces are constructed with a vertical hoist, and that to introduce 
the incline hoist it is necessary to reconstruct such furnaces at great 
cost, for the reason that the original construction was not of sufîîcient 
strength to support the incline, as it leans against the furnace tower. 
Complainant's apparatus, it is claimed, furnishes an automatic system 
of loading and handling the stock into thèse furnaces, without recon- 
struction and with small cost. Applying to the class of furnaces with 
vertical hoists, it may be said that this resuit, accomplished by com- 
plainant's System, is new, since the incline hoist is claimed to be inappli- 
cable to furnaces not constructed with spécial référence to its installa- 
tion, and with the old-style vertical hoists. To devise a method by 
which a large class of existing furnace plants could be furnished with 
an automatic loading and handling apparatus, without reconstruction, 
might, in itself, constitute inv-ention. 
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In the case of Western Electric Co. v. La Rue, 139 U. S. 601, 11 
Sup. Ct. 670, 35 L. Ed. 394, the Suprême Court held that the appli- 
cation of a torsional spring, theretofore used in connection only with 
clocks, doors, and other articles of domestic furniture, to a telegraph 
key, was such a new use as would make the combination patentable, 
and said (page 605 of 139 U. S-, page 671 of 11 Sup. Ct. [35 L. Ed. 
294]): 

"Indeed, there is nothing in any of tliese exhibits which shows the use of 
a torsional spring in a télégraphie instrument, and, while this Invention doe.s 
not seem to be one of great importance, vve thinlc the adaptiou of this some- 
what unfamiliar spring to this new use, and its conséquent simplification of 
mechanism, justly entitles the patentée to the right of an inveutor." 

In the case of Vinton v. Hamilton, 104 U. S. 485, 36 L. Ed. 807, 
the court intimâtes that it was only the prior use of an ordinary foun- 
dry cupola furnace by others than the applicant for resmelting the iron 
contained in furnace slag that prevented this nonanalogous use of an 
old device f rom being patentable. 

In the case of Potts v. Creager, 155 U. S. 597, 15 Sup. Ct. 198, 39 
L. Ed. 375 the court said: 

"But where the alleged novelty cousists In transferring a devlee from one 
branch of industry to another, the answer dépends upon a varlety of consid- 
érations. In such cases we are bound to inquire Into the remoteness of re- 
lationshlp of the two industries; what altérations were necessary to adapt 
the device to its new use,, and what the value of such adaptation lias been to 
the new Industry. If the new use be analogous to thé former one, the court 
will undonbtedly be disposed to construe the patent more strictly, and to re- 
quire elearer proof of the exercise of the Inventive faculty In adapting It to 
the new use — particularly if the device be one of minor Importance in Its new 
fleld of usefulness. On the other hand, If the transfer be to a branch of In- 
dustry but remotely allied to the other, and the effect of such transfer has 
been to supersede other methods of doing the same work, the court will look 
wlth a less crltlcal eye upon the means employed In making the transfer. 
Doubtless a patentée is entitled to every use of whlch hls invention Is sus- 
ceptible, whether such use be known or unknown to him ; but the person who 
has taken his device, and, by improvements thereon, has adapted It to a dif- 
férent industry, may also draw to himself the quallty of Inventor." 

And again: 

"As a resuit of the authorltles upon this subjeet, It may be said that, If the 
new use be so nearly analogous to the former one that the applicability of the 
device to Its new use would occur to a person of ordinary mechauical skill, 
It is only a case of double use; but If the relations between them be remote, 
.and especially If the use of the old device produce a nèw resuit, it may at 
least involvé an exercise of the Inventive faculty. Much, however, must stlU 
dépend upon the nature of the changes required to adapt the device to its 
new use." 

In view of thèse authorities, if thei^e were no question in this case 
of anticipation arising out of the prior gênerai use of the skip or in- 
cline hoist, the apparatus of complainant might show invention in ap- 
plying old devices to new uses and a new industry. So far, and so 
far only, as the incline or skip hoist can be applied, it anticipâtes the 
use of complainant's apparatus. If there is â class of furnaces to 
which the skip or incline hoist cannot be applied and to which com- 
plainant's apparatus is capable of application, it may be that the patent 
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issued to cover it may be shown to be valid and to apply to that class of 
furnaces. 

The demurrer will be overruled, and the défendant allowed 30 days 
from the date of this decree to answer the biU of complaint. 



WILSON TROLLEY CATCHER CO. v. FRANK RIDLOX CO. et al. 

(Circuit Court, D. Massachusetts. October 14, 1009.) 

No. 303. 

Patents (§ 328*) — Ij^feingement—Tbolley Controlier. 

The Lord patent, No. 048,074, for a trolley pôle and rope controller, 
daim 4, wliich daims tiroadly a tension device for the rope and an au- 
tomatic locl< for loclting the tension device when the trolley leaves the 
conductor, to save it from invalidity by reason of its broad terms, must 
be limited to substantially the arrangement of parts and the locking mech- 
anism described in the patent. As so construed, held not infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. Suit by the Wilson Trolley Catcher Company against 
Frank Ridlon Company and others. Bill disniissed. 

J. S. Rusk, for complainant. 
Allen Webster, for défendants. 

COLT, Circuit Judge. This is a suit for infringement of letters 
patent No. 548,074, granted October 15, 1895, to Charles A, Lord, 
for "improvements in trolley pôle and rope controllers." The main 
invention covered by the patent relates to an automatic lock for lock- 
ing the tension device when the trolley pôle leaves the wire. The ques- 
tion of infringement turns upon the merit of the Lord invention, and 
its scope in view of the state of the art. 

The claim in issue reads as follows: 

"4. In combination with a trolley pôle and with a trolley rope, a tension 
device for the rope, and an automatic lock for locking the tension device when 
the trolley leaves the conductor." 

This is the broad claim of the patent. The other seven claims are 
limited in some way to the spécifie form and arrangement of the de- 
vices described in the spécification and shown in the drawings of the 
patent. 

Upon its face claim 4 covers the combination of any kind of trolley 
pôle, trolley rope, tension device, and automatic lock for locking the 
tension device when the trolley leaves the conductor ; and the underly- 
ing question in this case is whether the merit and scope of the Lord 
invention are such as to entitk thé patentée to a claim of this breadth. 

In the opération of electric trolley cars it is important that thç 
trolley pôle, when it accidentally leaves the wire, should be prevented, 
as far as possible, from being thrown upwards by the action of the 
trolley spring, thereby rendering the pôle liable to become entangled 
in the cross wires. It is also désirable that the trolley rope should 
always be kept taut while the pôle is on the wire. 

*For other cases se« same topic & S nvmbeb in Dec. & Âm. ttigs. 1907 to date, ^ Rep'r Indexes 
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The devices for accomplishing thèse objects at the date of the 
Lord invention were a spring tension réel for keeping the rope taut 
while the pôle was on the wire, and a supplementary locking and 
spring mechanism connected with the tension device, which first 
arrested the upward movement of the pôle and then pulled it down 
towards the top of the car, when the pôle was off the wire. In this ar- 
rangement the pôle, on leaving the wire, was first thrown upward 
some distance above the wire and then drawn downward a considérable 
distance below the wire. 

As distinguished from this arrangement Lord conceived the idea of 
a locking device which should instantaneously catch the pôle the 
moment it left the wire and hold it, so that the pôle was neither thrown 
upward above the wire nor pulled downward toward the top of the car. 

After stating that one object of the invention is a tension device 
and another object of the invention is an automatic lock, and describing 
the purposes of thèse two devices, the Lord patent says : 

"My Invention therefore consists of two parts — first, a tension device for 
lîeeping tlie rope taut while tlie car is proceeding in the ordinary way ; and, 
secondly, in a means for locking such device when the roUer leaves the con- 
ductor, and thus preventlng the end of the pôle from being thrown above the 
level of the conductor itself." 

Figure 1 of the patent is a side élévation of the trolley pôle and roller, 
showing the tension device and the automatic locking device. 




The tension device hère shown is a spring tension réel. The tend- 
ency of the spring is to wind up the rope under ordinary conditions. 
At the same time, when the pôle rises to a higher level on the wire, it 
permits the rope to un wind as this spring is lighter than the trolley 
spring (not shown in the drawing), and is therefore insufficient to 



olO 173 FEDERAL REPORTER. 

ovèï-cbme the upward movement of the trolley pôle produced by the 
trolley spring. 

The locking device hère shown comprises the locking boit, 14, which 
engages a circular séries of teeth on the- tension réel. This locking boit 
is connected by the link, 15, to the disk, 10, being guided by the ribs, 
16. From the disk, 10, the rod, 11, extends to the disk, 13. From the 
disk, 13, extends a rod, 13, to the end of the transverse pin upon 
which the trolley roller is journaled. The sides of the trolley head, G, 
are provided with slots, and the ends of this pin upon which the trolley 
roller is jotirnaled fits within thèse slots. The roller itself is mounted 
in a casing through the sides of which thé pin passes. Between the 
bottom of the trolley head and the bottom of the casing is interposed 
a coil spring, 9. When the roller is on the wire this spring will yield 
to the pressure from above, and ordinarily will permit the transverse 
pin to remain near the middle of the slot; but if the roller leaves the 
wire the résistance from above is removed, and the spring forces the 
roller to the top of the slot, as indicated in Fig. 1. This movement of 
the roller actuates the locking device for the réel; in other words, it 
locks the réel by throwing the locking boit into engagement with the 
teeth on the réel, thus preventing the unwinding of any more rope, 
and therefore catching and holding the trolley pôle in approximately 
the same position as when on the wire, or at least not permitting the 
end of the pôle to rise above the wire. When the pôle is replaced on 
the wire, the pressure from above forces the pin carrying the roller 
clown into the middle of the slot again, and this movement unlocks 
the réel, by withdrawingthe locking boit from between the projections 
on the réel. 

With respect to this locking device the patentée says in his spécifica- 
tion: 

"I hâve therefore provided a locking device operated automatlcally at the 
instant the roller leaves the conductor, by meaus of which the réel is instant- 
ly locked, preventing any rope from being womid off, and thus absolutely pre- 
venting the trolley spring from raising the pôle above the conductor." 

As distinguished from the prior art, the Lord mechanism discloses 
three spécial and peculiar features : First, the tension device and 
the locking device are arranged on the pôle instead of on the end of 
the car ; second, the locking device is operated by the movement of the 
roller relatively to the pôle instead of by the upward movement of 
the pôle; and, third, the locking device opérâtes instantaneously and 
so prevents any upward movement of the pôle above the wire or 
downward movement below the wire. 

While Lord's idea of an instantaneous locking device was novel 
and possessed merit, the principle upon which he càrried ôut this idea 
was defective from a practical standpoint. It is extrëmely doubtful 
whether any useful and practical locking device can be constructed 
by lo'ading the pôle with the tension device and locking mechanism, 
and opéra ting the lock by the movement of the trolley wheel relatively- 
to the pôle. In ail the devices of this class which hâve proved to be 
practical and commercial, the tension réel and the locking mechanism; 
hâve been arranged on the end of. the car, and the lock operated by 
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the pulling movement of the rope as the pôle is forced upward by 
the trolley spring. This is also true of the other class of devices shown 
in the prior Yeakley patent, No. 476,038, and the prior Lord patent,. 
No. 498,355, in which the trolley pôle is first arrested in its upward 
movement, and then pulled down towards the top of the car. 

It is true that after acquiring title to the Lord patent October 11, 
1906, and during the progress of this suit, which was begun November 
7, 1906, the complainant equipped an electric car with the Lord device 
and operated it successfully ; but this proof only goes to the extent of 
showing that the device is operative. It still remains the fact that the 
Lord patent, since its issue in 1895, has produced no impression on the 
art; that no device like it, or constructed on the same principles, has 
ever gone into gênerai use ; and that the only one ever built was for 
the purposes of this suit. Both the défendants' device, and the device 
manufactured by the complainant, are made under other patents. 

For thèse reasons claim 4 of the Lord patent must be either held 
to be void by reason of its breadth, or else it must be limited to sub- 
stantially the arrangement of parts and the locking mechanism de- 
scribed in the patent. When so limited, it is clear that the défendants' 
device does not infringe this claim, since it does not contain the three 
spécial and distinguishing features of the Lord structure : 

In the défendants' device the réel and locking mechanism are ar- 
ranged on the end of the car and not on the pôle. The lock is operated 
by a sudden pulling movement of the rope due to the trolley spring 
forcing the pôle upward, and not by a movement of the roller relative 
to the pôle. The lock does not operate the instant the roller leaves the 
wire, thereby instantly locking the réel and "thus absolutely preventing 
the trolley spring from raising the pôle above the conductor." On the 
contrary, in the défendants' device there is a centrifugal lock connected 
with the tension réel, and the pôle is checked in its upward movement 
only after the upward movement and pull of the rope are sufïicient 
to rotate the réel with force enough to throw out the locking dogs by 
centrifugal force. 

It thus appears that the défendants' device difïers from the Lord 
device in the arrangement of its parts, in the form and opération of 
its lock mechanism, and in the resuit accomplished, since it does not 
prevent the "end of the pôle from being thrown above the level of the 
conductor," which is the very essence of the Lord invention. 

The bill must be dismissed on the ground of noninfringement, and 
a decree may be entered accordingly. 
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BXCELSIOn nrvTOI WORKS v. SHKIP & YANDEGRIFT, Inc. 

(Circuit Court, E. D. Peuiisylvaiiia. Octobor 20, 1009.) 

No. 117. 

1. Patents (§ 1G7*) — Constrtctiox— Limitation of Clatms bt Spécification. 

A broad clalm iu fi patent camiot be based on a description in tlie spéc- 
ification tbat is siieeilieally llmited to a single device and does not pré- 
sent it as au exauijile or a preferred structure. 

[Ed. Note. — For other cases, see l'ateuts, Cent. Dig. § 243 ; Dec. Dig. 
§ 167.*] 

2. Patents (§ 1G7*) — Spécifications— ITorn for ïaijcing Machine. 

Tlie Soistmann pateut No. 873,908, for a liorn for talking machines, 
elaim 3, wbicli daims as one élément "a reiuforclng band surroimdiiig 
the body of the horn intermediate its two ends," nmst be limltcd as to 
such band to a thin and narrow strip of wood or otlier sultable material 
wound spirally from one end of the horn to the other, which is tlie only 
band described ov shown by the spécification or drawlngs. As so llmiteLl, 
Iteld not infringed. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 243; Dec. Dig. 
§ 107.*] 

In Equity. Stiit by Excelsior Drum Works aj^ainst Sheip & Vande- 
grift, Incorporated, for infringement of patent. On final liearing. 
Bill dismissed. 

John P. Croasdale, for complainant. 

W. Howard Ramsay and Hector T. Fenton, for respondent. 

J. B. McPHERSON, District Judge. The patent in suit, No. 
873,908, which was granted to Adolph G. Soistmann in December, 1907, 
upon an application filed May 5, 1906, relates to improvements in horns 
for talking machines. The applicant's object was "to provide an im- 
proved structure combining simplicity of construction, strength, and 
lightness in weight, and tone qualities capable of producing a ma.ximum 
résonance." The spécification then goes on to describe the invention 
in détail: 

"My Improved horn comprises a séries of non-metalllc tapered sections, 4, 
preferably of hard wood or flber. ïhese sections, 4, are each beveled upon 
each longitudinal edge, 5 and 6, as clearly shown in Flg. 3, so that one bevel 
of each section may be termed an upper bevel, and the other an under bevel. 
Thèse bevels are so disposed that the abutting edges of adjacent sections wlU 
overlap. Thèse overlapping edges may be glued or otherwlse fastened to- 
gether to form a continuons horn-shaped structure. Upon this struciure, I 
then wrap a very thln narrow strip or rlbbon, 7, of wood or other sultable 
material, and glue the sanie securely to sald structure. I hâve found, for ex- 
ample, that a rlbbon of veneering of approximately one-quarter of an luch in 
width, and about one-twentieth of an Inch in thiclvuessi, makes a satisfactory 
wrapping. This wrapplng extends spirally from one end of a horn to the 
other. When the structure is so formed and wrappod, the flaring eiid there- 
of is seeured In the annular ehannel, 8, of the rim or ring, 9. This ring or 
rim, 9, has its ends provlded wlth long bevels, 10 and 11, adapted to overlap 
each other, so that, when the flaring end of the horn structure Is seatcd in 
the ehannel, 8, the ring is slightly contracted, the beveled edges, 10 and 11, 
sllding slightly over each other, so that the rim, 9, will form a tight locking 
engagement wlth the flaring end of the body of the horn structure. 

•For other cases see same topic & § nvmbe» in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"By the construction above deseribed, there is formed, at minimum expense, 
a structure havin.ç Its component parts so intlmate and secure, and loclved to- 
gether, so as to eonstitute a substantially intégral whole of great strcngtli, 
oxtremeJy llglit iu -wcight, and liaving qualities of resouauce wliicb reuder 
it an extremely powertul and efllcient born for tlie purposes specified." 

The claims are as follows : 

"(1) A born composed of longitudinally extending tapered sections formlng 
a structure contracted at one end and fiaring at tbe other, and a tbln band 
spiraily wound about sald structure. 

"(2) A born composed of longitudinally extending tapered sections, formlng 
a structure contracted at one end and flaring at the other, a thln band spiraily 
wound about said structure, and a ring member provided with an annular 
channel to reçoive the flaring end of said structure. 

"(3) A horn composed of longitudinally extending tapered sections, forming 
a structure contracted at one end and fiaring at the other, and a reinforcing 
band surrounding the body of the horn intermediate its two ends." 

I hâve quoted the three claims, although the third only is in contro- 
versy, because the other two seem to throw some light on the dispute. 
At the time when Soistmann entered the field, part of it had been 
already occupied. It was no longer new to make a horn of wood, hav- 
ing longitudinally tapered sections that formed a structure contracted 
at one end and flaring at the other; and it was not new to provide a 
ring member having an annular channel to receive the flaring end. 
Neither was it new to arrange the tapering sections so that their edges 
would come into contact radially and be glued together in that posi- 
tion. The two English patents to Cockman, No. 5,186 of November, 
1903, and No. 14,700 of March, 1905, and the American patents to 
Ruggiero, No. 770,024 of September, 1904, and to Cunnius, No. 
784,385 of March, 1905, confirm thèse statements. But Soistmann 
was apparently the first to suggest beveling the edges of the tapering 
sections and uniting thèse edges by bringing the bevels into overlap- 
ping contact and to provide also for overlaying the horn with a thin 
and narrow spiraily wound ribbon of veneering. The beveled edges 
were rejected by the Office for lack of novelty, but the thin band of 
spiral veneering remains as one élément in the first two claims. The 
third claim, however, départs from their language — "a thin band 
spiraily wound about said structure" — and substitutes the words, "a 
reinforcing band surrounding the body of the horn, intermediate its 
two ends." By this substitution the third claim is made much broader 
than the others, and much broader also than the spécification and the 
drawings. It includes not only a spiral band wound about the horn, 
but any reinforcing band, either spiral or circular, that surrounds the 
horn at any point between the two ends. The defendant's horn has a 
band of textile material, which is stretched and glued into a shallow 
groove that surrounds the horn near the large end, and to some extent 
this band reinforces or adds strength to the structure. It is therefore 
within the literal language of the third claim, and must be held to in- 
fringe unless the claim should be so limited by the spécification taken 
as a whole and by the state of the prior art as to apply substantially 
only to such structure as the spécification describes in détail. It is the 
"reinforcing band" that présents the problem hère. Should that phrase 
be restricted to a band of veneering that substantially covers the sur- 
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face of the horn between the two ends ? Or may it be so construed as 
to cover a single narrow circular band such as the defendant's, on the 
ground that the circular band "reinforces" in some degree? If it were 
a merely ornamental band, it would certainly not inf ringe ; but the 
language of the claim, standing by itself, lays hold upon any band as 
soon as it begins to add strength to the structure, even if the addition 
be very slight. In my opinion, the claim cannot be permitted to départ 
thus far from the spécification. The description is whoUy confined to 
a thin and narrow band "wound spirally from one end of the horn to 
the other." The drawings show this construction and no other, and 
there is not a word in the spécification to indicate that the inventer 
is merely describing a preferred construction. I think it woukl be 
quite inadmissible, therefore, to coustrue the claim as broadly as the 
exigency of the complainant's case requires ; and (without attempting 
to décide what would be a merely immaterial variation frorn the pat- 
ented structure so as to expose the maker to the charge of infringe- 
ment, or to décide precisely at what point the variation would become 
material so that the new structure would not infringe) I hâve no hésita- 
tion in holding that the defendant's horn has passed the point that 
séparâtes the two kinds of variations, and does vary materially. For 
this reason I hold that it does not infringe. 

It is well settled that claims may be narrowed by limitations in the 
description (Walker, Patents [4th Ed.] p. 173, and cases cited), and, 
also, that spécifications and drawings are usually looked at only for 
the purpose of better understanding the meaning of the claim (Howe 
Mach. Co. v. Nat. Needle Co., 134 U. S. 394, 10 Sup. Ct. 570, 33 L. 
Ed. 9C3). But whatever reciprocal eflfect the description and the claim 
may in gênerai bave upon each other, I do not understand that a broad 
claim can be based upon a description that is specifically limited to a 
single device, and does not présent it as an example or a preferred 
structure. A possible explanation of the présence of the third claim 
is afforded by the file wrapper, which shows that the clâim was inserted 
bodily after various rejections by the examiner, thus introducing the 
"reinforcing band" for the first time without anything in the descrip- 
tion to support language so broad. As originally framed, the spécifica- 
tion was drawn to sustain claims that referred only to "a thin narrow 
band spirally wound about said structure." 

That the claim cannot be construed alone, is manifest. It must be 
limited in at least one other particular. It speaks broadly of "a horn," 
and, taken alone, this would include metallic horns, although thèse 
are unquestionably excluded, but by words of exclusion that are no 
more positive than the words that limit the band to a wrapping that 
"extends spirally from one end of the horn to the other." 

Moreover, since the band of the third claim is "reinforcing," and 
therefore must be a band that helps to hold the structure together, the 
argument merits considération that a circular reinforcing band around 
a trumpet is essentially a hoop around a barrel— and this is an élément 
that can scarcely be called novel. Of course, a cooper's barrel belongs 
to a différent art from the wooden horn of a talking machine, but they 
hâve this much in common at least: they may both be made of staves 
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radially arranged, and, when this is the case, a circulai- band adds 
to the strength of either structure, and it can make little différence, I 
think, whether it be called a hoop or a reinforcing band. By either 
name it is the same thing, and does the same work. It is used in either 
art for the same purpose, and if it is not new around a barrel it can 
hardly be claimed as a novel élément around a horn. 

The defendant's horn does not infringe, as it seems to me, and ac- 
cordingly a decree may be entered dismissing the bill with costs. 



TOUNGSTOWN CAR MFG. CO. v. B. K. ELLIOTT CO. et al.. 
(Circuit Court, W. D. Pennsylvania. October 13, 1909.) 

1. Patents (| .312*)— Suit fok Infeingesient— Title of Complaint. 

Evidence lield siifficient to establish complalnant's title by assignmcnt 
to the patent in suit. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 548 ; Dec. Dig. § 
312.*] 

2. Patents (§ 328*)— V^alidity and Infringement— Blue-Print Machine. 

The Fullman patent, No. 771,774, for an apparatus for copying drawings, 
was not antloipated and discloses invention ; also held infringed. 
[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. Suit by the Youngstown Car Manufacturing Company 
against the B. K. Elliott Company, Reinhold Herman, and Byron K. 
Elliott for inf ringement of patent. On final hearing. Decree for com- 
plainant. 

F. W. H. Clay, for plaintiff. 

Connolly Bros., for défendants. 

ORR, District Judge. This is a suit for injunction and accounting 
for infringement of letters patent of the United States, No. 771,774, 
granted October 4, 1904, to J. M. G. Fullman for apparatus for copy- 
ing drawings. It is now before the court upon final hearing. In the 
présentation of the case there are but three questions to be considered : 
(1) Has the plaintiff sufficiently proven title to the patent? (2) Was 
there invention? (3) Is there infringement? 

Title. The complainant alleged a complète assignment of the patent 
by the patentée to it, dated January 22, 1907, and recorded in the 
United States Patent Office February 4, 1907, in Liber R-75, page 
405. Complalnant's attorney offered a copy of said assignment, giv- 
ing exact date and place of record as alleged in the bill. By stipulation 
of the counsel for the parties the copy, "subject to correction by the 
original," could be used with the same force and effect as if the origi- 
nal had been filed of record. No complaint is made by the défendants 
that the copy filed is not correct. Without more, no argument could 
be based upon failure to prove title. But during the examination of 
Fullman, the patentée, it appeared that he had, prior to said assignment, 
granted a license to Eugène Dietzgen Company, which was originally 
exclusive, but which by subséquent agreement became a limited license 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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or shoo ris'ht, for wliich the said licensee was paying royalties to tlie 
complainant at the présent time. The évident purpose of complainant 
in proving the receipt of royalties was to show the value of the in- 
vention. The production of the original agreements with said li- 
censee was demanded by the défendants as the best évidence, and be- 
cause they were not produced défendants insist tliat the bill must be dis- 
missed. They might hâve proven an agreement to pay, but they would 
not hâve proven the receipt of royalties. They were simply collatéral 
to the issue. Their contents, or terms, were not (so far as appears) 
relative to the issue, and were not attempted to be proven. In another 
branch of the law it is well known évidence as to the fact of tenancy 
may be received as a matter collatéral to the issue without the pro- 
duction of the lease, although in writing. Complainant's title to the 
patent in suit was fully established. 

Invention. Défendants are now heard to deny what they recently 
affirmed. The record of the Court of Appeals for the District of Co- 
lumbia, at No. 344 in Patent Appeal Docket, shows an interférence was 
instituted between an application by Herman, one of the défendants 
herein, and the application of said Fullnian "for a similar invention" 
(quoting Herman's language), which was so proceeded with that 
priority of invention was awarded to Fullman. Thereupon the pat- 
ent in suit was issued to hini. In that proceeding the défendant Elliott, 
who was manager of the défendant company, appeared as a witness for 
Herman, and testified that the défendant company was sole selling 
agent for the Herman blue-print machines, and that within two years 
prior to the time of his examination that company had sold 11 of the 
machines. So far as appears, the défendants still bear the same rela- 
tion to each other, and it is clear that they are still manufacturing and 
selling the machines described in the Herman application. It has been 
held that the action of the officiais of the Patent Office, with the state 
of the prior art before them, in granting a patent, créâtes a presump- 
tion of patentable novelty, which must be overcome by clear proof that 
they were mistaken. Fairbanks, Morse & Co. v. Stickney, 123 Fed. 
at page 79, 59 C. C. A. 209. That presumption, if afifected Jay the prior 
conduct of the défendants in this case, must be much strengthened. 
They should, perhaps, be held to some standard, if possible, of extra- 
ordinary proof. However, if there had been no interférence by Her- 
man, the évidence offered in the case at bar is not sufficient to show 
there was no invention by Fullman. 

There are other éléments tending to show invention which appear 
from the acts of the parties and the public: (a) The défendants are 
still manufacturing and selling the machines described in Herman's ap- 
plication; (b) the Dietzgen Company is still paying royalties to the 
complainant; (c) the Buckeye Engine Company negotiated with Full- 
man for a license ; and (d) the complainant was an inf ringer of Full- 
man's patent, and paid $4,000 to Fullman for the same to avoid liti- 
gation for infringement. As stated in Fullman's spécification, his in- 
vention "relates to improvements in apparatus for reproducing or 
copying drawings, and particularly to that class of such devices in 
which the reproduction is obtained by electrically-produced light." 
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The first six daims of the Fullman patent, which complainant allèges 
to be infringed, are: 

"1. In an apparatus for copying or reproducing drawings, etc., the combina- 
tlon of a cylinder, means to support the subject-matter to be copled or repro- 
duced upon the exterior of said cylinder, au arc-lamp adapted to be lowered 
into the interlor of said cylinder, and means to automatically break the circuit 
for the purpose of extingulshing the light. 

"2. A prlnting frame and a lamp, movable one In relation to the other, in 
combination with an automatic device to eut off the light upon the completion 
of the prlnting process. 

"3. In an apparatus for copying drawings, etc., the cyllndrical prlnting 
frame, the suspended electric arc-lamp and means for controUing its descent 
wlthln the frame, an electric swltch controlling the light circuit, and means 
for automatically opening the swltch wlien the lamp bas completed Its travel. 

"4. In an apparatus for copying drawings, etc., the cyllndrical support for 
the drawings, a suspended lamp arranged to descend axlally withln the frame, 
a governing apparatus for controlling the descent of the lamp, and the auto- 
matically operated switeh controlling the light-circuit. 

"5. In an apparatus for copying or reproducing drawings, etc., the combina- 
tion of a cylinder adapted to be rotated, means to support the subject-matter 
to be copied or reproduced upon the exterior of said cylinder, an arc-lamp 
adapted to be lowered into said cylinder, and means to automatically break the 
circuit for the purpose of extingulshing the light. 

"6. In an apparatus for copying drawings, etc., the cyllndrical support for 
the drawings, a suspended lamp arranged to descend axially within the frame, 
the counterweight, the time mechanlsm controlling the descent of the lamp, and 
the automatically-actuated swltch controlling the circuit on both sides of the 
lamp." 

The blue-printing machines in use prior to the Fullman invention 
did not hâve any means for automatically extinguishing the light 
when the printing process was completed. Twenty-five machines had 
been made and sold by the Pittsburgh Blue-Print Company, with which 
Fullman was connected, without the automatic cut-ofï, and other com- 
panies had placed machines on the market without it. 

Défendants contend that the Fullman patent was anticipated by the 
Hall British patent, No. 9,853 of 1897, by the United States patent to 
Urie, No. 478,663, of July 13, 1893, by the United States patent to 
Schwartz, No. 613,550, of 1898, and by the Suter British patent, No. 
30,037 of 1897. Their contentions are not sustained. The Hall patent 
is the only one having any real bearing on the questions at issue. The 
record of the interférence proceedings shows it was before the exami- 
ners. That patent shows and describes a cyllndrical printing f rame ar- 
arranged so it can be rotated on its own axis and an arc light adapted 
to be lowered gradually within the cyllndrical printing frame by means 
of time or clockwork machanism to control its motion. To that ex- 
tent the Hall machine bas parts similar in construction and opération 
to the Fullman machine. But nothing is said in the Hall spécification 
about turning on or ofï the current to the lamp. The Urie, Schwartz, 
and Suter patents each relate to photographie printing from négatives. 
In each there is a means of extinguishing the light when a sufficient 
exposure bas been given to the sensitized paper within the printing 
frame. That is done by some motive power external to the machine 
itself, and is not dépendent in its action upon the relative movement of 
the source of light in relation to the printing frame, as is the case in 
the Fullman machine. The claims of Fullman were not anticipated. 
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Infringement. It was not seriously argued, either at bar or in the 
briefs of counsel, that the Herman machines, as described in the Her- 
man patent, No. 777,096, and as manufactured by the défendants, 
were unlike the Fullman machines. As a fact they are, notwithstand- 
ing some slight variations, the same machines. 

Therefore the complainant, having shown title, invention, and in- 
fringement, is entitled to an injunction and an accounting as prayed 
for. Let a decree be drawn in accordance with this opinion. 



DTTNTLEY MFG. CO. V. KELLER MFG. CO. 

(Circuit Court, E. D. Pennsylvauia. October 16, 1909.) 

No. 291. 

Patents (§ 310*) — Suit foe Infringement— Pleading. 

In a suit in eiiuity for Infringement of k patent, a plea setting up tlie 
défense of prlor invention will be strlcken off, and such defeiise left to 
be taiien by answer, at least where other défenses are not walved, but 
contingently reserved. 
. [Ed. Note.— For otlier cases, see Patents, Dec. Dig. § 310.*] 

In Equity. Suit by the Duntley Manufacturing Company against 
the Keller Manufacturing Company. On motion to strike ofï plea. 
Motion sustained. 

Frank P. Prichard, for complainant. 
Cyrus N. Anderson, for défendant. 

J. B. McPHERSON, District Judge. To tliis bill, which is in tlie 
ordinary form and charges the infringement of a patent that was 
granted to J. W. Smith on May 11, 1909, the défendant lias pleaded 
that, prior to Smith's pretended invention, two other persons — Wiede- 
mann and Templin — invented the apparatus, and applied for a pat- 
ent on May 3, 1909; that a divisional application was filed on June 
9, 1909 ; that the claims of the patent to Smith are in interférence with 
the claims of the divisional application ; and that the interférence pro- 
ceeding is now pending and undetermined. The complainant's motion 
to strike ofï the plea is before the court for décision. 

The motion is attacked as improper upon the ground that the légal 
sufifîciency of a plea can only be questioned by setting it down for argu- 
ment or by taking issue upon it by filing a replication. But the légal 
sufficiency of this plea, either in form or in substance, is not now in 
controversy. Its form is in efïect conceded to be unexceptionable, 
and, of course, its substance, if true, is a complète reply to the bill. 
The précise question raised by the motion is not the sufficiency of the 
plea, but whether it ought to be considered at ail — in other words, 
whether the défendant should not be required to set up by answer the 
matter now put forward as a défense. The défendant has not only de- 
clined to stipulate that its défense will be confined to the averments of 
the plea, but has declared that it will avail itself by answer of ail the 

•For otber cases see same toplc & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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défenses that may be available. No complaint can be made of this 
position ; but it f urnishes a sufficient reason why the court may decHne 
to hear and détermine one défense now, while the rest of the défenses 
are contingently reserved for a second instalhnent. The point bas been 
ruled several times against the contention of the défendant, and I can 
add nothing to the discussion that may be found in the following cases 
cited on the complainant's brief: Carnrick v. McKesson (C. C.) 8 
Fed. 807; Sharp v. Reissner (C. C.) 9 Fed. 445; Korn v. Wiebusch 
(C. C.) 33 Fed. 50 ; Union Switch Co. v. Railway Co. (C. C.) 69 Fed. 
833 ; Chisholm v. Johnson (C. C.) 84 Fed. 384 ; Knox Co. v. Rairdon 
Co. (C. C.) 87 Fed. 969; Arrott v. Standard Co. (C. C.) 113 Fed. 389; 
Thresher v. General Electric Co. (C. C.) 143 Fed. 337 ; Glucose Co. v. 
Douglass (C. C.) 145 Fed. 949 ; American Co. v. Bayless Co. (C. C.) 
163 Fed. 843. Four of thèse cases are in the Third circuit, decided, 
respectively, by Judges Acheson,' Dallas, Bradford, and Archbald. 

The plea is stncken oflf, and the défendant is directed to ansvver the 
bill on or before November 15, 1909. 



MURRAY et ux. v. PAQUIN. 
(Circuit C^>urt, W. D. North Carolina. September 16, 1909.) 

1. Vendob and Pubchasee (§ 31*)— CoNTiiACT OF Sale— Validity of Assent— 

Eescission for Mistake. 

To warrant the rescission by a court of equity of an executed contract 
for the sale of land on the ground of mutual mistake, the mistake must be 
material and so important that, if It had not been made, complainant 
would not hâve made the contract. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
35-37 ; Dec. Dig. § 31.*] 

2. Vendor and Purchaser (§ 31*)— Contract of Saie— Validity op Absent— 

Rescission for Mistake. 

A purchaser of real estate is not entitled to a rescission of the contract 
in equity on the ground of a mistake of fact, where there was no misrep- 
resentation, and the means of ascertainlng the true facts were oi)en to 
complainant equally wlth défendant, and he did not make use of them. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. || 
S5-37 ; Dec. Dig. § 31.*] 

3. Vendor and Purchaser (§ 31*)— Contract of Sale— Validity op Absent— 

Bescission for Mutual Mistake. 

Complalnants, who were husband and wife, purchased from défendant a 
résidence property in Asheville, N. C, where the wife intènded to réside 
temporarily on account of poor health. The chief considération which led 
to the sélection of such property was its location and the adaptahility ot 
the house to the wife's needs. Défendant delivered a deed which described 
the boundaries of the lot, and which complalnants had examined by an 
attorney. A subséquent survey disclosed that the western boundary at the 
back end of the lot was further to the eastward than was supposed by 
either party, and ran through the barn which had been built by défendant. 
No wlUful misrepresentation by défendant was claimed. HeJû., that the 
mistake as to the Une did not entitle complalnants to a rescission of the 
contract, slnçe they had an opportunlty to aseertaln the true boundary be- 
fore completlng the purchase, and it did not appear that if It had been 

*For otber cases eee same toplc & % kumeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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kiiown it was of such importance that tliey wonld liave refused to take 
the property. 

[Ed. Note. — For other cases, see Vendor and Purcluiser, Cent. Dlg. § 36; 
Dec. Dig. § 31.*] 

In Equity. 

Davidson, Bourne & Parker, for complainants. 
Alf. S. Barnard, for défendant. 

NEWMAN, District Jtidge. This is a bill brought by the complain- 
ants against the défendant to rescind and cancel an executed contract 
for the sale of real estate in the city of Asheville. The bill allèges that 
the complainants are citizens of Ôhio and résidents of Cleveland in 
that State, and that the défendant is a citizen of North Carolina and 
an inhabitant of the Western district qf North Carolina, living in Ashe- 
ville. It is then alleged that, some time in the spring of 1905, the 
health of Mrs. Nellie Murray became so impaired that it became nec- 
essary for her to corne South to secure the benefit of a milder climate ; 
and, being so advised, she came to Asheville, secured a temporary rés- 
idence in the city, and took up the matter of employing a physician who 
might aid her in the restoration of her health; that before coming to 
Asheville she heard of the défendant as a physician in St. Louis, Mo., 
where he had prof essionally treated her brother ; and that, induced by 
thèse considérations, among others, she called upon him and engagcd 
him to treat her. She became his patient, and remained so for about 
two years, during which time the défendant acquired not only profcs- 
sional, but personal, confidence and friendship of Mrs. Murray, and 
of her husband, George R. Murray, who frequently came to Asheville 
to visit her and look after her welfare and comfort as often as his 
business would permit, and close personal relations were established 
between the défendant and the complainants, which continued unin- 
terrupted until some time after the purchase of the property in con- 
troversy. During this period Mrs. Murray returned to her home in 
Cleveland, but remained only a short time, it being doubtful whether 
she would be able to retain her health there ; and it became necessary for 
her to return to Asheville, and with that in view she and her husband 
formed a détermination to purchase a house in Asheville for her to 
occupy as long as her comfort and convenience might require, her hus- 
band to visit her as often, and remain as long, as his business would 
permit; that this décision was communicated to the défendant, and 
that he gave his most hearty approval, and expressed full confidence 
that by carrying it into efifect the health of Mrs. Murray could be 
restored. He was asked by the complainants to assist in the sélec- 
tion of a proper place for the purpose. In response to this, défendant 
procured from real estate agents in Asheville a long list of properties 
ofïered for sale, and discussed them with Mrs. Murray and her hus- 
band; but to the most of them the défendant suggested objections. 
He then proposed to sell them the house and lot which he occupied as 
a home on Pearson Drive, in the western part of Asheville, represent- 
ing it to be eminently suited for their purposes, and stated that it was 

'For otlier cases see sarae topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the only available property in Asheville which did entirely fill the re- 
quirements of her condition. The défendant at that time lived upon the 
lot, which had on it the dwelling (consisting of seven rooms, besides 
attics and closets), and a barn in the rear, capable of holding a couple 
of horses and a carriage. The lot f ronted on Pearson Drive, which is a 
popular résidence street in Asheville, and on the east and northeast 
was an alley which separated it from the adjoining property. On the 
west and northwest, at the time of the negotiation and purchase, the 
défendant represented the line to begin near a certain bush or sapling 
on the northern margin of Pearson Drive, and to run practically north, 
intersecting the alley heretofore referred to, and thus forming a tri- 
angle, the base being upon Pearson Drive and the apex at the intersec- 
tion of the hne last named. Diagram of the lot is attached. 




The défendant claimed and represented that the true westerly line 
began near the bush or sapling on the north margin of Pearson Drive, 
and ran in a gênerai direction north to the intersection of the alley 
shown on the plat from the letter "A" to the letter "B," and for a con- 
sidérable portion of that line from the alley southward there was a 
fence separating this lot from that adjoining it on the west, and the 
barn aforesaid was situated wholly east of the said line. Thèse lines 
were shown to complainant George R. Murray before the conclusion 
of the negotiations. Complainants having absolute confidence in the 
friendship of the défendant, relying implicitly upon his statements to 
173 F.— 21 
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them, and there being no suggestions from any source whatever, ei- 
ther by the owners of the adjacent lots or any one else, that the line so 
claimed and represented by the défendant to be the true Une was not 
the true Hue, and the said lot being bound on the south by a much- 
frequented and popular highway, viz., Pearson Drive, and on the east 
and northeast by the alley, there was no necessity, so far as they could 
see, and so far as they could believe that the défendant could see, for 
any actual survey. The défendant represented that the lot was 197 
feet by 240 feet, thereby conveying the impression upon the minds of 
the complainants that the front on Pearson Drive was 197 feet and the 
back would approximately be 240 feet. Having this understanding, 
Murray and his wife decided to accept the property and complète 
the purchase, and paid the purchase price of $5,500, and défendant 
executed a deed to the complainant, copy of which is attached to the 
bill. It is alleged that there is no intimation or suggestion from any 
quarter that there was any trouble about the line ; and, if the line had 
been as supposed, it would hâve been practicable to divide the lot by 
a line beginning on Pearson Drive and running thence back to where 
it would intersect with the line on the western side of the alley, and 
thus give space for two comfortable dwellings, both fronting on Pear- 
son Drive. Much of the negotiations were conducted by correspond- 
ence between George R. Murray and the défendant. When Murray 
and his wife came to Asheville about the end of 1906 to take posses- 
sion of the house, for which payment had been made, the condition 
of the house was such that it was not désirable for Mrs. Murray to 
occupy it, and it was thereupon determined to subdivide the lot, move 
the house to the eastern portion of the lot, and build another house on 
the western portion ; both houses fronilng on Pearson Drive. Con- 
tracts were duly entered into for this work; but, when the architect 
came to locate the foundation for the new house to be built on the 
western division, it was found in the first place that the true front- 
age on Pearson Drive was but about 148 feet. This fact was imme- 
diately called to the attention of Paquin, and became the subject of 
some verbal communication between George R. Murray and Paquin; 
and complainants still believing that, even with the reduced frontage, 
if the western line was correct, they could yet utilize the lot for the 
purposes of two houses, they refrained from making any demand for 
any correction or abatement in the price from the défendant. But 
when they endeavored to locate the foundation for the new house on 
the western subdivision, the architect discovered through actual meas- 
urement, and brought the fact to the knowledge of the complainants 
for the first time, that the représentations of the défendant as to the 
true location of the western line were not true ; but, on the contrary, 
the true line began on Pearson Drive near the bush or sapling men- 
tioned and ran in a northerly direction as shown on the diagram and 
the plan from "A" to "C," leaving the whole of the fence, which had 
been represented and believed to be upon the true line, west of that 
line, and leaving a greater part of the barn which the défendant had 
built and occupied, and which he represented to be entirely on the lot 
sold to the plaintiff, also on the west side of the line. This so nar- 
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rowed and contracted the lot, especially at the point wliere it was nec- 
essary to locate a new house, as to destroy its value for that purpose 
and greatly diminish its value for any purpose. At the time of the 
purchase there was in the rear of the building a large and well-ar- 
ranged kitchen garden. This fact had much weight with the complain- 
ants. The contraction of the lot, by the true location of the western 
Une, not only eut into the garden very seriously, but also made it 
necessary to locate the barn, which was necessary to Mrs. Murray's 
health, at a point which would still more eut into the garden, and also 
locate it so near the house as to make it undesirable. After this in- 
formation came they were compelled to abandon their plans for the 
subdivision of the lot and the érection of a new building. They im- 
mediately called the information they had received to the attention of 
the défendant and demanded of him à rescission of the conveyance, 
offering to reconvey the property, and demanded the repayment of the 
$5,500 purchase money and interest. Défendant first insisted that his 
représentations were correct, and caused a survey to be made for him- 
self, which confirmed the survey made under the direction of the 
architect. Afterwards it is alleged that the défendant for some time 
evaded complainants' demands for a rescission of the transaction, but 
finally absolutely declined to do anything in that respect. Thereupon, 
about the 22d day of March, 1907, the complainants, through their 
attorneys, made formai demand upon him for a rescission of the trans- 
action, and tendered to him a reconveyance of the property. Copy of 
the deed of reconveyance so tendered is attached to the bill. Com- 
plainants removed certain household furniture from Cleveland to Ashe- 
ville and placed it in the house; but after they discovered the cir- 
cumstances they removed the furniture, and hâve never at any time 
since used or occupied the premises. Complainants relied upon the 
friendship of the défendant in this transaction, and the défendant 
was fully advised of the object and purpose for which they purchased 
this property, Further allégations are then made as to the reliance by 
the complainants upon the integrity of the défendant and his friendly 
feeling and friendship for them. Then occurs the following statement 
in the bill: They aver that they believe, at the time the défendant 
made the représentations as to the said location and dimensions of said 
lot, he believed them to be true, and that he was innocently mistaken 
as to the facts, although he may hâve been careless in his method of as- 
certaining such facts and assuming them to be correct; there having 
been ample opportunity during his long résidence and occupancy of 
the property to become familiar with its true boundaries. The prayers 
are that the sale be rescinded and canceled, and that the défendant be 
adjudged and decreed to repay the complainants the purchase price 
paid him — ^that is, the sum of $5,500 — with interest from the date of 
payment, November 20, 1906, and for a lien, enforced in such way 
as the court may direct, upon the property for the amount to be paid 
them as prayed. The foregoing are substantially the allégations of 
the bill. 

In his answer, under oath, défendant admits that he was Mrs. Nel- 
lie Murray's physician, but dénies that there existed between l^imself 



324 173 FEDERAL EBPOETBK. 

and complainants any close personal and confidential relations, be- 
yond professional duty inducing complainants to rely upon his repré- 
sentations as to the purchase of the property. He admits that he was 
consulted as to the advisability of Mrs. Nellie Murray taking up lier 
résidence in Asheville for the purpose of restoring her health, but dé- 
nies that Asheville was the only health resort recommended by him. 
On the contrary, he says he advised complainants that there were a 
number of other suitable places in North Carolina and other states, a 
résidence in any of which would be equally bénéficiai to Mrs. Murray, 
but specifically said that he did not wish to influence Mrs. Murray 
to take up résidence in Asheville, merely giving the reasons why he 
believed the climate in Asheville vi^ould be conducive to her recovery ; 
that it is not true, as alleged, that he offered objections to most, if not 
ail, of the properties which Mr. and Mrs. Murray were considering 
as a home for Mrs. Murray. On the contrary, he gave them a long 
list of other homes. He admits, however, that he advised that some 
of the places complainants suggested were not suitable for the pur- 
pose. He did say that certain other property in Asheville would be 
suitable after adding out of door sleeping quarters, so that they would 
meet with the requirements of Mrs. Murray's condition, and were so 
located as to be healthful ; that, before he took George E. Murray 
to see his own property on Pearson Drive, Murray had visited several 
places in Asheville and expressed dissatisfaction with ail of them, and 
it was when Murray had seen thèse other properties and intimated 
that he did not want them that défendant took him to see his own 
property, which was subsequently bought ; that it never was suggested 
to him that Mr. and Mrs. Murray would désire to use the property for 
any other purposes than as a home for Mrs. Murray ; that défendant 
did say that the property on Pearson Drive, by reason of its location, 
its southern exposure, and the facilities it possessed for permitting 
Mrs. Murray to sleep out of doors, was suitable for the purpose. He 
dénies that he ever represented to Mr. and Mrs. Murray that the west 
line of the lot began at a certain bush or sapling and ran practically 
north; that there was no sapling or bush there, and that he pointed 
out the footpath abutting on the northern margin of Pearson Drive 
as the beginning of the line between him and Mrs. Brown; that, at 
the time complainant and défendant went to see the property, défend- 
ant took the complainant ail over the grounds, through the house and 
barn, but did not point out the lines as indicated by the fences, and de- 
fendant says he then and there gave an exact and correct description 
of the property; that it is not true, as àlleged, that he claimed and 
represented that the true westerly line began on the northern margin 
of Pearson Drive; that it is true that he pointed out the fence lines 
around the property as being the lines which he believed to be correct, 
but that he stated to them that his deed for the property was the 
only instrument from which he could get an accurate description, and 
referred them to it for that purpose; that he was careful to point out 
that the small angle at the northeast corner of the lot between the 
survey stakes and the street belonged to the city. He expressly avers 
that complainants did not rely upon his représentations and statements 
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in regard to the location and title of the property, but that complain- 
ants had the title fully examined and passed upon by compétent at- 
torneys, and during the time of examination had access to defendant's 
title papers, and also had the deed which he ofifered as a proper convey- 
ance of the property, which deed contained a full and accurate de- 
scription of the property by metes and bounds, and referred to the 
plat of the property duly recorded in the office of the register of deeds 
of Buncombe county, référence to which plat would bave disclosed 
to complainants and their attorneys the exact location of the lot and the 
length of each of the boundary lines. It is true that défendant repre- 
sented the lot as being 197 feet by 240 feet; but he did not at any 
time State that the property fronted 197 feet on Pearson Drive, and 
a référence to the deed executed by défendant and his wife to the com- 
plainants would bave shown that they were mistaken in their belief 
that the lot fronted 197 feet on Pearson Drive. He admits that com- 
plainants did complète the purchase of the property, but dénies that 
they completed it so far as he was concerned with any understanding 
that the property fronted 197 feet on Pearson Drive. Défendant does 
not know whether it would be practicable to subdivide the lot on ac- 
count of its triangular shape, but does not believe it could be utilized 
for the purpose of two houses, even if the westerly line had been as in- 
dicated by the fence. He dénies that it was ever suggested to him that 
complainants might désire to divide the lot. He says, when Mrs. Mur- 
ray arrived in Asheville about the end of 1906, the property was not in 
such a condition as Mrs. Murray could occupy it, the condition having 
been brought about by the freezing and bursting of some water pipes 
in the house, but that défendant, at the request of Mr. Murray, had 
the repairs made, and the défendant paid for the same; that when 
Mrs. Murray saw the house in the condition it was in, although she 
had been in the house before, she became dissatisfied with it, and be- 
gan to criticise and scold her husband for having purchased it; that 
Mr. Murray then stated that the défendant was not to blâme for the 
condition oif the house, and said that if Mrs. Murray was not satisfied 
with the property he would build another house elsewhere. He dénies 
that the existence of the garden had much weight with complainants in 
inducing them to buy the property, as both Mr. and Mrs. Murray said 
lo the défendant that the alley leading to the barn would not be used, 
but that they would eut a road through the garden to the barn, which 
would bave almost totally destroyed the garden. He dénies that to move 
the barn so as to place it entirely upon the line would hâve placed it so 
near the house as to make it objectionable. He dénies that complain- 
ants, immediately after receiving the information as to the true loca- 
tion of the lines, made demand for a rescission and reconveyance of the 
property, or that he ever evaded such a demand. On the contrary, he 
says that complainants assumed control over the property with full 
knowledge of ail the facts relative to its boundaries, and paid to the 
défendant, in accordance with their agreement to purchase, a propor- 
tionate amount which défendant had expended for taxes and Insurance 
on the property, and thereafter listed the property with at least one 
real estate agent in Asheville for rent. He says their furniture was 
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stored in the house after they discovered their mistake with référence 
to the westerly line of the lot, and after they knew of the deficiency in 
the area of the lot. Défendant has no knowledge as to when the fur- 
niture was removed, or whether it has been removed. He has no rec- 
ollection that he was ever notified that it was removed, or that the 
property was ready for occupâncy by him, and dénies that such notice 
was ever given. He dénies again that défendants relied upon him in 
the purchase of the property, and allèges that they accepted the prop- 
erty and paid the purchase money only after they had made a fuU in- 
vestigation through their attorneys. He allèges that they had the in- 
formation at hand, and could hâve easily discovered the true location 
of the westerly line. He says that the only reliance complainants 
placed upon him was in so far as he advised them professionally that 
the property was suitable as a home for Mrs. Murray ; that it was his 
opinion that the house was suitable for Mrs. Murray, and he still be- 
lieves it to be suitable. He says that the mistake in référence to the 
line was on account of the complainants' own carelessness. He dénies 
that there is as much as $3,000 involved in the controversy, because 
he says the most he could be held responsible for would be the différ- 
ence between the value of the property if the westerly Hne was where 
the fence now stands, and this would not be anything like $3,000. 

Evidence was taken, there has been a final hearing in the case, and, 
after argument, it has been submitted for détermination. In order to 
correctly understand this case, it must first be stripped of ail super- 
fluous matter. Some évidence was offered by complainants tending to 
show that they were informed, after purchase, that the house had been 
occupied by persons afflicted with tuberculosis, rendering it unsuitable 
for Mrs. Murray's occupâncy. There is no allégation whatever in the 
bill to this .effect, and the testimony so offered was objected to by de- 
fendant's counsel as being inadmissible for that reason. The rule that 
the allégation made in the bill and the proof in support of it must 
correspond, and that no proof will be admitted in support of that 
which is not alleged, is so well settled that it hardly needs authority 
to support it; so that I think this matter may be entirely eliminated 
before coming to a considération of the real question involved. It may 
also be said, as will be shown by a clear statement in the bill, that no 
fraud or deceit is claimed to hâve been practiced by the défendant in 
connection with the transaction. The matter of the frontage of the lot 
appears to hâve been waived, and not insisted upon now, so that the 
status of the case is, as was conceded on the hearing, that of a mu- 
tual mistake of the parties as to the western line of the lot. 

That the défendant really believed the line to be where the fence 
and some shrubbery showed it to be was evidenced by the fact that he 
had built his barn so that the larger part of it was on the small strip or 
angle as to which the mistake is said to hâve been made. That com- 
plainants believed that to be the line is manifest, because the barn was 
on the line and the fence was running up along a considérable por- 
tion of the lot to a point about even with the back porch, thereby indica- 
ting to them, or to any one else not making a careful measurement, that 
this was the tru« line. It is perfectly clear from the évidence that the 
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only thing the défendant knew as to the purpose of the complainants 
with référence to the lot was that it was to be the temporary home of 
Mrs. Murray. There is nothing to show that he had any knowledge 
whatever that they had any thought or intention of dividing the prop- 
erty into two lots and building another house. If complainants had 
any such thought, they certainly did not communicate it to the défend- 
ant. If the fence had been upon what is now said to be the true line, 
and the barn had been within this line (the property being in other re- 
spects as it was), would this hâve been considered a material mattCr 
by the plaintififs, and would it bave prevented the trade ; or, on the 
other hand, if this had been true, would Mr. and Mrs. Murray bave 
been just as well satisfied as they were, and bave purchased the prop- 
erty notwithstanding that fact? This is the proper way to look at the 
case in order to reach a correct conclusion as to what should now be 
done. 

In Grymes v. Sanders et al., 93 U. S. 55, 33 L. Ed. 798, it is said in 
the opinion by Mr. Justice Swayne : 

"A mistake as to a matter of fact, to warrant relief in equity, niust be ma- 
terial, and the fact niust lie such that it animated and controUed the conduct 
of the party. It must go to the essence of the object in view, and not be merely 
Incidental. The court must be satisfied that but for the mistake the couiplain- 
ant would not hâve assumed the obligation from which he seeks to be relieved. 
Kerr on Mistake & Fraud, 408 ; Trigg v. Read, 5 Humph. (ïeun.) 529 (42 Am. 
Dec. 417) ; Jeniiings v. Broughton, 17 Beav. 541 ; Thompson v. Jackson, 3 Rand. 
(Va.) .^07 (15 Am. Dec. 721) ; Harrod's Heirs v. Cowan, Hardin (Ky.) 543 ; Hill 
V. Bush, 19 Ark. 522 ; Juzan v. Toulmin, 9 Ala. 662. 44 Am. Dec. 448." 

In Story's Equity Jurisprudence, § 151, the doctrine is stated in this 
way: 

'I * * * Mistake or ignorance of facts in parties Is a proper subject of re- 
lief only when it constitutes a material ingrédient in the contract of the par- 
ties and disappoints their intention by a mutual error, or where it is Incon- 
sistent with good faith, and proeeeds from a violation of the obligations 
which are imposed by law upon the conscience of either party. But where each 
party is equally innocent, and there is no concealment of facts which the 
other party has a riglit to know, and no surprise or imposition exists, the mis- 
take or ignoran(;e, whether mutual or unilatéral, is treated as laylng no founda- 
tion for équitable interférence." 

Section 856 of Pomeroy's Equity Jurisprudence, on this subject, is 
as follows: 

"There are two requisites essential to the exercise of the équitable juris- 
diction In giving any relief défensive or affirmative. The fact coucerning 
which the mistake is made must be material to the transaction, alïecting i.ts 
substance, and not merely Its incidents ; and the mistake itself must be so im- 
portant that It détermines the conduct of the mistaken party or parties. If 
a mistake is made by one or both parties in référence to some fact which, 
though connected with the transaction,. Is merely incidental, and not a part of 
the very subjeet-matter, or essential to any of its ternis, or if the coniplalning 
party fails to show that his conduct was in reality determined by it, in any 
case the mistake will not be ground for any relief affirmative or défensive." 

From the foregoing authorities, and others which might be cited, it 
seems clear that a mistake, to justify équitable relief, must be as to a 
matter which was controlling in bringing about the transaction. The 
mistake should be as to something without which the trade would not 
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liave been made. Mr. Miirray bought this property as a home for 
his wife. They wished a pleasant, healthy location, a good residential 
Street, and a house, in view of Dr. Paquin's recommendation, with a 
sleeping porch; and thèse were the main things they desired, and 
thèse they obtained. It does not appear anywhere in the record that 
défendant had any knowledge whatever that there was a proposition 
to subdivide or utihze the property as a paying investment. The 
main object, and the one which Mr. Murray and his wife had in mind, 
above ail things, was a pleasant home and pleasant surroundings, and 
sucli a place generally as would render Mrs. Murray comfortable, and 
the occupancy of which would be conducive to Mrs. Murray's improve- 
ment in health and to her recovery. 

But there is an additional reason against the complainants' right 
to relief in this case, and it grows out of the fact that the record shows 
that they had the same opportunity the défendant had for getting the 
true facts, but failed to avail themselves of the information which was 
readily at hand. They were furnished defendant's deed to the property 
and the chain of title for their examination. They placed the exami- 
nation of the title in the hands of compétent attorneys, and altogether 
could hâve known, just as well as the défendant could hâve known, 
everything about the lot and its proper and true boundaries. The 
authorities are uniform to the efifect that, this being true, they are not 
entitled to relief in a court of equity. 

In Crowder v. Langdon-, 38 N. C. 486, the rule on this subject is 
stated in this way : 

" * * » Tiie geuernl rule unqnestionably Is that an aet done or a contract 
made under a mistake or ignorance of a material fact Is relievahle in equity. 
1 Story, Equity, 155. But wliere tlie means of information are alilte opeli to 
l)oth parties, and wlien eaeh is presuiued to exercise liis own jud^inent In re- 
gard to extrinsle matters, equity will not relieve. Tlie policy of the law is to 
adnilnlster relief to the Tigilant, and to put ail parties to the exercise of a 
proper diligence. In lilie manner, where the fact is equally known to both par- 
ties, or where eacli lias equal and adéquate means of information, or when the 
fact is doubtful from its own nature, in any sucli case, if tlie party has acted 
with entire good faith, a court of equity will not interpose. 1 l'onb. Eq. bk. 1, 
e. 2, § 7, note "v" ; 1 l'ow. on Cou. 200; 1 Mad. Ch. l'r. 02, 4; 1* Story, Eq. 103." 

In Anderson v. Rainey, 100 N. C. 321, o S. E. 183, in the headnote 
it is said: 

"If, in a contract for the purchase of land, a party fails to avail himself of 
those sources of information readily witliiu his reach, and chooses to rely upon 
représentations which, though not true, were not made with any false and 
traudulent intent, the maxini of 'caveat emptor' applies, as it does to personal 
property, and courts will not aid the purchaser. Walsh v. Hall, 60 N. C. 233." 

An extract from the opinion in Woodbury v. Evans, 122 N. C. 781, 
30 S. E. 2, is as follows: 

"This is an action to recover the balance due on a contract for the sale of 
land, and the court says: 'lu ail contracts for the sale of land it Is the duty 
of the prlrchaser to guard himself against defects of title, quantity, Incum- 
brance, and the like; and if he fail to do so it is his own folly, for the law 
will not afïord him a remedy for the conséquences of his own négligence. If, 
however, représentations are made by the bargainor, which may be reasonably 
relied upon by the purchaser, and they constitute a material inducement to the 
contract, and are false within tlie knowledge of the party making them, and 
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cause loss and damage to the party relying upon tliem, and lie lias acted in 
ordinary prudence, in the matter, lie is eutitled to relief.' Etheridge v. Ver- 
noy, 70 N. C. 713; Foy v. Ilaughton, 85 N. C. 108; Anderson v. Rainey, 100 N. 
C. 321, 5 S. E. 182." 

In Farnsworth v. Duffner, 143 U. S. 48, 12 Sup. Ct. 165, 35 L., Ed. 
931, in the opinion by Mr. Justice Brevver, the proper rule on this 
subject is stated in this language: 

"This is a suit for tlie rescission of a contract of purcliase, and to recover 
tlie moneys paid tliereon, on tlie ground that it was Indueed by tlie false and 
fraudulent représentations of the vendors. In respect to sueh an action it has 
been laid down by niany authorities that, where the means of knowledge re- 
specting the matters falsely represented are equally open to purchaser and 
vendor, the former is charged with Icnowledge of ail that by the use of such 
means he could hâve ascertained. In Slaughter, Administrator, v. Gerson, 13 
Wall. 379, 383, 20 L. Ed. 627, this court said: 'Where the means of linowledge 
are at hand and equally available to both parties, and the subject of purchase 
is alike open to their inspection, if the purchaser does not avait himself of 
thèse means and opportunities, he wlll not be heard to say that he has been de- 
ceived by the vendor's misrepresentations. If having eyes, he will not see mat- 
ters dlrectly before theni, where no concealment Is made or attempted, he will 
not be entitled to favorable considération whon he complains that he has suf- 
fered from his own voluntary bllndness, and been misled by overcontidence in 
the statements of anotlier. And the same rule obtains when the complaining 
party does not rely npon the misreprespiita tiens, but seelis from other quarters 
means of vérification of the statements made, and acts upon the information 
thus obtained.' See, also, Southern Development Co. v. Silva, 125 U. S. 247, 8 
Sup. Ct. 881, 31 L. Ed. 678 : Farrar v. Churchill, 135 U. S. 609, 10 Sup. Ct. 771, 
34 L. Ed. 246. In Ludington v. Eeinick, 7 W. Va. 273, it was held that 'o 
party seeking the rescission of a contract, on the ground of misrepresentations, 
must establish the same by clear and irréfragable évidence ; and if it appears 
that he has resorted to the proper means nf vérification, so as to show that he 
in fact relied upon his own inquiries, or if the means of investigation and véri- 
fication were at hand, and his attention drawn to them, relief will be denied.' 
In the case of Atwood v. Small, decided by tlie House of Lords and reporte<I 
in 6 Cl. & Finn. 232, 233, it is held that 'if a purchaser, choosing to judge for 
liiniself, does not avail himself of the knowledge or the means of knowledge 
open to hini or to his agents, he cannot be heard to say that he was deeeived 
by the vendor's représentations.' And in Pomeroy's Equity Jurisprudence, § 
892, it is declared tliat a party is not .Instified in relying upon représentations 
made to hini * * « '(i) when, before entering into the contract or other 
transaction, he actually resorts to the proper means of ascertaining the truth 
and verifying the statement; (2) when, having the opportunity of making such 
examination, he is charged with the knowledge he necessarily would hâve ob- 
tained if he had prosecuted it witli diligence; (3) when the représentation is 
concerning generalities equally within the knowledge or the means of acquiring 
knowledge possessed by both parties.' " 

In Shappirio v. Goldberg, 19S U. S. 232, 24 Sup. Ct. 259, 48 L. Ed. 
419, in the opinion by Mr. justice Day, this is said on this subject: 

"AVhen the means of knowledge are optui and at hand, or furnished to the 
purchaser or his agent, and no effort is made to prevent the party from usiiig 
tliem, and espeeiiilly where the purchaser undertakes examination for hiniselt. 
ho will not be heard to sny that he has been deeeived to his injury by the mis- 
rejiresenta lions of tlie vendor. Slaughter, Adiu'r, v. Gerson, 13 Wall. 379, 20 
L. Ed. 627; Southern Devel()]iinent Co. v. Silva. 125 U. S. 247, 8 Sup. Ct. 881, 
31 L. Ed. 678; Farrar v. Churchill. 13.5 U. S. (KIO, 10 Sup. Ct. 771, 34 L. Ed. 
246 ; Farnsworth v. Duffner, 142 U. S. 43, 12 Sup. Ct. 164, 35 L. Ed. 931." 

What is now said to be the truth about this strip of land was not 
known to either party at the time of the sale. It could hâve been as- 
certained by the défendant by a careful examination of the deeds and 
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a simple measurement of the lot. The complainant, Murray, could hâve 
ascertained it in exactly the same way, and had the same opportunity 
for dping so. It was a mutual mistake — an honest mistake ; both par- 
ties being in ignorance, and both having the same opportunity for as- 
certaining the truth. 

What has been stated would seem to be sufficient to show that com- 
plainants are not entitled to relief in a court of equity. In addition to 
this it may be stated that, after Mr. and Mrs. Murray came to Ashe- 
ville and saw the place, they moved their furniture into it, although it 
is probably true that they soon moved it out ; but they did list the 
property for rent with a real estate agent in Asheville, but when the 
agent obtained a tenant Mrs. Murray declined to exécute a lease. 
Whether this, in the absence of other controlling reasons, would be 
sufficient to deny relief, it is unnecessary to détermine, because what 
has been heretofore stated must control the case against the com- 
plainants, and requires a déniai to them of the relief sought by the bill. 

Another matter has impressed me ever since the facts of the case 
were presented, and that is: Why it was that both the défendant and 
complainants, after they bought the property, so readily yielded this 
strip of land under ail the circumstances. Perhaps it would be unwise 
and improper to express any opinion now as to the relative rights of 
the parties hère, and others, in this respect; but, if this strip could 
hâve been legally rétained by the complainants as between them and 
the adjoining owner, there would certainly be no ground for relief 
hère, whatever else might be true in the case. It seems to be conceded, 
however, by counsel for both complainants and défendant, that this 
.strip must be yielded to the adjoining owner. 

In view of this, I am inclined to tliink that it would be équitable for 
the défendant to pay the expense of removing the barn within what 
they seeni to be willing to recognize as the true line. What this cost 
would be is a matter of conjecture, and I will hear counsel as to this; 
the costs to be equally divided. 



CENTRAL TRUST CO. OF NEW YORK v. MOBILE, J. & K. C. U. CO. et al. 

(Circuit Court, S. D. Alabama. August 9, 1009.) 

No. 271. 

RAILIiOADS (§ 169*)— MOItTGAOES— R.IGHT OF MORÏGAGEE TO XnCOME. 

A mortgagee of the property of a rallroad comiiauy, to wliicli its liicome 
is iilso pledged by the uiortgage, is not eutitled to such iucome until it 
takes or deiuatids possession of tlie property or secures the appointment of 
a rec-eiver. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 036-548; Dec. 
Big. § 109.*] 

In Equity. Suit by the Central Trust Company of New York against 
the Mobile, Jackson & Kansas City Railroad Company and others. On 
motion for injunction. Motion denied. 

Mayes & Longstreet, for complainants. 
Mcîntosh & Rich, for défendant, railroad company. 
, Webb & McAlpine, for défendant Smith. 

•For otber cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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TOULMIN, District Judge. "A mortgagee outof possession has 
no lien upon rents. Until he elects to take possession or moves for a 
receiver, the rents belong to the lessor." In re Banner (D. C.) 149 
Fed. 936. 

"Where the income is expressly pledged as security for the mortgage 
debt, with the right in the mortgagee to take possession upon the fail- 
ure of the mortgagor to perform the conditions of the mortgage, the 
gênerai rule is the mortgagee is not entitled to the rents and profits 
of the mortgaged premises until he takes actual possession, or until 
possession is taken in his behalf by a receiver, or until in proper form 
he demands and is refused possession." Freedman's Savings Ce. v. 
Shepherd, 127 U. S. 503, 8 Sup. Ct. 1250, 32 L,. Ed. 163 ; In re Bànner, 
supra. 

"A pledge of income does not become efïective so long as the mort- 
gagor is permitted to remain in possession of the property and to re- 
ceive and disburse the earnings." Galveston R. R. v. Cowdrey, 11 
Wall. 459, 20 L. Ed. 199; Atlantic Trust Co. v. Dana, 128 Fed. 219, 
62 C. C. A. 657. 

"A mortgagor, so long as he remains in possession, may take the 
rents and profats of the land to his own use, and is not required to ac- 
count to the mortgagee for them." Gilman v. Illinois' & Miss. Co. et 
al., 91 U. S. 603, 23 L. Ed. 405. 

"A mortgage by a railroad company of its road and income does not 
transfer the income to the mortgagee until he takes possession, where 
it is clearly implied in the mortgage that the railroad company should 
hold possession and receive the income until the mortgagee should take 
possession, or the proper judicial authority should interpose." Gilmian 
V. Illinois & Miss. Co. et al., supra. 

It does not appear in the case at bar that the niortgagees or trustées 
ever took possession of the property covered by the mortgage, or ever 
demanded possession of the same, or ever invoked the proper judiciàl 
authority to interpose and take possession by a receiver. 

"Until then, the whole income belonged to the company and was sub- 
ject to its control, and it was liable to the creditors of the company, aë 
if the mortgage did not exist." Gilman v. Illinois & Miss. Co. et aL,' 
supra. 

The injunction or restraining order is denied. 



RILEY V. VALLEJO FERRT CO. 

(District Court, N. D. California. June.30, 1900.) '.. 

No. 13,736. 

t. Carriers (§ 247*) — Relation of Carbieb and Passenger — Time of Com- 
mencement— "Passenger." ■ , '. , ■ : 

Tbe relation of carrier and pa.s.seiiger begins as soon. ,as one, intending 
in good faith to become a "passenger," enters ttie carrier's premises for, 
tliat purpose, and the carrier's responslbility dates from that time. ' 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. || &84r-993 ; Dec. 
Dig. § 247.* ■'■■■■..• 

For other définitions, see Words and Phrases, vol.' 6, pp. 5218-5227; vol.' 
8, p. 7748.] .. .. , 

•For otber cases see same topic & j nduber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



832 173 FEDERAL REPORTEE. 

2. Ferbies (§ 32*)— Injuey to Passenger— Négligence of KMPi.OYtcs. 

A woman, followlug otliers and lendiiig two suiall chiklreu, was golng 
down the gangway on board a ferryboat of défendant, wlien tlie waruing 
winstle blew, and as sbe attempted to step upou the boat It started, throw- 
ing her and the children Into the bay, causlng her denth. There were 
deck hands on the boat at the end of the gangplank, who made no attempt 
to prevent people froin comlng on board, but assisted them. Held, that 
deceased was a passenger, to whom défendant owed the duty of care as 
such, and that it failed in such duty ; also that deceased was acting upon 
at least the implled invitation of defendaut's servants, and was not, un- 
der the clrcumstances, chargeable with eontributoi-y négligence; and that 
défendant was liable in damages for her death. 

[Kd. Note. — For other cases, see Ferries, Cent. Dig. § 85; Dec. Dig. § 
32.* 

As carriers, see note to Wade v. Lutcher & Moore Cypress Lumber Co., 
20 C. C. A. 536.] 

In Admiralty. Action by Stanislaus A. Riley, as administrator of 
the estate of Joséphine C. Irelan, against the Vallejo Ferry Company. 
Decree for libelant. 

Wm. Denman, for libelant. 
Fredk. W. Hall, for respondent. 

DE HAVEN, District Judge. This is an action, in personam, 
brought by Stanislaus A. Riley, as administrator of the estate of José- 
phine C. Irelan, deceased, against the défendant, to recover damages 
for the death of said deceased ; the libel alleging that her death was 
caused by the négligence of the défendant in the opération of the steam 
ferryboat Vallejo. 

1. The défendant was, on January 18, 1907, the owner and engaged 
in operating the Vallejo, as a common carrier of passengers, between 
the city of Vallejo and Mare Island, and on the afternoon of that day 
the deceased, in attempting to go on board that boat, for the purpose 
of taking passage to Mare Island, fell into the waters of San Francis- 
co Bay, and as a resuit contracted pneumonia, from the effects of which 
she died oh January 23, 1907. The accident occurred in this manner: 
The deceased, accompanied by three children, her mother, and a lady 
friend, started down the narrow passageway leading from Georgia 
.street wharf to the ferry slip in which the Vallejo was moored, intend- 
ing to take passage to Mare Island. The deceased was leading two 
small children, and her baby, two years old, was in a baby carriage, 
wheeled by its grandmother. While they were going down the gangway, 
the Vallejo gave a warning whistle for the purpose of indicating that 
she was about to Start, and the apron of the slip was lifted about 12 or 
18 inches above her deck. Upon reaching the boat, the lady, who was 
in the lead, stepped aboard, and one of the deck hands assisted the 
mother of the deceased in getting the baby carriage and its occupant 
on the boat. The deceased was just behind her mother and had with 
her the two other children, one on each side of her, and when she at- 
tempted to step upon the boat it started, and she and the two children 
with her fell into the bay. Whether the deceased succeeded in placing 
her foot upon the deck and was thrown into the bay by the sudden 
starting of the boat, or whether the boat started as she was in the act of 

'For other cases ses same topic & § numbeb In Dec. & Am. Siss. 1907 to date, & Reji'r Indexes 
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stepping and caused her foot to miss the deck, does not clearly appear ; 
but I am satisfied that the accident was caused in one or the other of 
thèse ways. There was no chain or rope across the gangway leading 
to the Vallejo, and it does not appear whether the pilot, from his sta- 
tion in the pilot house, on the opposite end of the boat, could see pas- 
sengers coming on the boat, or whether he depended entirely upon the 
deck hands to give warning to persons who might attempt to come on 
board, after the starting whistle was blown. 

"It Is not necessary, in order to create the relation of carrier and passen- 
ger, tliat the passenger should hâve actually entered the vehicle, much less 
that the vehicle should hâve started on the journey with him. The relation be- 
glns as soon as one, intendlng in good faith to become a passenger, enters in a 
lawful manner upon the carrier's premises to engage passage; and the car- 
rier's responsibilitv dates from that time." Shearinan & Redfield on Négli- 
gence, vol. 2, § 490; Grimes v. Penn. Oo. (C. C.) 36 Fed. 72. 

This being so, the défendant, upon the facts above stated, owed to 
the deceased, at the time of the accident which resulted in her death, 
the duty which a common carrier of passengers owes to the passenger, 
the duty of exercising the utmost care and skill which a prudent man 
would hâve used under the circumstances in order to safeguard her 
from injury in going upon the boat, as a passenger, and I am entirely 
satisfied that the défendant, in starting the boat while the deceased 
was in the act of going on board, failed to exercise such care. 

It is claimed, however, by the défendant, that the deceased was her- 
self guilty of contributory négligence; but this contention cannot, in 
my opinion, be sustained. I think it very satisfactorily appears from 
the évidence that the deceased, in attempting to get on the boat, was 
acting upon the implied, if not express, invitation of the deck hand on 
the Vallejo, and the danger of making the attempt was not so obvi- 
ons that a person of ordinary prudence would hâve known that it was 
not safe to do so, or that the boat would start while she was in the 
very act of stepping from the slip to the deck. She cannot, thereîore, 
be charged with négligence in what she did. 

The deceased was of the âge of 31 years, and leaves surviving a 
husband, between 40 and 50 years of âge, and three children, aged, re- 
spectively, 2, 4, and 11 years. The libelant, as administrator of the 
estate, is entitled to recover, for the benefit bi the heirs of deceased, 
such damages as, under ail the circumstances of the case, shall appear 
to be just, and I find the amount of such damages to be the sum of 
$5,000. 

Let a decree be entered in favor of the libelant for that amount and 
costs. 



HUFF et al. v. UNION NAT. BANK OF OAKLAND et al. 

(Circuit Court, N. 0. of California. September 24, 1909.) 

No. 14,794. 

1. Courts (| 294*)— Fédéral Courts— Jubisdiction—Laws of United States. 

Rev. St. § 520n (U. S. Comp. St. liWl, j). 8494). liniits the total llabilitles 

of any person, flrm, or corporation to a national bank to not more than 

one-tenth of the bank's paid-in capital stock, and section 5239 (U. S. Corap. 

»— ___ «, iiW 

*For other cases see same topic & § ncmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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St. 1901, p. 3515) provides tliat every director partlclpatlng In or assent- 
ing to a violation of the act shall be liable In his personal and indivldual 
capaclty for ail damages whicli the association and stockliolders or any 
other person sliall sustaiii in conséquence thereof. HeUl. tliat a suit by 
a stockholder of a national bank for its benefit against the bank, Its of- 
flcers, and directors having charge of Its assets individually, alleging that 
they had made excessive loans of the bank's funds to Irresponsible and 
Insolvènt borroveers wlthout adéquate security in violation of the act, and 
that the bank after proper notice and demaud had failed to bring the 
action, involved the construction of the national bank act, and was there- 
fore a suit arising under the laws of the United States, of vi^hich the féd- 
éral courts had jurlsdiction, though there was no dlverslty of citizenship. 
[Ed. Note. — For other cases, see Courts, Dec. Dig. § 294,*] 

2. CouETS (§ 279*)— Fedeeal Courts— Jtjbisdiction—U^deral Question. 

ïBe existence of a fédéral question sufflcient to sustain fédéral Jurls- 
diction must appear front complalnant's statement of his own cause of 
action, wlthout aid of any allégation as to what défendant claims. 
[Ed. Note.— For other cases, see Courts, Dec. Dig. § 279.* 
Jurlsdiction in cases involving fédéral question, see notes to Bailey v. 
Mosher, 11 C. O. A. 308 ; Montana Ore-Purchasing Co. v. Boston & M. 
Consol. Copper & Silver Mining Ce, 35 O. C. A. 7.] 

Suit by Mary J. Huff and others against the Union National Bank 
of Oakland and others. On demurrer to the bill for alleged lack of 
jurisdiction. Overruled. 

Charles S. Wheeler, for complainants. 
Milton S. Hamilton, for défendants. 

VAN FLEET, District Judge. This is a bill in equity for an ac- 
counting to which the défendants hâve demurred upon the ground that 
the facts alleged do not state a case within the jurisdiction of this 
court. There is no diversity of citizenship, the parties being ail citi- 
zens of the state, but the jurisdiction of the court is invoked upon the 
ground that the suit is one arising under the Constitution and laws 
of the United States within the terms and meaning of the judiciary act 
(Act Aug. 13, 1888, c. 8G6, 35 Stat. 433 [U. S. Comp. St. 1901, p. 
5Q8]). 

The complainants sue in the capacity of stockholders of the défend- 
ant corporation, a national banking association, and for its benefit ; it 
being alleged that the latter has, after proper notice and demand, failed 
and neglected to bring the action. The material features of the bill are, 
in substance and eiïect, that at the tinies of the commission of the 
acts complained of the individual défendants were ofïicers of the dé- 
fendant bank, one of them being the président and a director and the 
other two directors thereof, and as such officers having the control and 
being intrusted with the management and conduct of its business and 
affairs; that while acting as such officers the last-mentioned défend- 
ants were guilty of acts of malfeasance in office, in that at divers 
times, which are alleged with particularity and détail, they wrongful- 
ly and without right withdrew from the funds of the bank large sums 
of money, and employed the same to their own private use and benefit, 
artd without adéquate return to the bank, and made loans of the funds 
of said bank to irresponsible aqd insolvènt borrowers, without ade- 

*Fpr other c«seB £ee same toplç & § nvmbbr lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



HUFF V. UNION NAT. BÂNK. 335 

quate or any security, for the purposes of spéculation, in which such 
officers were privately interested ; and it is alleged that such withdraw- 
als and loans were knowingly had and made by said offkers in sums 
largely in excess of the limit allowed by spécifie provisions of the na- 
tional banking law and contrary to and in violation thereof, and that 
said acts of the défendants hâve resulted in great loss to the bank, 
much in excess of the jurisdictional amount, for which loss it is asked 
that the défendants be compelled to account. 

I am of opinion that thèse facts make a case arising under the laws 
of the United States and within the jurisdiction of this court. In de- 
fining the powers of national banking associations and their officers 
Oongress has provided in section 5200 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 3494) that: 

"The total Uabilitles to any association, of any person, or of any company, 
corporation, or firm, for money borrowed, Including, in the Uabilitles of a Com- 
pany or firm, the liabilities of the several members thereof, shall at no time 
exceed one-tenth part of the amount of the capital Btock of such association 
actually paid in." 

This provision is very clearly a restriction upon the power of the 
officers of such an association in conducting its business against mak- 
ing loans of its funds, either to themselves or others, beyond the limit 
therein specified; and this provision the averments of the bill show 
was violated by the défendants in the instances counted upon. 

Congress has also fiixed the measure of liability of the officers of 
such associations for a violation of any of the provisions of the law 
governing them by providing in section 5239, Rev. St. (U. S. Comp. 
St. 1901, p. 3515), that in case of any such violation "every director 
who participated in or assented to the same shall be held liable in his 
Personal and individual capacity for ail damages which the associa- 
tion, its shareholders, or any other person, shall hâve sustained in con- 
séquence of such violation." 

Thus it appears that the spécifie right, the alleged violation of which 
it is sought by the bill to redress, is one given by a law of the United 
States — no; remotely or indefinitely, but directly and positively — and 
that the measure of liability and recovery for such violation is likewise 
specifically furnished by the same law. Obviously it seems to me that 
in such a case the suit must be held to be one arising under a law of 
the United States, because the right to recover, if it exists, is thus di- 
rectly given by an act of Congress, and the court is bound, therefore, 
in determining the controversy to décide whether or not the act gives 
the right claimed under it. Nor is this view to my mind at variance 
with the contention of the défendants, based upon the language of 
some of the cases, that it must appear from the averments of the bill 
that the construction of a fédéral statute is necessarily involved ; for, 
in order to détermine whether or not the act relied on does give the 
right claimed, the court is necessarily required to construe the act. 
That that question of construction is a matter in actual controversy 
sufficiently appears from a pleading which, like the présent bill, 
merely allèges the violation of the statute, the fact of the injury re- 
sulting from such violation, and the fact that compensation has not 
been made for that injury. Such controversy exists because, if the 
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complainants' construction of the law be correct, the défendants oitght 
to hâve made good the loss resulting from tlieir wrongful acts; and 
their failure so to do is in itself a déniai of the correctness of that con- 
struction. 

Thèse views are fully sustained by. National Bank of Commerce v. 
Wade (C. C.) 84 Fed. 10, involving the same provisions of the Re- 
vised Statutes and under facts precisely similar to those presented in 
the présent bill, where the bank vi'as suing its derehct officers. In re- 
sponse to tlie objection now urged to the jurisdiction of the court 
Judge Hanford says: 

"The true test of jurisdiction In this class of cases Is fairly given In tliat 
part of the opinion of the Suprême Court in the case of Coolie v. Avery, 147 
U. S. 375, 13 Sup. et. 340, 37 L. Ed. 209, which is quoted In the défendants' 
brief as follows: 'Whether a suit is one that arises under the Constitution or 
laws of the United States is determlned by the questions involved. If, from 
them, it appears that some title, right, privilège, or immunity on which the 
recovery det)€nds wiU be defeated by one construction of the Constitution or a 
law of the Onitcd States, or sustained by the opposite construction, then the 
case is one arising under the Constitution or laws of the United States. Os- 
born V. Bank, 9 Wheat. 738, 6 L. Ed. 204 ; Stariu v. City of New York, 115 U. 
S. 248-257, 6 Sup. f;t. 28, 29 L. Ed. 3S8. In Carson v. Dunham, 121 U. S. 421, 
7 Sup. et. 1030, 30 L. Ed. 992, it was ruled that it was necessary that the con- 
struction either of the Constitution or some law or treaty should be direetly 
Involved, in order to give jurisdiction.' " 

And, after commenting upon the facts alleged and the contentions 
of tire parties, it is further said: 

"If, upon the trial of this case, the facts alleged in the bill should be proved, 
then the right of the eomplalnant to recover wlll dei)end upon the proper con- 
struction and apy>licatiou of thèse statutes; if the facts shall not be proven 
as alleged, the plaintlft must fall, even though it should be made to appear 
that It has sustained damages by reason of négligence on the part of the de- 
fendants. For the purpose of this demurrer, the bill must be taken as true. 
Theretore, tested by the above rule, it is qulte plain that the case is one arising 
under the laws of the United States, for the questions to be decided involve 
the construction of laws of the United States." 

To the same effect is Wyman v. Wallace, 201 U. S. 230, 26 Sup. 
Ct. 495, 50 Iv. Ed. 738. The idea that the bill should allège that 
the défendants actually dispute the construction of the statute claimed 
by the complainants is not, so far as I hâve been able to discover, 
supported by any of the cases upon the subject. To the contrary, 
it is now firmly settled that the existence of a fédéral question must 
appear from the complainant's statement of his own case, and can- 
not be aided by any allégation as to what the défendant claims or 
contends in that regard. Florida, etc.. R. Co. v. Bell, 176 U. S. 
321, 20 Sup. Ct. 399, 44 L. Ed. 486. On the gênerai proposition dis- 
cussed, see, also, Walker v. Windsor National Bank, 56 Eed. 76, 80, 5 
C. C. A. 421 ; In re Lennon, 166 U. S. 548, 553, 534, 17 Sup. Ct. 658, 
41 E. Ed. 1110; St. Paul, etc., Ry. Co. v. St. Paul, etc., R. Co., 68 
Fed. 2, 13, 15 C. C. A. 167; EHis v. Norton (C. C.) 16 Fed. 4; Stanley 
v. Supervisors (C. C.) 6 Fed. 561. 

The other grounds of demurrer hâve not been pressed and may 
therefore be regarded as abandoned. 

The demurrers will be overruled. 
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CENTRAL COAL & COKE CO v. WILLIAMS. 

(Circuit Court of Appeals, Eightli Circuit October 15, 1909.) 
No. 2,992. 

1. Masteb and Servant (§ 217*) — Masteb's Liabilitt fob Injubt to Sebv- 

ANT— ASSTTMPTION OP RlSK l'EOM UNSAFE PLACE. 

A servant bas the right to assume that the master haa performed his 
duty to provide and maintain a reasonably safe place in which to work, 
and Is net required to exercise care to aseertain such fact, but assumes 
the risk from an unsafe place only wbere he knows It to be unsafe, or Its 
dangerous condition Is obvions. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. |§ 
574-GOO ; Dec. Dig. § 217.*] 

2. Evidence (§ 474*) — Opinion Evidence. 

In an action by an employé against a mlnlng eompany to recover for 
a Personal injuiy caused by the falling of a rock from the roof of an 
entry, wbere there were issues as to whether the roof was unsafe, and. 
If so, whether défendant sbould bave known it In the exercise of rea- 
sonable care, it was not error to admit in évidence the opinions of prac- 
tieal miners familiar with the place, to aid the jury on such Issues, 
which were presumably unfamiliar to the ordinary juror. 

[Ed. Note. — For other cases, see Evidence, Cent Dig. §§ 2200, 2204, 
2214; Dec. Dig. § 474.*] 

In Error to the Circuit Court of the United States for the Western 
District of Arkansas. 

Action bv John Williams against the Central Coal & Coke Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

Williams sued the coal eompany for damages resultlng from personal Injuries 
sustained by him while mining coal in a mine operated by the eompany. The 
complaint was that défendant failed to observe proper care to keep a roof of 
an entry in the mine, where the miners were required to keep their powder 
and fuse and make up their cartridges, in a reasonably safe condition ; that 
as a conséquence, while plaintiff was in that entry making up cartridges in 
the usual and proper course of business, a rock fell from the roof and Injured 
him. Défendant denied the alleged want of care, and pleaded that plaintiff 
knew, or by the exercise of ordinary care could hâve known, of the dangerous 
condition of the roof, and by remaining in defendant's employ assumed the risk 
of its falling. It also pleaded contributory negligenc-e by the plaintiff and nég- 
ligence of his fellow servants as the proximate cause of his injury. The cause 
went to trial on thèse issues before a jury, and resulted in a verdict and judg- 
ment for plaintiff, to reverse which défendant prosecutes error. 

Ira D. Oglesby, for plaintiff in error. 

James Brizzolara and Henry L. Fitzhugh, for défendant in error. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, 
District Judge. 

ADAMS, Circuit Judge (after stating the facts as above). Much 
évidence was ofïered to sustain the issue, tendered by the answer, that 
plaintiff might in the exercise of ordinary care hâve discovered the 
dangerous character of the roof in question, and the court charged the 
jury that the duty devolved upon the master to exercise reasonable 
care to make the entry in question reasonably safe and secure, and 

*Fsr other cases cee lame toplc & S ncubib in Dec. ft Am. Diga. 1M7 ta date, Jb Rep'r Indexas 
173 F.— 22 



338 173 FEDERAL EEPOETER. 

properly told the jury that the servant had a right to présume that 
the master had performed his duty and to proceed with his work in 
reliance upon that presumption; but the court quaHfied this correct 
exposition of the law by adding; 

"Unless a reasonably prudent man, In the performance of his work as a 
miner, would hâve learned facts from whleh he would hâve apprehended 
danger to himself, in whleh event the law would not permit hlm, If he knew, 
or by the exercise of reasonable care might hâve known, that the roof of the 
entry was unsafe, insecure, and danserons to proceed to work underneath the 
same ; and, If he did so, he assumed the rlsk and cannot recover." 

This in effect told the jury that a servant entering or continuing in 
the employ of a master is charged with the affirmative duty of exer- 
cising reasonable care to find out whether the place provided for him 
to work in is safe. We hâve repeatedly held that no such obligation 
is imposed upon the servant. He has a right to assume that the master 
has performed his whole duty and that the place is reasonably safe. 
It is only when it is known by the servant not to be safe, or when it 
is patent to or plainly observable by him that it is not safe, that the 
servant assumes the risk of danger. Kirkpatrick v. St. Louis & S. F. 
R. Co., 159 Fed. 855, 87 C. C. A. 35 ; Chicago Great Western R. Co. 
V. McDonough, 161 Fed. 657, 88 C. C. A. 517; Fédéral Lead Co. v. 
Swyers, 161 Fed. 687. 88 C. C. A. 547 ; United States Smelting Co. 
V. Parrv. 166 Fed. 407, 92 C. C. A. 159; Western Inv. Co. v. McFar- 
land, 166 Fed. 76, 91 C. C. A. 504 ; Ohio Copper Min. Co. v. Hutch- 
ings (C. C. A.) 172 Fed. 301. The court below, therefore, declared 
the law more favorably to the défendant than should hâve been donc. 

One of the defendant's main contentions is that the évidence con- 
clusively established that Williams was not in the entry where the 
powder and fuse were kept, and where he was required to make up 
his cartridges, but was out in a dangerous and abandoned cross-cut, 
where he was not required or expected to be, and received his inju- 
ry from a rock falling while there. It is claimed he was thereby 
guilty of such contributory négligence as precluded recovery by him, 
and that the trial court erred in refusing to instruct the jury tofind 
for the défendant as requested. After a careful reading of the record, 
we are satisfied that there was substantial évidence tending to show 
that Williams received his injury while at work in the entry as claimed 
by him. The learned trial judge charged the jury explicitly that if 
he was not injured while in the entry, but chose of his own accord 
to go into the cross-cut, and while there was injured, he could not 
recover. The verdict for plaintiff necessarily responded to this issue 
adversely to defendant's contention, and is conchisive upon us. 

Exception was also taken to certain parts of the charge, which 
stated to the jury in effect that a primary duty rested upon the 
défendant to so inspect the roof of the entry in question as to main- 
tain >it in a reasonably safe condition, and to keep in its employ an 
inspecter whose duty it was to look after the roofs of the entries. 
It is contended that thèse and other like expressions imposed the 
duty upon the master to procure and keep in its service a separate 
inspector, whose duty it was to look after the roof of the entries. 
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We do not think the charge as a whole conveys any such meaning. 
Its manifest purpose was to advise the jury of the undoubted law 
that a duty rested upon some one or more of the agents of the 
défendant, through whom only it could act, to perform the primary 
duty imposed upon the master. As so interpreted, there was no errer. 

Défendant also excepted to, and spécifies as error, the action of 
the trial court in admitting over its objections the opinions of certain 
witnesses of large practical expérience in coal mining as to whether 
an experienced miner could détermine when a rock was loose in the 
roof of the entry, or when the roof was unsafe, and also as to whether 
the entry or roof in question was in fact in a safe condition at the 
time the plaintiff was injured. It is insisted that thèse questions 
substituted the opinion of witnesses for that of the jury, and encroached 
upon the latter's exclusive province. We think this insistence is 
untenable. The important issues in the case were whether the roof 
was actually unsafe, and, if so, whether the défendant in the exercise 
of ordinary care should hâve Icnown it. Evidence was, of course, 
admissible touching the actual physical condition of the entry, and we 
think the opinion of experts, familiar with the physical condition and 
opération of the mine, concerning the subjects of inquiry, were also 
admissible. 

This is not a new question with this court. In the very récent case 
of United States Smelting Co. v. Parry, supra, this court, speaking 
by Judge Van Devanter, said the gênerai rule limiting the testimony 
of witnesses to primary facts within their knowledge is subject to 
certain qualifications; one of them being that a witness "possessed 
of spécial training, expérience, or observation in respect of the matter 
under investigation may testify to his opinion, when it will tend to 
aid the jury in reaching a correct conclusion — the true test being, 
not the total dependence of the jury upon such testimony, but their 
inability to judge for themselves as well as is the witness." An 
exhaustive review bî the authorities sustaining the proposition 
announced is then taken up. It was further remarked in that case 
that : 

"The tendency of modem décisions is not only to give as wide a scope as is 
reasonably possible to the investigation of such questions, but also to accord 
to the trial judge a certain discrétion in determinlng what testimony bas a 
tendency to establish the ultlmate facts, and to dlsturb his décision admitting 
testimony of that character only when it plalnly appears that the testimony 
had no legitimate bearlng upon the questions at Issue and was caleulated to 
préjudice the minds of the Jurors." 

The doctrine of that case received the unanimous approval of ail 
the judges then sitting, and commends itself to our most favorable 
considération. It is incoriceivable that the opinions of practical min- 
ing operatives touching the questions under review would not greatly 
aid the jury in the performance of its only legitimate function, to 
reach a correct conclusion.' The subject about which the testimony 
was elicited was underground mining opérations familiar to the 
witnesses as a resuit of actual expérience, and presumably not 
familiar to the ordinary juror. On the authority of the Parry Case, 
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we conclude that no error was committed in the réception of the 
évidence complained of. 

This record présents a condition of things in many respects like 
that involved in Western Investment Ce. v. McFarland, supra, in 
which we held the défendant liable. The plaintiff was set to work 
in a dark mine, lighted only by the dim and ineffectuai light of a 
candie or lamp in the miners' hats. He had never worked there 
but a day or two before he was injured, and knew little of the 
inside of the mine. The recentness of his employment and the 
natural désire to continue in it had a tendency to make him com- 
placent with his surroundings. He had a right, according tô well-estab- 
lished law, to rely upon the owner doing its duty and furnishing him 
a reasonably safe place to work in, and did so. The testimony dis- 
closes that défendant flagrantly failed to discharge this duty; that 
it negligently, if not recklessly, allowed a dangerous condition of the 
roof of the entry to menace the safety of its , employés, who were 
required to, work under it. This constituted, not only a failure to 
discharge a légal duty, but a violation qf the plainest dictâtes of 
humanity. As a resuit of it the plaintiff was hurt, and the défendant 
ought to b€ held responsible for his damages. 

Finding no errors prejudicial to the défendant, the judgment is 
affirmed. 



CENTRAL COAL & COKE CO. v. PENNY et al. 

(Circuit Court of Appeals, Eighth Circuit. September 13, 1909.) 

No. 3,001. 

1. Adverse Possession (§ 104*) — Peesumption or Lawful Gbant fbom Twen- 

TY Yeabs' BïxcLusive Possession Conclusive, Unlbss Légal Impossi- 

BILITY. 

A conclusive légal presumption of a grant of the cbaracter necessary 
to sustaln title in the possessor ariSeç from the exclusive, uninterrupted, 
adverse possession of real estate for 20 years, unless there is proof that 
such a title could not hâve been acqulred by the possessor by any légal 
possibility. 

[Ed. Note.— For other cases, see Adverse Possession, Cent. Dig. §§ 595- 
602 ; Dec. Dig. § 104.*] 

2. Adverse Possession (§ 104*)— Futile Attempt bt Alleged , Geantor to 

OoNVEV to Othees no Evidence of Such Impossibilitt. 

The fact that the grantor,: under whom the plaintiJîs, who had been In 
exclusive i>ossession for more than 20 years, claimed, had attenipted in 
vain to convey the land to others, is no substantial proof that he could 
not, by any légal possibility, hâve conveyed the land in the possession of 
the plaintifCs to them. 

[Ed. Note. — For other cases, see Adverse Possession, Cent Dig. §§ 595- 
602 ; Dec. Dig. § 104.*] 

3. Advebse Possession (g 31*) — Notice of Title. 

The notorious actual possession of real estate Is notice to ail of thé 
title and of the rlghts of the possessors tliereto. 

[Ed. Note.— For other cases, see Adverse Possession, Cent. Dig. §§ 128- 
133 ; Dec. Dig. § 31.*] 

•For other cases see same toplc & § n0mber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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4. Mines and Minerals (§ 51*) — Conversion— Measure or Damages. 

One who, unlntentionally and in the honest belief that he la lavvfuUy 
exercising a right be bas, enters upon the property of another and re- 
moves his ore, bis coal, his timber, or any other valuable appurtenant to 
bis land, is liable in damages for the value of the ore, timber, or other 
thing, in its original place, but for no more. 

But one who willfully, intentlonally, or vrith reckless disregard of the 
rights of another, takes bis ore, timber, or other property, and appropri- 
âtes it to bis own use, must respond to tbe owner for the full value of the 
property at the tlme he converts It, wlthout déduction for the labor be- 
stowed or expenses incurred In removing and preparing It for market. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 141 ; 
Dec. Dig. § 51.*] 

5. Mines and Minerals (§ 51*) — Pkesumption or Intention to Convert. 

The wrongful taking of the ore or timb«r of another, in the absence of 
ail other évidence, ralses a presumption of fact that the trespasser took it 
intentlonally, willfully, or in reckless disregard of the rights of the owner. 

[Ed. Note. — B'or other cases, see Mines and Minerals, Dec. Dig. § 51.*] 

6. Mines and Minerals (§ 51*) — Conversion. 

When the défendant bought the land around the two acres clalmed 
by the plaintifCs, and while it was taking ore from beneath the surface 
of thelr land, they were, and had been for more than 20 years, in the 
notorious, uninterrupted, exclusive, adverse possession of thelr land, upon 
whlch they had maintained a church and a graveyard. The church and 
ceii^etery were within 200 feet of the shaft of the mine whicb the défend- 
ant bought. In the deed under which the défendant clalmed was an ex- 
ception of two acres upon wbicb stands a church building, heretofore 
known as the Wollage Oolored Church, and the plaintifCs' church was so 
known. The officers of the défendant testified that when they bought the 
property thelr attorney advised them that the exception was void, and 
that they had acqulred good title to the plaintiffs' land and coal ; that 
they belleved that they owned the coal, when they took it from the land of 
the plaintifCs ; that they inquired of thelr grantor what title the plaintiffs 
had, and were informed that they had none, but were there by permission ; 
but that they did not inqulre of the plaintiffs, or of any of the members 
of the church, coucerning their elaim of title. 

Held, hère was substantial évidence for the jury uiwn tbe question 
whether or not the défendant took the plaintiffs' coal willfully, or with 
a reckless disregard of their rights. 

[Ed. Note. — For other cases, see Mines and Minerals, Dec. Dig. § 51.*I 

7. WiTNESsES (§ 318*) — Evidence op Réputation or WriNESs Inadmissible 

Wherb Not Assailed. 

It is not compétent for a i)arty to an action to Introduce In évidence 
the testimony of one of his witnesses to the efCect that the réputation of 
another of his witnesses for integrlty, veracity, abillty, and standing IS 
high, in tbe absence of évidence assailing his réputation. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. § 1086 ; Dec. Dig. 
{ 318.* 

Evidence as to character or réputation in civil actions, see note to Mor- 
gan v. Barnhill, 55 O. 0. A. 7.] 

8. Dépositions (§ 95*) — Parts or Déposition. 

When a déposition bas been properly taken, either party may introduce 
ail or any compétent or relevaât part of it whlch is not clearly frag- 
mentary and misleadlng, and the opposlng party may put in évidence any 
other like part of it. 

[Ed. Note. — For other cases, see Dépositions, Cent. Dig. |§ 276, 2T7; 
Dec. Dig. § 95.*] 
(Syllabus by the Court.) 

*For other caiei see same topic & { numbeb In Dec. & Am. Dlga. 1907 to date, ft Rep'r Indexe! 
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In Error to the Circuit Court of the United States foT the Western 
District of Arkansas. 

Action by William Penny and Ben Hubbard, trustées of Cherokee 
Chapel Church, against the Central Coal & Coke Company. Judgment 
for plaintiffs, and défendant brings error. Affirmed. 

Ira p. Oglesby, for plaintifï in error. 

T. B. Pryor and F. A. Youmans, for défendants in error. 

Before SANBORN, Circuit Judge, and CARLAND and POL- 
LOCK, District Judges. 

SANBORN, Circuit Judge. The trustées of the Cherokee Chapel 
Church hâve recovered a judgment against the Central Coal & Coke 
Company for its conversion of coal which it removed from beneath two 
acres of land which hâve been occupied by the plaintiffs as a cemetery 
and the site for their church for more than 20 years. At the trial the 
Coal Company admitted that it had removed the coal out of this land ; 
but it challenges the judgmeht against it on several grounds, the chief 
of which are that there was no substantial évidence of title by purchase 
in the trustées of the church, or of an intentional or willful taking and 
conversion of the coal of the plaintiffs by it. 

Title by purchase, as distinguished from title by descent or other- 
wise, is deemed material by counsel in this case, because the statute of 
Arkansas provides that such a title conveyed to trustées in trust for 
the use of any religions Society within that state for a meeting hôuse 
or burying ground shall descend, with the improvements thereon, in 
perpétua) succession in trust to such trustées as shall from time to 
time be elected or appointed by such society. Kirby's Dig. Ark. § 
6851. At a former trial of this case the trustées proved that they and 
their predecessors had been in the exclusive, uninterrupted, adverse 
possession of the two acres bf land in controversy for more than 30 
years ; that for that length of titne they had maintained a fence around 
about an acre and a half of the land, and had used that portion of it 
as a burying ground ; and that during this time theyhad maintained and 
used a meeting house on the adjoining part, which was not inclosed. 
The former pastor testified that the church was organized in 1868 or 
1869 ; that in 1869 or 1870 the meeting house was constructed upon the 
land, and a fence was built around the burying ground, and that about 
the time the building was constructed there came into his possession 
a deed purporting to hâve been executed by one McCullom, and to 
hâve been acknowledged before a justice of the peace named Watts ; 
that he took this deed to the register of deeds of the county, and asked 
him to record it ; that the register subsequently returned it to him as 
recorded; that it was read to the congrégation; thathe delivered it 
to one of the trustées of the church, who died about 1880; that the 
house of, this trustée was burned; Aid that the deed was Ipst. The 
Circuit Court held that this évidence was insufficient to establish title ; 
but this court was of the opinion that it constituted substantial évidence 
that the trustées had title by purchase to this propérty under the rule 
announced by the Suprême Court in United States v. Chaves, 159 U. 
S, 452,: 464, 16 Sup. Ct. 57, 40 L. Ed. 215, that "it is the gênerai rule 
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of American law that a grant will be presumed upon proof of an ad- 
verse, exclusive, and uninterrupted possession for 20 years, and tliat 
such rule will be applied as a 'prassumptio juris et de jure,' wherever, 
by possibility, a right may be acquired in any manner known to the 
law (1 Greenleaf on Evidence [12th Ed.] § 17 ; Ricard v. Williams, 7 
Wheat. 59, 109, 5 L. Ed. 398; Coolidge v. Learned, 8 Pick. [Mass.] 
504)," and under its repeated quotation and approval (Ricard v. Wil- 
liams. 7 Wheat. 59, 119, 5 L. Ed. 398; Fletcher v. Fuller, 120 U. S. 
534, 548, 7 Sup. Ct. 6G7, 30 L. Ed. 759 ; United States v. Chavez, 175 
U. S. 509, 523, 20 Sup. Ct. 159, 44 L. Ed. 255) of this déclaration of 
the law by the Suprême Court of Tennessee in Williams v. Donell, 2 
Head, 695, 697 : 

"It is not indispensable, in order to lay a proper foundatioii for tlie légal 
prc'wnmption of a grant, to establish the probability of the fact that in reality a 
;;ra!it ever issued. It will be a sufficient grouncl for the présomption to show 
tliat, by légal i>ossiblllty, a grant might hâve issued. And, this appearing, it 
may be assnnied, in the absenc-e of eircumstanees repelling such conclusion, 
that ail tliat might lawfully hâve becn done to perfect the légal title was In 
fact done. and in tiie form prescrihed bv law." Penny v. Central Coal & Coke 
Co., 71 G. C. A. 135, 139, 138 Fed. 769, 773. 

The true rule of law upon this subject is, therefore, that if a title 
by purchase were necessary to sustain the légal title of the trustées to 
this property in the case in hand, then, if by any légal possibility a title 
by purchase could hâve been acquired by them in any manner known to 
the law, the uninterrupted, exclusive, adverse possession of the trustées 
for more than 20 years raises the conclusive presumption that such a 
title was acquired by them, 

The trustées proved the facts established at the first trial in the same 
way upon the second trial, which is hère for review ; but counsel for 
the Coal Company insist that those facts were insufficient to sustain 
a finding by the jury that the trustées had obtained a title by purchase, 
because the Coal Company proved that on May 26, 1869, the register 
of deeds, with whom the pastor left his deed to be recorded, registered 
a deed dated April 19, 1869, made by McCullom and acknowledged be- 
fore Watts, to the free colored inhabitants of township 5 N. of range 
31 W. of the fifth principal meridian, of an impossible and hence void 
description of land in that township, and that no other deed from Mc- 
Cullom appeared in the index or in the records of the county between 
1863 and 1883. The plaintiffs, however, proved that the deed to the 
défendant and the deed to its grantor, both of which conveyed a title 
claimed under McCullom, contained after the descriptions therein thèse 
words, "Excepting out of the northwest quarter of the said southwest 
quarter (N.W. % of S.W.J^) two acres upon which stands a church 
building heretofore known as the Wollage Colored Church, used as a 
church, schoolhouse, and graveyard;" that their church was known 
by that name ; and that, when the Coal Company obtained its title, the 
meeting house and the graveyard were within 200 feet of the shaft of 
its mine and in plain sight from it. Counsel argue that this évidence 
conclusively proved that the deed which the pastor of the church re- 
ceived and recorded was the void deed from McCullom to the colored 
inhabitants of section 5, and from this fact they draw the inference 
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that there could not hâve been a conveyance to tlie trustées of this 
church. 

Let the fact upon which they base this inference be conceded; but 
the fact that an alleged grantor made a void deed to others no more 
repels the presumption that he made one to alleged grantees than the 
absence of ail proof of such a deed. In the absence of ail proof of that 
character, the exclusive, uninterrupted, adverse possession of the plain- 
tiffs for more than 20 years, and the presumption which that posses- 
sion raised that they had acquired a légal title to the premises they oc- 
cupied by purchase, if there was any légal possibility that they could 
hâve so acquired it, and the indisputable possibility that McCullom 
might hâve conveyed this property to the trustées by a deed in proper 
form, acknowledged before Watts, conclusively established their title. 
Indeed, the légal possibility, which certainly exists, becomes even a 
probability, in view of the fact that the deeds under McCuUom's title 
contained the exception which bas been recited. In this state of the 
case there was no substantial évidence that the acquisition by the trus- 
tées of the title to their property by purchase was a légal impossibility, 
the court might hâve lawfully instructed the jury that the title of the 
plaintiiïs was conclusively established by their proof of possession and 
the presumption of a grant to them, and a verdict to the contrary could 
not hâve been sustained. In this state of the record there was no error 
prejudicial to the Coal Company, either in submitting this question of 
title to the jury, or in the instructions of the court, or ir its refusais 
to instruct upon this issue. 

We turn to the measure of damages. This was not an action for 
damage to the realty, but an action for the conversion of the coal 
wrongfully taken f rom the land ; for the only damages prayed were 
for that conversion. Stone v. United States, 167 U. S. 1Î8, 183, 17 
Sup. et. 778, 42 L. Ed. 127; Pevton v. Desmond, 63 C. C. A. G51, 656, 
657, 139 Fed. 1, 6, 7 ; United States v. Ute Coal & Coke Company, 
85 C. C. A. 302, 304, 158 Fed. 20, 32. At the close of the trial counsel 
for the Coal Company requested the court to instruct the jury that the 
trustées could not recover in any event more than the value of the coal 
removed as it lay in the ground before its removal. The court denied 
this request, and charged the jury as follows : 

"The rule for the measure of damages In cases of trespass iu taki]!g the 
coal of another dépends upon the cireumstances under which the coal wiia 
taken. If you flnd that the coal was either reelilessly, willfully or inteiitionally 
takeu by the défendant company from the land owned by plaiutiffs, as afore- 
sald, without right, then the measure of damages Is the enhanced value of the 
coal at the mouth of the shaft, or where it was flually converted to the use of 
the défendant. But if you should flnd that the défendant took and converiod 
the coal fi-om the land owned by the plaintlffs through Inadvertence or mistake, 
or in the honest belief that it was acting within its légal right, then the meas- 
ure of damages is the value of the coal a§ it was in the ground before it was 
disturbed by the défendant. ïhe wrongful taking of coal, in the absence of 
any e.vplanation or otber évidence, raises a presumption of fact that the tres- 
passer took it Intentlonally and willfully. That presumption, however, is a 
disputable one, which évidence may so completely overcome as to remove the 
presumption that it was intentlonally and willfully done." 

Thèse rulings of the court are specified as error. But the charge 
was a correct statement of the measure of damages and of the pre- 
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sumption from a wrongful taking (Résurrection Gold Min. Co. v. For- 
tune Gold Min. Co., 64 C. C. A. 180, 191, 129 Fed. 668, 6v9 ; United 
States V. Ute Coal & Coke Company, 85 C. C. A. 302, 305, 158 Fed. 
20, 23 ; United States v. Homestake Mining Co., 54 C. C A. 303, 304, 
308, 117 Fed. 481, 482, 486), and the only question for considération 
hère is whether or not there was any substantial évidence that the 
taking was willful or in reckless disregard of the rights of the plain- 
tiffs. While mère négligence that is synonymous with inadvertence 
is insufficient alone to sustain a finding of a willful trespass or taking, 
one may be so far négligent as to justify the inference that he acted 
knowingly and intentionally and to warrant a jury in finding that his 
act was reckless or willful. An intentional or reckless omission to as- 
certain the rights or the boundaries of land of his victim for the pur- 
pose of maintaining ignorance regarding them, or a reckless disregard 
of them, is as fatal to the claim of a trespasser to limit the recovery of 
damages against him to the lower measure as is an intentional pr 
willful trespass or taking. Golden Reward Min. Co. v. Buxton Min. 
Co., 38 C. C. A. 228, 238, 97 Fed. 413, 422; Résurrection Gold Min. 
Co. V. Fortune Gold Min. Co., 64 C. C. A. 180, 192, 129 Fed, 668, 680. 

The notorious actual possession of real estate is notice to ail of the 
title and of the rights of the possessors thereto. In 1902, when the 
Coal Company bought the mine under the lands adjoining the property 
in controversy, and during the time when it was taking the coal from 
this property, the trustées were in notorious possession of it, their 
church and graveyard were within 200 feet of the shaft of the défend- 
ants mine, in plain sight therefrom, the company knew that it was 
taking coal from the property upon which this church and graveyard 
were located, and it knew that the deed to its grantor and its own deed 
contained the exception which has been recited. Under thèse circum- 
stances it took the risk of the plaintifïs' claims when it appropriated 
their coal, for their notorious possession was notice of their title ; and 
there was no error in the instruction of the court that it was "the 
duty of any person buying land who finds persons occupying the land 
to inquire into and ascertain the nature and the character of the occu- 
pancy." It is true that the attorney of the Coal Company and its oth- 
er officers testified that when the company purchased the attorney ex- 
amined the title and inquired of the grantor and of others than the 
trustées and the members of the church what the title and claims of the 
latter were, and that he was informed that they had no right or title 
to the land, except permission to use the surface for their church and 
burying ground, and that this attorney advised the other officers of 
the company, and they and he in good faith believed that the exception 
in the deeds was void, and that they conveyed to the Coal Company 
good title to the land and to the coal in controversy. Ail this was com- 
pétent and material évidence for the considération of the jury in their 
détermination of the question whether or not the Coal Company took 
and converted the coal willfully or with a reckless disregard of the 
rights of the plaintifïs. 

But the notorious occupation of the latter was notice of their ex- 
clusive, uninterrupted possession for more than 20 years, of their pre- 
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sumptive grant, of ail thèse facts which the officers of the company 
would hâve learned if they had asked the trustées or the menibers of 
the çhurch what their claims to this property were. While the attor- 
ney and the gênerai manager of the company testified that they be- 
lieved in good faith that the coal in controversy belonged to the com- 
pany, they both testified that they never inquired of the plaintiffs or 
of any members of the church what their rights or claims were. In 
view of the notorious possession of the land by the plaintififs, of the 
church and the graveyard thereon in plain view from the defendant's 
shaft, of the warning exception in the deeds under which it claims, and 
of the company's wary refraining from inquiring of the plaintififs what 
they claimed their rights to the land and the coal in question to be, it 
cannot be lawfully held thàt there vvas no substantial évidence hère 
that the Coal Company took and converted this coal with a reckless 
disregard of the rights of the plaintififs. The question of the measure 
of damages to which the plaintiffs were entitled was rightly submitted 
to the jury. 

It is assigned as error that the court refused to permit the défendant 
to prove by another witness the gênerai réputation of one of its wit- 
nesses as a man and a lawyer for integrity, veracity, ability, and high 
standing; but it is only when the good réputation of a witness bas been 
assailed by évidence that testimony in support of it is admissible, and 
hère no such attack had been made. 

The spécification of error that the court permitted the plaintiffs to 
introduce in évidence the cross-examination of one of their witnesses 
contained in a déposition, after they had introduced the direct exami- 
nation and the défendant had declined to put the cross-examination 
in évidence is baseless. When a déposition lias been properly taken 
and filed in the court, either party may introduce ail or any compétent 
and relevant part of it which is not clearly fragmentary and misleading, 
and the opposing party may put in évidence any other like part. H. 
Scherer & Company v. Everest (C. C. A.) 168 Fed. 822, 827 ; Crotty v. 
Chicago Great Western Ry. Co. (C. C. A.) 169 Fed. 593. 

There was no error in the trial of the case prejudicial to the Coal 
Company, and the judgment below must be affirmed. 

It is so ordered. 



IIASTORF V. O'BKIEN et al. 

(Circuit Court of Appeals, Second Circuit. July 21, 1909.) 

No. 278. 

Shipping (§ 54*) — Bailee for Hibe ob" Scow— Liaisility for Injuky of Ves- 

SEL. 

Bailees for hlre of a scow, bonnd to exercise onliuary care to protect 
her from injury, are not liable for her injury by being pierced by a timber 
standing upright in the bottom under lier, where she lay while being un- 
loaded, where the place had been dredged and swept for obstructions but 
a month before by the city, and where their own vessel. which was larger, 
had safely laln in the same iwsition only flve days before. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 219, 220; Dec. 
Eig. § 54.*] 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to flate, & Rep'r Indexes 
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Appeal from the District Court of the United States for the Soutli- 
ern District of New York. 

In Admiralty. Action by Albert H. Hastorf, as owner of the scow 
Arcadia, against Henry O'Brien and others, as bailees for injury to 
the scow. Decree for libelant, and respondents appeal. Reversed. 

The libelant is the owner of the scow Arcadia, which in Januaiy, 1907, was 
chartered to the respondents and was used by them to carry stone to a con- 
tracter who was constructing new ferry slips at Thirty-Nlnth street, Brooklyn. 
On January 3, 1907, the respondents loaded the scow wlth rip-rap at ilanhat- 
tan, and she was thereupon towed to the Brooklyn work. When she reached 
there she was taken through an open space into an inclosure surrouuded by 
piling where a crib was being sunk by pntting stone in it. Some rip-rap had 
already been put in, and the stone which composed the scow's cargo was par- 
tially unloaded into the crib. Before she was wholly unloaded, however, the 
scow listed and soon sauk. Subséquent examination showed that the cause 
of the sinking was the pénétration of a timber which was Imbedded in the bot- 
tom of the river in a nearly upright position. This timber had pierced the 
bottom of the scow and had gone through as far as her deck. It was sawed 
otf and the scow la ter repaired. The ferry boa ts in going in and out passed 
close to where the scow lay, and their suction was suflicient to draw her down 
abolit a foot. 

The respondents made no examination of the bottom before placing the scow 
alongslde the crib. The place where she lay, however, had been newly dredged. 
and the bottom had been swept for obstructions by an engineer of the clty 
dock department about a month before the accident. No obstructions were 
found at this place. A few days before the accident another scow/Of the re- 
spondents, the Whitelight, loaded wlth stone for the crib, had been moored by 
them in substantially the same place where the Arcadia was when injured. 
This scow was larger than the Arcadia, remained there under substantially 
the same conditions as existed In her case, and suffered no injury. 

The District Court held that the respondents had failed to establish their 
freedom from négligence and rendered a decree for the libelant. 

Foley, Martin & Nelson, for appellants. 

James J. Macklin (De Lagnel Berier, of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The re- 
spondents were bailees for hire of the scow and were bound to use 
ordinary care in operating her. They were not insurers and were not 
obliged to adopt every known means to guard against accident. They 
were only required to take such précautions as, under ail the circum- 
stances, a reasonably prudent person would hâve taken. 

Now in this case what précautions ought the respondents to hâve 
taken to guard against the accident which occurred ? And this involves 
the further inquiry: What précautions could they hâve taken? Had 
the timber been imbedded in the bottom before the scow was towed 
there, its présence could hâve been discovered by employing divers to 
searcli the bottom. So the bottom might hâve been swept in the man- 
ner of the engineers of the dock department. But thèse were ex- 
traordinary précautions, which, under the circumstances, we think the 
charterers of a scow used in this class of work were not required to 
take. In our opinion they did their full duty when they sent the scow 
only to a place where their own vessel had lain in safety under similar 
conditions but a few days before. As men of ordinary prudence they 
might well hâve concluded that a place was safe for their chartered 
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boat in which tlieir owii larger vessel had been moored for the same 
purpose and liad siistained no injury, 

But it is said that they failed to guard against the possibility of the 
timber being imbedded in the bottom between December 29th, when 
the Whitehght was there, and January 3d, when the accident occurred, 
as well as the possibihty of the timber fioating under the vessel in an 
upright position after she was moored. We think, however, that ordi- 
nary care did not require them to apprehend thèse improbable hap- 
penings. Extraordinary, and not ordinary, care alone would hâve 
guarded against them. In our opinion, the respondents as bailees for 
hire showed that they failed in the performance of no duty which they 
owed the libelant. 

The decree of the District Court is reversed, with costs, and the 
cause remanded, with instructions to dismiss the libel, with costs. 

NOTE.— The followlng is the opinion of Adams, District Judge, in the court 
below: 

ADAMS, District Judge. This action was brouffht t).y the owner of the scow 
Arcadia to reeover for damages received in the forenoon of January 4, 1907, 
at a wharf then under construction at 30th Street, South Brooklyn. 

The libel allèges that the employé of the respondeut hauled the scow Ar- 
cadia Into an opening made in the dock running from the foot of 39th Street, 
that this opening separated the said doclî, making two parts of the sanie, 
the dock was undergoing repairs by the respondent, that the cargo of stone 
laden on said scow being for flUlng in the crib work ; that at the time of hanl- 
Ing the scow into the place it was high water and that on the falling of the 
tide on or about the 4th day of January, in the afteraoon of said day, the scow 
took a list to port and It was subsequently ascertained that a plank broke 
through the bottom of the scow, resulting in the scow taking the list, eausing 
her to leak and settle on the bottom ; that during the said times the scow was 
under charter of the respondent, under agreement with the libellant, and that 
said respondent agreed to return the boat at the expiration of the charter in 
the same condition as received. 

And the libel also allèges that the plank or timlier that broke through the 
bottom of the scow was a part of the old dock imbedded in the bottom and 
left by the respondent in the gap made by them in the said dock and opening 
where the scow was hauled by the employés and servants of the respondent. 

Tlie défense is ; that the respondent adniits that on or about the 3rd of Janu- 
ary, 1907, at the foot of 55th Street, North River, the respondent loaded some 
stone on board the scow Arcadia, but they deny that they completed the loading 
of a cargo of stone on the scow. They admit said scow was towed to the foot 
of 39th Street, Brooklyn, by the tug Henry O'Brlen — and it has been proved 
hère that was one of the respondent's boats. ïhey admit the scow was 
brought into the crib at the foot of ,39th Street. 

Respondent allèges as a separate défense, that the respondents were en- 
gaged in the building of new ferr.v racks and cribs at the foot of 39th Street, 
Éast River, and that at the time tlie crib liad been sunk the respondents were 
engaged in filling the crib ; that in the work the scow Arcadia was employed 
to convey a load of rip-rap from r>5tli Street to 39tli Street, where the re- 
spondent was carrying on the said work ; that on the 3rd day of January, 1907, 
the respondent was plaeing rip-rap on the scow and when a portion of the 
same had been loaded the captaiu of the scow refnsed to permit any more 
rip-rap or cargo to be placed ou said scow becansc it was then in a leaky con- 
dition and uufit to receive any further cargo ; tliat at the time and for some 
time prier thereto the said scow was rotten, old and leaky and unseaworthy ; 
that thereupon the said scow was brought with sucli jjortion of her cargo as she 
had on to S9tli Street, and ujion reaching there efforts were made to proniptly 
unload her; that a rain storm came u]i while the unloading was going on and 
the unloading was interrupted ; that while the scow lay in the crib at 39th 
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Street she took in siich a quantity of water that she sank ; that thé sinking was 
caused without any fault, neglect or want of care on the part of the re- 
spondent, but was caused solely through the old, rotten, leaky and unsea- 
worthy condition of tlie said scow ; that the place where the scow sank was a 
good and safe berth, free from ail obstructions of every kind. 

I thlnk we ought flrst to dispose of the clalm of unseaworthiness. It bas 
been argued hère on the part of the respondent that the unseaworthiness, even 
if it existed, was not contributory to the sinking. The testimony, however, 
satisfies me that the boat — although old and somewhat the worse for wear 
and perhaps incapable of earrying a full cargo — was on this occasion quite aa- 
pable of earrying the cargo that was loaded on her. She did carry it safely to 
39th Street, where she was placed in the crib. There does not appear to hâve 
been any undue leakage on her part on the way over. Some hours after it 
was discovered she was leaking. What was the cause for this leaking? It 
turned out from the examlnatiou of the diver — who went there a few days after 
the boat sank — that the bottom was filled with wreckage. Perhaps I should 
quai if y that somewhat. He did not say it was absolutely filled, but that he 
found a pièce of wreckage — a scantling of timber, 8x12 — embedded in the 
bottom there and projecting upward and that the scow had set on this pièce 
of timber and a hole had been broken through her bottom through which the 
timber extended up so that it rested against her deck. This scow was what Is 
known as a deck scow, that is, she did not carry anythlng in her hold, but 
carried ail her cargo on deck. The diver, when he went down had to en- 
counter obstacles under the deck put there for the purpose of strengthening 
the scow and he was very persistent and managed to go to the place of injury, 
where he foimd this plank protruding through the bottom and up against the 
deck. I hâve no doubt whatever that that was the cause of the boat sinking, 
and the only thing that is troubling me in the case is whether the respondent 
was in any way négligent, thereby causing the boat to sink. 

Of course as bailees for hire the respondent was under a duty to take at 
least ordiiiary care of the scow and in order to make them responsible it is 
necessary that some négligence appears on their part. That is the real ques- 
tion in this case. Were they, or were they not, négligent in sendlng the boat 
to that place? 

The Circuit Court of Appeals (Johan Swenson v. Snare & Triest Company, 
ICO Ped. 459, 87 C. C. A. 443) bas recently said, in a case of this kind: 

"It is admitted that the pile driver was chartered by the respondent from 
the libellant and that while in the exclusive possession of the respondent it 
sank and was lost. As sueh an occurrence is not in the ordinary course of 
things. the burden was thrown on the respondent as a bailee to show how the 
loss took place and that it was not caused by its négligence. * * * 

"The District Judge heard the witnesses. He had an opportunity to note 
their appearance and behavior upon the stand. He bas found that the évidence 
showed négligence upon the part of the respondent. We need not go so far. 
It is sufîicient for us to say that we bave carefully examined the whole record 
and, in view of the flndings of the trial court, are unable to hold that the 
respondent bas sustained the burden of proof iniposed upon it by law." 

It appears hère that the respondent sent its own boats there and one of the 
beats the same size as the Arcadia had lain in practicaliy the same place with- 
out receiving any injury ; that it was a boat which drew about the same water 
and that she remained there through ail stages of the tide and she had received 
no injury whatever. 

I bave no doubt the Arcadia was lying in such a way that in ordinary cJr- 
cumstances when there was no spécial couunotlon of the water, she would 
not bave touched this obstruction, although she would probably bave been quite 
near it The testimony shows that the ferryboats going into and out of their 
slips in that vicinity — partly at the end of the slip at this time on the south 
side of the wharf which was about 1,200 or 1,500 feet long up to the place of 
the opening where the scow was injured — created a great suction so that the 
water was removed from underneath the boats, I think the witnesses say, 
about a foot ; causing the Iwats to settle a foot lower than they would other- 
wise hâve done. Now I think that was the cause of this accident. This other 
scow belonging to the respondent which had lain in the same place could not 
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Iiàve met thèse same conditions or she mijrht not hâve passed. throngh the ex- 
périence without injury. The Areadia waf?, apparently, in whatever sùption 
took place there brought do\yn so that her bottom rested upon the obstructloil 
whlch I hâve already described and whlch doubtless made a hole in her so 
that this pièce of plank ran into her bottom and created a serlous opening 
causlng her almost immedlately to take In water enough to slnk her. 

It remains to be determined, now, whethér the O'BrieDg should hâve an- 
ticlpated siich a state of afCairs as that. They were bound to take ordlnary 
care of this boat and bound not to take her into a place where she would 
be'subjected to any extraordinary stress or danger. It seems to me that they 
should hâve known that the effeet of the commotion caused there by the ferry- 
boats would be to lower the scow coiislderal)ly in the vv-ater, at least as much 
as a foot, and that they ought to hâve taken that into considération, what she 
would meet with under such circumstances. It has been testifled hère that the 
place was dredged out and that no obstructions were found, but as I recall the 
testimony that was done by the City and not at the expense of the respondent. 
I do not think, however, even if thèse parties who did the dredging had been 
the agent? of the respondent that the respondent would be relieved by that 
dredging, If they were otherwise liable, because the man vcho tcstlfled about 
it really did not Unovsr what was: taking place there. It seems to me if there 
had been any such dredging as the witness for the City seemed to indicate 
there had been, this obstruction would hâve been discovered. It must hâve 
beeu there for some little time, it was embedded in the sand ; whether that 
embedding was caused by the weight of the boat or something else, it Is im- 
possible to tell. Quite likeiy the weight of the boat restlng on the obstruction 
did push it down Into the sand — although sand is not such a material as yields 
to anythlng of that kind as readiiy as mud would. I believe that was the cause 
of this accident, that no précautions were taken by the respondent to ascertain 
what the scow Arcadla would meet with when she was subjected to the effeet of 
the ferryboat swells and it seems to me that in that respect they were négligent. 
They should hâve known what the effeet of those swells would be upon the 
scow and in falling to ascertain that, they wei"e guilty of négligence, such 
négligence as ought to make them responsible for the effects of this accident. 

I therefore direct that a decree be entered for libellant against the respond- 
ents with an order of référence. 



PATTON et al. v. MARSHALL. 

(Circuit Court of Appeals, Fourth Circuit. July 13, 1009.) 

No. 871. 

1. Equity (§ 204*)— Cross-Bill— Bringing in New Pabties. 

New parties cannot be brought into a suit in equity by a cross-bill ; but, 
If the interest of défendant requires their présence, he should take the 
objection of nonjoinder and compel complalnant to amend. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 4G7; Dec. Dlg. § 
204.*] 

2. Equity (§ 204*)— Cross-Bill— Eigiit to File. 

In a suit in equity by the purchasei: of coal rights in lauds for a spécifie 
enforcement of the contract, the terms of whieh were in dispute between 
the parties, the défendant cannot by cross-bill bring in as parties défend- 
ant the agents who made the contract, on his behalf and with his approval, 
to hâve their right to commissions determined, a controversy which has 
no relevancy to the principal suit, and in which complainant has no in- 
terest. , 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 204.*] 
•For other cases see same topic & § numbek lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Courts (§ 307*)— Fédéral Courts— Jukisdicïion of Cross-Bill. 

If a cross-blll in a fédéral court assumes tlie character of an original 
bill, it wlU be dlsmissed for waiit of .iurisdittioii, wliere tlie parties to the 
controversy presented thereby are citizeus of the same state. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 307.*] 

4. Courts (§ 508*) — Fédéral Courts — Injunction Against Proceedinqs in 

State Court. 

Cnder liev. St. § 720 (U. S. Comp. St. 1901, p. 581), whlch provides that 
a wrlt of injunction shall not be granted by a fédéral court to stay pro- 
ceedlngs in any court of a state, a fédéral court bas no power to enjoin 
the further prosecution of an action at law m a state court between citi- 
zeus of the same state to permit one of the parties to lltigate the same 
question bef ore It by making the other party a défendant in a suit in equlty 
pending thereln. 

[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 508.* 
EnjoJning proceedings in state courts, see notes to Garner v. Second Nat. 
Bank, 16 C. O. A. 90: Central Trust Co. v. Grantham, 27 C. G. A. 575; 
Copeland v. Brunlng, 03 O. C. A. 437.] 

Appeal from the Circuit Court of the United States for the North- 
ern District of West Virginia, at Parkersburg. 

Suit in equity by Elwood D. Fulton against T. Marcellus Marshall 
and others. To a cross-bill filed by Marshall, making them parties, 
John Patton and Thomas L. Evans demurred. From an order over- 
ruling the demurrer and granting an injunction staying an action in a 
state court, they appeal. Reversed. 

On the 2d of October, 1901, T. Marcellus Marshall, reslding in the state of 
"West Virginia, entered into a contraet with John Patton and T. L. Evans as 
foUows: 

"I hereby authorize John Patton and T. L. Evans, of Harrlson eouuty, W. 
Va., to act as my agents in selllng something like two or two and one-half 
thousand acres of land containing coal of the Plttsburg vein of coal that I 
own or control. I agrée to make deeds of gênerai warranty of perfect tltle 
for ail lands as soon as the money shall be pald to me or deposited to my order 
in some bank specifled by me to be held by it in escrow during the reasonable 
and necessary tlme for me to exécute sald deeds and for the grantees to ex- 
amine them and the clalm of title back of them. I retain ail riglits and dis- 
crétion In the matter, and said Evans and Patton are merely employed by me 
to carry out my directions in the matter. 

"Glenville, W. Va., Oct. 2, 1901. T. Marcellus Marshall. 

"I accept the above agency. 

"John Patton & T. L. Evans." 

The said Marshall at the tlme vcas the owuer, In hls own right, of a con- 
sidérable quantity of coal lands, and also had control of other lauds as ad- 
ministrator with the vsàll annexed of Robert R. Marshall, deceased. Acting 
upon the authorlty conferred as above, Patton & Evans entered into a contraet 
with E. D. Fulton on the 25th of Octoher, 1901, from whlch, in order to show 
the character of the sale, the foUowing paragraph therein Is hère copied: 

"That the parties of the flrst part do hereby sell to the party of the second 
part ail of the coal known as the Pittsburg vein upon and underlylng the 
farm or tracts of land owned by T. M. Marshall, and also ail of the coal of 
the vein aforesaid controlled by said T. M. Marshall, as executor of the last 
will of R. R. Marshall, deceased, situate in the counties of Gilmer and Braxton, 
in the state of West Virginia, on the waters of the Little Kanawha river, glld- 
ing run, Long run, Joe's run, Heater's fork, Dusk Camp, Copen's run, and other 
tributaries of the said river, containing from two thousand to twenty-five hun- 
dred acres, more or less, of surface, at the price of thirty-flve dollars per acre 
for coal ; no allowance being made for outcrops, but saving and excepting there- 

*For other cases see same topic & § ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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from ail veins or strata of eoal other thau that usually called the riUsbui'S 
vein. This sale Is understood to inelude ail the eoal, siibject to the exceptions 
hereinbefore stated which the executor (wlio is understood to be the said T. 
M. Marshall) is entitled to sell and convey under the provisions of the will 
of the said Robert R. Marshall, deceased, and also ail of the eoal owned by the 
said ï. M. 3Iarshall, in considération whereof the party of the seeond part 
agrées and binds himself to pay the purchase money of thirty-five dollars per 
acre, as follows, to wit." 

The tevms of the sale were $2,000 in cash, which Fnlton pald to Marshall, 
$5,000 additional within 30 days, which Fulton also paid, and a sum suffleient 
to make up one-third of the whole purchase priée within ÎK) days from the date 
of the sale. Marshall agreed to pay Patton & Evans $2.50 per acre for the 
services they were to render in making the sale of the lands above described. 
Marshall at flrst demurred to the contraet which his agents, Patton & Evans, 
had niade with Fnlton, but afterwards ratifled it and accepted the cash pay- 
ments, and Fulton theu made a deposit in bank of the sum of $16,500 to Mar- 
shall's crédit, which was Intended to cover the one-third payment required by 
the contraet. Afterwards. as appears from the record, a disagreement arose 
between Marshall and Fulton as to the construction of the contraet, Marshall 
iusisting that he was to liave pay for the land contraeted to be sold aceordiug 
to the actual surface area of each of the tracts, to be coniputed from the hori- 
zontal measurement of the exterior boundaries, without référence to the actual 
eoal area of the said tracts, and that, whilst Fulton had bought upon thèse 
terms, the contraet was only to convey to him the actual Pittsburg vein or 
stratum of eoal underlying the said tracts. On the other hand, Fulton eon- 
tended that he was not to pay per acre for surface measurement, but only for 
the quantity aetually underlaid by the kind of eoal prescribed in. the contraet. 
Marshall refused to exécute decd to Fulton upon the terms claimed by the 
latter, and thereupon Fulton flled liis bill on the equity side of the doeket in 
the Circuit Court of the United States for the Northern District of West Vir- 
ginia to compel spécifie performance of the contraet of sale made with him by 
Marshall, through his agents, Patton & Evans, on the 25th day of October, 
1901. 

Fulton's blll was flled on the 4th of September, 1003, and he named as de- 
fendant In his suit T. Marcellus Slarshall, in is own right and as administra- 
tor with will annexed of Robert R. Marshall, deceased. By leave of the court 
Fulton flled in his cause on November 3, 1903, an amended bill, in which Robert 
M. Marshall, John S. Withers, and Robert G. Linn are named as défendants 
in addition to those in the original bill. In the amended bill Fulton seeks the 
saine relief as in the original ; the object of the amendment being, as appears 
from the record, to bring in as additional parties défendant Robert M. Mar- 
shall, John S. Withers, and Robert G. Lànn. Robert M. Marshall was claim- 
ing an interest as one of the devisees under the will of Robert R. Marshall 
in the eoal lands contraeted to be sold to Fulton, and John S. Withers also 
claimed an interest in the said lands by reason of a couveyance from Charles 
B. Marshall, who was a devisee also under the said will. Robert G. Linn. the 
other défendant brought in, was, so it was alleged, the owuer of one of the 
tracts of land sold to Fulton. Robert M. Marshall and John S. Withers were 
undertaking to assert whatever right they may hâve had in thèse eoal lands by 
a bill of eomplaint which they had flled on the 13th of November, 1903, in 
the circuit court of Gihner county, AV. Va., after Fulton had flled his bill in 
the Circuit Court of the Tlnlted States, as before stated. They named as de- 
fendants in their bill in the circuit court of Gilmer county T. Marcellus Mar- 
shall, in his own right and as administrator of Robert R. Marshall, deceased, 
Elwood D. Fulton, and Robert G. Linn. 

The bill flled by Robert M. Marshall and John S. Withers In the state court 
sought to compel Fulton and T. Marcellus Marshall to earry out the contraet 
which had been made through Patton and JSvans for the sale of the Pittsburg 
vein of eoal upon and underlying the tracts of land whieh t. Marcellus Mar- 
shall owned and controlled, as heretofore stated. The eomplainants in that 
bill claimed that they were entitled to a part of the proceeds of, this sale, be- 
cause of an alleged interest in some of the lands embraced in the contraet. 
ïhe disclosure of thèse factSi, it is assumed, led to the filing of Fulton's 
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nmeiided liill In tlie Circuit Court of ttie United States to bring In Robert M. 
Marshall, Jolm S. Withers, and Robert G. Linn as parties défendant. On ttie 
sanie day that Eulton's bill was flled in the Circuit Court, to wit, the 4th day of 
Sei)teml)er, 1003, John Patton and Tliomas L. Evans, T. Marcellus Marshall's 
agents, wlio nnide the contract of sale with Fulton, brought a suit at law in the 
circuit court of Gilmer county, W. Va., against T. Marcellus Marshall, to re- 
cover of him their compensation for services rendered in effecting the sale to 
l'ulton xmder the contract of October 2, 1901. Their déclaration was in as- 
sumpsit, and they deiuanded a commission of $2.50 per acre for the number of 
acres which. Marshall authorized them to sell. To this déclaration Marshall 
demurred ; but, bis demurrer having been overruled, he entered his plea of 
non assumpsit on January 11, 1904, and the issue was joined. Upon the péti- 
tion of T. Marcellus Marshall, the défendant, the circuit court of Gilmer 
county stayed proceedings in the suit of Patton and Evans from time to time 
aud until March terni, 1907, of said court. At thls term of the sald court, at 
the instance of Marshall, the court agaln stayed proceedings in the suit until 
the next regular term of the court. Before the day arrived to which the last 
atay had been glven, T. Marcellus Marshall on June 27. 1907, flled his cross- 
bill in the Fulton suit in the Circuit Court of the United States. The prayer 
of this cross-bill was, among other things, that John Patton and Thomas L. 
Evans be made parties défendant, and that their rights be litigated and de- 
termined in the Fulton suit, and that they be enjoined and restrained from pro- 
ceeding further in the action which they had brought In the state court. The 
Circuit Court, in response to this prayer, directed a subpœna to be issued com- 
manding the said Patton and Evans to appear, and also granted a restralning 
order enjoining them from proceeding with their case against T. Marcellus 
Marshall in the state court. Patton and Evans demurred to the cross-bill and 
moved to dissolve the injunction. The demurrer was overruled, and a decree 
entered continuing the injunction. From this decree Patton and Evans ap- 
pealed to this court. 

The assignments of error on this appeal présent for considération two propo- 
sitions: First, that the défendant, T. Marcellus Marshall, could not by his 
cross-bill make Patton and Evans parties défendant to the Fulton suit in the 
Circuit Court of the United States; Second, that the Circuit Court was, by 
reason of section 720, Revised Statutes of the United States (U. S. Comp. St. 
1901, p. 581), without jurisdiction to enjoin the action at law which Patton and 
Evans had brought and which was pending in a court of the state of West 
Virginia. 

John W. Davis (R. F. Kidd and Davis & Davis, on the briefs), for 
appellants. 

W. E. R. Byrne (Linn & Byrne, on the briefs), for appellee. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, Dis- 
trict Judge. 

BOYD, District Judge (after stating the facts as above). It is the 
privilège of a complainant in a bill in equity to make such parties 
défendant in his suit as he may elect, provided such parties coma 
within the class of necessary parties, or proper parties, or both ; but 
even the complainant bas no right to go beyond thèse classes, and 
bring into his suit those who hâve no connection with the controversy 
disclosed in the bill, nor interest or concern in its détermination. It 
seems that the complainant in the equity cause of Fulton against Mar- 
shall, pending in the Circuit Court of the United States, had brought 
before the court ail the parties, so far as interests are disclosed by the 
record, necessary to a complète détermination and adjudication of the 
subject-matter of his bill. In the outset he made party défendant T. 
Marcellus Marshall, in his own right and as administrator, with whom 
173 F.— 23 
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the contract of sale had been made, and as against thèse parties the 
complainant soiight spécifie performance. It was afterwards ascer- 
tained that Robert M. Marshall and John S. Withers claimed an in- 
terest in the proceeds of the sale, and it was further ascertained that 
the légal title to one of the tracts of land included was in Robert G. 
Linn. It cannot be denied that if the Marshall last named and Withers 
and lyinn held title to portions of the land included in the contract 
of sale, or were entitled to participate in the distribution of the pro- 
ceeds, they were at least proper, if not necessary, parties. It was the 
orderly course, therefore, when Fulton discovered that thèse persons 
were claiming an interest in the lands wherein he had contractée! to 
buy coal rights which might in some way affect the title to be derived 
from T. Marcellus Marshall, that he should proceed by an amended 
bill to make them parties défendant. When Fulton had brought be- 
fore the court as défendants in his action ail such parties as he knew 
or had ground to believe were interested in the subject-matter of his 
action, he had the right to proceed with his cause without interruption 
on the part of one of the défendants by an effort to introduce into 
the litigation an independent disconnected controversy between such 
défendant and outside parties. 

If the complainant had omitted to bring in parties who were neces- 
sary to a complète détermination of equities between himself and one 
or more of the défendants, or among défendants themselves, in regard 
to the subject-matter of the suit, a cross-bill was not the proper pro- 
ceeding by which to supply such defect. A cross-bill in equity pos- 
sesses no such function. 

"The purpose of a cross-bill is either to obtain a dlscovery in aid of a dé- 
fense to the original bill, or to obtain full relief to ail the parties touching the 
matter of the original bill." Story's Equity Pleadiug, § 385. 

"New parties cannot be introdueed Into a cause by a cross-bill. If the plaiu- 
tifC desires to malie nevv parties, he amends his Mil and niakes them. If the 
interest of the défendant requires tlieir présence, he talces the objection of non- 
joinder, and the complainant is forced to amend or his bill is disuiissed." 
Shields et al. v. Barrow, 17 IIow. 130, 15 L. Ed. 158. 

But, aside from this, Fulton's suit was for the spécifie performance 
of a contract of sale, a cause of action peculiarly cognizable in a court 
of equity. It was of no concern to him what Marshall had agreed 
to pay his agents whom he had authorized to secure a purchaser for 
the coal rights in the lands, nor could the compensation for services 
due or claimed by such agents enter into Fulton's cause of action. 
In equity pleading, the answer is a défense to complainant's bill, and 
does not set up grounds for affirmative relief. Such relief is granted 
upon a cross-bill. But affirmative relief in response to the prayer of 
a cross-bill is against either the plaintifif or a codefendant in the origi- 
nal bill. Street's Fed. Equity Prac. vol. 2, § 1020. 

"The cross-bill must, so It is held, be germaue to the original bill. It must 
be conflned to the sauie matters as the original bill, and it cannot introduce a 
uew controversy not embraced In the original bill." Street's Fed. Eq. Prac. 
vol. 2, § 1030. 

This author lays down the further principle that a cross-bill is pri- 
marily a défense, and, being so considered, is confined to matters in 
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litigaiion in the original suit; otherwise, new matters might be intro- 
duced into a litigation by cross-suits without end ; and still f urther 
says the same autlior, in section 1031 : 

"A cross-biU is bad that goes beyond the original blll, and states a cause of 
action foreign to tlie primary dispute. A cross-bill may allège new or addl- 
tional facts not set forth in the original blll, and be germane to the subjeet- 
matter of the action. The Introduction of new facts do not render a cross- 
blll objectlonable, but the making of a foreigu or multifarlous issue." 

Johnson Railroad Signal Co. v. Union Switch & Signal Co. (C. C.) 
43 Fed. 331, holds as well settled the rule that a cross-bill cannot intro- 
duce any new or distinct matter not within the scope of the original 
bill, nor such matter as is not necessary as a défense to the original bill 
or is foreign to the primary controversy. A cross-bill which seeks no 
discovery and sets up no défense, except stlch as would be available 
by answer, is bad. Street, Fed. Éq. Prac. vol. 3, § 1022. See, also, 
Miller v. Rickey (C. C) 146 Fed. 577. 

In Railway Co. v. United States, 101 U. S. 639, 25 L. Ed. 1074, 
it is held that a cross-bill cannot be used to bring in new and distinct 
matters, and in support the court cites in that case Ayers v. Chicago, 
101 U. S. 184, 25 h. Ed. 838. A cross-bill must grow out of the origi- 
nal suit. It cannot bring in new and distinct matters. Rubber v. Good- 
year, 9 Wall. 788, 19 L. Ed. 566, and Cross v. Del Valle, 1 Wall. 5, 
17 L. Ed.' 515. In this last case it is said by the court: 

"That a cross-bill is a mère auxlllary suit, and a dependency of the original. 
It may be brought by a défendant against the plaintlff In the said suit, or 
agalnst other défendants, or against both ; but It must be touching the matters 
In question In the bill." 

A cross-bill cannot introduce a new controversy, which it is not 
necessary to be decided in order to hâve a final decree on the case pre- 
sented by the original bill. A cross-bill is "a proceeding to procure 
a complète détermination of a matter already in dispute." 2 Dan. Ch. 
Pr. 1549, and note 2. The matter in dispute, as disclosed by Fulton's 
bill, was only spécifie performance of Marshall's contract. Suppose, 
for the sake of the argument, that Marshall had been the moving party, 
and had filed his bill against Fulton for spécifie performance of the 
contract of sale ; no one would contend that Patton and Evans would 
hâve been either necessary or proper parties, for in the broadest view 
they had no interest which a decree against Fulton compelling him to 
carry out his contract could afïect. Then how can they be necessary 
parties to a decree requiring Marshall to accept the balance of the pur- 
chase money and make title to Fulton in compliance with the terms 
of the contract which the latter's bill seeks to bave specifically per- 
formed? We feel constrained in answer to this question to hold that 
Patton and Evans were not necessary or proper parties to Fulton's 
bill. They had no interest in the subject-matter of controversy be- 
tween Fulton and Marshall, nor in any controversy which might arise 
between défendants themselves within the scope or the purposes of the 
original bill. Following, therefore, in the line which we hâve pur- 
sued in discussing this case, and relying upon the authorities and déci- 
sions which we bave cited, it is our conclusion that Marshall could not 



356 173 FEDERAL BBPOETEE. 

by his cross-bill make Patton and Evans parties défendant to Fulton's 
bill. 

So far as appellant's first assignment of error is concerned, we might 
stop hère; but there is another view presented by counsel which we 
must admit carries with it some force, and that is that Marshall's cross- 
bill, undertaking- as it does to introduce into Fulton's suit new parties 
défendant against whom Marshall alone seeks relief, gives to his plead- 
ing the character of an original bill, and, this being so, that the essential 
élément, to wit, diverse citizenship, as between Marshall and the new 
défendants, is wanting, and therefore the Circuit Court of the United 
States is without jurisdiction. As will be seen, Marshall and Patton 
and Evans are ail citizens of West Virginia. If a cross-bill assumes 
the character of an original bill, it will be dismissed if wanting in the 
élément of diverse citzenship which will be necessary to give jurisdic- 
tion to the Circuit Court of the United States. Cross v. Del Valle, 
supra. See, also, Delaware, E. & W. R. Company v. Jersey City (C. 
C.) 168 Fed. 128. 

Appellants' second assignment of error is based upon the proposition 
that the Circuit Court was without jurisdiction to enjoin proceedings 
in the action at law which Patton and Evans had brought against T. 
Marcellus Marshall in the state court. It will be observed that, when 
Marshall filed his cross-bill in the Fulton suit, the action at law brought 
by Patton and Evans against him in the state court had been pending 
nearly three years. Marshall had entered his plea of nonassumpsit, 
and had thereby raised an issue which the plaintiffs were entitled to 
hâve tried by a jury. It is also a fact, as appears in the record, that 
in the Fulton suit in the Circuit Court, which had also been pending 
for the same length of time, Marshall had filed his answer, to which 
Fulton had on the 38th day of June, 1904, made replication. This case 
was, therefore, at issue, and a decree for the parties to take testimony 
had been entered. In this situation, Marshall, by his cross-bill, was 
permitted to bring in Patton and Evans as parties défendant to the 
Fulton bill in the Circuit Court, and by a decree of that court to enjoin 
them from proceeding with their action at law in the state court. The 
decree of the Circuit Court, therefore, had not only the effect to deprive 
Patton and Evans of their right to bave the issue of fact raised by the 
pleadings in their suit against Marshall tried by jury, but at the same 
time the injunction issued by a court of the United States stayed a pro- 
ceeding properly instituted and pending in a state court of West Vir- 
ginia. 

We do not deem it necessary to discuss the right of trial by jurv, 
but will pass on to the second proposition; that is, that by the injunc- 
tion issued in this case the suit of Patton and Evans against Marshall, 
pending in a state court, was stayed. There can be no doubt of the 
power of the courts of the United States in the exercise of their equity 
jurisdiction tp issue the writ of injunction. This power is inhérent 
in the courts themselves, and is also amply secured by statutes which 
authorize them to issue ail writs necessary for the exercise of their re- 
spective jurisdictions. Upon this gênerai power, however, there is one 
important limitation, and that is by virtue of section 720 of the Re- 
vised Statutes, which déclares: 
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"The writ of Injunetion shall not be granted by any court of the United 
States to stay proceedings in any court of a state, except in cases where such 
injunetion may be autliorized by any law relating to proceedings in banli- 
ruptcy." 

The Suprême Court of the United States has passed upon this stat- 
ute in a number of cases, notably in the case of Peck et al. v. Jenness 
et al., 48 U. S. 612, 12 L. Ed. 841. In that case the Suprême Court, 
speaking through Mr. Justice Grier, says : 

"Aet Gong. March 2, 1793, c. 66, § 5, déclares that a writ of injunetion shall 
not be granted 'to stay proceedings in any court of a state.' In the case of 
Diggs V. Wolcott, 4 Cranch, 179, 2 L. Ed. 587, the decree of the Circuit Court 
had enjoiued the défendant from proceeding in a suit pending in a state court, 
and this court reversed the decree, because it had no jurisdiction to enjoin 
proceedings in a state court." 

Following in line with this décision, the Suprême Court again, 
through Mr. Justice Bradlev, in Haines et al. v. Carpenter et al., 91 
U. S. 254, 23 L. Ed. 345, says: 

"In the flrst place, the great object of the suit is to enjoin and stop litlga- 
tion In the state courts, and to bring ail the litigated questions before the Cir- 
cuit Court. ïhis is one of the things which the fédéral courts are expressly 
prohibited from doing. By the act of March 2, 1793, it was declared that a 
writ of injunetion shall not be granted to stay proceedings in a state court. 
This prohibition is repeated lu section 720 of the Revised Statutes, and extends 
to ail cases except where otherwise provided by the bankrupt law. This ob- 
jection alone is sufficient ground for sustaining the demurrer to the bill." 

There are other décisions of the Suprême Court in point upon this 
question, but we will not pursue the discussion further than to say 
that there are, it is true, some cases constituting exception to the gên- 
erai doctrine announced in the authorities we hâve cited. See Deizsch 
V. Huidekoper, 103 U. S. 494, 26 E. Ed. 497, in which Kern v. Huide- 
koper, 103 U. S. 485, 26 L. Ed. 354. is cited and approved, and French 
V. Hay, 22 Wall. 250, 22 E. Ed. 854, reaffirmed. Our case, however, 
is not within the exception, as a perusal of the opinions of the Su- 
prême Court in the cases named will abundantly show. 

It is our conclusion, therefore, that there was error in the decree 
of the Circuit Court, and that it should be reversed. The case is re- 
manded, to the end that Marshall's cross-bill, so far as it concerns Pat- 
ton and Evans, may be dismissed, and the injunetion against them 
dissolved. 

Reversed. 
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ST. LOUIS & S. F. B. CO. y. SUMMERS et al. 

(Circuit Court of Appeals, Eighth Circuit. October 11, 1909.) 

No. 2,982. 

1. Raiiroads (§ 338*)— Injuby to Persons at Ckossings— Grounds of Lia- 

BILITY. 

The rule is well settled that, noitwithstanding such contributory négli- 
gence of a traveler lu crossing rallroad tracks, as. will preclude recovery 
for any primary négligence of ttie rallroad Company in operatlng its trains 
so as to cause his iujury, he may stlll recover if, after actually dlscoverlng 
that he was in imminent péril, the rallroad company by the exercise of 
ordinary care could hâve prevented his injury and failed to do so; but 
in such case some new act of négligence must arise to create the cause of 
action, and must be established by proof, unaided by the former acts, 
which hâve been exeused by the traveler's contributory négligence. 

[Ed. Note.— For other cases, see Railroads, Cent. Dlg. §§ 1096-1099; Dec. 
Dlg. § 338.*] 

• 

2. Railroads (§ 320*)— Accidents at Crossings— Négligence. 

The fact alone that those in charge of a rallroad train observe a person 
driving with a team toward a crossing ahead of the train is net sufficient 
to apprise them that he Is in danger, or to charge them with négligence for 
not stoppiiig the train ; but they hâve the right to présume that the 
traveler will stop before reaching the crossing, as the law requires. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § lOlG ; Dec. Dig. 
§ 320.*] 

In Error to the Circuit Court of the United States for the Ea.stern 
District of Oklahoma. 

Action by Alfred Summers, spécial administrator of the estate of 
Hattie Magar, deceased, and others, against the St. Louis & San Fran- 
cisco Railroad Company. Judgment for plaintiffs, and défendant 
brings error. Reversed. 

A passenger train, operated by the défendant company and running east- 
wardly at a rate of speed variously estimated at 10, 15, 25, and 30 miles an 
hour through the town of Ada, in the Indian Territory, came into collision at 
a Street crossing with a team driven by David Magar, and he was killed. His 
widow and minor ehildren instituted this suit to recover damages. They 
charged in their complalnt that the railroad company was négligent In oper- 
atlng its train at an excessive rate of speed, in violating a speed ordinance of 
the town, in failing to keei) a proper lookout, in faillng to stop the train before 
it reached the crossing, and that as a resuit of thèse acts of négligence Magar 
lost his life and they were damaged. The défendant denied the acts of négli- 
gence, and pleaded contributory négligence as its défense. In the course of 
the trial it became manifest that the plea of eontributory négligence had been 
sustained, and the trial court so instructed the jury, but submitted the cause 
on the sole issue whether, notwithstanding the contributory négligence of Ma- 
gar, the railroad company might, after discovering his péril, by the exercise of 
ordinary care, hâve avoided a collision and prevented the death. Défendant 
at the close of the plaintiffs' évidence moved for au instructed verdict in its 
favor, on the ground that there was no substautial évidence to support a ver- 
dict for plaintiffs on this issue. This motion was denied. Défendant reserved 
proper exceptions to the ruling and declined to offer any testlmony In its be- 
half. A verdict and judgment in favor of plaintiffs followed, and défendant 
now prosecutes error. 

*For other cases see same toplc & § kumbeh in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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E. T. Miller (W. F. Evans, on the brief), for plaintiff in error. 
Clinton A. Galbraith, Tom D. McKeown, and A. C. Cruce, for de- 
fendant in error. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

ADAMS, Circuit Judge (after stating the facts as above). The 
facts, we think, show that the trial court was right in holding that the 
décèdent was guilty of such contributory négligence as precluded 
plaintiffs' recovery by reason of any of the primary acts of négligence 
complained of, even if they were established, and no complaint is 
made of that ruling by plaintiff. 

This leaves for our considération the sole question whether there 
was any évidence to support the finding necessarily made by the jury 
that défendant railroad company could, by the exercise of ordinary 
care, after discovering that the décèdent was in a situation of péril and 
danger, hâve avoided injuring him. The rule is well settled that, not- 
withstanding such contributory négligence of a traveler in crossing a 
railroad track as precludes recovery for the primary négligence of 
the railroad company in operating its train so as to bring about a colli- 
sion with him, yet another and différent cause of action anses in 
favor of the traveler if for any reason he is exposed to imminent péril 
and danger, and the railroad company, after actually discovering that 
condition, could, by the exercise of ordinary care, hâve stopped its 
train, or otherwise hâve avoided injuring him, and failed to do so. 
Chunn v. City & Suburban Railway, 207 U. S. 302, 28 Sup. Ct. 63, 
52 L. Ed. 219 ; Denver City Tramway Co. v. Cobb, 164 Fed. 41, 90 
C. C. A. 459. But in the application of this rule care must be taken 
to avoid undermining the rule of contributory négligence. Such nég- 
ligence of the traveler in law fuUy exonérâtes the railroad company 
from the conséquences of its original négligence, and some new and 
subséquent act of négligence must arise to create a cause of action; 
and this new or secondary act must be established by proof, ûnaided 
by the former acts, which hâve been excused by the traveler's contribu- 
tory négligence. 

Let us therefore inquire whether the servants of the railroad compa- 
ny had actual knowledge of the péril of the décèdent, and whether with 
that knowledge they exercised reasonable care to avoid injuring him. 
The décèdent, at the time he was killed, was engaged in hauling freight 
at or near the dépôt in Ada. He was driving a two-horse team south- 
wardly along Townsend avenue, had just driven across one track, 
called the "mill track," 157 feet north of the main track, and an- 
other track, called the "house track," 50 feet north of the main track ; 
and, as his horses reached the main track, an east-bound passenger 
train struck them, and he was thrown from his wagon, receiving in- 
juries from which he died. There were five witnesses to the accident. 
Four of them stated that the décèdent drove his freight wagon slowly 
across the mill track and house track, and towards the main track, 
looking generally in a southern or southeastern direction towards a 
switch engine, which was standing still on a switch track running south 
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and parallel with the main track. One witness stated that Magar was 
trying to hold his horses down, which, he says, were "kind of fright- 
ened" at the engine over on the switch track ; but, when pressed to tell 
what Magar did, said : 

"I disremember exactly, only ho kind of niade a liaul Uko this (indicating) 
on his Unes." 

This évidence, and such évidence as this, is too vague and uncertain, 
especially when taken with that of the four other witnesSes to the acci- 
dent, which give no such account, to establish any state of péril on the 
part of Magar which would be reasonably observable by the engineer 
in charge of the train. 

But it is argued that the engineer sounded three or four short whis- 
tles when between 300 and 350 feet of the crossing, and that a man on 
the side of the engine usually occupied by the fireman was seen, at some 
undisclosed distance from the crossing, to wave his hand out of the 
window. Thèse facts, together with the fact that the engineer could 
hâve seen the crossing, and hâve seen Magar approaching, a sufficient 
time to enable him to stop his train before reaching the crossing, are 
relied on as proof of actual knowledge and appréciation of Magar's 
danger by the engineer ; but they are clearly insufficient for that pur- 
pose. There is no showing why the short whistles were sounded, and 
certainly none that they were sounded because of Magar's danger. 
Common expérience suggests that they were most likely the usual and 
customary signais given by engineers in charge of railroad trains at 
the approach of crossings. The waving of the hand from the fîreman's 
window might bave been for many purposes other than a récognition 
of Magar's danger. It may be that the engineer might hâve seen, 
and should be presumed to bave seen, Magar approaching the main 
track; but this would constitute no évidence that his péril was ap- 
preciated. Common observation and expérience teach that men en- 
gaged in hauling freight about railroad stations frequently approach 
close to the tracks with their teams and stand there while trains pass 
near tRem. Engineers in charge of trains must be presumed to be 
familiar with this practice, and to operate their trains in the light of it. 
It would constitute a serious embarrassment to trafïîc, if engineers 
should be required to stop or slow up upon seeing the approach of a 
wagon to the tracks. They hâve a right to présume that the drivers 
will observe the précaution which the law imposes upon them as a duty, 
and keep off the tracks on the approach of trains. 

In the récent case of Illinois Cent. R. Co. v. Ackerman, 144 Fed. 959, 
76 C. C. A. 13, we had before us a case similar to this. We there held 
that the men in charge of a train were not obliged to anticipate the 
négligence of a traveler. We said : 

"They could very well hâve assunied either that he [the traveler] knew of 
the apiJroach of the cars and iiiteuded to stop at the customary safe distance, 
or that he would look wheu near the track and then stop before golng upon it." 

That case controls this. 

The judgment must be reversed, and the cause remanded for a new 
trial in harmony with the views herein expressed. It is so ordered. 
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WESTINGHOUSB ELECTRIC & MFG. CO. v. WAGNER ELECTRIC & 

MFG. CO. 

(Circuit Court of Appeals, Elghtli Circuit. August 16, 1909. Keliearing De- 

nied October 18, 1909.) 

No. 2,857. 

1. Patents (§ 328*)— Infeingement— Electrical Conveeter. 

The Westinghouse patent, No. 36(;,.302, claim 4, for the combination, sub- 
stantially as described, of an eleetric converter constructed with open 
spaces in its core, an inclosing case, and a nonconducting fluid or gas lu 
said case, adapted to cli-culate through sald spaces and about the con- 
verter for the purpose of eooling the same, construed, and lieM not In- 
frlnged by a converter in whlch spaces were left between the colis, and be- 
tween thêm and the inclosing case, for contalning a coollng liquld, but 
whlch had no open spaces In its core ; that being an essentlal élément ot 
the patented combination. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

2. Patents (§§ 312, 318*)— Infbingement— Profits Recoverablb— Bubden dp 

Peoof. 

Where an infringing article contains a material and substantlal Im- 
provement over that of the patent, the patentée is not entitled to recove? 
ail of the profits made by the Infringer, but on] y such as resulted from the 
use of the infringing parts, and the burden rests upon hlm to separate tbe 
profits arlslng therefrom by reliable and tangible évidence; nor does the 
fact that the infringer Irept no separate account of such profits relleve 
hlm from such burden, wliere the hooks were so kept before there was any 
knowledge or bellef of infiingenient, and without référence thereto. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 545, 572, 573 ; Dec. 
Dig. §§ 312, 318.* 

Accounting by infringer for profits, see note to Bricklll v. Mayor, etc., 
of City of New York, 50 C. C. A. 8.] 

Sanborn, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Missouri. 

For opinion below, see 129 Fed. G04. 

Thomas B. Kerr and Paul Bakewell (Drury W. Cooper and Bake- 
well & Cornwall, on the brief), for appellant. 

A. C. Fowler and Chester H. Krum, for appellee. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
RINER, District Judge. 

RINER, District Judge. This was a bill in equity filed by the ap- 
pellant, Westinghouse Electric & Manufacturing Company, in the 
Circuit Court of the United States for the Eastern District of Mis- 
souri. The bill charges the appellee, Wagner Electric & Manufactur- 
ing Company, with infringement of letters patent of the United States, 
No. 306,362, dated July 12, 1887, issued to George Westinghouse, Jr., 
and by him assigned to the appellant. The patent relates to improve- 
ments in electrical converters or transformers, and the bill prayed for 
an injunction and an accounting. The gênerai nature and object of 
the invention is thus stated by the patentée : 

*For other cases see same topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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"The invention relates to tlie construction of a class of apparatus employed 
for transforming alternating or intermittent electric currents of any required 
cliaracter into currents differing therefrom in certain characteristlcs. Sucli ap- 
paratus are usually termed 'induction coils' or 'converters.' The object of this 
invention is to provide a simple and efficient converter, which will not become 
overheated wlien employed for a long time in transforming currents of high 
electric motive force, and whleh wlll be thoroughly ventllated." 

The following drawings, copied from the patent, show a cross-sec- 
tion and a longitudinal section of appellant's transformer: 

■^ -«* -<' Mj ^ 




Having référence to the above drawings, the patentée, in describing 
the invention, says : 

"Keferriug to the figures, A représenta the core of the converter, and Ci 
and 0= the respective coils. The coi"e is pref erably composed of thin plates 
of soft Iron, a, a, separated Individually or in pairs from each other by thin 
sheets of paper or other Insulating material. This Insulatlng material is pref- 
erably applied to one surface of the plates by beiug glued or pasted thereto, 
and thèse surfaces may lie ail in the same direction, thus separating the plates 
individually, or alternate plates may hâve their covered surfaces in one direc- 
tion and the intervening jilntes bave their covered faces In the opposite direc- 
tion, thus magnetically separating the plates lu pairs. The plates are pre- 
ferably coustructed with two rectangular openings, ei and e^, through which 
the wlres pass. For convenience In inserting the colis, or rather in applylng 
the plates to the coils after the latter hâve been wound, a eut is made from 
each opening, as shown at b. b. By bending the ends, e, e, npward, the plates 
may theu be tbrust into position, and the ends, c, c, then close about the colis. 
The fougues, e-i, of suceeeding plates, are preferably inserted from opposite 
sides. L do not, however, herein broadly clalm an Induction coil having its 
core coustructed of thin plates formed in the mauner just described ; but such 
inveution Is claimed in an application of even date herewith, liled by Albert 
Schmid. Each group of — say five or six — plates thus applied is preferably 
separated from the suceeeding group by air-spaces. Thèse may be produced 
by passiiig tubes, fi, fi, whicli may be of soft iron or other uietal, or of vul- 
eaiiizert flber. along the lengths of the plates. It may be suthclent in other in- 
stances to block the group of plates apart at iutervals, instead of extending 
the tubes the entire leugth. Preferably, also, the primary and secondary coils. 
Cl, C2, are separated from each other in a similar manner. In this instance 
blocks or tubes, f2, of uoncoudueting materials, are used. The tubes may be 
perfora ted, as shown at fs, fs. Where the converter is to be used in opeu air, 
the tubes, fi and f2, would permit a free circulation of air, and thus ald In 
lieeping the converter cool. It may be preferred in some Instances to surrounrt 
tlie converter wlth sonie oil or paraffine, or other sultable material, whicb will 
assist in preserving insolation and will not be injured by heating. This material. 
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wlieu in a liquid forin; circulâtes through the tubes and the intervenlng spaces 
of the coils and plates, and préserves the Insulation, excludes the moisture, and 
eools the converter. The entire converter may be sealed into an IncloSing 
case, II, which may or may uot contain a nonconducting fluld or a gas." 

The patent contains five claims, but the bill charges infringement 
of claim 4 only, which reads: 

"ïhe combination, substantially as described, of an electric converter con- 
structed with open spaces in its core, an inelosing case, and a nonconducting 
fluid or gas in said case adapted to circulate through said spaces and about 
the converter." 

This claim was adjudged valid in Westinghouse Electric & Mfg. 
Co. V. Union Carbide Co. (C. C.) 112 Fed. 417, and 117 Fed. 495, 55 
C. C. A. 230, hereafter referred to as the Carbide Case, and in West- 
inghouse Electric & Mfg. Co. v. American Transformer Co. (C. C.) 
130 Fed. 550, and its validity was also recognized by the Circuit Court 
in this case. In the foregoing cases it was decided that most, if not 
ail, of the éléments of the combination of claim 4 were old in the art ; 
but, the combination being new, it was held patentable, and in this View 
we concur. The appellee manufactured and sold two types of trans- 
formers— the device involved in the carbide suit, which was there held 
to be an infringement of claim 4 of appellant's patent, and the device 
referred to in the record as "Type M." Both are claimed by appellant 
to be infringements of claim 4 of its patent. 

The court below f ound that appellee's type M device did not inf ringe 
claim 4 of appellant's patent, and referred the cause to a master to take 
and State an account of the "profits, gains, and advantages" received 
by the appellee, together with ail damages suffered by the appellant by 
reason of the manufacture and sale by the appellee of the transformer 
held in the Carbide suit to be an infringement of claim 4 of the patent. 
Upon the incoming of the master's report, exceptions were filed thereto 
by the appellee, the exceptions sustained, and a decree awarding ap- 
pellant nominal damages only was entered. Two questions are pre- 
sented for décision: First. Did appellee's transformer, type M, in- 
f ringe claim 4 of appellant's patent? Second, what is the proper 
measure of recovery upon the accounting? Thèse questions will be 
considered in the order stated. 

The appellee's transformer, decided in the Carbide suit to be an 
infringement of the appellant's patent, had open spaces, not only be- 
tween the coils and between the coils and the core, but also open spaces 
in the core, and as to that device it is admitted in the answer that the 
décision in that case is res adjudicata and that a permanent injunction 
should be granted ; but the answer dénies that the other type of trans- 
former involved in this suit, known as "Type M," is an infringement of 
claim 4 of plaintiff's patent, and the appellee insists that, while its trans- 
former, type M, the only one manufactured by it since the décision in 
the Carbide suit, bas open spaces between the coils, and between the 
coils and the core, it bas no open spaces in the core, within the mean- 
ing of claim 4 of appellant's patent, and that the open spaces in the 
core are one of the principal éléments of the combination of the 
claim in suit, and therefore its type M device is not an infringemetit. 
Thus the question is presented whether the open spaces between tfié 
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coils, and between the coils and the core, found in appellee's device, 
type M, can be said to be open spaces in the core, within the meaning of 
claÙTi 4 of appellant's patent. It is not contended that the rectanguiar 
openings in the core for the purpose of admitting the coils corne within 
the claim; but it is insisted by appellant that the open spaces between 
the coils, and between the coils and the core, are open spaces in the 
core, within the meaning of the claim vye are now considering. 

That claim is for a combination, and the rule by which we are to 
be governed in the détermination of the question presented is clearly 
stated in Water Meter Co. v. Desper, 101 U. S. 332, 25 L,. Ed. 1024, 
as follows: 

"It is a well-knowB doctrine of patent law that tbe claim of a combination 
is not infringed if any of the materlal parts of the combination are omitted. 
It is equally well known that if any one of the parts is only formally omitted, 
and is suppiied by a mechanical équivalent, performing the same office and 
producing the same resuit, the patent is infringed." 

And again, in the same case, the court said : 

"Our law requires the patentée to speeify particularly what he claims to be 
new, and, if he claims a combination of certain éléments or parts, we cannot 
déclare that any one of thèse éléments is imnmterial. The patentée makes 
them ail material by the restricted fonn of his elnim. We can ouly décide 
whether any part omitted by an alleged infringer is suppiied by some other 
device or instrumentality, which is its équivalent." 

In Westinghouse Electric & Mfg. Co. v. American Transformer Co., 
supra, the Circuit Court for the District of New Jersey, in contrasting 
the several claims of the patent, one with another, for the purpose of 
more certainly ascertaining the meaning of claim 4, said: 

" * * * The 'spaces' of claim 4 are 'open spaces in its core.' The 'open 
space' of claim 1 is that intervening between 'parallel primary and seeondary 
coils.' The combination of claim 2 bas as its éléments, first, primary and see- 
ondary coils ; second, a core composed of lamina; of soft iron arranged in 
groups ; and, third, 'open sfiaces' separating said groups. This claim, aside 
froin the coils, specifically refers to the construction of tbe core, but lacks the 
éléments of 'an îuclosing case' and 'a nonconducting fluld or gas in said case 
iidapted to circulate through said spaces and about tbe converter,' included in 
tbe combination of claim 4. The éléments of the combination of claim 3 are, 
tirst, a core composed of soft iron plates arranged in groups and, second, 'open 
tubes,' intervening, This claim specifically refers to a particular construction 
of the core, but, like claim 2, lacks two of the éléments of claim 4. Claim 5 
includes the foUowing éléments: First, primary and seeondary coils; second, 
a core composed of magneticaUy separated laminse of soft iron arranged in 
groups ; thlrd, 'air spaces' separating the différent groups f rom each other ; 
and, fourth, the arrangement of the lamlnœ of the several groups in différent 
parallel planes. This claim also specifically refers to a particular construction 
of the core, but, like claims 2 and 3, laclcs the same two éléments of claim 4. 
In the combination of claim 4 'open spaces in its core' as well as an 'Incloslng 
case' and 'a nonconducting fluid or gas' therein, are 'suhstantially as described.' 
No doctrine of equivalency can dispense with the open spaces in the core of 
the transformer, for they are a necessary élément of the combination. Wlthout 
them the claim cannot be satisfled. OjJen spaces might be produced In the 
core, other than those specifically set forth In the drawings or description, 
which would be the équivalent of the latter. The core itself might, for in- 
stance, be eut Into in various directions in such manner as to expose what may 
be termed internai heat-dlssipating surfaces to the oil or other médium sur- 
rounding the transformer, and, in such case, the other requirements of the 
combination being satisfled, infringement could be found. But the essence of 
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the flrst élément of the clalm insisted on is that the open spaces of the trans- 
former must be 'in its core.' " 

And, in passing upon this question in the présent case, Judge Adams, 
then presiding in the Circuit Court, said : 

"Thèse numerous parallel open spaces so shown In the drawings and model, 
and any other open ispaces, whêther parallel or not, euttlng through the body of 
the surroundlng core and extending into the Interior opening containing the 
eoils, are, in my opinion, the 'open spaces in its core' contemplated by claim 4. 
The purpose of thèse open spaces, as disclosed by the patent and the évidence of 
experts, is to permit the oil to so bathe the heat-producing surfaces of the trans- 
former, and to so circulate throughout the parts of the transformer, as to pré- 
serve the insulation of the coils, and radiate the beat generated by the trans- 
former's action. The use of oil or paraffine in a tanls inclosing the transform- 
er for the purposes just specifled bas been long knoven to the art, and is rec- 
ognized by at least two patents prier in date to complaiuant's patent. Accord- 
Ingly, the invention has for its main purpose only the physical means for ef- 
fectually securing this circulation of oil. It deals with the core itself, and 
dlvides It up into groups of plates, each group separate from the other in such 
way as to make numerous parallel open spaces in the core leading from its 
outer surface on ail its four sides into the interior opening made for the in- 
troduction of the coils. This Interior opening, called in the patent 'two rect- 
angular openings, ei and e^, through which the wires pass,' is not, in my opin- 
ion, 'an open space in its core,' within the meaning of claim 4. I adopt the 
views of Prof. Nipher with respect to this rectangular opening. He says: 
'The core is not the core of a transformer or converter until thèse rectangular 
openings are made through it.' He says further: 'Thèse openings give char- 
acter to the core.' 'It Is not a core until they exist there.' 'The core is in fact 
glven such a form that it surrounds the coil in a certain sensé, and the space 
so surrounded by the core might be called a coil opening.' The core of a 
transformer is the iron part of it. It must be so constructed as to permit the 
introduction of the coils of wire approxlmately through its center. The wire 
coil must be put in to make a transformer. 1 eannot understand hovv this 
space left in the inside of the iron for this purpose can be an open space in 
the core. It might be as well said that the space left on the outside of the 
iron, between it and the incasing tank, is an open space in the core. The de- 
fendant's device has a space between the coils, and has also this rectangular 
opening for the introduction of the coils into the core ; but, for the reasons 
above expressed, thèse are not 'open spaces in its core,' within the meaning of 
the patent in suit." 129 Fed. 604. 

As already suggested, if we understand appellant's contention, it 
is that the term "open spaces in the core," in claim 4 of its patent, in- 
cludes and means spaces between the coils, and between the coils and 
the core, or that such spaces are the équivalent of spaces in the core. 
But the trouble with this suggestion is that the claim in suit describes 
no such spaces, and by its particularization impliedly excludes them. 
In that claim the patentée describes a combination consisting of cer- 
tain enumerated éléments, and by that enumeration he is bound. 

The Circuit Court held that the open spaces in the core, as described 
in claim 4, and the open spaces between the coils and between the 
coils and the core, were physically différent things ; and that this is 
so is apparent, we think, from an examination of the patent as a 
whole. As we fully concur in the conclusion reached by the Circuit 
Court, that the appellee's device, type M, does not infringe claim 4 
of appellant's patent, we pass to the second question, namely, the 
measure of recovery upon the accounting for the admitted infringe- 
ment which is predicated upon the type of transformer involved in the 
Carbide Case. 
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At the conclusion of the appellant's case the appellee demurfed to 
the évidence, on the ground that, under the showing then made, ap- 
pellant was entitled to nominal damages only. The demurrer was 
overruled by the master. The appellee then introduced évidence, 
and the cause was submitted. The master found that each and every 
part of claim 4 of appellant's patent was old, with the exception of the 
air-tight inclosing case; that the patentée made a wholly new com- 
bination described in claim 4 of his patent; that this new combination 
constituted an entirely new transformer, complète in itself; that it 
was infringed in its entirety by appellee's transformer; that the entire 
commercial value of the infringing transformers manufactured and 
sold by the appellee during the time concerned in the accounting was 
due to the présence therein of the combination described in claim 4 
of appellant's patent ; that the profits made by the appellee on the in- 
fringing transformers were merged in the profits of its gênerai busi- 
ness, so that it vyas impossible to separate them ; that the appellee kept 
no separate account of the manufacture of the infringing transform- 
ers, and did not know and could not furnish the cost of the manufac- 
ture of them, nor even an estimate of such cost; that the business of 
the manufacture and sale of the infringing transformers was so inter- 
mingled and confused with appellee's gênerai business that approxi- 
mate results only would be possible ; that the profits realized by the ap- 
pellee from the manufacture and sale of the infringing transformers, 
as nearly as it could be reached through "estimâtes, comparisons, and 
apportionments," were approximately 25 per cent, on the net amount 
of sales of the infringing transformers; that the gross sales, after 
deducting commissions, amounted to $874,060.15; that the labor and 
material amounted to $529,733.43 ; that the factory cost amounted 
to $211,893.37; that the profits realized were $134,433.35; and he 
recommended that a decree be entered in favor of appellant and against 
the appellee for that amount. 

Exceptions were filed to the findings and recommendation of the 
master, and upon final hearing the court disapproved the report of 
the master, sustained the exceptions to his findings and recommenda- 
tion, and in lieu of the decree recommended by the master entered one 
allowing appellant nominal damages only. The opinion, to which réf- 
érence was made in the decree, discloses that the court was of opinion 
that the patented combination of the appellant was only a part of the 
infringing transformer manufactured and sold by the appellee; that 
the appellant was not entitled to the entire profits realized by the ap- 
pellee from that transformer, but only to so much of the profits as 
was due to the présence in that transformer of the patented combina- 
tion; that the burden was upon the appellant to show by compétent 
évidence how much of the entire profits was due to thé use of its coni- 
bination; that the appelliant had failed to sustain the burden so rest- 
ing upon it, and the évidence for the appellee threw no light upon the 
subject; and that the rnaster's findings and recommendation proceeded 
lipon the erroneous theory that, in that situation, the appellant could 
recover the entire profits realized by the appellee from the infringing 
transformer, regàrdless of what portion of those profits arose from the 
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use of the appellant's patented combination. We are unable to concur 
in the master's findings. We think claim 4 is a limited detailed claim 
— open spaces in the core being one of its chief or distinguishing fea- 
tures. This was the view entertained by Judge Amidon upon an 
application for a temporary injunction, and by Judge Adanis at the 
hearing upon which the case was referred to the master. 129 Fed. 
604. See, also, Westinghouse Electric & Mfg. Co. v. Union Carbide 
Co., 117 Fed. 495, 55 C. C. A. 230; Westinghouse Electric & Mfg. Co. 
V. American Transformer Co. (C. C.) 121 Fed. 560, 130 Fed. 550. 

The évidence clearly shows, we think, that the thing principally 
to be desired in the construction of a transformer is to keep the coils, 
rather than the core, from becoming overheated. The appellant's 
patent, claim 4, seems to hâve proceeded upon the idea that the thing 
principally to be accomplished was to keep the core from becoming 
overheated, and to that end it provided that one élément of the com- 
bination covered by claim 4 was to be the open spaces in the core ; noth- 
ing whatever being said in that claim about open spaces between the 
coils, or about open spaces between the core and the coils. Bearing 
in mind that the thing desired is to prevent the overheating of the 
coils, it will be seen that appellant's combination, claim 4, opérâtes to 
that end only in so far as the core, if becoming overheated, would hâve 
a tendency to beat the coils. The appellee, in our view, improved 
upon appellant's device by providing, in addition to spaces in the core, 
for spaces between the coils and spaces between the core and the coils, 
through which the oil or other cooling médium could circulate and 
thereby much more certainly and efficiently accomplish the purpose de- 
sired, viz., keeping the coils at a proper state of température. This, 
we think, was a material and substantial improvement on appellant's 
combination, claim 4. It must, of course, be conceded that while ap- 
pellant's combination, claim 4, although really designed to keep the 
core from becoming overheated, also tended to keep the coils from 
becoming overheated ; but the appellee's transformer much more effi- 
ciently accomplished the resuit desired by providing for a circulation 
of oil or other cooling médium through the open spaces between the 
coils, and between the core and the coils, as well as through the open 
spaces in the core. We conlude, therefore, that the master was in 
error in finding that the entire commercial value of the infringing trans- 
formers manufactured and sold by the appellee during the time con- 
cerned in the accounting was due to the combination described in claim 
4 of appellant's patent. 

And to the extent that the appellee bas improved upon that which 
was covered by appellant's patent, claim 4, the appellant cannot de- 
mand the appellee's profits, because the only right of the appellant to 
complain of the appellee is in the use by the appellee of the patented 
combination, claim 4, and the only right which the appellant bas to 
profits realized by the appellee is confined to such profits as resulted 
solely from the use of appellant's combination, claim 4; the profits 
resulting from the improvement made by the appellee being something 
in which the appellant has no interest. The évidence shows, we think, 
that the open spaces between the coils, and between the core and the 
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coils, performed a very substantial office, and that if added to spaces in 
the core wotild, as already suggested, necessarily accomplish the desired 
resuit more certainly and more efficiently. The patented device covered 
by claim 4, being, as we view it, a limited detailed claim, and not be- 
ing generally for a circulatory System throughout the beat producing 
parts of the transformer, and the appellee's inf ringing transformer em- 
bracing something of value not covered by that claim, viz., open spaces 
between the coils, and between the coils and the core, we are of opin- 
ion that the appellant, whose patent covered only part of the infringing 
device, is not entitled to recover ail the profits made by the appellee, 
but only such as resulted f rom the patented invention. Stirrat v. 
Excelsior Mfg. Co., 61 Fed. 980, 10 C. C. A. 216 ; Baker v. Crâne, 138 
Fed. 60, 70 C. C. A. 486; Robertson v. Blake, 94 U. S. 728, 34 L. Ed. 
345; Garretson v. Clark, 111 U. S. 130, 4 Sup. Ct. 291, 28 L. Ed. 371. 

The master's report shows that appellant oiïered no évidence upon 
the question of damages, but relied entirely upon the position that 
the amount which it was entitled to recover could be based upon the 
profits realized by the appellee from the sale of the infringing device. 
The master found that the appellee kept no separate account of its 
profits realized from its infringing device, but, on the contrary, that 
the profits made by appellee on the infringing transformers were 
merged with the profits of its entire business, so that it was impossible 
to separate them, and that the appellee did not know and could not 
furnish the cost of the manufacture of the infringing transformers, or 
even an estimate thereof. We do not think the mère failure to keep 
separate the profits derived from the infringing device, under the cir- 
cumstances disclosed by the record, warrants the application of the equi- 
ty rule that where one wrongfully mingles bis goods with those of an- 
other, so that they are indistinguishable from the mass, the party in- 
jured is entitled to take the whole. This rule bas been applied in cases 
of the invasion of a copyright, where the drongdoer bas mingled in 
the book matter to which a copyright does not properly extend with 
matter covered by the copyright, "the two necessarily going together, 
when the volume is sold as a unit, and it being impossible to separate 
the profits on the one from the profits on the other, and the lawful mat- 
ter being useless without the unlawful." Callaghan v. Myers, 128 U. 
S. 617, 9 Sup. Ct. 177, 32 L. Ed. 547. 

There is no évidence tending to show that the appellant's failure 
to show how much of the appellee's profit resulted from the infringed 
combination and how much from the présence of the other éléments 
of the infringing transformer was due to any refractory or deceitful 
conduct on the part of the appellee, such as destruction or hiding of 
the books, or refusai to produce them for the use of the appellant. The 
mère failure on the part of the appellee to keep an account separating 
the profits prior to the sustaining of appellant's patent and at a time 
when, as the record shovys, appellee believed in good faith that it was 
not invading any right ôf the appellant, is not conduct which would 
render the appellee liable as a confuser of goods within the rule just 
stated, nor such conduct as would relieve appellant from the necessity 
of carrying the prescribed burden of proof. Seymour, et al. v. Mc- 
Cormick, 57 U. S. 480, 14 L,. Ed. 1024. In Keystone Mfg. Co. v. 
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Adams, 151 U. S. 139, 14 Sup. Ct. 295, 38 L. Ed. 103, the Suprême 
Court, discussing a similar question, said : 

"While It is undoubtedly establislied law that complainants In patent cases 
may give évidence tendlng to show the profits realized by défendants from use 
of the patented devlces, and thus enable the courts to assess the auiounts whicli 
the complainants are entltled to recover, yet it is also true that great difflcnlty 
l:as always been found, In the adjudicated cases, in applylng the rule that the 
profits of the défendant afford a standard whereby to estimate the aiiiount 
which the plalntifï is entitled to recover, and In deflning the exteut and limita- 
tions to which this rule is admittedly subject. Such a nieasure of damages is 
of comparatlvely easy application, where the entire machine used or sold is 
the resuit of the plalntiff's invention ; but when, as in the présent case, the 
patented invention is but one feature in a machine embracing other devices 
that contribute to the profits made by the défendant, serions dlfiiculties arise. 
It is unnecessary, In this opinion, to review the numerous cases, some at law, 
others in equity, whereln this court has considered varions aspects of this 
question. It Is sufficient to say that the conclusions reached may be briefly 
stated as follows: It is compétent for a complainant, who has established the 
valirtity of his patent and proved an infringement, to demand, in equity, an 
account of the profits actually realized by the défendant from his use of the 
patented device ; that the burden of proof is on the plaintiff ; that wbere the in- 
frlnged device vvas a portion only of défendants machine, whîeh embraced 
inventions covered by patents other than that for the infringement of which 
the suit was brought, in the absence of proof to show how mneh of that profit 
was due to such other patents, and how much was a manufacturer's profit, tbe 
comt)lainant is entitled to nominal damages only" — citing Seymour v. McCor- 
miek, 16 How. 480, 14 L. Ed. 1024 ; Rubber Co. v. Goodyear, 9 Wall. 788, 19 L. 
Rd. r,m; Mowrv v. Whitney, 14 Wall. 620, 20 L. Ed. 860; Elizabeth v. Pave- 
ment Co., 97 U. S. 126, 24 L. Ed. 1000. 

In Garretson v. Clark, 111 U. S. 120, 4 Sup. Ct. 291, 28 h. Ed. 371, 
the Suprême Court quoted with approval a statement of the rule an- 
nounced by the Circuit Court, as follows : 

"The patentée must in every case give évidence tending to separate or ai> 
portion the defendant's profits and the patentee's damages between the pat- 
ented feature and the unpatented features, and such évidence must be rellable 
and tangible, and not conjectural or spéculative." 

And upon this question the burden of proof is upon the complainant. 
If he fails to carry this burden, he is entitled only to nominal damages. 
In Tilghman v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894, 31 L,. Ed. 664, 
the court, in the course of its opinion, said : 

"The infringer is liable for actual, not for possible, gains. The profits, there- 
fore, which he must account for, are not those which he might reasonably hâve 
made, but those which he did make, by the use of the plalntiff's invention ; or, 
in other words, the fruits of the advantage which he derived from the use of 
that invention over what he would hâve had in using other means thau open to 
the public and adéquate to enable him to obtain an equally bénéficiai resuit. If 
there was no such advantage in his use of the plalntiff's invention, there eau be 
no decree for profits, and the plalntiff's only remedy is by an action at law for 
damages." 

Hère the appellant failed to prove by reliable or tangible évidence 
that the entire value of the infringing transformer as a marketable ar- 
ticle was properly and legally attributable to appellant's patented com- 
bination embodied therein, and so, in the light of the décisions above 
cited, and many others, which we hâve examined, announcing the same 
rule, we think that the appellant is entitled to recover nominal dam- 
ages only ; in other words, that as part only of the profits made by the 
173 F.— -24 
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appellee are attributable to the appellant's conibination, the balance 
being attributable to the présence in the infringing device of éléments 
not included in that combination, and as the appellant failed to make 
proof of how much of the total profits was due to the présence of its 
combination in the infringing device, there is nothing upon which 
more than a nominal recovery could be grounded. 

The conclusion reached is that the decree finding that the device, 
type M, without open spaces in the core, now manufactured by the ap- 
pellee, does not infringe appellant's patent, and that the appellant is 
entitled to nominal damages only on accoimt of the infringing device, 
must be affirmed. 

SANBORN, Circuit Judgc (dissenting). A clear conception of the 
desideratum, and of the root, principle, or mode of opération of an 
invention devised to attain it. is indispensable to a correct décision of 
a question of infringement, because that device or combination is the 
mechanical équivalent of another under the law of patents which ac- 
complishes the desideratum in substantially the same way, although the 
devices difïer in name, form, location, or shape. Machine Company v. 
Murphy, 97 U. S. 120, 125, 24 L. Ed. 935 ; Winans v. Denmead, 15 
How. 330, 342, 14 L. Ed. 717 ; Blandy v. Griffith, 3 Fish. Pat. Cas. 
(;09, 616, 3 Fed. Cas. 675,678. The claim of the invention involved in 
this case is: 

"The combination, sulistnntially as deseribed, of an electric converter con- 
strueted with open spaces in Its core, an iuclosing case, and a nonconductlug 
lluid or gas in said case adapted to circulate tlirougli said spaces and about 
tlie converter." 

The spécification of a patent, which forms a part of the same ap- 
plication as its claim, must be read and construed with it, to ascertain 
the true meaning and actual intent of the parties to the contract which 
the spécification and the claim évidence, for the purpose of determining 
what the principle or mode of opération was which the parties intended 
to secure to the patentée. Seymour v. Osborne, 11 Wall. 516, 547. 20 L. 
Ed. 33 ; O. H. Jewell Filter Co. v. Jackson, 72 C. C. A. 304, 308, 140 
Fed. 340, 344. Prior to the invention under considération it had been 
impracticable to use converters cooled by the natural circulation of 
air which had a capacity of more than 10 kilowatts. But by the use of 
the patentee's combination, by means of which a circulation of oil 
through and around the converter in an inclosed case was eflfected, 
converters with a capacity of 500 kilowatts became serviceable and 
merchantable. The following terms of the spécification show the ob- 
ject and the principle or mode of opération of the invention: 

' "The ob.1ect of this invention Is to provide a simple and efticieut converter. 
\Yhicli will not become overlieated wlien euiployed for a long tlme in traus- 
forming currents of high electromotive force. * * * The core is preferabl.v 
coniposed of thin plates of soft iron, a, a. * * * The plates are prefenibly 
constructed with two rectangular openlngs, e^ and e^, through whleh the wlres 
pass. * * * Bach group of — say flve or six — plates thus applled is pref- 
erably separated from the succeeding group by air spaces. Thèse may be pro- 
duced by passing tubes, fi, f^, which may be of soft iron or other métal, or ot 
vulcanized filier, along the lengths of the plates. It may be sufflcient In other 
instances to block the groups of plates apart at intervais, iustead of extending 
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the tubes the ehtlre length. * * * Prefei-ablj', also, the priiuary and see- 
ondary coils, Ci, C2, are separated froin eaoli other In a similar manner. 
* * * It may be preferred in some instiinces to surrouiid the convertei- wlth 
some oil or paraffine, or other sultable material, which wlll assist lu preserving 
insulatlon and wil! net be lujured by heating. ïhis material, wheii in a liquid 
form, circulâtes through the tubes and the Interveuiug spaees of the coils and 
plates, and préserves the insulation, excludes tlie moisture, and cools the con- 
verter. The entlre converter may be sealed iiito au inclosing case." 

The daim under considération is restricted to the invention of the 
combination, substantially as described in this spécification, of an elec- 
tric converter with open spaees in its core, an inclosing case, and a non- 
conducting fluid or gas in the case adapted to circulate through the 
spaees in and about the converter. What was the object of this inven- 
tion ? The prévention of the overheating of the converter, and of ev- 
ery part of it. What was the root, the principle, or mode of opération 
whereby this object was to be attained? The circulation of oil in a 
sealed case oyer increased radiating surfaces "through the tubes and 
the intervening spaees of the coils and plates," whereby the converter 
is cooled, insulation is preserved, and moisture is excluded. In my 
opinion the principle of the invention patented under claim i is not 
either the rectangular openings across the planes of the iron plates, 
nor the tubes between the plates, nor the blocked spaees between them, 
nor the openings between the coils, nor any of the éléments of the 
combination, ail of which are described in the spécification as prefer- 
ably employed, but it is the circulation of the oil over increased radi- 
ating surfaces by means of the combination patented through open 
spaees in and about the converter, and what Westinghouse seeured by 
this claim was, not the particular openings he specified as preferably 
made in the core or in the converter, but, as held by the Circuit Court 
of Appeals of the Second Circuit, in the décision upon which this and 
other suits for the infringement of this patent rest — 

"the means by which the external and internai surface of the heat-producing 
parts of a converter were cooled by such an arrangement and séparation of 
parts as would permit the circulation about them of oil, and the means for 
the rétention of said oil within and about said surfaces whereby the beat from 
the oil radlated to the surrounding air." Westinghouse Electric & Mfg. Co. v. 
Union Carbide Co., 117 Fed, 495, 498, 55 C. C. A. 230. 

The défendant first made and sold a converter with open rectangular 
spaees in the soft iron plates in which the coils were inserted, with 
open spaees between the plates, and with open spaees between the 
coils, and it was adjudged an infringement. It then made and sold a 
converter, called "Type M," with ail the open spaees specified by the 
patentée exeept those between the plates, and with spaees between the 
coils and the plates, and it seeks to eseape infringement because it has 
seeured the requisite increased radiating surface by substituting the 
open spaees between the plates and the coils for the open spaees be- 
tween the, plates described by Westinghouse, while it retains ail the 
other open spaees and détails of his description. But the substance of 
this invention is the circulation of oil around and through increased 
radiating surfaces in a converter inelosed in a sealed case, and the lo- 
cality in which- the increased surfaces are placed and the forms in which 
they are embodied are immaterial upon the question of infringement, 
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because the principle or mode of opération is the same, whetlier the sur- 
faces are exposed by openings between the iron plates through which 
the oil circulâtes to and along the coils from without or by openings 
between the iron plates and the coils through which the oil may pass. 
In either case the object of the invention is attained by the circulation 
of the oil over the increased radiating surfaces of a converter in a 
sealed case. 

It is contended that the spaces between the coils and the plates are 
more efficient in cooling the coils which are more likely to become over- 
heated than the plates. But in my opinion the évidence fails to sustain 
this contention, and if it were sustained the défendant could not escape 
infringement by appropriating and then improving the patented com- 
bination of the complainant. The spaces between the coils and the 
plates are the plain mechanical équivalents of the spaces between the 
plates, because they do the same work in the same way. They cool 
the converter by the circulation of the oil through them and over in- 
creased radiating surfaces in a closed case, and — 

"if two devlces do the same work in substaBtially the same way and aceom- 
plish the same resuit thev are the same, even though they differ in name, form, 
or shape." Machine Company v. Murphy, 97 U. S. 120, 125, 24 L. Ed. 935. 

"Where the whole substance of the invention may be copied In a différent 
form, it is the duty of courts and juries to loolî through the form to the sub- 
stance of the invention for that which entitled the inventor to his patent and 
which the patent was designed to secure. When that is found there Is an in- 
fringement, and it is not a défense that it is embodled in a form not described 
and in terms claimed by the patentée." Winans v. Denmead, 15 How. 330, 
342, 14 L. Ed. 717. 

Because the open spaces between the coils and the plates, which 
the défendant substituted for the open spaces between the plates, were 
the mechanical équivalents of the latter, and because the defendant's 
type M was a copy of the whole substance of the complainant's inven- 
tion, that converter seems to me to constitute an infringement of the 
fourth claim of the Westinghouse patent. Moreover, the limitation of 
the words "open spaces in the core" in this fourth claim to the open 
spaces between the plates of the core seems to me to be unwarranted 
by the claim and spécification (1) because the spaces between the plates 
are the subject of a spécifie claim, No. 3 in this patent, and therefore 
thèse spaces are presumably not covered by the gênerai claim of the 
combination which is hère in suit; and (3) because the spécification 
describes three other classes of open spaces in the core, to vi'it, "two 
rectangular openings, e^ and e^, through which the wires pass," "tubes, 
f *, f \ which may be of soft iron or other métal, or of vulcanized fiber, 
along the lengths of the plates," and the spaces between the coils, 
which "are separated from each other in a similar mahner" — that is 
to say, by tubes or blocks between them. Not only this, but the open 
spaces between the plates are not claimed to be, and are not, an es- 
sential élément of the combination of the fourth claim, but are ex- 
pressly stated in the spécification to be a mère préférable method of 
constructing the converter, so as to give it increased radiating surface. 
On this subject the spécification reads : 

"Each group of — say flve or six — plates thus applied Is preferably separated 
from the succeeding group by air spaces. Thèse inay be produced by tubes, 



WESTINGHOU8E ELEC. & MFG. CO. V. WAGNEK ELEC. A MFG. CO. 373 

fi, f 1. • ♦ * It may be sufficient in other instances to block tlie group of 
plates apart at intervais, instead of extending tbe ttibes the entire length." 

The statute requires that the inventer shall point out the principle 
of his invention — 

"and the best mode in which he bas contemplated applying that principle, so 
as to distinguish it from other inventions ; and he shall particularly point out 
and dlstlnetly claim the part, improvement, or comblnation which he claims as 
his invention or dlscovery." U. S. Cbmp. St. 1901, § 4888. 

A patent for a combination claimed secures the association of the 
éléments specified, but does not claim or patent any of the éléments or 
détails of the spécification. They are but a part of the préférable 
method pointed out, and one who takes and uses the principle and the 
whole substance of an invention, as the défendant has in its type M, 
may not escape infringement by the mère substitution of other obvious- 
ly équivalent means or détails for some of the means described by the 
patentée as a part of his préférable mode of applying his principle. Pa- 
per Bag Patent Case, 310 U. S. 405, 418, 28 Sup. Ct. 748, 53 L. Ed. 
1122; Deering v. Harvester Works, 155 U. S. 286, 302, 15 Sup. Ct. 
118, 39 L. Ed. 153 ; City of Boston v. Allen, 91 Fed. 348, 249, 33 C. 
C. A. 485, 486 ; Reece Button Hole Ma. Co. v. Globe Button Hole Ma. 
Ce, 61 Fed. 958, 964, 10 C. C. A. 194, 300 ; Brammer v. Schroeder, 
106 Fed. 918, 938, 930, 46 C. C. A. 41. 

Turning to the question of damages for the infringement by the 
manufacture and sale of defendant's first converter, we are met by 
the claims that the complainant was entitled to no recovery because 
the défendant improved the patentee's combination by adding open 
spaces between the plates and the coils, and no évidence was produced 
which separated the profits attributable to that improvement from 
those derived from the patented combination, and because the défend- 
ant did not stand in the relation of a trustée of the profits for the 
patentée, and owed it no duty to keep them separate, or to account 
for them. There is some testimony in the record that the coils became 
more overheated than the plates, and that the open spaces between the 
coils and the plates tend to cool the former more efficiently than the 
spaces between the plates. But the spaces between the plates permit 
the oil to circulate between the plates against and around the coils, 
and the évidence of the superiority of the spaces between the coils and 
the plates fails to persuade my mind that the latter constituted any 
real improvement upon the mode described by the patentée. On the 
other hand, it leads me to believe that thèse new spaces and this theory 
concerning them constituted a mère subterfuge of the défendant, con- 
ceived to avoid a just liability for its infringement. 

Moreover, the measure of the complainant's damages was not the 
différence between the profits the défendant would hâve derived from 
the complainant's combination and those it did dérive from its form of 
it. It was the différence between the profits wihch the défendant de- 
rived from the use of the complainant's combination and those it might 
hâve derived from the use of any other combination then known and 
open to the public which would hâve produced an equally bénéficiai 
resuit. Tilghman v. Proctor, 125 U. S. 136, 146, 8 Sup. Ct. 894, 31 
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L. Ed. G64. And as there was no such combination or converter the 
alleged improvement was immaterial. The indisputable facts that 
converters that hâve a capacity between 10 kilowatts and 500 kilowatts 
were first made serviceable and merChantable by the complainant's com- 
bination, and that ail the converters made and sold by the défendant 
were of this capacity and embodied thé complainant's combination, lie 
conceded at the foundation of this case. Without the complainant's 
combination, whereby the oil was circulated in a sealed case through 
the intervening spaces of the coils and plates and around the converter, 
the défendant never could hâve used or sold one of its infringing trans- 
formers. In the light of thèse facts the master found that the entire 
commercial value of the infringing converters manufactured and sold 
by the défendant during the time concerned in the accounting was due 
to the complainant's combination. "The conclusions of the master, 
depending upon the weighing of conflicting testimony, hâve every 
reasonable presumption in their favor, and are not to be set aside or 
modified, unless there clearly appears to hâve been error or mistake on 
his part." Tilghman v. Proctor, 135 U. S. 136, 150, 8 Sup. Ct. 894, 
31 L. Ed. 664; Metsker v. Bonebrake, 108 U. S. 66, 2 Sup. Ct. 351, 
27 L. Ed. 654. And the évidence not only fails to disclose to my mind 
any error or mistake in the findings of the master, but compels my as- 
sent to his conclusion. 

Is the complainant barred from the recovery of any of the profits 
the défendant derived from its infringement because it failed to sep- 
arate those derived from its combination from those which the de- 
fendant otherwise derived from the infringement? It is settled rule 
that: 

"ITpon a bill In equity by the owuer agalnst Infringers of a patent, the plain- 
tiff Is entitled to recover the amount of gains and profits that the défendants 
haye made by the use of his invention. * * * The reasons that bave led 
to the adoption of this rule are that it cornes nearer than any other to doiug 
complète justice between the parties ; that In equity profits made by the In- 
fringer belong to the patentée, and not to the infringer ; and that it is incon- 
sistent with the ordinary princiijles and practiee of courts of chancery, either, 
ou the one hand, to permit the wrongdoer to profit by his own wrong, or, ou 
the other hand, to make no allowance for the cost and expense of conducting 
his business, or to undertalte to punish him by obliging him to pay more than 
a falr compensation to the person wronged. The lufrluger is llable for actual, 
not for possible, gains. The profits, therefore, whleh he must aceount for, are 
not those which he mîght reasonably bave made, but those whlch he dld make, 
by the use of the plalntifC's Invention ; or, in other words, the fruits of the 
advantage which he derived from the use of that Invention over what he would 
bave had in using other means then open to the public and adéquate to enable 
him to obtain an equally bénéficiai result. • • * A court, of equity whlch bas 
acqulred, upon some équitable ground, .lurisdlction of a .suit for the Infringe- 
ment of a patent, wlU not send the plaintiflf to a court of law to recover dam- 
ages, but will itself administer full relief by awarding, as a substltute for 
légal damages, a compensation computed and measured by the same rule that 
courts of equity apply to the caSe of a trustée who bas wrongfuUy used the 
trust property to his own advantage. Root v. Ralhvay Company. lOEÏ U. S. 
189, 214, 2lS, 26 L. Ed. 975." Tilghman v. Proctor, 125 U. S. 130, 144, 145, 
146, 14S, 8 Sup. Ct. 894, 31 L. Ed. 664. 

Let us apply thèse rules to this' case. The complainant is entitled to 
the fruits of the advantage which the, défendant derived over what it 
would hâve had in using any other known converter then open to the 
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public and adéquate to enable it to obtain an equally bénéficiai resuit. 
There was no other known converter open to the public which could 
be used to produce the resuit obtained by complainant's combination. 
The complainant was consequently entitled to ail the profits and ail 
the advantages derived from the defendant's use of the infringing 
machine. Crosby Steam Gage Valve Company v. Consolidated Safetv 
Valve Company, 141 U. S. 441, 448, 449, 12 Sup. Ct. 49, 35 L. Ed'. 
809; Manufacturing Company v. Cowing, 105 U. S. 253, 26 L. Ed. 
987. 

The décisions présent two classes of cases, each governed by its 
ovvn measure of profits recoverable for an infringement. Where the 
patented device is a slight improvement upon an existing and operative 
machine, which accomplished the same resuit without as with the pat- 
ented improvement, as in Garretson v. Clark, 111 U. S. 120, 4 Sup. Ct. 
391, 28 L. Ed. 371, where the patented improvement was a slight 
change in the jaw of a well-known and operative mop head, Keystone 
Mfg. Co. V. Adams, 151 U. S. 139, 14 Sup. Ct. 295, 38 L. Ed. 103, 
where the improvement patented was a revolving winged shaft at- 
tached to an old operative and successful corn sheller to facilitate the 
movement of the corn into the sheller, and in Seymour v. McCormick, 
16 How. 480, 14 L. Ed. 1024, where the improvement was a driver's 
seat upon an operative and successful harvesting machine, the profits 
from the sale or use of the entire machine, the entire mop head, the 
entire corn sheller, or the entire harvesting machine may not be re- 
covered by the patentée ; but his recovery is limited to the profits de- 
rived from the patented improvement to the operative machine only. 
And when a complainant bas a patent upon improvements to a ma- 
chine, parts of which are patented to others under prior grants, as in 
Blake v. Robertson, 94 U. S. 728, 24 L. Ed. 245, the recovery is like- 
wise limited to the profits derived from the complainant's patented im- 
provement separated from those derived from the improvements pat- 
ented to others. But where the complainant's patent secures a new 
combination, or a new machine, which accomplishes a resuit never 
attained before it was invented, the entire profits derived from the in- 
fringing device are recoverable; for, since no combination or device 
existed before the invention by which the desired object could be at- 
tained, there is no combination or device but the inventor's to which 
the profits can be lawfully attributed. Crosby Steam Valve Company 
v. Safety Valve Company, 141 U. S. 441, 448, 449, 454, 12 Sup. Ct. 
49, 35 L. Ed. 809; Brennan & Company v. Dowagiac Mfg. Co., 162 
Fed. 472, 475, 89 C. C. A. 392, 395; Dowagiac Mfg. Co. v. Superior 
DriU Company, 162 Eed. 479, 481, 89 C. C. A. 399; Elizabeth v. 
Pavement Company, 97 U. S. 126, 24 L. Ed. 1000 ; Manufacturing 
Companv v. Cowing, 105 U. S. 253, 26 L. Ed. 987; Hurlbut v. Schil- 
linger, 130 U. S. 456, 9 Sup. Ct. 584, 32 L. Ed. 1011 ; Warren v. Keep. 
155 U. S. 265, 15 Sup. Ct 83, 39 L. Ed. 144 ; Ruggles v. Eddy, 20 Fed. 
Cas. No. 12,116; Zane v. Peck (C. C.) 13 Fed. 475; Fifield v. Whitte- 
more (C. C.) 33 Fed. 835 ; Creamer v. Bowers (C. C.) 35 Fed. 206 ; 
Orr & Lockett Hdwe. Co. v. Murray, 163 Fed. 54, 56, 89 C. C A. 492. 
I am unable to escape the conviction that the case in hand falls 
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under the latter rule. The daim iipon which this suit is founded is for 
a patented combination of old éléments. It is not restricted to the 
open spaces between the plates, or to the inclosing case or to anything 
but the association of ail the éléments described and claimed. Neither 
the open spaces between the plates, nor the tubes, nor the plates, nor 
the coils, nor the oil, nor the spaces between the coils, nor any other 
détail of the combination, is patented by this fourth claim of the pat-' 
ent. Any one may use, without infringing this claim, not only thèse 
détails, but also any one, or ail but one, of the essential éléments of the 
combination. The thing patented is one, single and entire. It is the 
combination of ail the essential éléments into the entire new con- 
verter which the combination produces. No one can infringe this claim 
of the, patent who does not appropriate this entire new combination 
and this machine which that combination produces. And as this new 
combination and the converter it produces accomplished a resuit never 
attained before, a resuit that no known device or combination open to 
the public while the infringement hère in controversy was continuing 
would produce, this case is not governed by the rule applicable to slight 
improvements on old machines which accomplished the same resuit 
before as after the patented improvement, illustrated by Garretson v. 
Clark, 111 U. S. 120, 4 Sup. Ct. 291, 28 L. Ed. 371, and other cases 
of that class; but the complainant is entitled to ail the profits which 
the infringer derived from the appropriation of the new combination 
and machine. Brennan & Company v. Dowagiac Mfg. Company, 163 
Fed. 473, 475, 89 C. C. A. 392 ; Yesbera v. Hardesty Mfg. Co. (C. 
C. A.) 166 Fed. 120, 135, and cases of that class cited above. 

It appears to me, therefore, that the complainant was the owner of 
ail the profits which the défendant derived from the manufacture and 
sale of the infringing converter, and that the défendant was in equity 
a trustée of those profits for the complainant. The Suprême Court dé- 
clares that it is the established rule of the nation that in a case of this 
nature a court of equity will administer full relief by awarding "a 
compensation computed and measured by the same rule that courts of 
equity apply to the case of a trustée who lias wrongfully used the trust 
property to his own advantage." Tilghman v. Proctor, 125 U. S. 
136, 148, 8 Sup. Ct. 894, 31 L. Ed. 664. What is that rule ? Chancellor 
Kent stated it in Hart v. Ten Eyck, 2 Johns. Ch. (N. Y.) 62, 108, in 
thèse words: 

"The rule of law and equity is strict and severe on such occasions. If a 
party, having charge of the proijerty of others, so confuse it with hls own that 
tlie Une of distinction cannot be traced, ail the inconvenience of the confusion 
is tlirown upon the party who produces it, and it is for hlm to distinguish his 
own property or lose it." 

The Suprême Court approved this statement of the rule in The Ida- 
ho, 93 U. S. 575, 576, 23 L. Ed. 978. 

The primary duty of a trustée is to keep the property of his cestui 
que trust separate from his own, to keep an account of it, and to deliver 
it to the cestui que trust. This infringer kept no account of thèse 
profits, but mingled them with the profits of its gênerai business, so 
that it was impossible for it, or for any one, to accurately separate them. 
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But tlie record contains persuasive évidence of the entire amount which 
the défendant received from the sale» of the infringing converters, and 
that it customarily added to the cost of manufacture and sale a profit 
of 25 per cent, to make up its selling price. There is also persuasive 
évidence of the total amount received by the défendant from ail its 
business during its infringing years and of the total profits derived 
from its business during thèse years. Thèse are ample facts upon 
which to base a just and equitajjle finding of the amount of profits 
which the défendant derived from the sale of thèse infringing ma- 
chines. The master has made a finding after a careful considération 
of ail the évidence upon the subject, and that finding is presumptively 
right. The indisputable facts that for years the défendant continued 
to infringe, until it had made and sold infringing machines from which 
it realized more than $800,000, are sufiicient to satisfy the mind that its 
appropriation of the complainant's combination was profitable, and 
when to this is added the évidence that 25 per cent, of the cost was 
ordinarily added by it to make its selling price, it seems to me to be 
inéquitable to permit the défendant to keep this property of the com- 
plainant, because it mingled it with its own, and thus allow it to take 
advantage of its own wrong. Of such a défense Lord Chancellor 
Brougham said in Docker v. Somes, 2 Myl. & Keene, 674 : 

"When dld a court of .lustice, whether adminlistered according to tlie rules 
of equity or law, ever listen to a wroiigdoèr's argument to stay tlie arm of 
.justice grounded on the steps he himself had successfuUy taken to prevent his 
iuiquity from being traced? Rather, let me ask, when did any wroiîgdoer ever 
yet possess the hardihood to plead, In aid of hls escape from .justice, the ex- 
trême difflculties he had contrlved to throw in the way of pursult and détec- 
tion, saying: 'You had better net malîe the attempt, for you will find I hâve 
made the search very troublcsome?' The ansvver is: 'Tlie court will try.' " 

The défendant cites again the cases of Garretson v. Clark, 111 U. 
S. 120, 4 Sup. Ct. 291, 28 L. Ed. 371, Seymour v. McCormick, 57 U. 
S. 480, 14 L. Ed. 1024, and Keystone Mfg. Co. v. Adams, 151 U. S. 
139, 14 Sup. Ct. 295, 38 E. Ed. 103, in défense of its course ; but they 
are inapplicable, because in such cases of slight improvements on oper- 
ative machines it is often impossible for the infringer to know the por- 
tion of the profit attributable to the improvement, and hence its duty 
to keep that part separate is not so imperative. But where, as in the 
case in hand, the complainant is entitled to the entire profits from the 
infringing devices of the défendant, the duty is imperative, and the 
failure to discharge it, or the failure to distinguish subsequently such 
profits from its own, subjects, and ought to subject, the infringer, and 
not its victim, to any unavoidable loss that results from the inaccura- 
cy either of the defendant's disclosure of its profits or of the complain- 
ant's proof, when there is any substantial évidence upon which to base 
..-1 estimate of the profits derived from the infringing devices. 

In like cases, upon évidence similar, Jjut far less accurate and con- 
.'incing than that in this record, infringers hâve been refused per- 
mission to take advantage of their own wrong, and hâve been required 
ïo pay the estimated profits they derived from the infringing devices 
by the Circuit Court of Appeals of the Sixth Circuit in Brennan & 
Company v. Dowagiac Mfg. Company, 89 C. C. A. 392, 396, 162 Fed. 
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473, 476, Dowagiac Mfg. Company v. Superior Drill Company, 89 C. 
C. A. 399, 400, 163 Fed. 479, 480, and P. P. Mast & Company v. Su- 
perior Drill Company, 154 Fed. 45, 57, 83 C. C. A. 157, and by the 
Circuit Court of Appeals in the Second Circuit in Wales v. Waterbury 
Mfg. Ce, 101 Fed. 126, 130, 41 C. C. A. 250, 253, 254, and I am of the 
opinion that this court ought to pursue the same course in the case be- 
fore us. 

For the reasons which hâve been stated, I am unable to concur in 
the view of the majority that the decree of the court below should be 
affirmed; and I think it should be reversed, and a decree should be 
rendered for the complainant. 



SIROCCO KXGINEERIXG CO. v. B. F. STURTEVANT CO. 
(Circuit Court, S. D. New York. October 21, 1909.) 

1. Patents (§ 138*) — Reissue— Effect of Delay in Makino Application. 

Where a patentée, on obtaining information of prlor foreign patents and 
becomlng convinced that some clalms of his patent had Inadvertently been 
inade too broad, proinptly applied for a reissue whieh did not broaden 
the invention claimed, and no rlghts are showu to bave intervened, the 
faet alone that the application was not made for seven years after the 
grantlng of the original does not render the reissue Invalld. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 201-203; Dec. 
Dlg. § 138.* 

Tiuie for application for reissue, see note to United Blue-Flaine OU 
Stove Co. V. GhiKler, 55 O. C. A. 560.] 

2. Patents (§ 328*)— Reissiie— Validity. 

The Davidson reissue patents Nos. 12,790 and 12,797 (original No. 6G2,- 
395), for a centrifugal fan or pump, are not so clearly void as to justify 
their being so held on deuiurrer. 

[Ed. Note.— For other cases, see Patents, Dec. Dig, § 328.*] 

In Equity. Suit by the Sirocco Engineering Company against the 
B. F. Sturtevant Company for infringement of reissued letters patent 
Nos. 12,796 and 13,797 (original No. 663,395), for a centrifugal fan 
or pump granted to Samuel C. Davidson. On demurrer to amended 
bill. Demurrer overruled. 

For prior opinion, see 171 Fed. 440. 

Arthur C. Fraser, for complainant. 
O. F. Hibbard, for défendant. 

HOUGH, District Judge. The décision upon demurrer to the orig- 
inal bill substantially held that some reason or explanation must be 
given for a delay of over seven years in applying for reissued letters 
patent. By amendment an explanation has been given, viz., that the 
original letters patent were drawn in good faith, but "without full 
knowledge of the prior art nor of the précise nature or novelty of the 
invention"; that, after commercial success had been obtained, the 
patentée became aware that his letters patent "were being inf ringed by 
the défendant herein," and thereupon an action was brought in this 

•For other cases see same toplc & § mumbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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court ; that several months after such action was begun this défendant 
set up as an additional défense "a certain alleged newly discovered 
foreign patent never previously cited nor known" to the patentée ; 
that thereupon careful considération was given said foreign patent (in 
connection with knowledge already at hand) for between two and three 
months, at the end of which time the patentée, under advice of counsél, 
concluded that "certain of the claims" of the original patent were 
"void or of doubtful validity," and that said original patent really "in- 
cluded three separable and distinct improvements or inventions which 
could and should hâve been patented separately," wherefore the pat- 
entée concluded to correct "this error," i. e., the failure to obtain three 
patents originally, and the undue "breadth of said claims," by reissu- 
ing the original patent in three divisions, ail of which was accordingly 
done with great diligence, and thereupon this action was brought 
against the same défendant confessedly for the same infringement but 
only upon two of the reissues. 

The amended bill does not explain in what the "undue breadth" of 
claims consisted. Profert is made of the patents tô be considered. De- 
fendant now asserts that the excuse or reason given for obtaining the 
reissues is insufficient, and that the reissues are void. 

As explained on argument, error is alleged in the patentee's proceed- 
ings in two regards : ( 1) The plaintiflf was not entitled to any reissue 
whatever under the statute, and (2) if he was originally so entitled sev- 
en years' delay has deprived him of that right. 

Under the décisions of which Topliff v. Topliflf, 145 U. S. 156, 12 
Sup. Ct. 825, 36 L. Ed. 658, and Miller v. Brass Co., 104 U. S. 350, 
26 L. Ed. 783, are the leading cases, neither proposition advanced by 
défendant can be considered with any satisfaction, without examining 
and comparing the original and reissued patents. This is because thèse 
cases draw a clear distinction between broadened reissues and "nar- 
rowed and truthful reissues." Maitland v. Goetz Mfg. Co., 86 Fed 
128, 29 C. C. A. 611. Mère convenience, or an orderly désire to hâve 
inventions neatly arranged, is not enough to authorize a reissue. The 
original patent must hâve been either inoperative or invalid, and the 
defect must arise either from a spécification defective or insufficient, 
or because the patentée claims as his own more than he had a right to 
claim; and, further, such error must grow out of inadvertence, acci- 
dent, or mistake, without intention to def raud or deceive. An examina- 
tion of the original patent (662,395) shows very plainly that what the 
patentée conceived himself to bave invented is a particular form of fan 
or pump. Its most familar embodiment is commonly known as a cen- 
trifugal ventilator. The fan is appropriately described in argument as 
a "squirrel cage" ; that is, it is a cylinder formed by the affixing of 
narrow fan blades close together to the periphery of a circular dise, 
and at right angles to the plane of said dise. Such a construction is 
obviously a cylinder of a length regulated by the length of the fan 
blades ; open at one end, closed by the dise at the other, and having 
a hollow center of great diameter as compared with the diameter of the 
cylinder formed by the circumferential blades. This cylindrical con- 
struction when revolved rapidly upon its axis (by appropriately con- 
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necting the hnb of the dise to proper machinery) constitutes a method 
according to die patent of drawing any fluid (either gaseous or liquid) 
into the hollow "intake cliamber, in which it expands withont per- 
ceptibly revolving until it is caught by the blades and drawn into the 
(spaces) between tlieni, whereby the fluid in thèse (spaces) is converted 
into a whirHng shell of fluid, whereby it is thrown outward by centrif- 
ugal force and discharges from the outer sides of the (spaces between 
the blades) as a whirHng and expanding shell of fluid, the individual 
particles of which move in a tangential direction." 

The patentée did not and does not assert that there were no centrif- 
ugal fans before his, but he does assert that such other fans had em- 
ployed "blades of great radial measurement" or were propeller fans, 
i. e., wheels with paddles which merely acted "upon the fluid with a 
wedging action, pushing it from them without materially rotating it." 
The patentée discovered (as he originally asserted) that "by providing 
a relatively large intake chamber practically unobstructed by the projec- 
tion into it of blades or other parts, and by employing blades which 
extend as short a distance from the periphery of the fan inward as is 
consistent with strength of construction," vibrations and eddies were 
minimized, and the "velocity and volume of fluid discharged for a given 
speed of révolution (were) greatly increased." This was the kernel 
of complainant's invention. In other words, the discovery consisted 
in providing a means of constructing and operating a centrally rotating 
narrow bladed fan or pump of cylindrical form with a large unob- 
structed axial intake chamber. The patent covered a large variety of 
forms, ail cylindrical, ail with large intake chambers, ail with narrow 
blades, ail axially rotated, and differing from each other only in the 
shape and size of the fan blades, their relations to each other in pe- 
ripheral or circumferential adjustment, and the relation of casing to 
fan or pump. 

As reissued. No. 12,796 shows the same construction and repeats 
many of the original claims, but modifies others so as to describe a 
construction in which the intake edges of the peripheral fan blades 
shall be as nearly as possible the same distance from each other as are 
the outer or discharging edges of the same. The efïect of this is said 
to be that the "inner edges revolve at a peripheral speed so nearly ap- 
proaching that of the outer edges that the fluid is drawn in at (said) 
inner edges at approximately the same rate as it is discharged from 
the outer edges." No. 12,797 sets forth the same construction as in 
the original patent, but modifies most of the claims so as to cover only 
that form of construction wherein curved or polygonally angled blades 
are employed and circumferentially arranged so that their "outer edges 
incline forwardly in advance of their inner edges, and which are con- 
cave on their advancing sides." The patentée then states in this reissue 
that "such forward inclination of the blades results in the discharge of 
the fluid at a velocity exceeding the circumferential speed of the outer 
edges of the blade. This effect is most marked when the outer width 
of the (spaces between the blades) is less than their inner width." The 
third reissue is not involved in this case, and covers a form of construc- 
tion in which the blades are open at their intake ends. If I bave cor- 
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rectly followed the transmutations of this patent, the two reissues now 
in suit présent inventions which were clearly described in the original 
patent. I do not think it would hâve been possible for any form of 
drum-shaped axially rotating fan with narrow blades and a large un- 
obstructed axial intake chamber to hâve been constructed which would 
not hâve been either an infringement or an anticipation according to 
the time of its devising. The only effect of thèse two reissues is to 
separate that form of fan in which the blades are as nearly parallel 
to each other as cylindrical construction will admit, from that in which 
concave blades are so arranged as to be nearer each other at their outer 
edges than they are at their inner. Of course, the différent rates or 
velocities of tangential discharge set up in the reissues as marking 
thèse differing forms of construction cannot be patented; only the 
means for producing such results can be protected. 

By mère reading the patents, without the aid of expert testimony, or 
examination of actual machines, no entirely satisfactory conclusion can 
be reached. But by construing the patents as read most favorably for 
the complainant, I conclude : 

The reissues in question are not broadened; that is, everything 
claimed or described in either of the reissues in suit was fully described 
and (in my opinion) claimed in the original patent. But neither hâve 
the claims been narrowed ; that is, the sum of the three reissues is ex- 
actly equal to the original patent. Inasmuch as there has been no 
broadening, and it is not and cannot be shown on demurrer that any 
intervening rights hâve arisen by reason of delay, I do not think that 
the mère fact of seven years' delay has taken away the right to a re- 
issue (provided that such reissue be otherwise lawful). 

But if the patents or the claims thereof are not narrowed, what was 
there in the original patent or the circumstances of obtaining the same 
which justified a reissue under the statute? What was the defect or 
insufficiency, and how did it arise? Rather from argument than from 
the language of the bill, I come to the conclusion that the real defect 
or insufficiency was this, viz., the draughtsman of the original spécifica- 
tion did not know of the foreign patent above referred to. He there- 
fore included in one application ail embodiments of the applicant's 
idea that he could think of, including one form or some forms which 
he now thinks or fears may hâve been anticipated by this foreign in- 
vention. Having drawn his application (so to speak) generically, he 
was afraid that some court or courts might (perhaps erroneously) find 
that an anticipation of one of the species of his genus invalidated his 
patent, and he therefore transformed his generic patent into three 
spécifie patents, and now sues upon the species he believes or hopes 
not to hâve been anticipated by that which he did not know of seven or 
eight years ago. If this be a true reading of the story told by the 
pleadings, the question remains, Is such a reissue lawful ? 

I know of no décision in which the effect of several reissues, in the 
aggregate exactly equal to an originally well-drawn patent, has been 
considered ; and counsel hâve not been able to bring any such décision 
to my attention. For myself, I think this original patent good on its 
face, with well-drawn spécifications and appropriate claims. I am, 
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however, quite unable to see what good or harm lias been donc to the 
patentée or the public by thèse reissues, and (so far as the court is 
now informed) the défendant is not harmed, nor are there any known 
intervening rights. Whatever, therefore, may be the fate of thèse re- 
issues when the évidence is ail in, it appears to me that at présent the 
language of Milloy Electric Co. v. Thompson-Houston Electric Co., 
148 Fed. 843, 78 C. C. A. 533, is instructive and conclusive. "We 
think that when the grounds are disclosed for thinking there may be 
an error or mistake, he (the patentée) is bound in duty to the public 
to correct it by obtaining a reissue." 

In this case there may not be any mistake ; the patentée may hâve 
obtained his reissues without just cause; it may hâve been better for 
him to hâve stood on the original patent; biit my bare reading of the 
patent may easily be corrected by évidence, and (in effect) the patentée 
swears that he thought that there was an error, dangerous to himself 
(courts being what they are), which might be corrected by a reissue, 
and there is nothing now to show that such correction was or is in- 
jurious to any other law-abiding citizen. 

Under thèse circumstances I think that the validity of thèse reissues 
should not be decided on demurrer, and the demurrer is accordingly 
overruled, with leave to answer on the rule day succeeding entry of 
order, on payment of costs as taxed. 



CITY OF POCATELLO v. MURRAY. 
(Circuit Court, D. Idaho. May 3, 1909.) 

1. CONSTITUTIONAL LaW (§ 128*)— OBLIGATION OF CONTBACTS— CONTRACT WITH 

City. 

Wliere a city, having power to do so, entered into a contract with a 
water company, grantiug a franchise aud fixiiig charges which might be 
made to consumers, and also providing the mode by which such charges 
might be changed from time to tlme after a flxed term, such provision was 
a material part of the contract, whicli could not be impaired or afCected 
by a subséquent state statute providing a différent mode of establishing 
rates generally. 

[Ed. Note.^For other cases, see Constitutional Law, Cent. Dig. §§ 372- 
379; Dec. Dig. § 128.*] 

2. Watebs and Wateb Coubses (§ 203*)— Jueisdiction— Fixing Wateb Rates. 

A court of equity is without power, at suit of a city, to fix the rates to 
be charged by a water company in the future, which is not a judicial 
function. 

[Ed. Note. — For otlier cases, see Waters and Water Courses, Cent. Dig. 
§ 202 ; Dec. Dig. § 203.*] 

In Equity. Suit by the City of Pocatello against James A. Murray, 
doing business under the name of the Pocatello Water Company. On 
demurrer to bill. Demurrer sustained. 

W. H. Witty and H. V. A. Ferguson, for plaintifï. 
D. Worth Clark, for défendant. 

DE HAVEN, District Judge. The questions arising upon the de- 
murrer to the bill hâve been ably argued by counsel for the respective 

•For other cases see same topic & § numbbe In Dec. & Am. Digs. 1907 to ûate, & Rep'r Inae.xes 
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parties, and hâve been fully considered by me. In order to clearly 
understand the'questions involved, it is only necessary to say that the 
bill of complaint allèges, in substance, that the défendant is the owner, 
and in possession, of a system of waterworks in the city of Pocatello, 
under franchise granted to him by that city on June 1, 1901, by a cer- 
tain ordinance numbered 86, alleged to be in full force and efifect, and 
set out in the bill. This ordinance recites that the supply of water 
furnished the cityi — 

" * * * is deemed Inadéquate for the présent and future need of sald eity, 
and said James A. Murray agrées to bring In the waters of Mink creek and to 
make ail extensions of street mains warranted by the growth of said city, 
thereby necessitating the laying of several miles of pipe, at a large additional 
expenditure of money ; and 

"Whereas, said James A. Murray, before ineurring so great an additional 
outlay, as a condition précèdent to the expense of laying said pipe line, de- 
sires to be protected agalnst unreasonable or arbltrary changes in the rates 
and charges for water and water service, and asks some reasonable assurance 
that such unreasonable or arbitrary changes shall not be made; and 

"Whereas, the demand of said James A. Murray is considered reasonable and 
just, and it is deemed to be for the best interest of the city of Pocatello to 
extend and give the assurance asked for" — 

and then proceeds to name a schedule of water rates which the défend- 
ant was authorized to charge for a period of five years. The ordinance 
then further provides: 

"Sec. 3. The foregoing rates and charges are hereby adopted by the city of 
Pocatello, by and for itself, and as trustée for the use and benefit of ail prl- 
vate consumers of water within the corporate limits of said city, for a period 
of flve years from and after the passage and approval of this ordinance. At 
the expiration of said time, If the earnings of said water system shall exceed 
5 per cent, above reasonable expenses upon the value of sald water System as 
then agreed upon, or as may be ascertaiued as hereinafter provided, then the 
rates as set forth in the 'Schedule of Water Rates' of section 2 of this ordi- 
nance may be readjusted so as to yield not less than 5 per cent, above reason- 
able expenses on the valuatlon, but no readjustment shall hereafter be made 
that will yield less than 5 per cent, above reasonable expenses, on the value of 
the investment ascertained as hereinafter provided for in section 4. 

"Sec. 4. If, at the expiration of flve years, or at any time thereafter, it 
should be deemed necessary to readjust rates under the provisions of section 
3, and if the city of Pocatello and the said James A. Murray, or his suceessors 
or assigns, cannot agrée upon the value of sald water system, for the purpose 
of such readjustment, then the value of said water system shall be ascertain- 
ed in the following manuer, to wit: A committee of four experleneed and dis- 
Interested hydraulic engineers, who must be members of the American Society 
of Civil Engineers, shall be selected, two by the city of Pocatello, and two by 
the said James A. Murray, or his suceessors or assigns, and the following 
questions shall be submitted to them : For what sum can the water System of 
James A. Murray be now duplicated? If a majority of the four cannot agrée, 
they shall sélect a fifth ; and, if they cannot agrée upon a fifth, they shall re- 
quest the président of the American Society of Civil Engineers to appoint a 
fifth member. The décision of a ma.tority of the committee so selected shall 
fix the value of said water System for the purpose of readjusting said rates, 
and such décision shall be final." 

The five-year period for which rates and charges were fixed by sec- 
tion 3 of the ordinance expired on June 6, 1906, and the bill allèges : 

"That said schedule of rates and charges has ceased to be reasonable and 
proper, and is no longer a just measure of the amounts that ought to be paid 
by the plaintiff and the Inhabitants thereof for water furnished to them under 
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sald franchise, in view of tlie growth and expnnsion of said city and tlie In- 
ferior and unsatisfactory water service furnislird by said défendant, and that 
said rates are now excessive, extortionate, and oppressive in eacli and every 
instance." 

It is aiso alleged that, under an act of the Législature of Idalio ap- 
proved March 16, 1907 (Laws 1907, p. 555), entitled "An act to amend 
section 3711 of the Revised Statutes of the state of Idaho, as amended 
by an act approved March 9, 1905" (I_.aws 1905, p. 192) : 

"It is provided that the rates to be charged for water by ail persons, com- 
panies, or corporations snpplying water to towns and cities must be detcrinined 
by commissioners to be selected as therein provided, to wlt: ïwo by tlie town 
or city authorities, each to be a taxpayer of the given town or city, and two by 
the person, compauy or cori^oration supplying water, the last two to be selected 
within thirty days after written notice of the action of the town or city, whlcli 
said notice shall hâve been given and made within ten days after the sélection 
by the town or city of the flrst two commissioners" — 

and in case the commissioners so selected cannot agrée upon rates, 
then a fifth shall be chosen in the manner provided by the act and set 
out in the bill of complaint, and that the rates fixed by such commis- 
sioners are to continue in force for three years. The bill further 
allèges that, prior to the commencement of this action, the plaintiff 
made and appointed two commissioners under the act above referred 
to, that written notice of its action was given to the défendant, and 
that défendant has failed and refused to name commissioners to act 
with those appointed by the plaintiff. 

The prayer of the bill is,' that the court fix and promulgate reason- 
able rates and charges for water to be furnished by the défendant un- 
der his franchise to the plaintiff and its inhabitants — 

"for the period of three years next ensuing from the date of the court's order 
and .iudgment in the premises, and adjudge and decree that the same, as fixed, 
made, and promulgated, are just and reasonable, and that défendant be re- 
strained and enjolned from making, flxing, or promulgating any otlier rate or 
rates, charge or charges, for water so to be furnished for said period of time, 
and from collecting or receiving any other or greater rate or rates, charge or 
charges, for water duriug said tiime." 

And it also prays for a judgment against the défendant for the 
sum of $14,300.00, for its past default, "and for the further sum of 
$100 per day from the date of the filing of this bill of complaint to the 
date of final judgment herein" as a penalty for defendant's refusai 
to appoint commissioners to jointly act with those of the plaintiff in 
fixing charges and rates for water under the above referred to statute 
of Idaho. 

The défendant has demurred to the bill upon the ground that it does 
not state a cause of action entitling the complainant to any équitable 
relief, and also upon the ground that the bill is multi tarions. 

1. I do not deem it necessary to consider whether the bill of com- 
plaint is subject to the objection of multifariousness, as in my opinion 
the demurrer must be sustained upon the broad ground that the bill 
does not state a cause of action entitling the complainant to the équi- 
table relief prayed for. The reasons for this conclusion will be briefly 
stated. The city of Pocatello, under its gênerai power to provide the 
city with water, was authorized to contract with any person or cor- 
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poration to furnish water for it and its inhabitants; and Ordinance 
No. 86, under which the défendant is furnishing water to the com- 
plainant and its citizens, constitutes a valid contract between the com- 
plainant and défendant. Sections 3 and 4 of that ordinance are a 
substantial part of that contract, and are for that reason not aiïected 
by the subséquent statute of Idaho of March 16, 1907, amending sec- 
tion 2711 of the Revised Statutes of 1887 of the state of Idaho re- 
ferred to in the bill of complaint, and upon which the complainant re- 
Hes. The sections of the ordinance referred to provide a particular 
mode by which the schedule of rates named in the ordinance may be 
changed, and it is clear from the récitals contained in the ordinance 
that thèse sections were inserted because the défendant desired "to be 
protected against unreasonable or arbitrary changes in the rates and 
charges for water and water service" before undertaking to incur the 
expense necessary to enable him to furnish the amount of water re- 
quired by the city. Having been inserted for such a purpose, argu- 
ment is not necessary to show that they are an essential part of the 
contract, and create an obligation upon the part of the city of Pocatel- 
lo to pursue the mode pointed out in thèse sections in readjusting or 
changing the water rates named in the ordinance, an obligation which, 
under article 1, § 10, of the Constitution of the United States, cannot 
be impaired by subséquent législation by the state. The method which 
thèse sections prescribe for adjusting and fixing the charges to be al- 
lowed the défendant for water furnished by him, under the ordinance, 
cannot be said to be unreasonable, and in my judgment must be held to 
be binding upon the complainant. 

2. But I am further of the opinion that even if it should be conceded 
that the statute of Idaho above referred to is applicable to the con- 
tract under which the défendant is supplying water to the city of Po- 
catello, and so prescribes the method by which that city may change 
the schedule of water rates named in the ordinance, this court would 
still be without jurisdiction to fix and promulgate the water rates and 
charges, which the défendant shall hâve the right to collect, during 
the next three years, under his franchise. The fixing of such rates, 
when not a matter of contract, "is a législative or administrative, rath- 
er than a judicial, function." Reagan v. Farmers' Loan & Trust Co., 
154 U. S. 397, 14 Sup. Ct. 1047, 38 L. Ed. 1014. Southern Pacific 
Co. v. Colorado Fuel & Iron Co.,101 Fed. 779, 4S C. C. A. 12. This 
is the gênerai rule, and the fact alleged in the bill that défendant has 
refused to join with the complainant in naming commissioners to fix 
the rates which he shall be allowed to charge for furnishing water 
under his franchise, as provided in the statute relied on by complain- 
ant, is not sufficient to create an exception to the rule, and does not 
authorize the court to extend its jurisdiction, and take upon itself the 
exercise of the "législative or administrative" power to détermine in 
advance what will be a reasonable schedule of water rates for the de- 
fendant to charge for the next three years. 

The demurrer to the bill of complaint is sustained, and the bill dis- 
missed ; the défendant to recover costs. 
173 F.— 23 
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DODDRIDGB COUNTY OIL & GAS CO. v. SMITH et al, 

SMITH et al. v. DODDRIDGB COUNTY OIL & GAS 00. 

(Circuit Court, N. D. West Virginia. October 18, 1909.) 

1. EQUITÏ (§ 429*)— INTBRLOCUTOEY DECREB— JIODIFICATION. 

In a suit in equity to détermine tlie validity of an oll lease, an inter- 
locutory decree was entered sustaining the lease and restoring complain- 
ant as lessee to the possession of the premlses, but requirlng it to pay the 
actual cost of certain wells drilled by défendant, to be ascertained on a 
référence, and requirlng défendant to account for the production of such 
wells. On such référence it appeared that one of such wells, although rep- 
resented in défendants pleading to be a very fair well, was i>ractically 
worthless. Held, that the decree was interlocutory as to the accounting. 
and would not be held to bind complainant to accept and pay the cost of 
such well, but would be so modifled as to give it an élection. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. § 1027 ; Dec. Dlg. § 
429.*] 

2. Equitt (I 431*)— Deceee— Relief— Damages. 

Under a decree of a fédéral court of equity, sustaining the validity of 
an oil lease aud awardlng the lessee "its direct damages and costs in- 
curred bv reason of its exclusion from the lease," it is not entitled to re- 
cover from défendant the amount paid its counsel for services, beyond the 
docket fee taxable under Rev. St. §§ 823, 824 (U. S. Comp. St. 1901, p. 632), 
either as costs or direct damages. 

[Ed. Note.— For other cases, see Equity, Cent. Dlg. §§ 1048, 1050; Dec. 
Dig. I 431.*] 

3. Receivebs (§ 200*)— Compensation— LiABiLiTY of Parties. 

In a suit by an oil lessee, which had been excluded from possession of 
1:he leased premlses aud its wells, drilled under the lease, by the lessor, 
for an injunctiou and accounting and the appointment of a recelver, where 
such recelver was neeessary, his compensation, on a recovery by complain- 
ant, is recoverable as damages from défendant, If paid by complainant, or 
from the proceeds of the wells, to which complainant was entitled. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 307, 398, 401; 
Dec. Dig. § 200.*] 

In Equity. Suit by the Doddridge County Oil & Gas Company 
against Smith and another. On exceptions of complainant and défend- 
ants to report of spécial master. Report modified. 

W. S. Smith and A. A. & A. H. Bemis, for complainant. 
George W. Johnson, for défendants. 
A, G. Patton, for recelver. 

DAYTON, District Judge. On the 24:th day of July, 1907, I filed a 
written opinion in thèse causes ([C. C] 154 Fed. 9?0), in which the 
facts are fully stated. In accordance with this opinion, on the 8th 
da,y of August, 1907, a decree was entered, adjudging, among other 
things, that the lease in controversy was not forfeited or surrendered, 
but was in full force and eflfect, and that, while the company should 
hâve the .right to re-enter and take possession thereunder, it was not, 
however, entitled to the three wells drilled prior to the date of the 
lease, or to the oil that might be in the future derived theref rom ; that 
the company should pay to Smith the actual costs and expenses of 

•For other cases see sarae topie & § numeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



DODDRIDGE COTJNTT OIL & GAS CO. V. SMITH. 387 

completing the second and third wells, both of which were drilled in 
since the date of the lease, but such costs and expansés should be lim- 
ited to the value of the work done and material furnished, without any 
Personal compensation to him for doing it ; and that Smith should pay 
to the Company ail direct damages and costs incurred by it by reason 
of its exclusion from the lease. 

The cause was by this decree referred to a master, to make an ac- 
counting and to ascertain the amount due from the company to Smith 
and from Smith to the company, to settle the accounts of the receiver, 
and ascertain his compensation. In the decree it was agreed by the par- 
ties, without consenting to the matters adjudged, that the company 
should hâve the right for a period of 30 days to purchase at fair and 
reasonable value such material and machinery belonging to the said 
Smith and in use in the opération of the wells drilled since the date of 
the lease, and in case such purchase should be made the spécial master 
should not be required to ascertain and report in référence to the value 
of material belonging to Smith as being on the property prior to the 
date of the lease. In obédience to this decree the spécial master, H. O. 
Hiteshew, has filed as of the Ist day of June, 1909, his report, to which 
the company bas filed 20 exceptions, and the said Smith has filed 12. 
Their considération will be expedited by disposing of three matters 
raised by them, constituting the larger amounts in dispute : 

First. It is insisted by the company that the master has erred in 
charging it with the costs and expenses of drilling well No. 3, named in 
his report, or named No. 6 in the former opinion. This well, it will 
be remembered, was drilled by Smith after he had unlawfully ousted 
the company from the lease, as heretofore held by me, and it had 
been charged in his cross-bill as "a very fair well." The company 
now insists that, notwithstanding the decree herein, ascertaining it to 
be liable to pay the actual expense for the drilling of this well, this 
decree was entered under the assumption that the company would and 
did elect to take over this well under its lease, notwithstanding it had 
been drilled by Smith de son tort. On the other hand, it is insisted by 
Smith that the terms of this decree are absolutely final and binding 
upon the company, requiring it to take this well over and pay the 
expenses to Smith of its drilling. The master has felt himself bound 
to adopt this latter view, and has reported something over $2,700 in 
favor of Smith for the drilling of this well. It clearly appears from 
the évidence that the well was practically worthless, yielding substan- 
tially only a half a barrel of oil a day. 

In view of the fact disclosed by this record, that Smith had unlaw- 
fully taken charge and ousted the company from this lease, and in his 
cross-bill represented this well to be a fair one, I do not believe it to 
be in accord with the dictâtes of equity and good conscience to require 
this company to pay for drilling this worthless well against their pro- 
tests. Nor do I think that they hâve by acquiescence in this decree 
lost their right, after ascertaining the' true facts in relation to it, to 
repudiate liability on account thereof. While it is insisted that the 
decree was final and unappealed from, it does not seem to me that thèse 
provisions of it related to any other than the détails of the accounting 
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to be had between the company and Smith. Its adjudication of the real 
matter in controversy — that is, as to the validity of the lease — was 
final and binding, in that it settled the matter upon which the whole 
controversy turned. When it came to determining the détails of the 
accounting to be had between the parties, it was purely interlocutory, 
depending upon the facts that should be ascertained by the master. 
Again, it may be said it was entered under a mistaken knowledge of 
the facts, for which Smith, by the allégation of his cross-bill was re- 
sponsible, and therefore could not be binding upon the company so mis- 
led. 

I bave therefore déterminée that, if the company so elect, I will 
not hold it responsible for the expense of drilling third well, and, of 
course, will allow it no share or part in the oil that bas been received 
therefrom. 

Second. It is insisted by the company that, under the clause of this 
decree which provides that it "shall recover ail the direct damages and 
costs incurred by reason of its exclusion from the lease," it is entitled 
to a decree against Smith for something over $4,900, attorney's costs, 
expenses, and fées. This contention bas been overruled by the mas- 
ter, and such claim disallowed, and I think properly so. , Sections 833 
and 824 of the Revised Statutes (U. S. Comp. St. 1901, p. 632) express- 
ly provide that an attorney's docket fee of $20 only shall be taxed in 
the bill of costs for which a final decree in equity can be rendered. 
Thèse statutory provisions do not, of course, prevent attorneys from 
charging and receiving from their clients, in addition to this taxable 
docket fee, reasonable compensation for their services, but it must be 
from their client, and not his adversary, in the nature of costs. In 
Steamer Baltimore et al. v. Rowland, 8 Wall. 377, 19 L. Ed. 4G3, it 
is held: 

"Attorneys, solleltors, and proctors may charge their clients reasonably for 
their services, in addition to the taxable costs ; but nothing can be taxed as 
costs against the opposite party, as an incident to the Judguient, for their 
services, except the costs and fées thereiu [in the statute] described and 
enumerated." 

And in the closing sentence of its opinion in Hauenstein v. Tynham, 
100 U. S. 483, 25 L. Ed. 628, the Suprême Court says: 

"It is a settled rule in this court never to allow counsel on either side to 
be pald out of the f uuds In dispute." 

To this gênerai rule there bas been certain exception made in cases 
where a plaintiff has in his own interest and that of others impounded 
a fund for the mutual benefit of ail. In such cases the solicitors of 
plaintifï bave been allowed their fées out of the funds so impounded 
and decreed to those in the same class as their client. Such cases arise 
where suits are brought to set aside conveyances for the benefit of cred- 
itors, for the administration of decedents' estâtes, for appointment of 
receiver and to wind up insolvent estâtes, to enforce stockholders' 
liability, and in bankruptcv. Fechheimer v. Baum (C. C.) 43 Fed. 719 ; 
Trustées v. Greenough, 105 U. S. 527, 26 L. Ed. 1157 ; Central R. 
R. V. Pettus, 113 U. S. 116, 5 Sup. Ct. 387, 28 L. Ed. 915; Jeiïerson 
Hôtel Co. V. Brumbaugh (C. C. A.) 168 Fed. 867; Eawton v. Perry, 
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45 S. C. 319, 23 S. E. 53; Burden Central S. R. Co. v. Ferris S. M. 
Co., 87 Fed. 810, 31 C. C. A. 233 ; Mason v. Alexander, 44 Ohio St. 
318, 7 N. E. 435 ; Bankr. Act July 1, 1898, c. 541, § 64b, subd. 3, 30 
Stat. 5G3 (U. S. Comp. St. 1901. p. 3447); note to Campbell v. Provi- 
dent, etc., Society, 54 L. R. A. 817. 

Governed by the principles laid down by thèse and other similar au- 
thorities, it is clear that this case is net one coming under the exception, 
but must be governed by the statute, and therefore the attorney's fées 
and expenses incurred by the company cannot be decreed against 
Smith as costs. Nor can they be allowed as "direct damages." Day 
V. Woodworth, 13 How. 363, 14 L. Ed. 181. In Oelrichs v. Spain, 15 
Wall. 311, 21 L. Ed. 43, it is said: 

"The point liere in question lias never been expressly decided by this court, 
but it is elearly within the reasoning of the case last referred to (Day v. Wood- 
worth, supra), and we thlnlî is substantially deterniined by tbat adjudicatio;]. 
In debt, covenant, and assumpsit damages are recovered, but counsel fées are 
never included. So in equity cases, where there is no injunction bond, only 
the taxable costs are allowed to the complainants. The sanie rule is applied 
to the défendant, however unjust the litigation on the other side, and however 
large the expensa litis to which he may bave been subjected. The parties in 
this respect are upon a footing of equality. There is no fixed standard by 
which the honorarium can be measured. Some counsel demand much more 
than others. Some clients are willing to pay more than others. More counsel 
may be employed than are necessary. When both client and counsel linow 
that the fées are to be paid by the other party, there is danger of abuse. A 
référence to a master, or an issue to a jury, mlght be necessary to ascertain 
the proper amount, and this grafted litigation might possibly be more ani- 
mated and protracted than that in the original cause. It would be an oflice 
of delicacy on the part of the court to seale down the charges, as might some- 
times be necessary. We think the principle of dlsallowance rests on a solid 
foundation, and that the opposite rule is forbidden by the analogies of the 
law and sound public policy." 

This rule is upheld in a long line of décisions, among which are 
Flanders v. Tweed, 15 Wall. 450, 21 L. Ed. 303 ; Tullock v. Mulvane, 
184 U. S. 497, 22 Sup. Ct. 372, 46 L. Ed. 657 ; Missouri, K. & T. R. 
Co. V. Elliott, 184 U. S. 530, 22 Sup. Ct. 446, 46 L. Ed. 673 ; Gilbert 
V. American Surety Co., 131 Fed. 499, 57 C. C. A. 619, 61 E. R. A. 353 ; 
Fidelity Ins. Co. v. Roanoke Iron Co. (C. C.) 91 Fed. 19. 

Third. Exception is taken to the compensation of the receiver and 
his attorney by the company in the event it is to be charged with any 
part thereof. I am elearly of the opinion that thèse compensation 
charges of $400 for the receiver and $150 for his attorney are very 
reasonable and should be allowed. I am just as elearly of the opinion 
that such compensation charges should be ultimately paid in full by 
Smith, although, as to the receiver himself, payable out of any funds 
in his hands. If paid out of funds due to the company, it will be 
entitled to a decree over against Smith therefor. The appointment of 
this receiver was an absolute necessity, occasioned by the unlawful 
taking possession of the lease and the property upon it by Smith. 
While such appointment was at the instance of the company, which 
makes it primarily liable to the receiver for his compensation, such 
sum, if expended by it, cornes elearly within the "direct damages and 
costs" incurred by it by reason of its exclusion from the lease. 



390 173 FEDERAL REPORTEE. 

, The other .exceptions taken substantially relate to spécifie items in tlie 
apcount statèd by tlie master between the parties. It is sufiîcient to 
sày that as to matiy of thèse the évidence is conflicting, that the mas- 
ter bas with, very, great care and discrimination considered, and I 
think fairly and correctly determined as to them, and thèse exceptions 
will therefore be overruled. 

If decree ean ' properly be based upon the master's présent report 
in accord with the principles herein set forth, it will be directed; or, 
if counsel insist, the cause will be recommitted to the master to reform 
his report in àcçordance with this opinion. 



MUTUAL LIFE INS. CO. OF NEW YORK v. FARMEiRS' & MECHÂNICS' 
NAT. BANK OF OADIZ, OHIO, et al. 

(Cii'ouit Court, S. 1). Oliio, E. D. Septeiuber 16, 1909.) 

No. 1,420. 

1. lOxKCUïOBS AND Administeators (§ 57*)— Personai. Pkopebtt— Right to 

Recoveb Insurance Premidms Fbaudiilently Paid— Oiiio Statute. 

' Uniler Rév. St. Ohio 1908, § 3628, whieh provides that any person may 

Insure hi* llfe for the sole beneflt of hls wife or children, and that the In- 
surance shall be iiayable to them exempt froni ail claims by the représenta- 
tives or (*edltors of the insured, "provided, that, subject to the statute of 
limitations, the amount of any premlums for said Insurance paid in fraud 
of creditors, with interest thereon, shall inure to their beneflt f rom the pro- 
ceeds of thé policy," the admlnistrator of an insolvent Intestate who so 
paid premlums in fraud of his creditors may maiutain an action to re- 
cover the amouiit thereof , with interest, out of the proceeds of the policy, 
to be distributed as part of the estate. 

[Ed. Note.— For other cases, see Bxecutors and Administrators, Cent. 

■ Dlg. § 309 ; Dec. Dig. § 57.*] 

2. ExEcuTOBS AND Administrators (§ 57*)— Personal Pbopebty— Suit to Re- 
■' covER Pro^perty Pbaudulently Transfeuhed. 

; An admiiïistrator of an insolvent Intestate, by virtue of the powers con- 

... ferred on;hirû by the gênerai administration statutes of Ohio, and under 
the décisions of tbe Suprême Court of the state tliereunder holding that 
an adminis'trator prlmarily represents the creditors and secondarily the 
heirs, aud that where the estate is insolvent and the interests of the heirs 
is merely technical his duties are analogous to those of an assignée for 
the benelit of creditors, may maintain a suit iu equity to recover Personal 
property transferred by the décèdent in fraud of his creditors. 

[Ed. Note. — For other cases, soe Exeeutors and Administrators, Cent. 
Dig. § 309 ; Dec. Dig. § 57.*] 

3. EXECUTORS A.ND Administbatobs (§ 38*) — "ASSETS" — Peopebty Consti- 

TUTIN6 ASSETS. 

The teriii "assets" in moderii usage, as applied to decedents' estâtes, 
meiius proi>erty, real or Personal, tangible or intiUigible, légal or équitable, 
which can be made available for, or may be api)ropriated to, the payment 
, of debts.. ' ' ' , 

[Ed. Noté. — i?Or other cases, see Exeeutors and Administrators, Dec. 
Dig. § .38.* ■ 
'' For Other définitions, see Words and Phrases, vol. 1, pp. 5.56-559.] 

f- — •.] ' ., ■ ' — - — — — — 

•For other cases .see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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4. Interpleader (§ 35*)— CosTS and Fées. 

A life Insurance company which in good faith files a Mil of interpleader 
against adverse clalmants to the proceeds of a policy and pays the money 
into court is entltled to its costs and counsel fées from the fund. 

[Ed. Note. — For other cases, see Interpleader, Cent. Dlg. § 76; Dec. Dig. 
§ 35.*] 

5. WoBDs AND Phrases— "Représentatives." 

The word "représentatives," as used in Bâtes' Ohio St. 1908, § S628, 
subd. 2, exempting the amount of life Insurance policy from "ail claims 
by the représentatives and creditors" of the Insured, means personal rep- 
résentatives. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 7, pp. 
GllO-6115 ; vol. 8, p. 7785.] 

On Final Hearing. Interpleader by the Mutual Life Insurance 
Company of New York against the Farmers' & Mechanics' National 
Bank of Cadiz, Ohio, the administrator of M. J. Brown, deceased, 
and others. Decree for administrator. 

M. J. Brown was président, cashier, and a debtor of the Farmers' & Me- 
chanics' National Bank of Cadiz, Ohio, from the date of its organization in 
1877 to his death in 1908. He was reputed to be possessed of considérable 
wealth, but, excludlng controverted claims to the amount of about $50,000, et 
which about |36,000 are claimed by the bauk as unpaid Interest, he became 
insolvent in 1895, and remained so. In 1883 he took out an Insurance i)0licy 
in the Mutual Life Insurance Company of New York, payable to his wife, 
who died in 1904, and in case of her death preceding his, then to such children 
of his body as should be living at her death. The premlums were ail paid by 
him out of his own funds. Suits havlng been brought by the bank in the 
State court to obtain the respective interests of certain of Brown's children In 
the Insurance, to which suits the Insurance company was made a défendant, 
the company filed its Mil, making the children, the bank, and the administrator 
of Brown's estate parties défendant, and, havlng deposited the money in court, 
asked the allowance of its attorney fées, that the claimants of the fund be re- 
quired to interplead, and that it be relieved from further liability. The bank, 
as créditer of ail, and as assignée of some, of the heirs, . claims the fund. 
Brown's administrator also asserts a right to the fund by virtue of the powers 
vested in him as such under the Ohio administration act, and under the provi- 
sions of section 3028, Rev. St. Ohio 1908 (Act April 19, 1898 ; 93 Ohio Laws, 
p. 130.) He allèges that Brown was insolvent when he insured his life, and 
ever afterward remained so, and that ail the premlums were paid by him 
in fraud of his creditors. If the bank's claim for the above mentioned $30,000 
be maintained as provable and valid, Brown was insolvent when he took out 
the Insurance, and remained so thereaf ter. 

Hollingsworth & Worley, for administrator. 

R. H. Minteer, for Farmers' & Mechanics' Nat. Bank. 

SATER, District Judge (after stating the facts as above). At the 
threshold the administrator's right to maintain his action is challenged 
on two grounds: First, that section 3G28, Rev. St. Ohio, 1908, does not 
contemplate or provide for a suit by a personal représentative, but 
gives a right of action to creditors only; second, that an Ohio ad- 
ministrator of an insolvent estate cannot maintain an action, at law 
or in equity, to recover and subject to the payment of his decedent's 
debts personal property, or its avails, transferred by the intestate in 
fraud of his creditors. Section 3628 is as follows, the paragraphs, for 
conveniehce, being numbered : 

•For other cases see same toplc & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indaxe» 
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"(1) Any person may cffect an insiiraiice ou his life, for any definife period 
of tlme, or for the tenu of liis natural life, to Inure to the sole beneflt of hla 
wldow and ctilldren, or of eitlier, as he may cause to be appoluted and provided 
in the policy ; 

"(2) And the sum or net amoiint of iusnrauce beconiing due and payable by 
the ternis of insuranee, sliall lie payable to bis widow, or to his children, for 
their own use, as provided in the policy, exeuipt from ail claims by the repré- 
sentatives and eredltors of such persons; 

"(3) Provided, that, subject to the statute of limitations, the amount of any 
preniiums for said Insurance paid in fraud of creditors, v*-ith interest thereou, 
shall inure to their beneflt from tbe proceeds of the policy; 

"(4) But the Company issuiug the policy shall be dischargod of ail liabillty 
liiereon by payment of its proceeds in accordimce with its terms, unless, be- 
fore such payments notice shall be given the company by a créditer specifying 
the amount of his claim aud the preniiums which he allèges hâve been so 
fraudulently paid." 

The foregoing section first found expression in the act of February 
8, 1847 (45 Ohio Laws, p. 53 ; 1 Swan & C. Rev. St. p. 737, c. 59, § 1). 
The first two paragraphs of the original act were the same as those 
of tlie présent law, but following thera, and constituting tlie resi- 
due of tlie section, vvas the proviso: 

"That the amount of preniiums annually paid on such policy shall not ex- 
ceed the sum of one hundred and fifty dollars (Çl.'ÏO), and, in case of such ex- 
cess, there shall be paid to the beneflciaries named in the policy such portion 
of the insurance as the sum of one hundred and flfty dollars ($1.50) will bear 
to the whole annual premium, and the residue to the représentatives of the 
deceased." 

That an administrator, under the original act, was attthorized to re- 
cover the amount of insurance in excess of that which the insured was 
authorized to carry, clearly appears from Union Central Life Ins. Co. 
V. Eckert, G Am. Law Rec. 452 ; Wagner v. Karman, 7 Am. Law Rec. 
670; Cross v. Armstrong, 44 Ohio St. 613, 10 N. E. 160; McCall v. 
Pixley, 48 Ohio St. 379, 27 N. E. 887; and Weber Loper & Co. v. 
Paxton, 48 Ohio St. 2GC, 26 N. E. 1051. The last-named case involved 
in their then existing form both sections 3G28 and 3629, and recog- 
nized the right of both creditors and personal représentatives to sue for 
a recovery. The omission in section 3628, as amended, of express 
authorization on the part of the deceased's personal représentatives to 
maintain an action, is claimed to be an expression of législative intent 
to vest in the creditors alone the right to the recovery of premiums 
paid in fraud of creditors. The notice provided for in the fourth 
paragraph of the section may be served by a créditer, whether the 
policy matures in the lifetime or at the death of the insured. Under 
the act in its original form a creditor miglit, and, in its amended form, 
he may, maintain an action for himself, or in behalf of himself and of 
other creditors, as the case may be. The sum recovered under the 
original act passed to the personal représentatives, to be distributed 
in the orderly administration of the estate (McDonald v. Aten, 1 Ohio 
St. 293; Hoffman v. Kiefer, 19 Ohio Cir. Ct. R. 401), and such must be 
the rule under the existing law. 

Both the original and the amended act were adopted for the protec- 
tion of creditors. The right of the beneficiaries named in the original 
act to stich insurance as an annual premiitm not in excess of $150 
would purchase was absolute. So much of the proceeds of the policy, 
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however, as were purchased by the portion of the annual premium in 
excess of $150 inured to the benefit of creditors, if required for the 
payment of their claims. The amended act secures to creditors froni 
the proceeds of the policy the premiums, with interest thereon, paid 
in fraud of them — the sums, with interest thereon, subtracted by the 
insured from his estate to maintain the insurance — and no more. The 
money paid for premiums constituted, at their respective dates of pay- 
ment, a part of the insured's estate, which, if not diverted for the 
maintenance of insurance, would at his death pass to his creditors, 
preferred or common, or both, as circumstances might require, in the 
course of the administration of his estate. The purpose of the présent 
act is to restore the estate to the position in which it would hâve been 
had there been no diversion of funds by the insured to the payment 
of premiums. It attempts no classification of creditors into common 
and preferred, nor does it change the order of distribution provided in 
section 6090, Rev. St. Ohio 1908. If the premiums recovered should 
not be distributed by the admiaistrator under the provisions of the ad- 
ministration act, but by the court in which the recovery is had, the ad- 
ministration of the estate would be conducted partly in such court and 
partly in the probate court. The solidarity of administration designed 
by the administration act and recognized by the courts would be im- 
paired, and this, too, notwithstanding the fact that the title and right of 
possession to the intestate's personal property, of which premiums 
fraudulently paid constitute in reality a part, as hereafter will more ful- 
ly appear, vested in the administrator at the intestate's death. The 
amended section does not purport to place any limitation on the powers 
of an administrator as conferred by the administration act, nor was it 
designed to change the mode of settling decedents' estâtes. 

The Word "représentatives" occurring in the second paragraph of 
the section means, as it did in the original act, "personal représenta- 
tives." The use of the words "widow and chiidren," which persons 
are entitled to the whole amount of the insurance, unless some or ail 
of the premiums were paid in fraud of creditors, precludes the idea 
that légal représentatives are meant in the exempting clause. The ad- 
ministrator may, therefore, in behalf of the creditors, lay claim to and 
sue for premiums paid in fraud of their rights. The situation would 
be anomalous which permits an administrator to lay claim to a fund 
and yet dénies his right, by appropriate action, to recover it. 

If the conclusion thus reached, that an administrator of an insolvent 
intestate may maintain an action of this character, be erroneous, then 
a détermination of the second point urged by the bank may be dé- 
cisive. Whether or not an administrator of an insolvent estate, ap- 
pointed under the laws of Ohio, may maintain an action in equity to 
recover and subject to the payment of his intestate's debts personal 
property transferred, or, as in this case, money paid out by his intes- 
tate, in fraud of his creditors, had not, in 1877, been authoritatively 
settled. Lockwood v. Krum, 34 Ohio St. 1, 10. No reported case 
since that date bas been found in which the point bas been raised and 
decided. If the administrator succeeds not only to the rights of his 
décèdent, but stands in the rights of creditors also, the action may be 
maintained. Doney v. Clark, 55 Ohio St. 294, 304, 45 N. E. 316; 
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Woerner, Adm. Est. § 296. At-common law and under the English 
statutes, particularly 13 Eliz. c. 5, a transfer of property in fraud 
of creditors is void as to them, but is binding between the parties 
and on the heirs, legatees, and devisees of the transferror, and conse- 
quently the Personal représentative of a décèdent cannot, where the 
common-law ruie prevails or such statutes control, impeach the con- 
veyance of his intestate on the ground of fraud. In many jurisdictions, 
however, by spécial statutory enactment or by judicial construction of 
statutes, the administrator or executor, as the représentative of cred- 
itors, may prosecute proceedings to set aside a fraudulent conveyance 
made by his décèdent, if the property so conveyed is required for the 
payment of his debts. 20 Cyc. 433 ; 14 Am. & Eng. Ency. Eaw, 333. 
In view of the Ohio statutes, does the common-law rule still prevail? 
In Benjamin v. Le Baron, 15 Ohio, 517, decided in 1846, the question 
was left undetermined, but it was there held that an administrator of an 
insolvent estate cannot maintain an action of trover to recover goods 
transferred by his intestate to defraud his creditors, with an intima- 
tion that the remedy in such a case is in equity. The views of a ma- 
jority of the court are thus expressed : 

"We hold that the administrator can only maintain such action as the In- 
testate might, if living. He represents the Intestate; he steps Into no other 
rlght. As between the fraudulent vendor and vendee, the transfer is good. 
Such conveyances are vold only as to creditors. ïhls Is the well-settled doc- 
trine In Ohio. Hence, as between the vendor and vendee in this case, the 
vendor had no rlghts, and of course hls administrator could hâve none. But 
It Is said that, unless we sustaln a suit of this sort on the part of the adminis- 
trator, creditors wlll hâve no remedy. ïhls does not follow. When a bill shall 
be filed for that purpose, It wlll be tlme to consider of it" 

The last-quoted sentence was held in Lockwood v. Krum, supra, to 
be an intimation that equity would afford relief where the property 
was required to pay debts of the estate ; in Hoffman v. Kief er, supra, 
that a creditor might maintain a bill in equity to recover fraudulently 
transferred personal property ; and in Longley v. Sewall, 2 Ohio N. P. 
376, that such a bill might be maintained by an administrator. 

The conveyaàces alleged to be fraudulent in Benjamin v. Le Baron 
were made in September, 1837. An examination of the court records of 
Belmont county reveals that Le Baron died in December, 1839. Ad- 
ministration was granted on his estate March 1, 1843, and the déclara- 
tion was filed by his administrator July llth of the same year. The pro- 
visions of section 6090 were quite substantially embodied in the eight- 
eçntli section of the administration act of February 11, 1824 (22 Ohio 
Laws, p. 124). The act of March 12, 1831 (29 Ohio Laws, p. 229), re- 
pealed that of 1824, but incorporated its provisions, including those of 
section 18. The act of March 23, 1840 (38 Ohio Laws, p. 146), super- 
seded ail prior législation on the subject of decedents' estâtes, and, with 
slight amendments, is still in force. Section 83 of that act differs but 
slightly from section 6090. The majority opinion contains no référence 
to any" administration act, but states the common-law rule. The brie f s 
filed in the case, excepting an allusion in that filed in behalf of the 
administrator to' the provision authorizing an administrator to recover 
iands fraudulently conveyed, make no mention of any Ohio législative 
enactment. lii tne dissenting opinion, however, the view is expressed 
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that thé majority of the court misconceived the office ànd^ dutîes of an 
administrator under the laws of the state, and ignored the provisions of 
the administration act of March 23, 1840, and that uncièr that stàtute 
the administrator represents the creditors of a deceased person making 
a fraudulent conveyance, and is bound to pursue the property for the: 
benefit of creditors, which they might hâve reached had the intestate 
Hved. It is unnecessary to speculate on vvhether, or hot the case was 
decided solely on common-law principles or with référence to any 
of the above-mentioned statutory enactments, or whether the act of 
1840 appHed to the estate of a décèdent whose deatlrocciitred prior'to 
the date of its passage, for subsequently the court asçrîbed to an ad-' 
ministrator, as regards creditors, powers more enlarged than thosç 
possessed by him at common law, and such as werè attributed to him, 
as above mentioned, in the minority opinion. In Shelddn v. Newton, 
3 Ohio St. 494, 495, 504, so distinguished a jurist as Jiidge Ranney 
held that, under the act of 1824, the executor or administrator was a 
trustée alike for creditors and heirs. It would logicallyi follow from 
this that, if an estate were insolvent, the interest of the heirs then 
being merely technical, the executor or administrator would be a 
trustée, for ail practical purposes, for the creditors alope. In Kilbourne 
V. Fay, 29 Ohio St. 264, 23 Am. Rep. 741, the soundness of the con- 
clusion reached by the majority of the court in Benjamin v. Le. Baron 
was called in question. The paramount issue was whether or not, 
where a chattel mortgage is declared void by the statute as against 
the creditors of the mortgagor, and the mortgagee dies in possession 
of the mortgaged property, leaving an insolvent estate, such property' 
becomes assets in the hands ôf the executor or administrator of the 
mortgagor; but the powers of an executor or administrator under the 
State statutes were also involved. Section 83 of the act of 1840, the 
provisions of which section were almost identical with thqse of section 
6090, as regards the distribution of estâtes, was under .considération. 
It provided, among other things, that every executor or administrator 
shall proceed with diligence to pay the debts of the deceased, and shall 
apply assets arising from the personal estate and eflfects to the payment 
of (1) funeral expenses, those of the last sickness, and the expenses of. 
administration; (2) the allowance to the widow and children for their 
support for twelve months; (3) debts entitled to preferei;içe under thCi 
laws of the United States ; (4) public rates and taxep, and sums due thç 
state for duties on sales at auction ; and (5) debts due; to other persons. 
In the course of his opinion Judge Mcllvaine said: , ,■ 

"I shall not stop to cite cases wliereln the trustée or administrator has beeri' 
held to be a trustée for the benefit of the creditors of the estate. The provi- 
sions of the eighty-thlrd section of the administration act, abQvé quoted, clearly. 
establish such relation. The ordinary course of administration is the means. 
and process provided by law, whereby creditors of a deçéaséd debtor recelye' 
payment. It Is true that In the case of a solvent estate' the heir has also a 
beneflciary interest In the trust as a distributee; but where: the estate is in-! 
solvent, the interest of the heir is merely technical, as ail. oJîthe assets in such; 
case are administered for the exclusive beueflt of creditors. . The analogy be- 
tvveen the duties of the office of an administrator of a'ii {nsolyent estate and. 
those of an assignée of an insolvent debtor are [is] so'pdfïect'that we might' 
at once afflrm that the doctrine of Hanes v. Tiffany, 25 Ohio St. 554, musti 
control the décision of the présent cases. • » » 



396 173 FEDERAL REPORTER. 

"Our attention has also been called to Benjamin t. Le Baron's Adm'r, 15 
Ohio, 517, wherein it was held 'that an adminlstrator cannot maintain an ac- 
tion of trover to reeover goods trausferred by lus intestate to defraud liis 
creditors.' At eommon law, tbe injured créditer mlght sue siieli fraudulent 
vendee as exécuter de son tort, and reeover for hls own beuefit ; but as no 
such relation as executor of hls own wrong Is recognlzed in our System of ad- 
ministration, I can see no good reason wby the rlghtful représentative of the 
estate should not be allowed to prosecute such wrongdoer for the beuefit of 
creditors, to the end that a ratable disbursement should be made among them ; 
yet it is not necessary now either to approve or dlsapprove of that décision." 

' The announcement there made has since been accepted as a correct 
définition of the status of an administrator. In Straman v. Rechtine, 
58 Ohio St. 443, 457, 51 N. E. 44, in considering the lien which a 
decedent's creditors, in default of personal assets, had on lands of 
which he died seised, it was held: 

"The exact nature of this lien has never been deterniined, but that to cred- 
itors it is a valuable right, cannot be doubted. It is of the same character and 
nature as the lien or trust in favor of ci-editors in cases of assigmuents for 
thelr benefit. In assignment cases the title to property passes to the assignée 
by the act of.the owner, the assigner ; and in the case of deceased persons the 
tltle tothe Personal jjroperty passes to the adnUuistrator by action of law 
upon the death of the owner, and the real estate vests in the heir, burdened 
wlth the debts of the ancestor, subject to be sold by the administrator for the 
payment of his debts ; and the property is held by the assignée in the one case, 
and by the administrator in the other, in trust for the creditors, and the cred- 
itors in either case can only worlv out the payment of their clainis through 
the said trustée. * * * 

"In Kilboume v. Fay, 29 Ohio St. 264, it is sald on page 279 that the rights of 
eredltore eau be asserted through an assignée for their beneflt, as they can be 
by .ludgment and exécution against the property ; and on the next page it is 
said that the analogy between the duties of an assignée and an administrator 
of an insolvent estate is perfect. ïhat being so, it follows that the rights of 
creditors can be asserted through an administrator as fully and effp'tually, but 
not always as spee,dily, as by judgment and exécution against the i,.jperty." 

The latest utterance of the Suprême Court on the question is found 
in Lingler v. Wesco, 79 Ohio St. 225, 86 N. E. 1004. The language 
employed in Kilbourne v. Fay is again quoted as a correct statement 
of the law, and the analogy between the duties of an administrator of 
an insolvent estate and those of an assignée of an insolvent debtor is 
said to be perfect. 

The last four cases are not in harmony with the doctrine announced 
by the majority of the court in Benjamin v. Le Baron, but rest on a 
sound interprétation of the Ohio administration act, as will appear f rom 
repeated adjudications and the provisions of the act itself. 

The title to an intestate's personal property vests in the administrator, 
that of the real estate in the heirs, burdened with the debts of the an- 
cestor and subject to sale for their satisfaction. An intestate's personal 
property is primarily, and his real estate secondarily or contingently, 
liable for his indebtedness. The heirs take no part of the ancestor's 
estate until his debts are paid. The provisions of the act of 1840 re- 
lating to the settlement of insolvent estâtes (now sections 6224-6253, 
Rev. St.) deal wholly with creditors. In none of them is there any 
mention of the heirs, and for the manifest reason that heirs hâve no 
bèrieficiary interest in such an estate. The administrator primarily 
represents the creditors, secondarily the heirs, and especially is this 
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true in relation to the settlement of insolvent estâtes. Giauque's Settle- 
ment of Decedents' Estâtes (4th Ed.) 276, 277; Dawson v. Dawson, 
25 Ohio St. 443, 450. The assets of an estate are "the property in the 
hands of an heir, exécuter, administrator, or trustée, which is legally 
or equitably chargeable with the obligations which such heir, exécuter, 
administrator, or trustée, is, as such, required to discharge." Favorite 
V. Booher's Adm'r, 17 Ohio St. 558. Whatever may hâve been the 
définition affixed to the term "assets" in the earlier history of the law, 
it means, in modem usage, as applied to decedents' estâtes, property, 
real or personal, tangible or intangible, légal or équitable, which can 
be made available for, or may be appropriated to, the payment of debts. 
District Tp. of Williams v. District Tp. of Jackson, 36 lowa, 216; 
Stanton v. Lewis, 26 Conn. 444, 447 ; 11 Am. & Eng. Ency. Law, 828, 
829 ; 3 Cyc. 1111. "In an accurate and légal sensé," says Justice Story, 
"ail the Personal property of the deceased, which is of a salable nature, 
and may be converted into ready money, is deemed assets. But the 
word is not confined to such property; for ail other property of the 
deceased which is chargeable with his debts and legacies, and is ap- 
plicable to that purpose, is, in a large sensé, assets." Story's Eq. jur. 
§ 531; Marvin v. Marysville St. R. & T. Go. (C. C.) 49 Fed. 436, 437 ; 
Wilson v. Tootle (C. C.) 55 Fed. 211, 213. A fraudulent grantee hav- 
ing in his possession property, conveyed to him by an insolvent grantor 
in fraud of his creditors, holds for them, by opération of law, as trus- 
tée, that which ought to be applied, and which, if the grantee be re- 
stored to his sensé of moral duty, will be applied, to the satisfaction of 
their debts. Swift v. Holdridge, 10 Ohio, 232, 36 Am. Dec. 85 ; Hal- 
lowell v. Bayliss, 10 Ohio St. 536, 542, 543 ; White v. Brocaw, 14 
Ohio St. 341 ; Starr v. Wright, 20 Ohio St. 107. "A fraudulent con- 
veyance," said Chief Justice Kent, "is no conveyance against the in- 
terests intended to be defrauded." Sands v. Codwise, 4 Johns. (N. Y.) 
536, 598, 4 Am. Dec. 305 ; Burdick v. Gill (C. C.) 7 Fed. 668 ; Swift 
V. Holdridge, supra; 14 Am. & Eng. Ency. Law, 311. In the theory 
of the law, as against creditors, property fraudulently conveyed passes 
nothing and affects none of their rights. It still remains the property 
of the debtor for the purpose of satisfying his creditors' claims, and 
they may, notwithstanding such conveyance, avail themselves of ail 
remédies which the law has provided for collecting their debts out of 
the property or its proceeds. Pratt v. Wheeler, 6 Gray (Mass.) 520; 
Webb V. Brown, 3 Ohio St. 247, 257; Carr v. Hilton, 1 Curf. 230, 
Fed. Cas. No. 2,436. As the title to a decedent's personal property 
passes to the administrator, and as his personal property conveyed in 
fraud of his creditors, if it is still in the possession of the fraudulent 
grantee, remains and is deemed as against creditors the property of ithe 
intestate, charged with his obligations, which the administrator is to 
satisfy, if practicable, thè administrator, as trustée for their benefit, 
takes the title as of the date of the death of the intestate, clouded ap- 
parently by the fraudulent conveyance to the vendee. It is property 
so far belonging to an insolvent decedent's estate when he died that 
it may rightfully be used by the administrator in discharging the ob- 
ligation, which his office imposes on him, of paying the intestate's debts, 
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and it therefore is, in an important sensé, as to creditors, an asset of the 
estate. Giauque on Settlement of Decedents' Est. (7th Ed.) 340. The 
gênerai purpose of the administration act requires that a decedent's 
property shall be distributed among his creditors who prove their 
claims. It is therefore made the duty of an administrator to collect, 
as ia,r as he is able, the assets of the estate. Section 6062. No func- 
tion of his office calls for greater energy, promptness, and discrétion 
than this. It is the primary essential of prudent administration, be- 
cause it précèdes in natural order the settlement of debts and charges. 
Schouler, Executors, § 269. Diligence is exacted of him in the pay- 
ment of debts (sections 6062, 6074, 6O90, Rev. St. Ohio), and also in the 
prosecution of actions to collect assets, under the penalty of his person- 
al liability on his bond for any loss the estate may sustain by his neglect 
(Rockel's Comp. Ohio Prob. Pr. § 441). His pursuit and recovery of 
assets is limited only by the means at his command and sound discré- 
tion. Id. § 441 ; Schouler, Executors, § 273. If the estate be insolvent, 
as, trustée for the benefit of creditors, he may remove the apparent cloud 
restingon the title to personal property conveyed in fraud of creditors, 
and subject it to the payment of the debts due them. 
Schouler in his work on Executors,, § 297, says: 

"The representative's duty in pursulng assets extends to ail assets of the 
décèdent which are applicable to the payment of debts. Not only may he in 
some instances set up fraud to defeat the decedent's own act, but he may in- 
stitute proceediugs for settlng aside a fraudulent transfer made by the dé- 
cèdent; and If he negleets doing so, to the injury of creditors and others con- 
cerned in such assets, be renders himself liable as foi" other malfeasance or 
nonfeasance in the performance of his trust, and under lilie limitations. The 
executor or administrator may consequently maintain an action at law or a 
suit in equity for the purpose of setting aside a transfer or conveyanee of 
Personal property made by his décèdent for the purpose of defrauding his 
creditors, notwithstanding the décèdent himself would hâve been barred. For 
a Personal représentative is not estopped by the acts and conduet of his tes- 
tator or intestate under ail circumstances ; but is bound to settle the estate as 
justice and the Interests of ail concerned, in their turn, may demand. And in 
bringing such proceedings he should use due diligence." 

Among the cases cited to support the text is Doney v. Clark, 55 
Ohio St. 294, 45 N. E. 316. The primary question involved in that 
case was the administrator's right to recover from a fraudulent graiitee 
the value of land conveyed to him by the intestate in fraud of creditors, 
and thereafter, prior to the death of the fraudulent grantor, sold by 
such grantee in violation of his fraudulent agreement with the grantor 
to an innocent third party for value. The opinion, however, states a 
rule applicable alike to fraudulently conveyed personal and real prop- 
erty, is in accord with Judge Mcllvaine's pronouncerrient in Kilbourne 
V. Fay, and is as f ollows : 

"It is true that, upon the subject of the rights of the administrator to main- 
tain an action for the recovery of property fraudulently transferred by his 
décèdent, the décisions in other states are not uniform. The décisions bave 
been much initJuenced by statntory provisions. Where the administrator is 
regarded as succeediiig only to the rights of his décèdent, a recovery has, of 
course, been denied. Where he is regarded as standing iu the rights of cred- 
itors also, it has been allowed." 
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The text-writer last mentioned is also authority for the statement 
(section 220) that: 

"Any glft, assigument, conveyance or transfer of property within the statute 
13 Eliz. c. 5, and analogous législation, is void against creditors ; and, conse- 
quently, it becomes the duty of a personal représentative to procure the prop- 
erty by instituting on thelr behalf appropriate proceedings, considering the 
means of litigation at his disposai and the proof obtainable. * * * Gen- 
erally spealiing, property whlch bas been asslgned or conveyed by the de- 
ceased, after tbe manner of a gift, confers a title upon the donee or grantee, 
subject to the lawful demands of prior exlsting creditors of the estate. The 
executor or administrator, representing thèse and other interests, against the 
express or implled wishes of the deceased hlmself, if need be, niay and ought 
to procure ail assets suitable for dlscharging demands of thls charaeter. But 
if any balance is lef t over, it goes, not to the next of liin, but to the donee ; 
for the revocation of any gift for the benefit of creditors of the décèdent is 
only pro tanto." 

In Williams on Executors (^th Am. Ed.) vol. 3, 130, it is said : 

"He (the administrator) bas a right of action for property in the hands of 
third persons which bas been conveyed to them by the deceased in fraud of 
creditors." 

Such a practice is highly salutary. The splitting up of the adminis- 
tration of estâtes between creditors and personal représentatives, and 
the confusion resulting therefrom, a situation not contemplated by the 
gênerai administration act, is thereby obviated. It quite as much ad- 
vances the remedy of creditors, avoids a multiplicity of suits, and re- 
duces costs, as does the administrator's right to recover fraudulently 
conveyed real estate. McCall v. Pixley, 48 Ohio St. 379, 27 N. E. 887. 
Should a créditer recover, as he may, property fraudulently conveyed 
by an insolvent intestate, the property so recovered, as we bave already 
seen, must be placed in the hands of the personal représentative to be 
administered under the orders of the probate court. 

No valid argument can be based on the fact that the statute author- 
izes an administrator to recover real estate of an insolvent intestate 
conveyed in fraud of creditors, and contains no like express provi- 
sion relating to personalty so conveyed. The administrator is clothed 
by opération of law witîi the title to personal property, but he bas 
no interest in, or right to, or inhérent power over the lands of the in- 
testate. The title and the right of possession to them is in the heirs. 
If the lands bave been fraudulently conveyed, the title is apparently 
in the fraudulent grantee. The administrator bas no right of entry, 
and cannot bring an action to recover seisin or possession. He cannot 
count on the seisin of the intestate, because he dérives no interest in 
them from tbe intestate by virtue of his administration. He cannot 
count on his own seisin, because his entry as to the tenant in possession 
would be tortious. Drinkwater v. Drinkwater, 4 Mass. 354; Schouler, 
Executors, § 509. 

Nearly ail of the Ohio administration act was copied from that of 
Massachusetts, which bas been in force nearly 100 years, and is 
founded on a similar policy. The Massachusetts act had been con- 
strued as to the précise point hère in issue by courts of that state prior 
to the passage of the act of 1840. It is reasonable to suppose that the 
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Législature, in adopting tlie provisions ôf the Massachusetts act re- 
lating to the povvers and duties of administrators, had in view the con- 
struction put upon it in that respect, and intended that it should receive 
the same construction hère, especially as such construction is war- 
ranted by the language, as vvell as the pohcy, of the act so adopted. 
Favorite v. Boohers, 17 Ohio St. 548, 553, 554; McDonald v. Hovey, 
110 U. S. 619, 628, 4 Sup. Ct. 142, 28 L. Ed. 269 ; 26 Am. & Eng. 
Ency. Law, 700, 701. 

In Martin v. Root, 17 Tyng, 222, decided in 1821, Gibbens v. Peeler, 
8 Picli. (Mass.) 254, decided in 1829, and Holland v. Cruft, 20 Piclc. 
(Mass.) 321, decided in 1838, an administrator of an insolvent estate 
was held to be the représentative of the creditors, and his right to 
maintain an action to recover, for the payment of debts, personal prop- 
erty which tlie intestate had transferred or conveyed in fraud of cred- 
itors, was sustained. In the first and last of thèse cases he was Hkened 
to an assignée of a bankrupt. In Holland v. Cruft a bill in equity was 
filed by an administratrix to recover personal property assigned by the 
intestate for the purpose of defrauding his creditors. The conten- 
tion was made that the conveyance was valid as between the parties 
and binding on the administratrix, and could be avoided only by cred- 
itors. In the course of the opinion Shaw, C. J., said : 

"In many respects the administrator is the trustée and représentative of 
creditors, and as such may stand npon their rights, and assert claims, wliich 
the Intestate hiraself could not hâve asserted. ïhe wliole course of proceeding 
in this commonwealth, especially in relation to the settlement of insolvent es- 
tâtes, proeeeds on the assumption that the executor or administrator is in the 
tirst Instance the trustée and représentative of the creditors, and only secon- 
(larily the trustée of heirs. By varions provisions of statutes, ail the estate of 
a debtor is made liable for ail debts, as well thoso by simple contract as those 
by spécial, and heirs hâve no claims except for the residue. * * * He (the 
administrator) holds the means in his hands to carry on such a suit for the 
conimon beneflt. He is charged by the nature of his office to act in the flrst 
instance for the beneflt of ail creditors, and his tidelity is secured by bond and 
oath, by ail the guards which the law can raise to secure it. The creditors 
are often very numerous, and many of them interested to a small amount. It 
mijrht be extremely difflcult to bring them to act in concert. Should ail not 
unité, the great objeet of the law, an equal pro rata distribution, might be de- 
featcd or rendered ditficult. Whereas the administrator is in the nature of a 
public offlcer, polnted ont by the law to collect, apportion, and distribute the 
assots, and is placed in a situation to do it most conveniently and elïectively 
for the interests of ail concerned." 

So much of the foregoing as relates to concerted action on the part 
of creditors and a possible unequal distribution can bave no applica- 
tion to the Ohio practice, but the residue of the quoted passage is in 
harmony with the later utterances of the Ohio Suprême court and the 
gênerai administration act. 

In Chase v. Redding, 13 Gray (Mass.) 418, the right of an adminis- 
trator to maintain a bill in equity to recover promissory notes se- 
cured by mortgage, which had been made donatio mortis causa, result- 
ing in fraud upon the intestate's creditors, was sustained, on the ground 
that, in his capacity of trustée for the creditors, he might avail himself 
of légal means to get in the trust fund. Other cases in point are Wall 
V. Provident Institution for Savings, 6 Allen (Mass.) 320; Welsh v. 
Welsh, 105 Mass. 229 ; Parker v. Flagg, 127 Mass. 28. 
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The administration acts of Nebraska and lowa are strikingly like 
that of Ohio. In Blackman v. Baxter, Reed & Co., 125 lowa, 118, 
100 N. W. 75, 70 L. R. A. 250, a case qnite similar to Kilbourne v. 
Fay, and involving personal property, it is held tliat the heir's interest 
in such property is burdened with the claims of creditors, and until they 
hâve been discharged he is net entitled to distribution, or to exercise 
control over it, and that the administrator of an insolvent estate holds 
it for the discharge of the debts of the intestate, the heir's interest in 
it being purely technical. Not only is Kilbourne v. Fay quoted with 
approval, but the language of Cooley v. Brown, 30 lowa, 470, in which 
it was held that an administrator may, for the benefit of the creditors 
of the estate, maintain an action to recover personal property, or its 
value, voluntarily or fraudulently conveyed by the décèdent, is adopted 
as follows : 

"Ordinarily it must be true that an administrator ean maintain only such 
actions at law as the intestate might, if living. ïhis must be invar'ably so 
in ail actions for the enforcement of rights grounded upon the inheritance. 
So far as the administrator represents the heirs and the actions brought by 
hlm are to secure their rights and interests, he must be liniited to such as the 
décèdent himself might hâve maintained. But under the gênerai statutes re- 
lating to the distribution of estâtes and the duties of administrators, the iatter 
are charged with certain trusts in favor of the creditors of the estate. They 
are required to collect the assets, and to pay them over to the estate's creditors. 
Whatever ought to he applied to the payment of debts ought to be recoverable 
by the administrator representlng the rights and interests of the creditors." 

The powers of the administrator are likened, in the Blackman Case, 
to those of a receiver or an assignée in trust for the benefit of creditors. 

In Becker v. Anderson, 11 Neb. 493, 498, 9 N. W. 640, 641, Judge 
Maxwell said : 

"Where the estate is solvent, the heir bas a benefielary interest in the trust 
as distributee; but if the estate is insolvent, his interest is technical merely, 
and the executor becomes a trustée for the creditors of the estate, and in that 
capaeity he is bound to protect their interests." 

The view above expressed finds support in fédéral authority. In 
Hagan v. Walker, 14 How. 29, 14 L. Ed. 312, one of the reasons as- 
signed for maintaining a bill in equity by creditors to recover fraud- 
ulently conveyed property is that the administrator for two years had 
failed to take action to reduce the assets to possession. In Central 
National Bank of Washington v. Hume, 3 Mackey (D. C.) 360, 51 
Am. Rep. 780, an administrator and creditors contested for the premi- 
ums paid by an insolvent debtor on life Insurance policies taken eut for 
the benefit of his wife and children. The case was quite similar in that 
respect to the one at bar. The right of the administrator, as the rep- 
résentative of the creditors, to assail a fraudulent transfer, was one of 
the issues in the case. It was argued that an administrator is estopped 
from attacking the transactions of his intestate as fraudulent, but his 
right to do so was maintained by the court. The case was taken on 
review to the Suprême Court of the United States (128 U. S. 195, 9 
Sup. Ct. 41, 32 h. Ed. 370), and was there decided under 13 Eliz. 
c. 5. The administrator's right to maintain such an action was again 
fully argued pro and con. The administrator was, on the facts and the 
State of the law, denied a recovery, but not on the ground that he was 
173 F.— 26 
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not a proper party and could not maintain the action. In Masonîc 
Life Ass'n v. Paisley, 111 Fed. 33, the administrator was a contesting 
party representing the creditors in an action to recover insurance, the 
premiums to maintain which had been paid by an insolvent debtor. 

Conflicting décisions hâve been rendered by the common pleas and 
circuit courts of Ohio as to the powers of an administrator. In Sayle 
y. Guarantee Savings & Loan Co., 2 Ohio Cir. Ct. R. (N. S.) 401, for 
instance, adhérence is had to the rule announced in Benjamin v. Le 
Baron. In that case, however, the powers of a receiver, and not of an 
administrator were involved. Benjamin v. Le Baron is the only case 
cited. Other cases recognizing an administrator as a trustée for the 
benefit of creditors, and concurring with the views announced in Kil- 
bourne v. Fay, are Jones v. Molster, 11 Ohio Cir. Ct. R. 432, 440 ; Kitt- 
redge v. Miller, 19 Ohio Law Bul. 119, 120 (decided by Judge Taft) ; 
Goepper v. Pfau, 6 Ohio Law Bul. 17 ; Linghler v. Kraft, 3 Ohio N. P. 
(N. S.) 653, 654, 655. 

The administrator may maintain this suit under section 3628, and 
also by virtue of the powers conferred on him by the gênerai adminis- 
tration act. The entire fund will be paid to him, awaiting the dé- 
termination of the controversy as to the bank's claim against Brown's 
estate for interest. Union Central Life Ins. Co. v. Eckert, 6 Am. Law 
Rec. 452. The administrator is entitled to receive at once, to apply 
toward, the satisfaction of decedent's debts, the premiums paid in 
1895 and each of the succeeding years, with interest on each premium 
from the date of its payment. The bank, if it fails in the controversy 
relating to the $36,000 interest claim, will receive the residue of the 
proceeds of the policy. If it succeeds in establishing thè validity of 
such claim, the administrator, in conséquence of the finding that the 
intestate, in event such claim is valid, was insolvent at the time the 
policy issued, will take the whole of the proceeds of the policy, as they 
are less than the aggregate of the payments, with interest. 

The costs, and also an attorney's fee of $150, for complainant's 
counsel, will be paid from the proceeds of the policy now on deposit in 
court. McNamara v. Prov. Sav. Life Assur. Soc, 114 Fed. 910, 53 C. 
C. A. 530. 

The question as to the right of an administrator of an insolvent es- 
tate to maintain an action at law to recover personal property fraud- 
lently conveyed by his intestate does not arise in this case, and is not 
considered. 

An order may be taken in accordance with the foregoing. 



UNITED STATES v. BREESE et al. 
(Circuit Court, W. D. North Carolina. August 27, 1909.) 

1, CoNsriRAcr (§ 45*)— Cbiminal Phosecution— Evidence, 

On a trial for crimlnal conspiracy, In deterinlnlng whether a conspiracy 
was formed and whetlier acts were done to elïect the same, tlie acts aud 
cojiduct of a défendant not on trial may be considered In connection with 
those of the défendant or défendants on trial. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dlg. S 102; Dec. Dlg. 
I 45.*] 

•For other cases see same toplc & § numeer In Dec. & Am. Dtgs. 1907 to dat», & Rep'r Indexe» 
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2. CoNSPiEACY(§ 47*)-— Obiminal PïtosEcuTiON— Evidence. 

In prosecutions for criminal conspiracy it is as compétent to prove tbe 
conspiracy by circumstances as by direct évidence, but proof of the coro- 
biiiation chargea must almost always be extracted from the circumstances 
connected with the transaction which forms the subject of the accusation. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 106 ; Dec. Dig. 
§ 47.*] 

3. Conspiracy (§ 47*)— Fedehal Statute— SuFFiciENcy of Evidence. 

A charge under Rey. St. § 5440 (U. S. Comp. St. 1901, p. 3676), of con- 
spiracy between officers of a national bank to embezzle, abstract, or wlll- 
fully misapply its funds in violation of section 5209 (D. S. Comp. St. 1901, 
p. 3497), is supported by évidence that, acting together with a common 
understandlng, défendants largely overdrew their respective accounts with 
the banlj, to such an extent that they were wholly unable to meet the 
same, as they mUst hâve known, and that, to cover up such overdrafts, by 
a common understandlng they placed worthless notes in the bank with 
the intent and resuit of Injuring and defrauding the bank and Impalrlng Its 
capital. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 105-107 ; Dec. 
Dig. § 47.*] 

4. Criminal Law (§ 312*)— Evidence— Intent. 

Persons chargea with crime will be held to hâve Intended the necessary, 
usual, and actual resuit of their acts, and such presumptlon is not over- 
come by their testlmony merely that they had no wrongful Inteut. 

[Ed. Note. — ITor other cases, see Criminal Law, Cent. Dig. §§ 26, 27; 
Dec. Dig. § 312.*] 

5. Conspiracy (§ 28*)— Fédéral Statute— Embezzlement by National Bank 

Officebs— Défenses. 

The most formai vote of the directors of a national bank cannot au- 
thorize the embezzlement, abstraction, or wlllful mlsapplication of its 
funds by an officer, and will not çonstltute a défense to a prosecutlon for 
conspiracy to commit such offense. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 41 ; Dec. Dig. 
§ 28.*] 

6. Criminal Law (§ 150*)— Fédéral Statute— Limitation op Prosecution. 

Limitation does not begin to run against a prosecutlon for conspiracy 
between officers of a national bank to embezzle, abstract, or wlllfully mis- 
approprlate Its funds so long as the conspiracy continues or acts to effect 
Jts object are committed. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 275; Dec. 
Dig. 8 150.*] 

7. Conspiracy (î 38*)^Fedebal Statuts— Violation or National Banking 

Law— Défenses. 

It is not a défense to a prosecutlon for conspiracy between officers of a 
national bank to embezzle, abstract, or wlllfully mlsapproprlate its funds 
by nieans of excessive loans or overdrafts for their beneflt that the Comp- 
troller of the Currency did not do ail he mlght hâve done to compel a cor- 
rection of such Irregularlties. 

[Ed. Note.— For other cases, see Conspiracy, Dec. Dig. § 38.*] 

Prosecution of William E. Breese and Joseph E. Dickerson for 
conspiracy to commit an offense against the United States. Charge to 
jury. 

See, also, 172 Fed. 761, 765. 

A. E. Holton, Dist. Atty., for the United States. 
Moore & Rollins and Locke Craige, for défendants. 

"For otlier cases see Same topic & S ituiiBER la Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 



404 173 FEDERAL REPORTER. 

NEWMAN, District Judge (charging jury). The défendants in 
this case are charged with conspiracy. Conspiracy is an agreement be- 
tween two or more persons to do an unlawful thing, or a lawful thing 
by unlawful means. Thèse -défendants are charged with conspiring 
to do certain unlawful acts. The conspiracy charged against them is 
under section 5440 of the Revised Statutes of the United States (U. S. 
Comp. St. 1901, p. 3676). That section reads as fôllows: 

"If two or more persons conspire either to commit any offense against the 
Unitect States, or to defraud the United States In any manner or for any pur- 
pose, and one or more of such parties do any act to effect the object of the 
conspiracy, ail the parties to such conspiracy shall be llable to a penalty," etc. 

Under this section of the statutes, as you will perceive, it is neces- 
sary that one or more of the parties to the conspiracy should do some 
act to effect the object of the conspiracy. The purpose of this, you will 
also perceive, is that while parties might conspire and agrée to do an 
unlawful thing, yet, if they change their minds and do nothing to 
carry it into effect, it will not constitute an offense. It is necessary 
that they should do some act to effect the object of the conspiracy. 

It is charged that they conspired to commit an offense against the 
United States; that is, an offense in violation of section 5209 of the 
Revised Statutes of the United States. That section, so far as im- 
portant hère, is as follows : 

"Every président, director, cashier, teller, clerk or agent of any association, 
who enibezzles, abstracts or willfully misapplles any of the moneys, funds, or 
crédits of the association, « * * shall be guilty of a misdemeanor," etc. 

The indictment charges that the persons named therein, William 
E. Breese, being président, "^V. H. Penland, being cashier, and Joseph 
E. Dickerson, being a director, respectively, of the First National Bank 
of Asheville, on July 1, 1897, contriving and intending to injure and 
defraud the banking association, and one Reuben R. Rawles, and di- 
vers other individual persons too numerous to be hère named, their 
shareholders, depositors, and creditors of the said banking association, 
did conspire to embezzle, abstract, and misapply the moneys, funds, 
and crédits of the bank, and to fraudulently misapply the same to their 
private uses. 

It is further charged that, at the time aforesaid, the three persons 
named as such officers had in their possession and under their control, 
by virtue of their said offices, and while they were employed therein, 
moneys, funds, and crédits of the said bank to a large amount, and of 
great value, to wit, $350,000, the particular kinds of moneys, funds, 
and crédits being to the grand jurors unknown. 

It is further charged that, in pursuance and fulfillment of their 
said conspiracy, combination, and agreement, the three persons named, 
Breese, Penland, and Dickerson, on the Ist day of July, 1897, did em- 
bezzle, abstract, and misapply a large sum of the moneys, funds, and 
crédits of the banking association, to wit, the sum of $250,000 in value, 
of the said moneys, funds, and crédits, the same being then and there 
in their possession and under their control, with intent to cheat and 
defraud the said banking association, and the said Reuben R. Rawles, 
and divers other individual persons too numerous to be hère men- 
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tioned, with sharcholders, depositors, and creditors oi the banking 
association. William E. Breese and Joseph E. Dickerson alone are 
on trial. 

For the purpose of determining whether a conspiracy was formed, 
and in determining whether or not the défendants are guilty, you will 
hâve a right to consider the acts and conduct of Penland in connection 
with Breese and Dickerson. That is, in reaching a conclusion as to 
whether a conspiracy was formed, and as to whether acts were donc 
to efifect the same as charged, you will consider the évidence so far as 
it relates to Penland, as well as the évidence so far as it relates to 
Breese and Dickerson, although, as Breese and Dickerson only are on 
trial, a verdict could be rendered against them only. 

If you believe that either of the défendants now on trial^that is 
Breese or Dickerson — was not a party to the conspiracy (if you believe 
there was a conspiracy), but that the other was guilty of a conspiracy, 
with Penland, of the character charged in the indictment, and that 
acts were donc to efïect the object of the conspiracy, as charged, then 
you would be authorized to find the défendant now on trial who did so 
conspire with Penland (if acts were done in furtherance of the con- 
spiracy) guilty on this trial. 

It requires two persons to form a conspiracy; one person cannot 
conspire with himself ; but one person may be convicted of conspiracy 
although the other conspirator is not on trial. To explain it to you 
more fully: If Breese, one of the défendants on trial, conspired with 
Penland, and acts were done to effect the object of the conspiracy, 
you might convict Breese on this trial. Or if Dickerson conspired with 
Penland, and acts were done to effect the object of the conspiracy, 
you might convict Dickerson on this trial. If Breese and Dickerson 
conspired with each other, whether Penland was or was not a party 
to the conspiracy, if acts were done in furtherance of the conspiracy, 
and to efïect the object of the conspiracy, then you would convict both 
Breese and Dickerson on this trial. If you beheve that ail three were 
parties to the conspiracy, and acts were done to efïect the object of the 
conspiracy, then you would be authorized to convict both Breese and 
Dickerson on this trial. 

It is not necessary, in order to establish the fact of a conspiracy, 
that some one should hâve testifîed that they heard the alleged con- 
spirators agrée and combine together to do the unlawful thing, but 
the fact of a conspiracy may be gathered and derived by the jury from 
the combined and concerted actions of the alleged conspirators in the 
commission of the unlawful act. After a conspiracy is formed, the 
acts of each and ail of the conspirators are binding upon the other con- 
spirators. It is not necessary that ail of the conspirators should actu- 
ally assist in doing ail the acts necessary to carry out the conspiracy, 
but one of the conspirators may do one act, and the others other acts, 
if the tendency and intent and purpose of ail the acts is in pursuance 
of the unlawful agreement, and to carry out and effectuate the same, 
and to accomplish a conjmon unlawful resuit. 

It is proper, gentlemen of the jury, that I should give you a défini- 
tion of the offense which the défendants hère are alleged to bave con- 
spired to commit. Embezzlement, speaking generally, is a breach of 
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trust or duty with respect to moneys, properties, or effects in possession 
of a party and intrusted to him by another, and the appropriation of 
such moneys, properties, or effects, or a part thereof, to the use of the 
party so intrusted. Embezzlement, as applied to this case and to the 
relation sustained by thèse défendants to the First National Bank of 
Asheville, is thîs: The.charee is that they were intrusted with moneys, 
funds, and crédits of the First National Bank of Asheville, to vvhich 
they bore the relation of officers, charged in the indictment as I hâve 
stated to you, and that, being so intrusted, they conspired to mis- 
apply the same to their private uses, and did, in furtherance of that 
conspiracy, embezzle moneys, funds, and crédits of the bank to the 
extentof $350,000. Embezzlement is a technical expression, and ap- 
plies only to cases in which the party charged occupies a trUst or fidu- 
ciary relation, and takes the money or properties so intrusted and un- 
lawfully applies the same to his own use. It is différent from every 
other form of taking the property of another, in that it embraces the 
fact of having the same in possession, and in trust when it is taken, and 
misapplied to the private use of the person charged. 

To abstract does not irivolve the same trust relation. It means to 
"take from," or "withdraw," so that to abstract the moneys from the 
bank is to take and withdraw from the possession and control of the 
bank its moneys, funds, and crédits. To constitute the offense of ab- 
stracting, it should be donc without the knowledge and consent of the 
bank, and with intent to injure and defraud it or some other company 
or person. Abstracting the funds of the bank may be done by one act 
or a succession of acts. It may be done under the color of loans, dis- 
counts, or checks. The means used would be immaterial if the resuit 
is the wrongful withdrawal of funds or moneys from the bank without 
its actual knowledge and consent, and to couvert the same to the use 
and benefît of the abstracter. 

Willful misapplication, as described in the statute, means a misap- 
plication willfully and unlawfully made by one or more of its ofïicers 
of the moneys, funds, or crédits of the bank, and done with intent to 
injure the bank, and the funds so misapplied must be converted to the 
use of the officer or officers making such misapplication, or to the use 
of some other person than the bank. Of course, embezzlement would 
embrace either misapplication or abstraction, but the reverse would 
not be true, because a person might be guilty of abstraction and mis- 
application without being guilty of the technical offense of embezzle- 
ment. 

It will be necessary for you to inquire, first, whether there was a 
conspiracy between Breese, Dickerson, and Penland, or any two of 
them, and in àscertaining that you will look at ail of the acts and 
transactions shown in this évidence. It is not necessary, as I hâve 
stated to you, that there should bé an ejçpress^agreement in words be- 
tween them to constitute a conspiracy, but it is sufficient that they acted 
together with a common understanding and a comrhon intent to ac- 
complish a common unl9.wful purpose. It is suffîcient that the minds 
of the parties met understandingly so as to bring about ah intelligent 
and deliberate agreement to do the acts and commit the offense 
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charged, although such an agreement be not manifested by any formai 
words. 

If you believe that the conspiracy was formed and existed between 
thèse défendants, or any two of them, as I hâve stated to you, and 
there was a common agreement and understanding to that effecti — 
that is, to embezzle, abstract, or misapply the moneys, funds, or créd- 
its of this bank — then you would proceed to inquire, was an act done., 
or were acts done to effect the object of the conspiracy? The con- 
spiracy and the overt act, as it is called — that is, an act done to efifect 
the object of the conspiracy— are separate and distinct, though, as I 
hâve stated to you, you may gather or dérive the fact that there was 
an unlawful agreement between the parties from combined and con- 
certed actions in the performance of the unlawful act. 

It is as compétent to prove an alleged conspiracy by circumstances 
as by direct évidence. In prosecutions for criminal conspiracy, the 
proof of the combination charged must almost always be extracted 
from the circumstances connected with the transaction which forms 
the subject of the accusation. The acts of the parties in the particular 
case, the nature of those acts and the character of the transactions or 
séries of transactions, with the accompanying circumstances, as the 
évidence may disclose them, should be investigated and considered 
as the source from which évidence may be derived of the existence 
or nonexistence of an agreement, which may be expressed or implied, 
to do an unlawful act. Guilty connection with a conspiracy may be 
established by showing association by the persons accused in and for 
the purpose of the prosecution of the illégal object, Each party must 
be actuated by an intent to promote the common design, but each 
may perform separate acts or hold distinct relations in forwarding that 
design. There must be an intentional participation in the transaction 
or transactions, with a view to the furtherance of the common design 
and purpose. If persons work together to advance an unlawful 
scheme, having its promotion in view, and actuated by the common 
purpose of accomplishing the unlawful end, they are conspirators. 

If you believe that thèse défendants, or any two of them acting to- 
gether with a common understanding, largely overdrew their accounts 
with the bank, and to such extent that they were wholly unable to meet 
the same, and that this must bave been known to them when such 
overdrafts were made and permitted, and that then, to cover up and 
raake good thèse overdrafts, they placed or caused to be placed, by a 
common understanding, worthless notes in the bank, and thereby the 
capital of the bank was impaired and its crédit destroyed, then, in the 
opinion of the court, the défendant so acting would be guilty imder 
this indictment. This should be done with intent to injure and defraud 
the bank, but such intent may be gathered by you from the acts them- 
selves, if you believe them to hâve been knowingiy and willfully and in- 
tentionally done, as I hâve stated to you. 

The willful misapplication made an offense by this statute means 
the misapplication for the use and benefit of the party charged, or some 
Company or person other than the association. Therefore, to consti- 
tute the offense of willful misapplication, there must be a conversion 
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to his own use or the use of some one else of the moneys, funds, and 
crédits of the association by the party charged. 

If, therefore, the moneys, funds, and crédits of the First National 
Banlc of Asheville were willfull}^ misapphed, as charged in the in- 
dictment, and the moneys, funds, and crédits were convertcd from the 
use of the bank to the use of the défendants, thereby, as a necessary, 
natural, and legitimate conséquence, the bank's capital was reduced or 
placed beyond the control of its directors, and its ability to continue in 
business was destroyed, the intent to injure or defraud the bank must 
be presumed. Acts involving such conséquence, when knowingly and 
willfully committed, establish the guilty intent to injure and defraud 
mentioned in the statute, and disclose a situation utterly inconsistent 
with innocent intent. 

It is not necessary that the fact should be shown to your satisfaction 
and beyond a reasonable doubt that the défendants had a motive or ill 
will to constitute an intent to defraud. The intent to defraud may be 
entirely consistent with an interest on their part for the success and 
welfare of the institution. 

There must be an intent to commit the unlawful act, and that intent 
must be corrupt. There must, therefore, be a wrongful conversion or 
appropriation by a bank officer of some of the moneys, funds, or créd- 
its of the bank to his own use, or to the use of some person other than 
the bank, with the intent just stated. 

The défendants hâve been allowed to testify as to their intent in the 
varions transactions brought out hère. If the ordinary, usual, and nec- 
essary resuit of the acts of thèse défendants was to violate the law, 
either to embezzle, abstract, or misapply the moneys, funds, and créd- 
its of this bank, the fact that they say now that they did not hâve 
any wrongful intent could not prevail against what would be the ordi- 
nary, usual, and necessary resuit of their acts. Persons charged with 
crimes will be held to hâve intended the necessary and actual results 
which would follow their acts. 

The charge approved by the Suprême Court of the United States 
on the subject of intent, in a case like this, substituting the name of 
the bank in question hère instead of the bank in question there, is as 
f oUows : 

"The law présumes that every man intends the legitimate conséquence of his 
own acts. Wrongful acts, knowingly or intentionally committed, can nelther 
be justified or excused on the ground of innocent intent. The color of the act 
détermines the complexion of the intent. ïhe intent to injure or defraud is 
presumed when the unlawful act which results in loss or injury is proved to 
hâve been knowingly committed. It is a well-settled rule, which the law ap- 
plies in both criminal and civil cases, that the intent is presumed and inferred 
from the resuit of the action. If, therefore, the funds, moneys, or crédits of 
the First National Bank of Asheville are shown to hâve been either embezzled, 
or willfully misapplied by the accused and converted to his own use, whereby, 
as a necessary, natural, or legitimate conséquence, the association's capital 
was reduced or placed beyond the control of the directors, or its ability to 
meet its engagements or obligations or to continue its business was lessened or 
destroyed, the Intent to injure or defraud the bank may be presumed." 

If a man knows that the act he is about to commit will naturally 
or necessarily hâve the effect of injuring or defrauding another, and 
he voluntarily and intentionally does that act, he is chargeable, in law. 
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with the intent to injure or defraud. It is not necessary that his ob- 
ject or purpose was primarily to injure or defraud. It may hâve been 
to benefit himself. Thèse terms, used in the statute, mean nothing 
more than that gênerai intent to injure or defraud which always arises, 
in contemplation of law, when one willfully or intentionally does that 
which is illégal or fraudulent, and which, in its necessary and natural 
conséquence, must injure another. The law présumes that ever'y man 
intends the natural and ordinary conséquence of his acts, and, as I 
hâve stated to you, wrongful acts knowingly or intentionally commit- 
ted cannot be justified on the ground of innocent intent. 

It is not meant, by what I hâve stated to you, to say that thèse 
défendants might not, by proper évidence, by their own évidence, if 
they can do so, show to you that there was nothing unlawful or wrong- 
ful about their acts and transactions which bave been put in évidence 
hère. If they bave shown by their évidence, or any other évidence, 
that there was nothing wrongful or unlawful about their acts, or if 
the whole of the évidence taken together failed to satisfy you that 
such acts were wrongful and unlawful in the way I bave stated to 
you, you should give them the benefit of it. 

Evidence bas been ofifered to show the action of the board of di- 
rectors on différent occasions, as shown by the book of minutes of 
the bank, and also by the évidence of the défendants, that action was 
taken by the board of directors authorizing certain loans and certain 
transactions, and to show that what was done in the bank was known 
to the board of directors. I instruct you, about this question, that an 
arrangement or agreement with the bank or its duly authorized di- 
rectors, committees, or ofïàcers must be an exercise of their officiai dis- 
crétion, in good faith and without fraud, and made for the advantage 
of the association, or its supposed advantage. If loans or discounts 
or overdrafts are permitted to be made in bad faith, for the personal 
advantage and account of the officers, and not in the honest exercise 
of officiai discrétion, such action would not be the action of the bank, 
or the consent of the bank and the défendants would not be protected 
by such authority so given, if they were parties to the arrangement. If 
fraudulent crédits were given upon the books of the bank, either to 
the défendants or other persons acting for them, neither one would 
acquire thereby any right to the funds represented by such crédits. 
Crédits upon the books of the bank, to be valid and to create the re- 
lation of créditer and debtor between the parties having such crédits 
and the bank, should represent value received by the bank in the shape 
of cash, or what is honestly believed to be its équivalent. It must rep- 
resent bona fîde indebtedness. The authority of the directors, offi- 
cers, or committees of the bank extend only to legitimate transactions 
intended for the benefit of the bank, and, if you find that such author- 
ization was given as claimed, you should consider with whom and 
under what circumstances it was made, whether in good faith and 
for the actual or supposed benefit of the bank. Whether Rawles, the 
member of the board besides the persons charged in this indictment, 
knew or did not know of the character of the transactions, if you be- 
lieve that loans were permitted, overdrafts allowed, and the substitu- 
tion of worthless notes for overdrafts was permitted, and that the 
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saine was done for the personal advantage of Breese, Penland, and 
Dickerson, or either of them, such action would confer no valid au- 
thority. Every act of fraud, every departure from duty by the board 
in connivance with thèse défendants, or either of them, for the plain 
purpose of sacrificing the interests of the stockholders of the bank, 
would be excess of power, from its illegality, and, as such, void as 
an authority to protect them against the charge hère made, if the 
charge be otherwise sustained. 

The most formai vote of the board of directors could not authorize 
the embezzlement, abstraction, or willful misapplication of the funds 
of the bank. To knowingly and willfully allow the bank's moneys, 
funds, and crédits to be withdrawn on worthless notes, knowing the 
notes to be such, would be a misapplication of the funds of the bank in 
the meaning of the statute on the part of the officiai of the bank allow- 
ing such withdrawal. It is not necessary that cash should be actually 
paid over the counter of the bank to constitute a misapplication of 
the moneys, funds, and crédits. The funds of the bank might be 
appropriated by thèse officers to their own use, or the use of a third 
l)arty, without actually handling any of the money, by giving to some 
one a fraudulent crédit on its books and then permitting the same 
to be shifted from one person to another, by meaus of checks, if by 
the transaction the value of the moneys, funds, and crédits of the bank 
was lessened. To substitute a worthless note knowingly and willfully 
for a good, solvent note, understanding the substituted note to be 
worthless and the one withdrawn good, would be a misapplication of 
the crédits of the bank. 

It is not necessary that the jury should find that the amount or 
exact sum stated in the bill of indictment was intended to be em- 
bezzled or abstracted. If, under the circumstances and conditions al- 
ready mentioned, you find that the défendants converted to their own 
use moneys, funds, and crédits of the bank, no matter how small the 
amount may hâve been, it would be sufficient to sustain a verdict of 
guilty, provided the same was so misappropriated by the défendants 
with a common design and purpose to abstract and misapply the funds 
with intent to injure and defraud the bank. 

If you find from the évidence that Breese, Dickerson, and Pen- 
land, or any two of them, were officers of the First National Bank of 
Asheville, as charged in the indictment — no question is made about 
that, as I understand it; however, it is a fact for you to détermine — 
and as such they had the custody and control and management of the 
moneys, funds, and crédits of the said banking association, and as 
such officers and directors that they agreed with each other to allow 
the moneys, funds, and crédits to be wrongfully withdrawn, abstracted, 
or willfully misapplied by them, or either of them, for their own use 
and benefit, or for the use and benefit of another person other than the 
banking association, and in pursuance of this agreement they unlaw- 
fully and willfully and fraudulently withdrew the moneys, funds, and 
crédits of the banking association, and fraudulently converted the same 
to their own use, it makes the conspiracy complète, and it would be 
your duty to return a verdict of guilty. 
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This case cornes within the class of cases which will be barred in 
three years f rom the time the offense is committed ; that is, the of- 
fense cannot be prosecuted unless it has been committed within three 
years prior to the finding of the bill of indictment. The défendants 
hâve invoked from the court the application of this law to the présent 
case. 

In the opinion of the court the law applicable hère, and to the facts 
of this case, is this: The indictment charges a conspiracy was entered 
into on July 1, 1897. It would be immaterial whether the conspiracy 
charged, if you believe there was a conspiracy, originated more than 
three years before the finding of the bill of indictment, indeed it would 
be immaterial if it was entered into soon after this bank was estab- 
lished, in -1888, 1889, 1890, or 1891, provided you believe that overt 
acts were committed ail along down during the succeeding years and 
to a period within three years before the finding of the bill of indict- 
ment; if also there was a continued unlawful agreement and under- 
standing between the parties, amounting to a conspiracy, ail along 
down to and within the period of three years before the bill of in- 
dictment was found true on October 5, 1897. The law is that there 
may be a renewal or a continuance of a conspiracy if there be renewed 
and continued combination, agreement, and understanding between the 
alleged conspirators, and successive acts are done in pursuance of and 
to effect and consummate the conspiracy. No matter when the con- 
spiracy originated, if you believe that there was a continued under- 
standing, expressed or tacit, amounting to a conspiracy, between the 
alleged conspirators, or any two of them, and acts were done in fur- 
therance of and to effect the object of the conspiracy along, down to, 
and embracing a period within three years before the finding of this 
bill of indictment, which, as stated, was October 5, 1897, then you 
would be authorized to consider the same and act upon the same, not- 
withstanding the fact that thèse défendants, in your opinion, had an 
agreement qnd understanding and did acts to consummate and carry 
the same into effect more than three years before the finding of the bill 
of indictment. The conspiracy, however, must hâve been in existence 
and hâve been in opération within three years of the finding of the 
bill of indictment, and, further, there must hâve been some act done 
by at least one of the conspirators to effect the object of the conspiracy 
within the three years. 

No person can borrow from a national banking association more 
than one-tenth of its capital actually paid in and unimpaired, and no 
person can borrow from such banking association on the security of 
the shares of its own capital stock, unless it be upon a debt previously 
contracted in good faith, and, while to do this would be a violation of 
law, it is not a criminal liability unless it involves, under the instruc- 
tions given you, a misapplication of the funds of the bank to the use 
of the person so violating the law, and with the intent to injure and 
defraud the bank in the way I hâve stated to you. 

Something has been said hère about communications to the Comp- 
troller of the Currency, and it is claimed, as I understand it, that this 
ofiicer was satisfied with the condition. It will be entirely for you to 



412 173 FEDERAL REPORTER. 

judge, but, so far as I Iiave been able to see, the Comptroller was try- 
ing to get the bank to cease overdrafts and excessive loans ; but even 
if it be true that the Comptroller of the Currency did not do ail he 
should hâve done towards correcting irregularities in the bank, this 
• would not be an excuse for acts otherwise illégal. 

The jury should be satisfied of the guilt of thèse défendants beyond 
a reasonable doubt. They corne before you with a presumption of in- 
nocence in their favor, and this presumption continues until the govern- 
ment bas, by compétent évidence, established every ingrédient neces- 
sary to constitute the offense with which they are charged, beyond a 
reasonable doubt. Reasonable doubt is not a bare conjecture or a bare 
possibility of innocence. It is a doubt, as the law expresses it, arising 
from the évidence or lack of évidence in the case. A doubt born of a 
mère merciful inclination or disposition to save the défendants from 
the penalty of the law, or one prompted by sympathy for them or those 
connected with them, is not what is meant by a reasonable doubt. If 
the whole évidence, when carefully weighed and compared, produces 
in your mind the settled conviction or belief of the guilt of the défend- 
ants, such a conclusion as 3'ou would act upon in the more weighty and 
important matters relating to your own affairs, you should find a ver- 
dict of guilty in accordance with that conviction or belief. You should 
be satisfied beyond a reasonable doubt that the acts done were done 
with wrongful and fraudulent intent to embezzle, abstract, and mis- 
apply the moneys, funds, and crédits of the bank, although the in- 
tent, as I hâve stated to you, may be gathered from the character of 
the acts if you believe the character of the acts justifies such finding. 

Evidence bas been offered by the défendants to show good charac- 
ter ; that is, good character prior to the time when this offense was al- 
leged to hâve been committed, and indeed prior to the time when the 
bank failed. This évidence goes to you to bave the weight to which 
you think it is entitled. It is a matter which the jury may fairly con- 
sider, It bas been held to be sufficient in a proper case, of itself, to 
raise a reasonable doubt. It is for you, however, to give it the weight 
to which you think it is entitled. If, notwithstanding the évidence as 
to good character, you are satisfied that they are guilty under this 
indictment, you should so find. 

The jury should not be influenced in reaching a conclusion in this 
case by any feeling of friendship for thèse défendants or their friends, 
or allow themselves to be influenced in any way against them by any 
other feeling, but you should disregard absolutely and entirely any feel- 
ing or influence one way or the other, except to reach a true verdict 
on the facts as developed by the évidence hère, applying to that the 
law as given you in the charge of the court. 

Référence has been made hère at varions times to other trials. You 
should not consider the same in any way whatever in arriving at a 
verdict in this case. You should détermine this case on the law and 
the facts as I bave stated to you. 

The jury is the exclusive judge of the facts, and, while the court 
may comment on the same, I bave not done so to any great extent, as 
you will observe, and whatever the court has said is simply by way 
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of comment, leaving the full détermination of the facts to the jury. 
If the government has failed to show to your satisfaction, and beyond 
a reasonable doubt, that a conspiracy was formed and existed as 
charged in the indictment, either to embezzle, abstract, or misapply 
the moneys, funds, and crédits of this bank, and also that some act 
was done by them in furtherance of and in exécution of the conspiracy, 
as I hâve stated to you, then you should acquit the défendants or ei- 
ther of them as to whom it has not been so shown. If, on the other 
hand, the government has estabhshed to your satisfaction and beyond 
a reasonable doubt that the défendants entered into a conspiracy, as 
charged, and continued the same to a period within three years prior to 
the finding of this bill of indictment, and did acts within said period 
to exécute the same, then you should find the défendants now on trial 
guilty, or any one of them whom you may believe to be guilty, as I 
hâve stated to you. 

You hâve been patient and attentive, gentlemen, during the long 
trial of this case, while the évidence was being offered and while the 
case was being argued, and while I hâve been instructing you as to the 
law, and it is a case which deserves this careful considération and at- 
tention. You may retire to your room and give the case a fair, impar- 
tial, and just considération, and find a true verdict in accordance with 
your convictions and belief. 

If you believe that both of the défendants now on trial are guilty, 
so express it when you return to the courtroom. If you believe one of 
the défendants now on trial to be guilty and not the other, so express 
it. If you do not believe either of them to be guilty, say so. Take 
the case, gentlemen, and find a verdict. 
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(District Court, N. D. Californla. June 22, 1909.) 

No. 13,643. 

1. Torts (§ 15*)— Geounds or Action— Proximate Cause of Injury. 

The fact alone that an act of défendant was in violation of a pénal 
statute does not afford ground for the recoveryof damages by a third per- 
son, unless such act was also the proximate cause of the Injury com- 
plained of. 

[Ed. Note.— For other cases, see Torts, Cent. Dig. § 19 ; Dec. Dlg. § 15.*] 

2. NEGLIGENCE (§ 59*)— "PROXIMATE CaUSE" OF iNJURY— NATURAL AND PROB- 

ABLE Conséquences. 

An act of négligence Is not the "proximate cause" of an injury, In a 
légal sensé, where there was an independent intervenlng cause, unless the 
Injury was not only the natural, but the probable, resuit of such négli- 
gence, and the Intervenlng cause should reasonably hâve been forcseen. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 72 ; Dec. Dig. 
I 59.* 

For other définitions, see Words and Phrases, vol. 6, pp. 575S-5769; vol. 
8, p. 7771.] 

*For other cases see same topic & § kumber In Dec. & Am. Digs. 1ÎKI7 to date, & Rep'r Indexes 
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3. SirippiNa (§ 79*)~Proximatk Cause of Injuby— Interveninb Efficient 
OaxJsè. 

A steamer lying beside Long Wharf at Oakland, Cal., dlscliarged a con- 
sidérable quantity of fuel oil, whieh had escapod into tlie bold, into tbe 
waters of the bay, in violation of the statu te, and it fioated under the 
wharf, which was 90 feet wide, and around vessels lying on the opposite 
side. By some independent means a fire was started on the wharf, which 
burned a portion of the flooring and some cars, and damaged a vessel lying 
on the opposite side from the steamer ; her injury being increased by 
burning oil which floated around her sides and eaught fire from the burn- 
ing wharf. Held. that the act of the steamer in discharging the oil into 
the bay was not the proximate cause of the injury, nor a concurrent cause, 
but only created a condition wliicli niade the subséquent fire, which was 
the proximate cause, more disastrous, and that she was not liable for such 
injury. 

[Ed. Note. — For other cases, see Shipplng, Cent. Dig. § 344; Dec. Dig- 
§ 79.*] 

In Admiralty. Libel by the Société Nouvelle D'Armement, as own- 
er of the French bark Boieldieu, against the steamer Santa Rita for 
damages. Libel dismissed. , 

William Denman, for libelant. 

Pace, McCutchen & Knight, for the Santa Rita. 

DE HAVEN, District Judge. This is a libel by the owner of the 
French bark Boieldieu against the steamer Santa Rita to recover 
damages. The libel allèges that the Boieldieu was injured by a fire 
caused by the ignition of fuel oil of a highly inifammable character, 
negligently discharged from the Santa Rita into the waters of San 
Francisco Bay. 

It appears, from the évidence, that on March 11, 1907, the Santa 
Rita, a steam vessel 450 feet long, was moored to the northerly side 
of Long Wharf, Oakland; the wharf being on her starboard. The 
British ship Whittlieburn and the French bark Boieldieu were moored 
on the southerly side of the same wharf. There was a space of about 
60 feet between the two last-named vessels. The wharf was 90 feet 
wide, and, lying as they did, parallel to the Santa Rita, the Whittlie- 
burn reached from the stern of the Santa Rita to forward of her mid- 
shipSj and the Boieldieu overlapped the bow of the Santa Rita. It will 
thus ,be seen that in the position in which thèse three vessels were 
moored they, with the fîoor of the wharf, formed a covered lane or 
alleyway on the water 450 feet long and 90 feet wide, with an opening 
or space on one side of about 60 feet, The ends of the wharf were, 
of course, also open. 

The Santa Rita was, upon the day above stated, discharging a cargo 
of pipe upon the wharf, and had been so engaged for two or three 
days prior thereto, This pipe was taken from a hold into which 
large quantifies of fuel oil and water had escaped, and in lifting the 
pipe from the hold more or less of the oil was carried on the deck of 
the vessel, and thence found its way into the waters of the bay. There 
is also évidence tending to show that some oil and water had been 
pumped from the cargo hold directly onto the deck or into the ship's 

•For other cases see same topic & § NtiMBEB In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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scuppers, while the pipe was being discharged ; but how much does not 
appear. 

Between the hours of 4 and 5 o'clock of the afternoon of Mardi 
11, 1907, a portion of the wharf, adjacent to the Boieldieu's berth and 
extending back a few feet toward the berth of the Whittheburn, caught 
fire, and about 4,500 square feet of its flooring was burned, and some 
empty cars and three or four cars loaded with hay, which were on that 
part of the wharf, were aiso burned. The Boieldieu also caught fire, 
and as the resuit thereof a number of the steel plates covering her hull, 
on both port and starboard sides, were badly warped or buckled, and 
a portion of her rigging was also burned. It further appears that 
on the afternoon of this fire a light wind was blowing against the 
port quarter of the Santa Rita. It was also shown that at the time of 
the fire a donkey engine was being used in discharging the cargo from 
the Whittlieburn. 

The contention of the libelant is that the oil which had been dis- 
charged from the Santa Rita accumulated in large quantifies under 
the wharf and around the Boieldieu, and that a spark from an engine 
on the wharf, or some live coals taken from the fire box of the 
donkey engine, or from the Boieldieu's galley, were thrown into the 
bay, igniting the oil floating thereon, and that in this way the fire 
was started, resulting in damage both to the wharf and the Boieldieu. 
My conclusion, however, from the évidence, is that the fire started on 
the floor of the wharf, and was thence, after some little time, com- 
municated to the Boieldieu. 

The évidence also shows that if there was, in fact, a large body of 
oil fioating on the water, under the wharf, and around the Boieldieu, 
such oil could hâve been ignited by subjecting it to a very high degree 
of beat, and bringing the vapor, which it would throw ofï, in contact 
with fire ; and there is also évidence that oil was seen burning upon 
the water on the port side of the Boieldieu, the side next to the wharf. 
The heat from the wharf was prùbably sufficient to buckle the steel 
plates on the Boieldieu's port side, and set fire to her rigging, without 
the présence of oil; but I am unable to account for the injury which 
the opposite, or starboard, side of the Boieldieu sustained, except upon 
the assumption that it was caused by burning oil floating on her star- 
board, the fiâmes of which came in direct contact with the steel plates 
on that side of the vessel. Upon considération of ail the évidence, I 
hâve, with some hesitancy, reached the conclusion that fuel oil, dis- 
charged by the Santa Rita in large quantity, was floating on the water 
around the Boieldieu, and was ignited by fire and heat from the burn- 
ing wharf. 

It also appears that the Santa Rita was unharmed, and the testi- 
mony of the witness O'Neil, which I think is entitled to crédit, is to 
the efifect that, if the Boieldieu was injured by burning oil, there was 
not, at that time, any connection between such oil and the Santa Rita ; 
that, if the Santa Rita had been then discharging oil into the bay, 
the conflagration would hâve gone back to the source of supply, be- 
cause a body of oil ignited on one side will burn over the surface 
which it covers. 
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1. Section 374% of the Pénal Code of the state of Californîa makes 
it a misdemeanor, punishable by fine or imprisonment, for any person 
to deposit or "to pass in, or into the waters of any navigable bay or 
river, in this state, any coal tar or refuse or residuary product of 
coal, petroleum, asphalt, bitumen or other carbonaceous material or 
substance." But the mère fact that the act of the Santa Rita, of which 
libelant complains, was a violation of this statute, will not entitle the li- 
belant to recover, uniess such act was the proximate cause of the 
injury complained of. Shearman & Redfield on Négligence, §§ 13, 37. 
Nickey v. Steuder, 164 Ind. 189, 73 N. E. 117. Stone v. Boston & 
Albany R. R. Co., 171 Mass. 536, 51 N. E. 1, 41 L. R. A. 794. 

The question, then, for décision at this time, is whether or not the 
négligent or wrorigful act of the Santa Rita in discharging fuel oil 
into the waters of San Francisco Bay was the proximate cause of the 
damage sustained by the Boieldieu. The rule is elementary that: 

"The breach of duty upon which an action is brought must be not only the 
cause, but the proximate cause, of the damage to the plaintifC." Shearman & 
Redûeld on Négligence, § 26. 

"If an injury has resulted in conséquence of a certain wrongful act or omis- 
sion, but only through or by means of some Intervenîng cause, from which 
last cause the Injury followed as a direct and immédiate conséquence, the 
law will refer the damage to the last or proximate cause, and refuse to trace 
It to that which was more remote." 1 Oooley on Torts (3d Ed.) p. 99. 

And the same principle has been stated in this language : 
"A prior and remote cause cannot be made the basis of an action, if such 
remote cause did nothing more than furnish the condition or give rise to the 
occasion by which the injury was made possible. If there intervened between 
such prior or remote cause aud the injury a distinct, successive, unrelated, and 
efficient cause of the injury. If no danger existed in the condition, except be- 
cause of the Independent cause, such condition was not the proximate cause." 
29 Oyc. 496. 

The rule thus stated is, however, subject to this qualification : 

"If the Intervenîng act is such as might reasonably hâve been foreseen or 
anticipated as the natural or probable resuit of the original négligence, the 
original négligence will, notwithstanding such intervenîng act, be regarded as 
the proximate cause of the injury." Nickey v. Steuder, 164 Ind. 189, 73 N. 
E. 117. 

In Russell v. German Pire Ins. Co., 100 Minn. 528, 111 N. W. 400, 
10 Iv. R. A. (N. S.) 326, it is said: 

"Whatever may hâve been the original meaning of the maxim, 'Causa prox- 
Ima et non remota spectatur', it has been clearly settled, by a long Une of 
décisions, that what is nieant by proximate cause is not that which is last 
in time or place, not mei'ely that which was in activity at the consummation 
of the injury, but that which is the procuring, efficient, and prédominant 
cause." 

And the court in that case f urther defined proximate cause, as : 

"That from which the efCect might reasonably be expected to foUow, wlth- 
out the concurrence of any unforseen clrcumstances." 

In Beckham v. Seaboard Air Line Railway, 127 Ga. 550, 56 S. E. 
638, 12 L. R. A. (N. S.) 476, the court reaffirms the following state- 
ment of the rule found in an earlier décision of that court; 
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"To entitle a party to reeover damages of a railvoad eompany on account of 
the négligence of its agents, it shouUl appear that the négligence was the 
liatural and proximate cause of the injury ; for, sliould it appear that the nég- 
ligence of the cou.ijany would not hâve damaged the party eoniplainiug, but 
for the interposition of a separate, independent agency, over which the railroad 
eompany neither had nor exercised control, then the party complainiiig can- 
not reeover." 

In Davis v. Chicago, M. & St. P. Railway Co., 93 Wis. 470, 67 N. W. 
16, 1132, 33 L. R. A. 654, 57 Am. St. Rep. 935, the court said : 

"The négligence is not the proximate cause of the accident, unless, under 
ail the circunistances, the accident might hâve been reasonably foreseen hy a 
man of ordinary intelligence and prudence. It is not enough to prove that 
the accident is the natural conséquence of the négligence. It must also hâve 
been the probable conséquence." 

A comprehensive statement of the rule concerning actionable negU- 
gence and what constitutes the proximate cause of an injury is the 
following, found in the opinion of Judge Sanborn in Cole v. German 
Savings & Loan Soc, 124 Fed. 115, 59 C. C. A. 595, 63 L. R. A. 416 : 

"An Injury that results from an act of négligence, but that could not hâve 
heri foreseen or reasonably anticipated as Its probable conséquence, and that 
would not hâve resulted from it, had not the interposition of some new and in- 
dependent cause interrupted the natural séquence of events, tumed aside 
their course, and produced it, is not actionable. Such an act of négligence is 
the remote, and the Independent intervening cause is the proximate, cause of 
the injury." 

Then follows this clear définition of the meaning of the phrase "nat- 
ural and probable conséquence," used by the courts in announcing the 
rule of law that a défendant is not responsible for damage resulting 
from a négligent act, unless it was the "natural and probable consé- 
quence" of such act: 

"A natural conséquence of an act is the conséquence which ordinarily fol- 
lows it ; the resuit vt'hich may reasonably be anticipated from it. A probable 
conséquence is one that is more llkely to foUow its supposed cause than it is 
to fail to foUovv it." 

When the rule, stated in the foregoing cases, is applied to the facts 
of this case, it would seem clear that the libelant is not entitled to re- 
eover. The alleged négligent or wrongful act of the Santa Rita was 
not the proximate cause of the damage to the Boieldieu. The natural 
conséquence of discharging crude oil into the waters of San Francisco 
Bay, under the circumstances appearing hère, would not be the produc- 
tion of a conflagration. The oil was absolutely harmless while lying 
upon the surface of the water, and, but for the burning of the wharf, 
would hâve remained so. Goodlander Mill Co. v. Standard Oil Co., 
63 Fed. 400, 11 C. C. A. 253, 27 L. R. A. 383. The burning of the 
wharf was entirely disconnected and unrelated to the original act of 
the Santa Rita in discharging the oil, and was not caused by any per- 
son connected with that vessel and whose actions were subject to her 
control. Unless, therefore, the burning of the wharf and the consé- 
quent ignition of the oil were matters which ought to hâve been rea- 
sonably anticipated as probable — that is, more likely to occur than 
otherwise — the burning of the wharf must be found to be the efficient 
cause of the damage to the Boieldieu. 
173 r.— 27 
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Was the burning of the wharf, and the ignition of the oil, something 
more likely to occur than not — something that a person of ordinary 
prudence would hâve thought to be probable? Thp resuit has shown 
that such a fire, the ignition of oil thereby, and the conséquent damage 
to the Boieldieu, were matters which might occur — events which any 
jîerson of ordinary judgment would hâve known to be possible; but 
the question is, not whether a person of ordinary prudence would 
hâve kiiown that such results were possible, but whether they would 
hâve been regarded by him as probable^ — something likely to occur, 
and therefore to be guarded against— by not discharging fuel oil into 
the bay. It seems to me this question must receive a négative answer. 
A man of extrême caution might hâve anticipated the resuit ; but one 
of ordinary prudence and foresight would not hâve thought, in view 
of ail the surrounding circumstances, that fuel oil, if discharged into 
the waters of the bay, with its tides andwinds, would probably be set 
on fire, by the accidentai or négligent burning of the wharf, or by live 
coals thrown into the bay and corning in contact with the oil. 

A case very much in point is that of Stone v. Boston & Albany R. R. 
Co., 171 Mass. 536, 51 N. E. 1, 41 L. R. A. 794, decided by the Su- 
prême Judicial Court of Massachusetts. It was there held, as ap- 
pears f rom the syllabus, given in the annotated report, that : 

"Négligence in storing oil upon a station platform, and peiiuittiiig it to re- 
main ttiere in violation of statute, is not the pvoxinmte cause of damage by a 
lire wliicli is started by the careless dropping of a matcli by a man wbo comes 
to the platform to deliver goods, and who Is in no sensé a servant, agent, or 
gnest of the railroad company." 

The court in its opinion laid stress upon the fact that the person who 
started the fire was in no sensé a servant of the défendant, or one 
whose actions the défendant had the right to control, and, while conced- 
ing that it is the rule of law that the act of a third person, intervening 
and contributing a condition necessary to the injurions effect of the 
original négligence, will not excuse the first wrongdoer, if such inter- 
vening act ought to hâve been reasonably foreseen, thus proceeded 
to dispose of the question before it: 

"Was the starting of the fire by Oasserly the natural and probable consé- 
quence of the defendant's négligent act in leaving the oil upon the platform? 
Accordiug to the usual expérience of manlvind, onght this resuit to hâve been 
apprehended? The question is, not whether. it was a possible conséquence, but 
whether it was probable; that is, likely to occur, aceording to the usual ex- 
périence of mankind. That this is the test of responsibility, applicable to a 
case Ilke this, has been held In very many cases, aceording to which a wrong- 
doer is not responsible for a conséquence which is merely possible, aceording 
to occaslonal expériences, but only for a conséquence which is probable, aceord- 
ing to ordinary and usual expérience. One is bound to ant^cipate and provide 
against what usually happens and what is likely to happen ; but it would im- 
pose too heavy a responsibility to hold him bound in like manner to guard 
against what is unusual and unlikely to happen, or what, as it Is sometimes 
said, is only reniotely and slightly probable. A high degree of caution might, 
and perhaps would, guard against the injurious conséquences which are merely 
possible; but it is not négligence. In a légal sensé, to omit to do so. * * • 
Tried by this test the défendant was not responsible for the conséquences of 
Casserly's act. * * * It was. of course, possible that some careless person 
might corne a^ong and throw down a lighted match where a fire would be 
started by !'* * * * But It was not aceording to the usual and ordinary 
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course of eveiits. In falllng to antlcipate and guard againet such an occurrence 
or accident, the défendant violated no légal duty which it owed to the plaln- 
tiff." 

So, in this case, the most that can be said is that a prudent man would 
hâve known that it was possible that some one might set the wharf on 
fire, or throw hve coals tipon the floating oil, and that as a resuit of ei- 
ther of thèse acts the oil might be ignited; but such a succession of 
events was not probable, and fOr that,reason the prior négligence of the 
Santa Rita in discharging the oil into the bay cannot be regarded as 
the efficient or proximate cause of the injury to the Boieldieu. 

2. The libelant, however, contends that the négligence of the Santa 
Rita was concurrent with that of the persons responsible for the burn- 
ing of the wharf, or the ignitidp of the oil, and that she was therefore 
a joint tort-feasor, and so liable for the whole damage. A similar 
question was presented in the case last cited, and in reply to the conten- 
tion of the plaintiff there, that the négligence of the défendant in leav- 
ing the oil upon the platform of the railroad coinpany was concur- 
rent with the négligent aict of Casserly in starting the fire, the court 
said : 

"But tins is not a just.view of the matter. The négligence of the défend- 
ant preceded that of Casserly, and was an existing fact when he interveued." 

The same may be said in the présent case. The act of the Santa Rita 
only furnished the condition which, it may be conceded, made the sub- 
séquent burning of the wharf more disastrous in its eflfects ; but it did 
not cause the fire, and the rule which governs is that which was fol- 
lowed in Lapleine v. Morgan's Louisiana & Texas R. & S. Ce, 40 La. 
Ann. 761, 5 South. 49, 1 L,: R. A. 378, in which case it was held, in 
substance, that : 

"When two causes co-operate to produce the damage resulting from the légal 
injury, the proximate cause Is the orlginatlng and efflcient cause which sets 
the other causes in motion." 

See, also, Insurance Company v. Boon, 95 U. S. 117, 130, 24 L. 
Ed. 395. 

It follows, from thèse views, that the libel must be dismissed, with 
costs to claimant ; and it ^is so ordered. 



Fr.EEJIAN V. THE TEADE REGISTER, Inc. 

(Circuit Court, W. D. Washington, N. D. October 18, 1909.) 

No. 1,270. 

1. Copyrights (§ 2C*) — PKOCEEorNGS to .'Obtain— JIequIsites to Validitt. 

The law of copyright In the United States is entlrely statutory, and ail 
the conditions prescribed are essential and must be observed to give a 
valid copyright. 

[E<1. Note.— For other cases, see Copyrights, Cent. Dig. § 24; Dec. Dig. 

§ 26.*] ■ . ' : 

2. Copyrights (| 27*)^-Pboçeedings to Obtain— Titie of Work. 

The fact that the January number of a monthly periodical ealled thè 
"Pacific Fisherman," which coptained a review of the flshing iudustry for 

•For other cases see same topic & § ncmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the precedlng year, bore on the cover the words "Pacifie Flsherman An- 
nual," dld not necessarlly make such words the tltle of the publication 
wlthin the meaning of the copyright law, and the depositlng instead of the 
regular tltle of "Pacifie Ilsberman," eut from an Inner page of the num- 
ber, was a compllance wlth Rev. St § 4956, amended by Aet March 3, 
1891, a 565, { 3, 26 Stat. 1107 (U. S. Oomp. St. 1901, p. 3407). 

[Ed. Note.— For other cases, see Copyrights, Cent. Dig. §§ 25, 26 ; Dea 
DIg. § 27.*] 

8. OOPTBIGHTS (§ 29*) — PBOCEBDINas TO O'BTAIN— "TiTLE PAGE." 

A prellmlnary page in a perlodlcal which followed advertisements and 
preceded gênerai reading matter, containlng In display type the name of 
the publication and also the volume, number, and date of the issue, and 
a copy of which was deposlted as the tltle to obtain copyright protection, 
must be considered the "tltle page" wlthin the meaning of Act June 18, 
1874, c, 801, 18 Stat 78 (U. S. Comp. St. 1901, p. 3411), upon which or 
the page (oUowlng the copyright notice Is requlred to be printed, rather 
than a subséquent page cbntainihg the tltle in smaller type but wlthout 
TOlume, number, or date, iand the printing of such notice on the latter 
page only was not such a compllance wlth the express requirement of the 
Btatute as wUl sustaln an action for Inïrlngement 

[Ed. Note.— For other cases, see Copyrights, Dec. Dlg. § 29.*] 

In Equity. Suit by Miller Freeman against The Trade Register, In- 
corporated. On final hearing. Bill dismissed. 

Bogie & Spooner, for complainant. 
Aust & Terhune, for défendant. 

DONWORTH, District Judge. This suit îs brought to restrain 
the circulation and distribution by the défendant of a publication called 
"The Trade Register Salmon Review. — Season 1904," on the ground 
that it înfringes a copyright. It appears that complainant is the pro- 
prietor and publisher of a monthly publication called "Pacific Fisher- 
man," published at Seattle for several years béfore and since the time 
mentioned. During the time complained of^ it was the only periodical 
published on the Pacific Coast devoted exclusively to news and infor- 
mation concerning the fisheries. In the year 1904, particularly during 
the last four or five months of that year, complainant at considérable 
trouble and expense procured original data relating to the fishing in- 
dustry on the Pacific Coast, for the purpose of publishing, at the year's 
close, an extensive annual review containing statistics and other items 
of interest bearing upon that subject. In order to make this attractive, 
complainant procured by correspondence and personal application nu- 
merous photographs of persons and places appropriate to such a pub- 
lication. The work was completed and put into circulation toward the 
close of January, 1905, as a supplément to the regular January issue 
of the Pacific Fisherman. It contained, among other illustrations, two 
cuts labeled "Gulf of Georgia Cannery" and "Eagle Harbor Can- 
nery," representing salmon canneries situated in British Columbia; 
also a eut entitled "Columbia River Fish Wheel," and another entitled 
"Fishing Scène on the Columbia River." The gênerai illustrations 
were numerous and interesting, and there were many ihustrated ad- 
vertisements. The work was well printed on paper of good quality, 

*For otber eue* m* urne toplo £ i numbbb lu Dec. & Am. Dlg». 1907 to date, & Rep'r Izt,A(fa>a 
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and, taken altogether, not only afforded important and valuable in- 
formation, but also constituted a very readable and attractive volume. 
Tiie défendant for a number of years had been publishing at Seattle 
a periodical called "The Trade Register," devoted to gênerai business 
news, and in March, 1905, it issued a supplément headed "The Trade 
Register Salmon Review. — Season 1904." This supplément contained, 
as its heading indicated, a review of the salmon fishing industry for 
the year named, and there were also advertisements and illustrations; 
The four cuts above mentioned which had been printed in the Pacific 
Fisherman supplément also appeared in the Trade Register publica- 
tion, and it is admitted by the défendant that they were actually copied 
by photographie half-tone process from the pages of the Pacific Fish- 
erman. 

The briefs of counsel discuss a number of propositions, but, as the 
question whether complainant has complied with the copyright laws' 
of the United States lies at the threshoîd of the case, it must be first 
decided. Act June 18, 18T4, c. 301, 18 Stat. 78 (3 U. S. Comp. St. 
1901, p. 3411), enacts: 

"That no person shall malntaln an action for the Infrlngement of hls copy- 
right unless he shall glve notice thereof by Insertlng In the several copies ot 
every édition publlshed on the tltle page, or the page immedlately foUowlng, 
If It be a book, * • * the foUowlng words, viz: — 'Entered accordlng to 

act of Congress in the year — • -, by A. B. In the office ot the Llbrarian of 

Oongress at Washington' or at bis option the word 'Copyright' together with 
the year the copyright was entered and the name of the party by whom It 
was taken ont, thus ; — 'Copyright 18— by A. B.' " 

Another section of the statute regulating copyrights requires the 
person applying for the copyright to deliver at the office of the Libra- 
rian of Congress, or deposit in the mail addresséd to him, a printed 
copy of the title of the book for which he desires a copyright (Rev. St. 
§ 4956, as amended by Act March 3, 1891, c. 565, § 3, 26 Stat. 1107 
[U. S. Comp. St. 1901, p. 3407]). The act also provides that: 

"Each number of a periodical ehall be consldered an independent publica- 
tion subject to tho form of copyrlghtlng as above." Act March 3, 1891, c. 565, 
§ 11, 26 Stat 1109 (3 U. S. Comp. St 1901, p. 3417). 

The law of copyright in the United States is entirely statutory. AU 
the conditions prescribed by Congress are important and essential and 
must be observed, or there is no right of action. This has been the uni- 
form holding of the Suprême Court. In Wheaton v. Peters, 8 Pet. 
591, 8 L. Ed. 1055, it is said at page 665 : 

"AU the conditions are Important ; the law requires them to be performed ; 
and consequently thélr performance Is essential to a pérfect title. On tho 
performance of a part of them the rlght vests; and this was essential to its 
protection under the statute; but other acts are to be done, unless Congress 
bave leglslated in vain, to render the rlght perfect" 

This principle has been applied in numerous subséquent décisions, 
Banks v. Manchester, 138 U. S. 244, 9 Sup. Ct. 36, 32 h. Ed. 425 
Callaghan v. Myers, 128 U. S. 617, 9 Sup. Ct. 177, 32 h. Ed. 547 
Thompson v. Hubbard, 131 U. S. 123, 9 Sup. Ct. 710, 33 L. Ed. 76 
Higgins V. Keufïel, 140 U. S. 428, 11 Sup. Ct. 731, 35 L. Ed. 470 
Boucicault v. Hart, Fed. Cas. No. 1,692 ; Parkinson v. Laselle, Fed, 



Cas. No: i0;r63; Pierce Go', v. Werekiixeister, 73 Fed. 54, 18 él ^C. A. 
431; Osgood v. A. S. Aloe Co. (C. C.) 83 Fed. 470. 

Défendant urges tliat therewas'a failure to comply with the require- 
ment of the statute ' relating tù the depositing of a printed copy of 
the title of the publication. It çontends that the real title of thé work 
is that âppearing on the cover,' "Pacific Fisherman Annual," whereas 
the title deposited with the Uibrariàn of Congress was eut from page 
19 df the publication, and is an exact reproduction of the top four 
inches of' that page. This contaihs in large type, occupying the f ull 
width oï, ïhe page, thè words "Pacific Fisherman," followed by the 
words, in strtaller type of various sizes, "A Journal Devoted Exclusive- 
ly to the Fishihg îndustry. — Volume III.' — Seattle, Wash., San Fran- 
cisco, Cal.,, and Vancouver, B. C. — January, 1905. — No. .1." I find' 
no niérit irt defendant's contention 'on this point. The words dp the 
cover are not the best évidence of the title of the work. In addition 
to the displày heading oii page 19, ail other pages of the publication 
hâve printed in large typie àcfdss the top the words "Pacific Fisher- 
man" ; and there is no question but that the work is a numbèr or part 
of a number of that periodical, and that the title deposited ' was the 
cbrrect , one : and f ulfilled the requirements of the law.; 

A more serious question how presented is whether complfiinant has 
complied with the provision of .the statute requiring notice of the; 
copyright to bé insèrted on the title page, or the page immediately 
following, of thé copyrightèd w'Ork;. This suit is, of coursé, tobe de- 
termined without référence to the hew copyright act of 1909. The act 
of 1874 made.no distinction between, books and periodicals so far as 
concerns thie;>place' for inserting the copyright notice. The work in 
question contains 106 pages consecutively numbeted, besides fotir pages 
of pape^ côver. The cdveir' and the first 18 pages are devoted ex- 
clusively to advertisements, embelUshed, as is customary, with adver- 
tising cuts. Page 19 is the first page. which contains ordinary reading 
matter. That page has the display heading or title above described, 
and this' is irtlniediately followed by a descriptive article entitled, "Edi- 
ble Mollusks of the Pacific," with the nartie oî the Writèr, the rest of 
page being occupied by that , article. The following pages, to and in- 
cluding page 90 are devoted mainly to statistics and descriptive ar- 
ticles treating of , the fishing indi^stry and persons and things relating 
to that subject, with numerous illustrations, although advertisemçnts 
frequently appear scattered througjiout the gênerai matter. The pages 
from 91 to the, end, like the pages at the beginning^ are confined to 
advertising. ,There are only two pages which can be-suggested as being 
"the title page" of the work, namely, page 19, mentioned above, and 
page 51: 'Page 51 carries the came gênerai heading, "Pacific Fisher- 
man," across the top that is cai^i-ied on every page of the work excepl 
pjïge 19.,' It:is:;diyided into tvvqcQlumns. At the head Of the left-hand 
column appear ]the w'Ofds "Pacific Fisherman" in type somevi'hat larger 
than the general;heading at thetop qf the page, but considerably smaller 
tlT,an the typeused for the same words in the display heading on page 19. 
In 'the same' column,, next aftçr the first line, the following is printed 
in small type: "A Mouthly Journal Devoted Exclusively to the Cora- 
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mercial Fisheries of the Pacific Coast." This is fôllovved by ten lines 
of small type setting- forth that the publication bas been entered in the 
Post Office as second-class matter, that it is published on the Ist of 
each month by the Pacific Fisherman Company at a place named, and 
stating the terms of subscription, and the names of the editor and 
manager. Under this is printed, "Copyrighted 1905 by the Pacific 
Fisherman Company." The rest of that column and a part of the next 
are occupied by an article of an editorial nature, and this is followed 
by gênerai reading matter. This notice of copyright is the only one 
printed in the entire work. 

It is to be noted that there is nothing on page 51 indicating the vol- 
ume or number of the periodical, or the date of the publication. For 
aught that appears on that page, the publication may belong to any 
volume or number of the Pacific Fisherman without regard to date. 
The heading on page 51 fails in essential particulars to set forth the 
title which had been deposited with the Librarian of Congress, wliere- 
as the full and accurate title so deposited appears on page 19. 

No doubt it is often difficult to détermine what is the title page in 
publications of this character. A number of the définitions of "title" 
and "title page" given in dictionaries in common use are set forth in 
the attàched note.^ 

It is open to question whether any of the meanings assigned to those 
words by thèse authorities is at the same time sufficiently comprehen- 
sive and sufficiently exclusive to furnish a légal définition of the idea 
that Congress intended to convey by their use in the copyright statute. 
I do not find any adjudged case construing the statute in this particu- 
lar. There is no doubt that it is the intention of the law that each book 
shall hâve a title — that is, some word or set of words by which it shall 
be known — and that the book shall contain one particular page de- 

1 Century Dictionary. Title, "A prefixed, designatlng word, phrase or com- 
bination of phrases ; an initial written or printed désignation ; the distin- 
guishlng name attàched to a written production of any lîind: as the title of 
a book, a chapter or section of a book. etc. ; the title of a poem. The title 
of a book in the fuUest sensé includes ail the matter in the title page preeed- 
ing the author's name or whatever stands in place of it. * * * ïhe title 
by which a book is qnoted, however, is nearly always the shortest form that 
will serve to designate It distiuctively." Title page, "The preliminary page 
of a book or of a written or printed work of any kind, which contains its full 
title and particulars as to its authorship, publication, etc." 

Webster's International Dictionary. Title, "The inscription in the beginning 
of a book usually contatning the siibject of the work, the author's and pub- 
lisher's names, the date, etc." Title page, "The page of a book which contains 
its title." 

Standard Dictionary. Title, (several définitions, but) "in cataloguing and 
quoting whatever part of the title page serves for précise identiflcation." Titlei 
page, "A page at the front of a literary production containing the title. In 
books it usually contains the names of author and publisher and date of pub- 
lication." 

Worcester's Dictionary. Title, "An inscription over, or at the beginning of, 
something, serving as a name by which the thing is known, as the title of a 
book." Title page, "The page containing the title of a book." 

Stormonth's Dictionary. Title, "ïhe inscription at the beginning of a book 
intimatlng the subject of the work and usually the author's and publisher's 
names." Title page, "The first page of a book containing the title." 
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voted, in wliole or in part, especially to the title. : This page should be 
one tliat is readily found without examining every page in the work. 
The page embracing the title in that way is "the title page" men- 
tioned in the act. Usiially the title page is looked for near the begin- 
ning of the work, and most of the dictionary définitions of "title" and 
"title page" embody that idea. The law, however, does not in ex- 
press terms specify in what part of the work the title page shall ap- 
pear, and common usage is certainly an élément to be considered. • Dif- 
férent classes of publications will présent différent characteristics, and 
the law must be reasonably applied to each class. But whatever fea- 
tures may or may not be définitive of the title page, it would seem to 
be beyond controversy that the title page must be a page which con- 
tains the title. 

As above noted, the act of 1891 provides that each number of a 
periodical shall be considered an independent publication, and this may 
imply that, in copyrighting the successive numbers, either the volume 
or number or date must be expressed. In the printed instructions 
sent out by the register of copyrights, this construction is adopted, 
and it is stated that, "in order to obtain copyright protection for a 
periodical, it is necessary to apply for the entry of the title of each 
separate issue distinguished by a statement of the volume, number and 
date of each issue." Whether the omission of volume, number, and 
date or any of them in the title deposited with the Librarian of Con- 
gress would be a fatal defect, it is not now necessary to décide, because 
the title deposited by complainant contained those particulars. I think 
it is plain, however, that when the title so deposited sets forth the vol- 
ume, number, and date, they are so far essential éléments of the title 
that they cannot be ignored in ascertaining the title page. In cata- 
loguing and quoting, and even in ordinary conversation, either the vol- 
ume and number or the date of a periodical must be stated, if anything 
approaching definite identification is desired. Consequently (confining 
the ruling to the facts of this case) a preliminary page which contains 
those particulars, and which further displays the gênerai name of 
the periodical in a way calculated to induce the reader tO consider it 
the title page, is the title page, rather than a subséquent page which 
prints the gênerai name in smaller type without anything to identify 
the issue. General information relating to the periodical, sucli as 
names of editor and publisher, place of publication and terms of sub- 
scription, may be appropriate to the title page, but its présence or ab- 
sence cannot be considered controlHng in this case in view of the other 
facts above stated. 

The président of the défendant, who bas been engaged in the pub- 
lishing business for a number of years, testiiîes that before copying 
the illustrations in question he examined complainant's publication for 
notice of copyright. He confîned bis examination to the cover and 
page 19 (which he considered the title page) for a copyright notice on 
the gênerai work, and looked at the several pages containing the il- 
lustrations for copyright notices as to them. He discovered no notice. 
He did not examine page 51 until the commencement oî suit caused 
him to niake a more thorough examination. 
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Both parties hâve introduced évidence concerning the usage préva- 
lent among publishers for the purpose of showing what is understood 
to be the title page, and a large number of periodicals published in 
the United States, some very well known a;nd others not so well known, 
hâve been introduced in évidence or their usage shown. Complainant 
has produced some eight publications (ail trade journals) which print 
the copyright notice, not on any preliminary page, but on a subséquent 
page partaking more of the nature of an editorial page, where the naWe 
of the publisher, terms of îubscription, and similar information are 
given. However, on examim'ig thèse publications it is found that, 
with perhaps one exception, the page on which the copyright notice is 
printed, contains not only the gênerai name of the periodical, but, in 
addition, either the volume and number, or the date, of that particular 
issue. Where this is done, the distinctive title, of course, appears up- 
on that page. Thèse publications, therefore, do not tend to establish 
a usage in accordance with the treatment of the matter adopted by the 
complainant. 

The foregoing considérations lead to the conclusion that page 19, and 
not page 51, was the title page of complainant's publication. The 
only remaining question is whether the requirement that the pre- 
scribed notice shall appear upon the title page, or the page immediately 
following, is so vital that omitting it from those pages, though printing 
it on another, is a noncompliance with essential conditions imposed 
by the statute. It is plain that this question must be answered in the 
affirmative, as otherwise it would be necessary to examine practically 
ail of the pages of a book to ascertain whether or not it be copyrighted. 
Since Congress has designated the things to be done in order to main- 
tain an action for infringement of copyright, everything prescribed by 
the act must be done in accordance with its dictâtes. In Thompson 
V. Hubbard, 131 U. S. 123, 149, 151, 9 Sup. Ct. 710, 719, 720, 33 L. 
Ed. 76, it appeared that Thompson was the original proprietor of a 
book which he duly entered for copyright in accordance with the pro- 
visions of the statute and obtained a valid copyright, and that he 
afterwards transferred his rights in the work and copyright to Hub- 
bard. The first édition of the book contained a notice of copyright 
in accordance with the statute, but afterwards Hubbard changed the 
form of the notice so that in some éditions it read only "Entered 
according to act of Congress," and in other éditions it read only 
"Copyright 1880." The forms used by Hubbard did not comply with 
the statute, in that one of the forms did not state either the year in 
which the copyright was entered or by whom it was entered, while 
the other form mentioned the year but not the name. Notwithstanding 
that the acts constituting the alleged infringement were done by the 
original owner of the copyright, who, of course, had actual notice of 
the copyrighting, it was held that no action for infringement could be 
maintained. The court said : 

"It Is very clear that Hubbard, as the proprietor of the copyright, was 
bound to give the statutory notice in the several copies of every édition pub- 
ilshed by him, and that he did not do so. * » * His failure to glve such 
notice debars him from maintaining an action for the infringement of hla 
copyright. The word 'action' means an action either at law or In equlty." 
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The court adds : 

"The View Is urged that the only object of the notice required by the statnte 
is to give notice of the copyright to the public ; and that as Thompson him- 
self tool£ the copyright, and had vested the title to It in Hubbard, he has no 
right to infringe the copyright, although it may be invalid as to the rest of the 
world. But we are of opinion that the failure of Hubbard to comply wlth the 
statute operated to prevent his right of action against Thompson f rom coming 
into: existence. This right of action, as well as the copyright Iteelf, is wholly 
statutory, and the means of securing any right of action in Hubbard are only 
those prescribed by Congress." 

For thèse reasons I am constrained to hold that the notice printed 
by eomplàinant in the wofk now under considération fails to comply 
with the requirements of the law. It fôllows, under the express pro- 
visions of the statute, that this suit cannot be maintained. 

The bill will be dismissed, with costs. 



UNITED STATES v. NEWARK MEADOWS IMP. CO. et al. 
(Circuit Court, S. D. New York. October 15, 1909.) 

1. Cbiminal Law (§ 97*)^ — Jubisdiction— Looality or Offense— Cbimes 

Against United States. 

A point on the waters of the océan withln a marine league of the coast 
of New Jersey is withln the state by Act N. J. May 17, 1906 (P. L. p. 542), 
an4 theref ore within the fédéral district of New Jersey ; and under Const. 
U. S. art. 3, 5 2, and the sixth amendment, a crlminal offense against the 
laws of the United States committed at such point can only be prosecuted 
In that district 

•[Ed. Note. — For other cases, see Crlminal liaw. Cent Dlg. §§ 177-191; 
Dec. pig. §97.*] , 

2. CBIUIHAL I/AW (§ 97*) — JUBISDI0TI0.N— LOOAMTT OF OFFENSE— HABBOBS— 

Deposits of Refuse— Fedebal Statut»., 

Undèr' Act Juue 29, 1888, c. 496, 23 Stat 209, as amended by Act Aug. 
18, .'1894, c; 299, § 3, 28 Stat. 300 (U. S. Comp. St. 1901, p. 3534), which 
makes It a crlminal offense to dump refuse in the tldal waters of New 
ïork Harbor within prescribed llmits, or to devlate from the dumping 
grounds specified in a permit granted thereunder, an offense is not com- 
mitted untll refuse is dumped in some prohibited place, and such place 
fixes the locus of the crinie and the venue for its prosecutlon. 

[Ed. Note. — For other cases, see Crlminal Law, Cent Dlg. §§ 177-191; 
Dec. Dlg. § 97.*] 

3. States (§ 12*)— Boundaeies— Extension into Océan Watees. 

A State bordering on the sea may, in the exercise of its sovereignty, 
extend its own borders for the distance of one marine league from low- 
water mark, and make the région so aunexed as much a portion of the 
State 3S any other part of its terrltory. 

[Ed. Note. — For other cases, see States, Cent Dlg. S§ 6-11; Dec. Dig. 
î 12.*] 

4. WôRDS AND Pheases— "Main Sea"— "High Sea." 

"Main sea" and "hlgh sea" are synonymous. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 5, p. 
4277; vol. 4, pp. 3287, 3289.] 

5. Words and Phrases— "High Sea^.'' 

The term "high seas" includes waters on the seacoast and without the 
, houndaries of low-water mark. 

•For other cases see same tdplo & S ndmbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Demurrer to an indictment of the Newark Meadows Improvement: 
Company and others for illegally dumping "two pockets of mud" 
into the '■ tidal waters of the lower bay of the New York Harbor and 
its adjacent waters" at a place 214 miles from: the Sandy Hook shore 
and'oné-quai-ter of a mile east-southeast of the inner South Channcl 
Buoy.! Dèmurrér sustained. 

. William S. Bail, Asst. U. S. Atty. 
Thomas D. Thachèr, for défendants. 

HOUGH, District Judge. This indictment îs' f ramed under Act 
June 29, 1888, c. 496, 25 Stat. 209, and Àct Aug. 18, 1894, c. 299, § 3, 
28 Stat. 360 (U.S. Comp. St. 1901, p. 3534), and the palace of dumpihg 
acçurately specified, coni essedly in oi-der to . test . oii demurrer the 
jurisdiction of this court. Said placé so desçribed ïs within a mariné 
league of that portion of the coast of New Jersey known as Sandy 
Hook. The point on Sandy Hook riearest the dumping place is with- 
in the national military réservation containing Ft. Hancock. Admit- 
tedly, hûwevCr, the cession of Sandy Hook by New Jersey to the 
Unîted States does not prevent such military réservation from bèing 
within and territorially a portion of the state of New Jersey. Ham- 
burg-American S. S. Co. v. Grube, 196 U. S. 407, 25 Sûp. Ct. 352, 
49 L. Ed. 529 ; Middleton v. Compagnie Générale, 100 Fed. 866, 41 C. 
C. A. 98. Cf. Beekman v. Railroad Co. (C. C.) 35 Fed. 3. , 

The demurrer, therefbre, asserts that this indictment lays the crinjé 
as committed within the territorial limits of the state of New Jersey, 
and therefore of the district Of New Jersey (Rev. St. §'531 [U. S. 
Comp. St. 1901, p. 316]), from which it follows that this criminal 
prosecûtion must not be brought in New York, but before "an im- 
partial jury of the * * * district wherein the crime" was commit- 
ted (Const. Amend. 6; also article 3, § 2), viz., the district of New 
Jersey. Most shortly stated, therefore, the question presented is 
whether a point on the wâtérs of the océan withm' a inarine league of 
the coast of New Jersey is within that state, and consequently that 
fédéral district. 

Under the statutes authorizing this prosecûtion, it has been sugr, 
gested (though not urged in this case) that the crime consists in the 
"déviation" from the dumping or discharging place specified in the 
permit issued by the supervisor of New York Harbor. Act Aug. 
17, 1894, Supp. Rev. St. (2d Ed.) p. 249. But this act must be reàd' 
in conjunction with the e^rlier act ôf June 29, 1888, supra; and frorn 
that statute it appearsto me to be plâin that the crime set forth in this 
indictment is not only not complète, but is not committed, until for- 
bidden matter shall hâve been "placed, discharged or deposited" in 
thé "tidal waters of the harbor of New York or its. adjacent or trib- 
utary waters." The criine is committed where the écow îs dumped, 

It might aïso be attempted to draw a dîstinctioà betwéen a point on 
the surface of the océan and the land under watér at the same point. 
Without cbnsidering whether any such distinction can, be drawn iinder 
acCêptèd doctrines of iilternationaî law, it sjeénis ehtîrely clear thàt 
thesé stâtûtes prbscribe as a cirime the "placing; dischargirig ôr deposit- 
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ilig" of forbidden matter în tidal waters, and it is therefore quite im- 
material whether:by action of tide or current the unlawfully dis- 
charged matter is, before reaching bottom, carried to a place not within 
the waters described ifi the act. 

The îndictment allèges that the Southern district of New York is 
the one in which défendants herein "were found and into which they 
were first brought and apprehended for the offense" charged. This 
means that Rev. St. § 730 (U. S. Comp. gt. 1901, pi 585), is deemed 
applicable, and involves the assertion that the offense hère charged was 
committed "upon the high seas or elsewhere out of the jurisdiction 
of any parficular state or district." 

It is not deniedthat, in so far as itîs compétent fpr; the state of New 
Jersey to embracf? within its territorial limits a marine league of océan, 
such annexation q':^ territory has takep place. Act N. J. May 17, 1906 
(P. L. p. 643). Ëy_ this statute the place described in the indictment is 
clearly within not only the state of New Jersey, but also within the 
county of which Çandy Hook is, a part. 

For some purposes, however, the point or place in the indictnjent set 
out is within the harbor of New York; that is, within the line from 
Navesink Lighthouse to Scotland Light, thence to the Whistlirig Buoy 
in Gedney's Channel, ând thence toRockaway Point, prescribed by 
the Secfetary of tl^e Treasury as the limits of the waters of the harbor 
of New York pursuant to Açt Feb. 19, 1895, c. 103, 28 Çtat. 672, Supp. 
Rev. St. (3d Ed.) p. 381 (U. S. Comp. St. 1901, p. 2899). This légis- 
lation, however, was for tl^e purpose of delimiting the inland waters 
of the United States, in ofder to inform navigators where the inland 
rules of navigation, as distinguished from the international rules, be- 
conie applicable, Itdoes not purport to change the boundaries of any 
fédéral district,, rior enlarge the ji^risdiction oï any particular fédéral 
court ; and i^ is obviously beyoïîd the power of Congress directly or 
indirectly toenlarge or parrow the territorial liinits of New Jersey, 

By convehypnt'etween Ne;,\v York and New Jersey the boundary line 
between the states runs "tlirpugh the center of Raritan Bay to a point 
betweèn Sandy Hobk and Coney Island, as the sam'e is shown on a 
map filedjwith ^he Secretary. of rÇtate and dated October 13, 1877, 
thence eàsterly to the main sea.'* Consol. Laws 1*1,. Y. c. 57, § 7. 
As this Une is.dictinctly north of the dumping place spécifie d in the in-: 
dictment, it iç not contended that the di,irnping oçcurred within the 
territorial jupsdietion of the state of IsTew York,, or; any fédéral dis- 
trict thereoï, B,ut the curioùs condition exists that by convention or 
agreemçnt betVveeh New York an'd.^New Jersey, thé boundary line 
between them. terminâtes at thé "mainsèa/' jyet 'main sea*' and "high 
sea" pre syhopymous (United States v. Grusn, 26 Fed. Cas. 48; John- 
son V. 21 Baies, 13 Fed. Cas. 855; ,y)|ii,ted States y. Smith, 27 Fed. 
Cas. 1166); and "high seas" include w^àters on thé seacoast without 
the boundaries of lo^v-water niark (De î^pvio v. Boit, 7 Fèd. Gas.,4S8; 
United States V. Ross, 27 Fed. Cas. 89'9). , 

It foUows that New Jersey has by the act abpve réferred to extended 
(or declared) its boundaries so as to include therein a spaçeoiie marine 
league in width beyond tlie point at whichi, when cpnvention. was made 



UNITED STATES V. NEWAEK MÉADOWS IMP. CO. 429 

with New York, its territory terminated or was thought to terminate. 
Can this lawfully be donc? In McCready v. Virginia, 94 U. S. 391, 
24 L, Ed. 348, it was heîd that each state owns the bed of ail tide 
waters within its jurisdiction, and that similarly the states own the 
tide waters themselves. In Manchester v. Massachusetts, 139 U. S- 
240, 358, 11 Sup. et. 559, 563, 35 L. Ed. 159, the court citing the case 
just referred to, declared that it must be regarded as established that 
as between nations the minimum litttit of the territorial jurisdiction of 
a nation over tide waters is a marine léàgue from its coast. Both 
from the language quoted and from the nature of the décision in the 
Manchester Case, it seems to me to foUow that New Jersey may, in the 
exercise of its sovereignty, extend its own borders for the space of 
one marine league from low-water mark and make the région so 
annexed as much a portion of the state .as any other part of its terri- 
tory. 

That the territorial jurisdiction of ■ the United States extended a 
marine league from the coast of New Jersey was'asserted by the trial 
court and a^^proved by the Suprême, Court in Wiborg v. United States, 
163 U. S. 632, 16 Sup. Ct. 1127, 11^7, 41X. Ed. 389. (It is curious to 
note that this holding was made and àpproved before the New Jersey 
act of 1906.) The existence of territorial jurisdiction (which must im- 
ply territorial ownership) is also asserted under varions circumstances 
in the following cases: Bigelow v. Nickerson, 70 Fed. 113, 7 C. C. 
A. 1, 30 L. R. A. 336 ; United States v. Smiley, 6 Sawy. 640, l-ed. Cas. 
No. 16,317 ; The Ann, 1 Call. 63, Fed. Cas. No. 397 ; Humboldt Lum- 
ber Mfg. Ass'n v. Christophersôn, 73 Fed. 339, 19 C. C. A. 481, 46 
L. R. A. 264. 

It seems to me to follow, from the ruhngs and statutes cited, that 
the state of iew Jersey may extend and has extended its limits to and 
beyond the place where the alleged crime was committed. That place 
is on thehigh seas, or the main sea; but (entirely apart from consti- 
tutional provisions) that fact alone is not enough to render applicable 
Rev. St. § 730, for under that act, in order to give this court juris- 
diction under the circumstances shown, the offense must hâve been 
committed, not only upon the high seas,; but '.'out of the jurisdiction,. of 
any particular state or district." Eut, if that portion of the high seas 
which lies within a marine league of a nation's coast may be territôrial- 
ly appropriated by such nation, then such portion is within a "par- 
ticular state or district." 

This conclusion does not lesseti or interfère with the national juris- 
diction in admiralty. Admiralty causes may be promoted wherever 
the res or respondent is found and seizedor served. A remedy in 
admiralty might hâve beengiven for the offense of illégal duniping; 
but this procCeding has no relation to admiralty. It is strictly çrim- 
inal, and the place where the crime was committed governs jurisdiction. 
This alleged crime was committed, in New Jersey. 

Demurrer sustained. 
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: In re ABKAM^^, ptJBINS. 

(District Court, S. D. New York. October 25; 1909.) 

1. Bankkuptcy (§ 384*) — Composiwon— Rusi;^^* of Cbeditob Not Included. 
After a oompositlon In bankruptcy'hâs beeu conflnued, the court bas 
no Power by order to fëqulre' thei bàiikfupt to pay the: oonjpositlon per- 
; qentage to a cre^itor, whose claiifi :>vas not scheçlulodiior, filed; bis only 
reniedy: being to procure tbe settiflg- ai^ide ^f tbe composition for fraud. 
■ [Ed. Note.— For other cases, see Ëankrùptcy, Cent. Dig. § 592; Dec. 
■■■'Dig. §384.*] ■. ^ ^ ' '■ ■_ ■ " ' ';;; 

2.' 'Bankbuptcy (§ S87*)7^Ç<)MPOSiTio^— RiGËTS of Ceeditok Not Included. 
Except In case 'of fr-âtid, a -tt-editor'of « banliriiirt. wlio. Ivnowing bis 
' aebt is not soheduïed, neglects to flle hls claim, takes tbe risli: tbat a com- 
position niay be made and conflrmed witbout bis being included. 

[Ed. Note. — For otber eases, see, , Bank,rupt«y, Cent. Dig. | 611; Dec. 
Dig. § 387.*] 

' In the matter of Abrams & Rubins, bankrupts.' Motion by creditor 
to be îndijded in composition overrùled. 

Frank P. Nohowel, ^or petitioning creditor. 
H. & J. J. Lesser, for bankrupté. 

HAND,' District Judge. : In this case it is quite cléàr that I cannot 
grarit fhe relief, asked for in the ^ dtion; i. e., that the bankrupts pay 
the same proportion of their debt to the petitioners that he hàs paid to 
others. No such relief is known, and it would upset âll Compositions, 
were I to grant it now. The pétition, hbwèver, may be ref ormed as 
a pétition to reopen the compositiony if the petitioner wishes it to stand 
as such. 

To sét aside a composition onCe confifmed', I must find that it was 
procured by fraud; for that is the Ônly ground allowed by the stat- 
ute (section 13). There are in 'this case only two possible sources of 
fraud: First, that the bankrupts omitted the claim. in badfaith, know- 
ing that ifhad some validity; and, second, that they deceived the pe- 
titioner into supposing that he need' not file his proof of claim until 
he actually did, and that he could still corne into the composition, ail 
thé while hu'-rying througlï the composition so as to ejîclude him. If 
the petitioner wishes à refei^ènce on either or both of those issues, I will 
grant it, and ûpon proof df èither 1 will set aside the composition, at 
léast to theeXtent of preventing thb bankrupts' taking ad vantageof it 
as a discharge. 

It will' be quite enough for the puïpGsfe to show that the bankrupts' 
attorney-s, while the composition was being ptit through, kept assuriflg 
the petitiônter that theré was hô haste, and that hè would be included 
in the com^jôsition. Eveii if stlch assurances are to be construéd as no 
more thàri agréements, yet they wOuld clearly be f raudulentj for they 
Àvould bé iîiadè with a deliberate détermination at the time not to. ful- 
fill them. Whatevér may be ihé rule in the state courts, in this court 
such a représentation is a fraud. While the answefing affidavits do 
not seem to deny the charges in the pétition, the issue is serious, and, 
if the bankrupts wish to dispute it, I will give them the chance. 

*For other cases see same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Except in the case of f raud, it is quite clear that one who knows he 
is not included in the schedules takes his own risk of a composition 
being made and confirmed without his being included. Re Rudnick 
(D. C.) 93 Fed. 787, 2 Am, Bankr. Rep. 114. 

If a référence is made, ft will aiso include the détermination of the 
validity of the claim, as well as of the issue of fraud. Any creditor 
may intervene. 



HAZLB V. SOUTHERN PAC. CO. 

(Circuit Court, D. Oregon. October 16, 1909.) 

No. 3,414. 

1. Raiiroads (§ S94*)— INJUBY To Pedestrian— Actions— Pleadinq— Alléga- 

tion OF WlLLFUL AND WANTON INJURT. 

A complaint in an action against a railroad Company to recover for an 
injury to plaintiff by being struck by an engine while crossing defendant'B 
track by a footpath used generally by tlie public, whlch alleg's that de- 
fendant's servants "wantonly and wiilfully and wllii gross négligence falled 
and omitted to keep any lookout from said locomotive or give any signal 
wbile approachlng said crossing," is insufficient to charge willful and 
wanton négligence, the use of such words being insufficient to legaliy 
characterize the acts of défendant unless the requisite faets are set forth 
in connection therewith. 

[Ed. Note. — For other cases, eee Railroads, Dec. Dlg. | 394.*] 

2. Négligence (§ 11*)— "WiLtruL." 

A "willful" act is one that is done knowingly and purposely, wlth the 
direct object in view of Injuring another. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. $ 13; Dec. Dig. 
{ 11.* 

For other définitions, see Word» and Phrases, vol. 8, pp. 7468, 7481, 
7835, 7836.] 

3. Négligence (§ 11*)— "Wanton Négligence." 

Wanton négligence consists in a heedless and reckless disregard for 
another's rights, with the eonsciousness that the act or omission to act 
may resuit in injury to that other. 

[Ed. Note. — For other cases, see Négligence, Cent, Dig. § 13; Dec. Dlg. 
i 11.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7385, 7832.] 

Action by D. W. Hazle against the Southern Pacific Company. 
Demurrer to complaint overruled. 

R. G. Smith, E. Kelley, and John A. Jeffrey, for plaintifï. 
W. D. Fenton, R. A. Leiter, Ben C. Dey, and James E. Fenton, for 
défendant. 

WOIyVERTON, District Judge. The question is presented hère, 
by a demurrer to the complaint, whether the défendant was guilty of 
willful and wanton négligence in running its locomotive upon the 
plaintiff and injuring him, for which injury he claims damages. The 
complaint shows that a pathway crosses the track of defendant's 
road withiri the boundaries of the city of Medford, which is and has 

•For otlier causes see aame topic & i numbsb In Sec. & Am. Dlgs. 1907 to date, & Bep'r Indexas 
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been used by the public for more than 10 years last past; and there- 
upon it proceeds as. foUows: ; . 

"That on the 5th day of October, 1908, the plaintlfC, while crossing tlie rail- 
way traek of tlie défendant at said crossing, was wantonly and willfully struck 
and knocked down by on© of locomotives of tlie défendant, and bis right foot 
and ankle and leg ernshed, brokoii, and bruïsed, and divers other wounds and 
brtiises inflicted npoii tbé body of ])laintiff tbrough the willful and wanton 
négligence and carelessness of the défendant, Its agents, servants, and employés, 
who wantonly and willfully, and wlth gross négligence, failed and oniltted to 
keep any lookout from said locomotive or give aTiy signal while approaching 
said crossing and the plaintifC, or warn the plaiutiff by ringing a bell or blow- 
ing a whistle, or by flagman or otherwise, that it was dangerous or unsafe to 
cross by reason of the ai^proach of said locomotive." 

There are two ways in which willful and wanton in jury may be 
made to appear : First, by an intentional act done with a purpose and 
design ,of doing the •v^rong or inflicting the injury ensuing. The doing 
of such an act the law denominates i willful — that is, done knowingly 
and purposely, with the direct object in view of injuring another; and, 
second, by a reckless indifférence or disregard of the natural consé- 
quence of doing an act or omitting to do an act, which is by some au- 
thorities denominated wanton négligence. 

"Inwaliton négligence," It Is said, "the party doing the act or failing to act 
is conscious of his conduct, and, without having the intent to injure, is con- 
scious, from his knowledge of existing circumstances and conditions, that his 
conduct wlU likely or probably resuit in injurv." Birmingham Railway & 
Electric Co. v. Bowers, 110 Ala. 328, 20 South. 345. 

Such négligence consists in a heedless and reckless disregard for 
another's rights, with the consciousness that the act or omission to act 
may resuit in injury to that other. 

Now, if the présent complaint be measured by thèse définitions, it 
will be fbund insufïîcient to charge willful and wanton négligence. 
However many times the words "willful" and "wanton" may be used, 
they do not legally characterize the acts of the défendant as willful and 
wanton unless the requisite facts are set forth in connection therewith 
to make them so in fact; otherwise, the charge amounts to no more 
than a légal conclusion. To say that défendant, its agents, servants, 
and employés, wantonly and willfully, and with gross négligence, failed 
and omitted to keep a lookout or to give a signal while approaching 
the crossing and plaintiff, or to warn plaintiff by ringing a bell or ■ 
blowing a whistle, comes signally short of charging that défendant in- 
tentionally and purposely ran its engine' upon plaintifï, or, being con- 
scious that plaintiff might be injured, recklessly and heedlessly ran its 
engine upon the crossing regardless of résulta. The complaint is there- 
fore insufïicient upon this theory of the case. See Birmingham Rail- 
way & Electric Co. v. Bowers, supra; Louisville & Nashville Railroad 
Co. V. Anchors, Adm'r, 114 Ala. 492, 22 South. 379, 62 Am. St. Rep. 
116 ; Ivens v. Cincinnati, Wabash & Michigan Railway Company, 103 
Ind. 27, 2 N. E. 134 ; Chicago & Eastern Illinois R. R. Co. v. Hedges, 
Adm'x, 105 Ind. 398, 7 N. E. 801. 

I am of the opinion, however, that the complaint does state facts 
stifficiënt to conStitute siinple négligence, and the demurrer will, for 
this reason, be overruled. 
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ERBAUGII V. UNITED STATES. 
(Circuit Court of Appeals, Eiglith Circuit. Xovember 1, 1909.) 

1. PosT Office (§ 35*) — Fraudulekt Use op Mails— Statutes—Oonstkuc- 

TION — INTENT TO EfEECT SCIIEME BY OOERESPONDENCE WITH OSE'S SeLF 

No Offense. 

One wlio devises a frauduleiit sclieme, to be effeeted by openlng or 
Intending to open a correspoiidence or communication with tiimself by 
uieans of the post office estaWisliment of tbe United States, is guilty of 
no offense puuishable under section 5480, Rev. St. U. S. (U. S. Comp. St. 
1901, p. 3696). 

A fraudulent scheme, whicli the deviser intends to effect by either 

opening or intending to open a correspondence or communication witli 

some other person by nieans of the post oflice establishment, or by inciting 

, some other, person to open communication with him, is essential to the 

offense. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55 ; Dec. Dig. 
§ 35.*] 

2. Statutbs (§ 241*) — Construction— Pénal Statute Incluues Parties 

WiTiiiN iTs Express Teems Only. 

A pénal statute, vi-hich créâtes and prescrlbes the punishment for a 
new offense, must be strictly construed. 

One vpho wàs not beyond reàsonable doubt by the express terms of the 
statute VFithin the class of those puuishable ther«under uiay not be 
brought within it after the event by interprétation. 

ELx. post facto la^ by judicial construction is as peniicious as ex post 
facto législation. 

[Ed. Note.— For other cases, see Statut es, Cent. Dig. §| 322-32:5 ; Dec. 
Dig. § 241.*] 

(Syllabus by the Court.) 

In Error to the District Court of the United States for the District 
of Colorado. 

Charles O. Erbaugh was convicted of using the mails to defraud, and 
brings error. Reversed and remanded. 

Caesar A. Roberts and Henry J. O'Bryan, for plaintiff in error. 
Ralph Hartzell, Asst. U. S. Atty., and Thomas Ward, Jr., U. S. 
Atty. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WILEIAIM H. MUNGER, District Judge. 

SANBORN, Circuit Judge. The complaint in this case is that the 
défendant below was convicted and sentenced for using the mails to 
defraud, in violation of section 5480 of the Revised Statutes (3 U. S. 
Comp. St. 1901, p. 3696, Act June 8, 1872, c. 33-5, 17 Stat. 323, as 
amended by Act March 3, 1889, c. 393, § 1, 25 Stat. 873). 

There are many spécifications of error, but the most serious one 
is that the defendant's motion for arrest of judgment upon the ground 
that the indictment charged no offense was denied, and he was sen- 
tenced for devising a fraudulent scheme to be effeeted by intending to 
open and opening a correspondence with himself by means of the post 

*For other cases see ëame topic & § numbeb in Dec. & Am. Bigs. 1907 to date, & Rep'r Indexes 
173 F.— 28 
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office establishment, when the only offense denounced by the statute 
is devising a fraudulent scheme to be efifected, either by opening 
or intending to open correspondence with some other person by means 
of the post office establishment, or inciting such other person to open 
communication with him. The statute, so far as material hère, reads : 

"If any person having devised or Intending to devise p.ny scheme or artifice 
to defraud, * * * to be effected by either opening or intending to open 
correspondence or communication with any person, wliether résident withln 
or outside the United States, by means of the post office establishment of the 
United States, or by inciting such other person or any person to open com- 
munication with the person so devising or intending, shall, in and tor fxe- 
cuting such scheme or artifice or attemptiug so to do," mail any letter or re- 
çoive any letter from tlie mail, he shall, upon conviction, be punishable by a 
fine or imprisonment, or both. 

The gravamen of this offense is not the intended or perpetrated 
fraud, but the intended use of the post office establishment of the 
United States to perpetrate the fraud. The charge in the indictment 
was that the défendant had devised a scheme to defraud which he "in- 
tended to efïect by opening correspondence with himself under an as- 
sumed and fictitious name by means of the post office establishment 
of the United States," and that he assumed a false name and caused 
letters to be written, to be signed by that name, to be sent to and re- 
ceived by himself through the post office establishment for the purpose 
of carrying out his scheme to defraud. 

The act forbidden by the statute is not the deposit in or the re- 
ceipt from the Post Office Department of the United States of adetter 
or circular for the purpose of executing a fraudulent scheme, as in 
section 215 of the Criminal Code (Act March 4, 1909, c. 331, § 215, 
35 Stat. 1130). It is the intent to effect the scheme to defraud by either 
opening or intending to open correspondence or communication with 
any person by means of the mails, or by inciting such other person or 
any person to open communication with the schemer. 

The obvions and common meaning of opening or intending to open 
correspondence with a person imports distance between him who opens 
or intends to open it and his intended correspondent, which renders 
the use of the mails convenient or necessary, and that his correspond- 
ent is some other person than himself, for one cannot open communi- 
cation with himself by means of the post office establishment by writ- 
ing and scnding letters to himSelf through the mails, because the com- 
munication with himself in such a case must necessarily be opened 
and intended to be opened wheh the letter is written and before it is 
raailed. The clause in this section of the statute, "or by, inciting such 
other person or any person to open communication with the persons 
so devising or intending," clearly indicates that the person mentionéd 
in the preceding clause, with whom the deviser opens or intends to 
open correspondence, is to.be such "other person" and not himself. 

In 1891 in Stokes v. United States, 157 U. S. 187, 188, 15 Sup. Ct. 
617, 618, 39 L. Ed. 667, the Suprême Court declared that tliere were 
three matters of fact which must be charged in the indictment and es- 
tablished by thé évidence under this statute, and that the second of 
thèse' was that the persons charged "must hâve intended to effect tins 
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scheme by opening or iixtending tô open correspondence with some oth- 
er persons thrôugh thepost office establishment, or by inciting such 
other persons to open communication with them;" and this proposition 
bas been sustained without dissent by the opinions and the practice of 
the courts. United States v. Long (D. C.) 68 Fed. 348, 349; Milby 
V.: United States,, 109 Fed.. 638, G40, 641, 48 C. C. A. 574; United 
States v.Post (D. C.) 113 Fed.; 852, 853; Horman v. United States, 
116 Fed: 350, 351, 53 C. C. A. 5!70; Stewart v. United States, 119 Fed. 
89, 93, 55 C. C. A. 641 ; Ewing v. United States, 136 Fed. 53, 54, 69 
C. C. A. 61, 62 ; Brown v. United States, 74 G. C. A. 214, 216, 319, 
143 Fed. 60, 62, 65; Rumble v. United States,: 143 Fed;; 772, 776, 75 
C. C. A. 30 1 United States v. Smith (D. C.) 166 Fed. 958, 960. 

Counsel for the United States, in support of their contention that 
the intent to efïect the scheme by opening correspondence with one's 
self constitutes an offense within the meaning of this statute, cite 
Weeber V. United States (C. C.) 62 Fed. 740, 741, and United States v. 
Ryan (D. C.) 123 Fed. 634, The opinion in the latter case is'founded 
upon the décision in the Weeber Case/ and a perusal of the indictment 
in the Weeber Case, which does not appear in the report, has disclosed 
the fact that it expressly chafged that the défendant intended to efifect 
his scheme iby opening correspondence and communication by means 
of the post office establishment with another person, and the opinion 
of Mr. Justice Brewer shows that the défendant was charged with 
using the post office "establishment to open a correspondence with 
one Ste;veins, or to incite the latter to open a correspondence with him. 
The question presented in this case was not at issue in thé Weeber 
Case, was not presented to the court that decided that case, and it was 
not suggested to the minds of the judges who participa téd in its con- 
sidération. The décision in that case neither rulés nor purports to 
rule the question under considération hère. 

The offense denounced by section 5480 was created by that stat- 
ute, the punishment it prescribes is severe, and a pénal statute which 
créâtes and denounces a new offense should be strictly constrtied. The 
définition of the offense and the classification of the offenders are légis- 
lative; not jùdicial, functions, and onè who was not beyond reasonable 
doubt within the class declared punishable by the expressed will of 
Congress may not be brought within that class af ter the eveflt by in- 
terprétation. Ex post facto law by judicial construction is as per- 
nicious as ex post facto législation. United States v. Wiltberger, 5 
Wheat. 77, 96, 5 L. Ed. 37 ; United States v. Germaine, 99 U. S: 508, 
510, 25 L. Ed. 482 ; Martin v. United States (C. C. A.) 168 Fed. 198, 
202, 203 ; Field v. United States, 137 Fed. 6, 8, 69 C. C. A. 568, 570 ; 
United States v. Clayton,,, Fed. Cas. Np. 14,814; In re McDonough 
(D. C.) ^9 Fed. 360; United States v. Lake (D. C.) 129 Fed. 499. 

At thé tïme when the défendant is âllèged to havè committed the 
acts for which he was seiitenced, theçommon and natural meaning of 
the terms of this section 54à0, and the unifofm judicial .interprétation 
of it for, mariy years, limited the çlass punishable linder it ta thbse 
who intended to effect their frauduîènt .sçhémés eitherby^ opening 
lor by ihtehding to open correspondence or 'communication with some 
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other person or persons by means of the post office establishment of the 
United States, or by inciting such other person or persons to open 
communication with them. This was the true interprétation of this 
law, and the averments in the indictment that the défendant intended 
to effect his scheme by opening correspondence or communication with 
liimself by means of the post office establishment failed to bring his 
case within this statute and charged no offense against him. 

The judgment below must accordingly be reversed, and the case 
must be remandèd to the District Court, with directions to grant the 
motion in arrest of judgment, to set aside the verdict, to quash the 
indictment, and to discharge the défendant ; and it is so ordered.' ' 



THE EDDA. 

(Circuit Court of Appeals, First Circuit. October 21, 1009.) 

No. 806. 

1. CoixisioN (§ 49*) — Steam and Sailing Vessels — Suits for Damages — 

RuLEs OF Evidence. 

Tlie ruie of évidence applied, in cases of collision between sailing vessels, 
where the évidence isi conflieting, thut it is more probable that one vessel 
fell ofE from her course than that the other changea her course many 
points, applies with less, force to a collision between a sailing vessel and 
a steamer. 

[Ed. Note.^For other cases, see Collision, Cent. Dig. § 55; Dec. Dig. S 
49.*] ' 

2. Collision (§ 49*)— Steameh and Sailino Vessel Meeting— Evidence Con- 

SIDEEED. 

A decree of the trial court atarmed which f ound tliat a collision in 
Vineyard Sound, on a clear evenlng, between a schooner and a steamer 
meeting, was due solely to the.faUlt of the schooner in deviatlng from her 
course to one across that of the steamer. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 55 ; Dec, Dig. § 

49.*] ■ ^ _; ,, 

Appeal from the District Court of the United States for the District 
of Massachusetts. • :• 

Suit by the Goastwise Transportation Company, as owner pf a 
schooner, against the steamship Edda, Christoplier P. Meidell, ç|aim- 
aiit, for collision. Decree for respohdent, and libelant appeals, Af- 
firmed. , ' ; , 

Edward F. Blodgett (Blodgett, Jones & Burnham, on the briêf), 
for appellant. ■ ' 

Edward S.'Dodge and Benjamin Thompson, for appellee. 

Before t'QLt, PUTNAM, and LÔWELL, Circuit Judges. ' ' 

PUTNAM, Circuit Judge. This is a question of coUision in yine- 
yard Sound between a steamer and a sailing vessel, in the eyëfting, 
clear, but yet, of course, such as to çompel each vessel to rety on the 
lights within range. The testimony from each is directly contradictory, 

*For other cases see same toplc & { ndmbeb in Dec. & Am. Digs. 1907 to date, A Rep'r IndvzM 
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both as to the courses and the lights, without any clear proof from ei- 
ther where the collision occurred. The only two established proposi- 
tions are that the steamer was running in a westerly direction, leaving 
the gas buoy near the eastern end of Hedge Fence on her port, and 
that the sailing vessel changed her course at Nobska Light, and from 
there steered in an easterly direction. With référence to everything 
else, any détermination of the courses pro or con would not assist the 
détermination of the bearings of the lights of the two collidirig vessels. 
Neither would a détermination of the latter assist a détermination of 
the former. In other wol-ds, the proofs from each vessel involve in- 
evitably questions of both courses and lights. The détermination, with 
any accuracy, of the place of collision, might enable us to work back 
to the détermination of the other issues; but the place of collision 
we cannot fix with any cértainty. 

The ultimate question is whether the sailing vessel held her course 
or swung around some five to six points, bringing her into collision 
with the steamer at almost right angles, or whether the change of 
course was on the part of the steamer. It would clearly hâve been 
on the part of the steamer, if she had voluntarily headed towards 
Squash Meadow, where she fînally sunk ; but her testimony is that 
she was brought up on Squash Meadow some time after the collision 
by the action of the wind and the currents. The parties hâve not 
solved the case, but hâve simply arrayed witnesses against each other. 
We find some circumstances which discrédit the case of the steamer, 
and we find other circumstances, to some of which we will refer, which 
strengthen it, and the conclusion in her favor reached by the District 
Court. 

The schooner urges anew on us, with persistency, the proposition 
that it is exceedingly imprdbable that she should hâve swung off from 
her course so many points as are involved in the claim that she was in 
f ault. She calls our attention to the f act that we hâve several times 
observed on this, especially in The Metamora, 144 Fed. 93'6, 940, 75 
C. C. A. 576, decided February 31, 1906. It is true we agrée that, as 
between two sailing vessels, it is much more probable that one of 
them will falL off from her course than that the other will swing mâny 
points therefrom. Nevertheless, this is only one élément, and it applies 
with less force to a collision between a steamer and a sailing vessel. 
In the case of a steamer there is no question of f aUing off ; and the 
inhérent improbability to be applied to the présent case: is quite as 
great with the one as with the other. We see nothing of this character 
sufficient to guide us safely between the parties hère. 

It is also clàimed by the schooner that she was sailing with her 
booms well off on the starboard side, and that, if she had changed her 
course to starboard, as claimed by the steamer, her sails would hâve 
been taken aback and jibed over. They did jibe over, but whether 
before or after the collision cannot be ascertained from this record 
with any degree of cértainty. 

The counsel for the schooner also comment on the lack bf qualifica- 
tion and the youth of the steamer's lookout, and call attention to the 
fact that he admits that he did not know the points of the compass. 



é3g|. 173 FEDBBAL EBjPOBTEK. 

TheiiQpposing, counsel, aS' well as tlie ;learned judge, pf.the District 
Court, GOmmented on, and criticised as effectively, , the schooner's 
lookout; :and the criticism made of the latter might haye been even 
more vigorous than it was. This, , lookout says that, when the steamer 
"made a dash across," he saw the red: light, but that he did not see it 
uiîtïl then. "ï^et the theory of the schopner was red to red ail the time 
until the steamer made her alleged , change of course. Probably, if 
the case of either vessel depended on the qualificatipiis^of the lookout, 
one woulcî.neutralize the other, 

The scljooner relies especially on a drawing made on a United States; 
chart ol the locality in question, from which she maintains that the 
courses claimed by the steamer were impossible. If- thèse had been 
laid down by an expert, they might hâve given us some light; but 
a rule of thumb drawing like this is of no value in a case where a dis- 
pute abouti cpurses involves margins so narrow as those hère. 

Her cpunsel also comment on the proposition that the steamer was 
not navigating on the starboard side oi the channel. Neither what 
is the channel, nor the relations thereto of either vessel, is sufficiently 
established to enable us^o apply this proposition withany satisfaction. 

Also, as to a claim that the , steamer was at f ault for attempting to 
cross the bow of the schooner, this is merely beggingthe whole case. 
If, on the other hand, the claim had been made in a suitable manner in 
the District Court that under the twenty-third article, or under the 
twenty-ninth article, the steamer, :when, as she says, she saw the 
schooner swinging,should hâve slaekened her speedy or stopped, or 
reversed, it may be that we would: hâve held that thC; ço}ligion could 
thus hâve been avoided. We might, therefore, hâve held that there 
was mutual fault. But no such proposition is before Vis, or :can arise 
on the record as made in the Circuit Court, or under" the assignment 
of errors filed in connection with taking this appeal. 

On the other hand, we think that the testimony of Gapt. Cpoper 
referred to by the District Court essentially deterrnines the case in 
favor of the steamer. He was a skilled mariner, and On, the night of 
the collision was; second officer of the towboat Carlisle. The position 
of the Carlisle requires some explattation. A tow of threB barges wa.s 
heading easterly on the southerly sidie of the channel, The schooner 
was sailing easterly on a course parallel, or approximately so, to that 
ofithis tow. The Edda was, as-she; claims, heading: westerly on a 
course which took her between the tow on the south and the schooner 
on the north. The Carlisle wâs heading easterly through the lane 
between the tow of three barges on her starboard and ithe steamer on 
her port. Cooper was oti the watch at the window of her pîlot house 
using his glasses. Hé was the only witness whoShad a correct per-' 
spective. In other words, he wasHke one who, at one end of a pièce 
of highway, looks down! through the center of the highway, ànd can 
thus arrange the order of what is approaching thereon. His testi- 
mony is clear and unshaken upon two points,, either: of; which is îm* 
portant; and one of which .is quitCi determinative.' Hé saw the Edda 
coming down, contrary ; to the théory of the schooner, between the 
schooner on her starboard and the tow on her port, ànd he saw the 
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scllooner swing on lier course, with the collision îmmediately follow- 
ing. In view of what vve hâve stated, aside from the testimony of 
Cooper, it would be impossible for us to satisfy ourselves that we 
could reach a conclusion which would approve itself to us better than 
that of the learned District Judge ; and, with the testimony of Cooper, 
we feel that the burden preponderates in favor of the steamer. 

The schooner appealed against a détermination of a question of 
costs which was in accordance with our décision in The City of Au- 
gusta. 80 Fed. 297, 303, 304, 25 C. C. A. 430, an opinion passed down 
in 1897. 

The decree of the District Court is afftrmed, with interest and costs 
in both courts. 

NOTE.— The following Is the opinion of Dod^e, District .ludge. in the court 
below: 

DODGH, District Jiidse. The libelant is owner of the four-masted schooner 
f'aRiimore, of Boston. It claims compensation for damage to her in a colli- 
sion with the Norwexian stenmsliii) Edda, at ahout 8 o'cloelv in the erenint' 
of Alay 1]. Î907. off East Chop, in Vineyard Sonnd. The schooner, loaded with 
foal, was hound eastward, for Boston. The steamer was bound westward, for 
Xewarlc, X. J., with a cargo of plaster roclc. 

The Edda has, of couree, the burden of showing why she did not keep clear 
of the schooner. She undertakes to show that she was prevented from dolng 
so by failure on the schooner's part to hold her course. 

The Sagamore was the larger vessel of the two. Her length over ail was 
22.5 to 230 feet, her breadth of beàm 44 feet, her draft over 20 feet, and she 
was of 1,280 tons burden. The Edda's dimensions were 241 feet length, 34 
feet beam, she was drawing not over 16 feet, and her tonnage was 1,138 gross. 
(ifiO net. The Sagamore earried 10 men ail told; the Edda, 14. 

Notwithstanding that the Edda was a steani vessel, the Sagamore was mov- 
ing at the greater speed. With nearly ail sail set, she was heading, after 
l)asslng Nobska, on her own evldeilce, southeast by eas't, having the wlnd on 
her port qnarter, and her booms on her starboard side held off by boom tackles. 
The tlde was running to the southward and eastward, and with her rather 
than against her. On her own évidence, the allégation of her libel that her 
speed was nlne knots understates rather than overstates it. Most of her 
witnesses put it at between nlne and ten knots. According to the Edda's évi- 
dence her speed was from seven to eight knots, and in this particular there 
seems no attempt to controvert her évidence. 

Both parties hâve regarded the place of collision as in a "narrow chaiinel," 
aud the Edda was required by article 25 of the salling mies (U. S. Comp. St. 
1901, i\ 28!>1), to keep to the northern side of mid-channel, that heiug the side 
which lay on her starboard side in passing through. One charge of fault 
made against the Edda in the libel is that she was "not navlgatlng on the 
starboard Ride of the channel" (article 3). According to the libel, the Saga- 
more's course through the channel was southeast by east, and was "a little 
on the starboard side of the center of the channel" ; the Edda, when first s.een. 
and up to a time "when the vessels approaehed close to each other," was at ail 
tinies on the schooner's jwrt bow, showing the schooner her red light only ; lier 
îïreen light was shown to the schooner for the flrst tlme when the vessels wer»» 
close to each other; and she then ran directly across the schooner's bow. It 
is turther alleged In the libel that by the collision which followed the schooner 
was thrown around toward the southern side of the channel, Immediately 
anchored to avold collision with a barge, and sank, while so at ahehor, "nearly 
in mid-channel." There is no distinct allégation that the Edda was violatlng 
article 25 before she showed the schooner lier green light, and the allégations 
referred to render it so difficult to suppose that she c'ould hâve heeh much to 
the southward of mid-channêl préviens to that tlme that the charge of vio- 
latlng article 25 might be taken as referring only to her navigation afterward. 
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If the schooiier's coiirse was ouly a little to thc soutliward of iiikl-cliannel, tlie 
■ Edda's or|giual course uiust hâve been less so. If tlie wihooner sank nearly 
In mld-chânnel, the place of collision coiild not hâve been further south than 
wheré she sank, and the Edda must hâve been fnrther uorth than the place 
of collision hefore she showed the schooner her green llght. 

ïhe channel refei-red to lies hetwcen Hedge Fence Shoal on the north and 
East Chop and Squash Meadow Shoal on the soutli. What should be re- 
garded as its northern and southern llmits, respectivelj', for the purposes of 
this case, Is in dispute. There can be no dispute about the position in it of 
the schooner after she sank. It Is flxed by a buoy afterward placed near the 
wreek and marked on the Coast Siirvey chart. It is somewhat to the south- 
ward of niid-channel, if the channel be regarded as inclnding the whole dis- 
tance between the buoy off East Cliop and the nearest point of Hedge Fence 
Shoal as shown on the chart. It is, howevei-, not further to the southward of 
mid-channel than I think the schooner must ha-s'e gone in that direction after 
the collision, on the évidence relating to that question. The testimony froni 
the Edda is that she entered the channel by passing to the northward of the 
gas buoy olï the eastern end of Hedge Fence Shoal, and that she did so does 
not appear to be seriously questioned. If so, and if the jilace of collision was 
not south of mid-channel, as I think it could not hâve lieeu, niy conclusion uuist 
be tliat the Edda's course before the collision did not violate article 2ô, what- 
ever be taken as the boundaries of the channel. As will appear, she artmits 
having starboarded her helm to avoid the schooner. Whether she ought to 
bave ported it instead, in vievr of article 25, or for any reason, is a différent 
question. 

The conflict upon which the case really turns is that whlch exists lietweeu 
the dlffering accounts of the approach of the two vessels giveu in the libel 
and lu the ansvver. ïhe libel, as has been stated, puts the Edda on the schoon- 
er's port bow, showing the red only of her two sldelights, until the vessels are 
at close quarters, and charges her with then bringing about collision by a sud- 
den change of course to port under a starbç>ard helm, such as to ruu her across 
the schooner's bow. According to the auswer', the Edda had the schooner dur- 
ing this time on her starboard bow, and except for a short period after she was 
flrst sighted during which, both her lights were visible, showing the green light 
onïy, and the vessels would bave passed ea-ch other starboard to starboard, had 
not. the schooner prevented it by swinging to starboard directly toward the Ed- 
dfi under a port helm, showing both lights, until she struek tbe Edda's starboard 
slde somewhat aft of amidships. Both parties agrée that the Edda's starboard 
side was struek by the schooner abolit amidships. 

The conflict between thèse two accounts is Irreconeilable. If the Edda bore 
over the Sagamore's port bow, and her red light only was there visible, she 
could not possibly bave had the Sagamore over her own starboard bow showing 
a green light only. The acceptance of either account as true involves the con- 
clusion that the witnesses who support the other are either falsifyiug or niis- 
taken. According to the witnesses from the Edda, the vessels would hâve 
passed each other starboard to starboard, had not the schooner made her 
change of course to starboard, and according to the schooner's witnesses the 
vessels would hâve passed each other port to port without collision, but for 
the change of course to port by the Edda. A conflict of testimony of this 
type is not uncommon in collision cases, wheu the vessels hâve approaehed 
each other on nearly opposite parallel courses. In such cases the witnesses 
from each vessel are not infrequently found to locate the other over the bow 
of their own vessel opposite to that over which she must, in fact, hâve borne 
if the witnesses from on board the other are to be believed. It would seem 
that mistake in determining the true bearing of another vessel so approaching 
is easily possible witliout attentive care in observation. 

The witnesses from the Sagamore include the entire watch on deck at the 
time; also the mate, who, though not on duty, says that he came on deck be- 
fore the collision. The captain, whose watch it was from 6 to 8 o'clock, was 
on the quarter-deck, near the wheel. In bis watch were the second mate, who 
was engaged in clewing down the mizzen topsail, and two colored seamen ; one 
of them steering, the other on lookout forward. The man on lookout had 
parUy lost the sight of one eye. The captain and both mates testified in per- 
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SOU at tlie trial. The lookout and man at the wlieel gave their deiiositions out 
of court. 

The man on lookont testified that he saw flrst the masthead light of the 
Kdda, and next hor red light, both leariug over the schooner's port bow. Some 
time after reporting the steamer's rod ligUt, he "saw her eut across our bow, 
we struck her, and as we wore strikiug I lit off the forecastle head." The 
shoek of collision knocked him down near the mainmast, on his way aft The 
steamer's green light he never saw at ail. 

Evidently the green light must hâve been at some time shown, if the steamer 
"eut across the sclioonor's bow from a position in whieh her red light was the 
only side light visible, and on the schooner's port bow." There must, of 
necessity, hâve been a time when both side lights were visible on the schooner, 
and a f'urther time durlng which the green light only was visible. But the 
lookout Is not the only one of the schooner's witnesses who failed entirely to 
see thèse changes. No one on the schooner saw the green light at ail untll 
after the collision. The man at the wheel says he never saw any of the 
steamer's lights, except her masthead light. The captain. though he gcrt up 
on the poop deck forward of the wheel to observe the steamer through his 
glasses, says he saw her masthead and red light a point and a half on the 
schooner's port bow, and feit sure she was going to pass clear of the schooner 
to wlndward untll she had got close to the schooner, when he saw her keep 
rlght off toward the southern side of the channel, and in a few seconds — "just 
llke a flash" — the vessels were together ; but he never isaw lier green light at 
ail untll after the collision. The statements of the only other man In the 
watch, the second mate, are that he went forward after the s.tean]er was flrst 
reijorted, saw her masthead and red light two points at most on the port bow, 
went aft agnin, and set to work elewing down the toiisails, until the captain 
exclaimed, "She is erossing our bow." Dropping the clew Une, he then ran 
forward to the forecastle head, and found the steamer right across the schoon- 
ers' bow, not 2,5 feet from the jib boom. It was then that he saw the green 
light for the flrs;t time on the schooner's starboard bow. As to the first mate, 
he testifles to having seen the steamer's masthead light a point at most on 
the port bow, 20 minutes before the collision, after which he went below and 
stayed there until he heard the captain cautioning the man at the wheel: 
"Look out for your steering. There is a steamer that is acting queer." .Jump- 
ing on deck, he saw the steamer's hull and masts nearly ahead, and saw her 
masthead light, but noticed no other light on her until after the collision. 

There were other vessels in the vicinity at the time which may well be sup- 
posed to hâve been occupying some of the attention of those in charge of both 
the colliding vessels. The tug Paoll, towlng four barges, was passing through 
the same channel, in the same direction with the schooner, and, like her, 
meeting the Edda, though her course and "that of the barges was considerably 
nearer to the East Chop side of the channel than the course of either- colliding 
vessel. Between eaeh two vessels of this fleet there was at least 175 fathoms 
of hawser. The first barge after the tug was the Wayne, the Kadnor came 
second, the Haverford third, and the Devon fourth and last. Ail thèse vessels 
had passed West Chop ahead of the schooner; but the wind had enabled her 
to gain upon them between there and East Chop, and at the time of the colli- 
sion she had passed the Devon and reached a position opposite a point about 
hait way between the Devon and the Haverford, next in Une ahead. The mas- 
ter of the schooner admitted that he was watching the barges more closely 
than the steamer. 

Failure on the part of the persons in charge of the schooner's navigation 
to observe the approaching steamer with proper care is therefore manlfest 
upon their own évidence. It is, of course, true that, if the schooner heid her 
course without change, the fact that she was not keeping a proper lookout 
does not constitute contributory fault on her part as against a steamer; but 
in doterminlng which of the two conflicting aeeounts above referred to is the 
true one, or which of the two sets of witnesses is most llkely to hâve mlstaken 
the true bearing of the other in a case llke thls, the fact that the schooner's 
witnesses pald so little attention to the exact manner of the steamer's ap- 
proach Is a fact which must weigh strongly against her. 

I do not think it can be said that the like want of care in observation of tho 
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schoouer appears fi'om tlie évidence of tlie persons in cliarge of tlie steamer's 
navigation. Her wateli on declv consisted of tlie chief offieer and nian at tbe 
wheel, both on tlie bridge, and of tbe man on lookout, on tbe forecastle head, 
about 120 feet forward of tbe bridge. Tbey had beeu on duty since balf past 
7 by tbeir time. Wben tbey aime on duty, the Edda bad passed Cross Rip, 
but bad not yet reaebed tbe gas buoy. Tbe captain was also on tbe' bridge 
during tbe same period. ïbe captain, chief offieer, and lookout, ail Norwegian, 
testifled at the trial in Euglisb, whicb they spoke fairly well. Captain and first 
offieer bad been long eiiougb engaged in making similar voyages to be fainiliar 
wlth navigation through this ebannel. Tbe man at tbe wheel, also Norwegian, 
testifled at the trial through an interpréter, lie was only 17 years old, and 
only 5 feet 3 inches In height. Comment was made in argument upon bis youth 
and presumed inexpérience. It aripeared that he had been 4 montbs on a 
school ship, 2% years at sea, and was sbipped as an ordinary seaman, at .$10 
per month. His management of the belm at tbe time of tbe collision was un- 
der tbe immédiate charge, and with the assistance, of tbe chief offieer. It can- 
not be said that tbe wheel was obviously in incompétent hands, 

The man, at the wheel saw none of the ligbts. on tbe approachlng vessels. 
If the lookout and the two otflcers on tbe l>ridge are to be believed, the Paoll's 
towing ligbts were tbe first vessel's ligbts seen after the Edda passed tbe gas 
buoy. Tlie tug was reported on the port bow, her ligbts and those of the 
barges were observed from the bridge, and it was reeognized that a tug and 
barges were to be passt^d in tbe channel. port side to port side. The schooner 
was next reported on tbe Edda's opposite or starboard bow. Both her ligbts 
were visible. Tbe captain and cblef offieer on tbe bridge made them about 
balf a point on tbeir starboard bow. The sails of the schooner, as well as 
her lights, were seen, according to the évidence ; and, If the night was clear, 
it would seem that this may well bave been the case. Sunset on May lltli was 
at 0:53 p. m., by the alnianac, and the steamer was headed toward the western 
sky. From what was seen of the ressel or her lights, she was judged to bear 
on tbe starboard bow, and to be headed to pass to the northward of the Edda. 
Tbe scbooner's red light next disappeared, the green llgbt alone reuiained 
visible on tbe Edda's starboard bow, and tbe vessels continned to approach 
in this manuer for some minutes ; the green light broadeniiig ou the Edda's 
starboard and no danger of collision wlth her uppearing. Xhe Edda, if thèse 
were tbe facts, was necessarily steering so as to x'ass betvv'een the tug and 
barges and the schooner. Wben the Edda had passed the Paoli, and was 
nearly opposite the flrst of the barges whicb were following her, tbe red light 
of the schooner began to appear again with the green. She was seen to be 
falling off toward the Edda, and at this the Edda's wbeel was starboarded, so 
that she was kept ofC to port and headed for the last of the barges passiug 
on her port band. Notwithstanding alarm blasts twice given on the Edda's 
whistle, tbe schooner continued to swing toward her until she struck her star- 
board side, as bas been deseribed, at a considérable an^le across the Edda's 
course, whicb had then been changed not more than two .points from that 
which she had been steering wbile the green light had been tlie only oue seen. 
When tbe schooner was seen to be keepiug off, tbe signal for full speed asteni 
bad been ruug to tbe engine room, but instantly countermanded before being 
acted on, so that the Edda was under full speed ahead at the collision. To 
bave reversed tbe engine would bave throwu the Edda's bow to starboard or 
toward the schooner. At no time was any sudden change of course made, 
placing tbe Edda directly across the scbooner's course, as elaimed by the 
witnesses from the schooner. Sueh, in substance, Is the account of the colli- 
sion given by tbe two officers and lookout of the Edda, the tbree witnesses 
from on board her wbo claim to bave been observing it. 

Careful considération of their testlniony reveals some discrepaucies in it, 
the most important of which seems to me to be that, according to tlie captain, 
the Edda's wheel was flrst starboarded while both the scbooner's ligbts were 
visible, before she shut out her red light. In order to give her abundant room. 
According to him there was a slight graduai change of the Edda's course 
toward the tug and barges as she got dowu Info the scbooner's vicinity, before 
tbe scho<mer was seen to be swinging off, not amounting to more tbau half a 
point, followed by a further change in ,tbe same direction when tbe first indi- 
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cations of (he sdiooDev's cbauge were noticed. The chlef offlcer mentions no 
stariioarrling until after it was noticed that the schooner was beginning to 
swin,?. Botli a^i'ee, liowever, that the steamer was never headed t'urther to 
))OTt than to be pointing for the last barge in the tow, and, If so, the entire 
cliaugo of course by the Edda inust at most hâve been compatatively sniall. It 
appcared that after the collision the captain had been the only man from the 
steamer to get aboard the schooner, where he declared that his vessel was 
slnking (as she In fact was), and attempted to lower one of the sdhooner's 
boats. It was argued from ■ this fact, and from the facts that alann blasts 
were twice souiided on the steamer's whistle, and the signal to the engine 
room instantly coimtermanded, that the captain must bave been in a state of 
confusion or alarni suffleieht to dlsturb hls judgment, and some Indications 
of nervous agitation given by hlm whlle on the stand were commented on. 
But, aftef giving to ail such considérations the welght to which in view of ail 
the eircumstanees they seem entitled, I am still of the opinion that on the 
whole the account given by the witnesses from the Edda Is the one most likely 
to be reliable^ 

It is certainly the one which involves less improbability than the other. The 
schooner's account requires a very cons.iderable change of course on the Edda's 
part, and requires it to be made so rapidly that the attention of no one on the 
schooner was attracted until it was made. The Edda's account requires a 
much less change of course on the schooner's part, and bne occupying time 
enough to permit its beginning and progress to be observed on board the Edda, 
and alarm blasts to be twlce sounded on her whistle in wamlng agalnst it, 
before it was completed. The dlfficulty of understàiiding why the schooner 
should change her course, and change it toward the barges, over whichever 
bow she had the Edda, canriot be deuied ; but there Is at least equal dlfficulty 
in uhderstanding why the Edda should change her course in that direction In 
the manner claimed by the schooner, and the difîiculty is particularly great If 
It be suppbsed that she was on the schooner's port bow at the time she made 
it. To corivict her of crossing the schooner's bow, and placing herself dlrectly 
àcross the channel course, toward the barges, sounding alarm blasts mean- 
while, strongép évidence is needéd, as it seeiriê. to me, than Is fumished by the 
witnesses from the schooner, notwithstanding the présomption in that vessél's 
favor. ' 

No direct référencé bas yet been made to a part of the évidence which con- 
sists of testimony from on board some of the barges in the Paoli's tow, and the 
Carllsle, a tug which was following the Paoll and her barges, and was not far 
astern of the barge Devon when the collision happened. The llbelant called 
as witnesses the master of the barge Haverford, the master of the barge 
Bevon, and his wlfe. The respondent called the master of the barge lladnor, 
the engineer of the barge Devon, and the master of the tug Oarllsle. The 
case is one of the kind in which the court may well resort to and dépend largely 
upon the testimonv of witnesses not identifled with either vessol, as in The 
Annie J. Pardee (D. C.) 25 ï''ed. 155, and The Charles H. Trlckey, 66 Fed. 
1020, 14 C, C. A. 225, for the purpose of determining which of sharply con- 
flictirig accounts given by the crews of the two vessels bas the best claim to 
belief. 

Takiug the statements of thèse witnesses as given at the trial, and without 
regard to the question whether différent statements had at any time been 
made by any of them, I ara of opinion that the weight of their évidence de- 
cidedly tends to conflrm the account of the collision given by the Edda's of- 
flcers khd lookout. Ciipt. Môilahon of the Dêvon was below before and at the 
time of the collision, and bis- testimony relates to the position of the two 
vessels whlle they were togethér. , His wife and the engineer were together 
in the Devon's pilot bouse. Aceording to the engineer's testimony, which I 
must upon questions of this kind prefer to that of Mrs. McMahon tending to 
contradict it, the Edda, when abreast of the Paoli, was sbowing her green 
light to the schooner, or posslbly both her lights. She was heading so as to 
pass about half way between the schooner and the barges, and there was 
plenty of room for her to pass between them. Hearlng the alarm blasts from 
the Edda, he noticed that the schooner had changed her course and was head- 
ing for the tow. At the collision she had changed it apparently under a çoït 
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helm so far as to Ije lieadiug "riglit soutli." , Ile could seo lier Uull "brondsitle 
to us." The steamer had deflected only a little froui tUe course on wliich slie 
appearecl to be before the alarin whistles were souuded. The Devon was the 
iiearest vessel to the collision. Oapt. Xolan, of the llaverford, ahead of the 
Devon, says only that he did not see the schooner make auy change of course. 
But neither did he see any change on the part of the Edda. Oapt. Martinolieh, 
of the Radnor, ahead of the llaverford. and Oapt. Oooper, of the Carllsle, 
astern of.the Devon, looking on from thelr différent points of view, agrée that 
the Edda before slie whistled could safely hâve passed between the schooner 
and the.tow if the schooner had held lier course, that the schooner afterward 
swiiug rapidly tovvard the tow under a ftort helm, and that until she did this 
lier course was to windward, or to Borthward of the course of the Edda. Thèse 
are the irnportant features of the testiniony, and none of the criticism upon 
détails of the évidence comlng from the respective wltnesses has seemed to 
me suflBcieat to qualify the général effect.; 

My concllision must be that the schooner did change her course to star- 
board and thereby bring about the collision, notwithstanding the testimouy 
qî theman at her whçel that af ter the course southeast by east was given liim 
it was never ehanged at àll, that the schooner never varied from it more than 
one quarter of a point, that he did not leave the wheel until after the collision, 
and that at the collision southeast by east by the compass was the course 
he was on. This testimony and that of, her flrst mate, that after he came on 
deçk, and while the vessels. were on the point of coming together, he stood 
b.v the wheel until the schooner's jib boom was right over the Edda and the 
vessels were within 30 or 40 feet of each other, that he then looked at her 
compass before running forward, and saw that the schooner's course was 
southeast by east, I should be obliged to regard with some suspicion, in any 
eveut. In vle\y of ail tne circunistances which appear. It is outweighed, in my 
judgment, by the évidence teudiug to contradict it, upon which I hâve relied. 

It is to be observed that, of the independent witnesses who hâve testifled, 
Oapt. Nolan, ealled by the libelaut, agrées with Capts. Martinolieh and Cooper 
called by the respondent, that the barges and the Carllsle were about in mid- 
channel. This tends strongly to support ^ the conclusion already stated that 
the Edda's course was to the north of mid-ehannel and the further conclusion 
that the Sagamore's was stlll further to the nortliward. 

The rule requiring a steamer to keep clear of a salling vessel by a safe 
margln of safety canuot, of course, be applied to Its full extent In a case like 
this, vvhere so mauy vessels are obliged to pass each other at once, and ail 
within narrow limits. If, as I thlnk the conclusion must be, on tlie évidence, 
there was room enough for the Edda to pass between the schooner and the 
towirig fleet in safety, had the schooner held her course, she cannot be con- 
deipned merely for makjng the attempt. She had the right, in attempting 
to keep clear of the schooner, to go on elfher side of her, unless some spécial 
danger forbade. To attempt to pass the schooner on the other side involved, 
ou the faets as I lind them, crossing ahead of the schooner at some distance, 
whether greater or less. The master of the Edda gave also as bis reason for 
not doing so his désire to keep outside the sector within which Nobska 
Jjight shows red. The location of tlils sector was obviously for the purpose 
of waruing vessels within it of their proxiniity to Hedge Fence Shoal. With- 
out deciding that this sector forms the northern limit of the (^hannel, or that 
a rule of navigation could be safely violated for the mère purpose of keeping 
outside it, I do not think the Edda's captain can be said, on the évidence, to 
hâve overestimated the danger of getting within it, or to hâve doue anything 
for which he ought to be held in fault through fear of that danger. 

If I am right in concluding that the accouut of the collision testified to by 
the Edda's witness is the true one, the évidence afCords no ground for holding 
the Edda in fault. The libel against her must therefore be dismissed, with 
Costa. 
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CATE et al. v. CONNELL et aL 

(Circuit Court of Appeals, First Circuit October 29, 1909.) 

No. 833. 

L BaNKEUPTCY (§ 72*)— COBPORATIONS SUBJECT TO AcT— Natdee oï Cobpobatb 
Business. 

Where the business of a corporation, as stated hi Its charter, included 
some pursults whlch are withlu and others which aire wlthout the opéra- 
tion of the banlcruptey law, whether or not it Is subjeet to the act dépends 
on the principal business In whlch It was actually engagea at or about the 
time the pétition was flled. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 17 ; Dec. Dig. 
{ 72.* 

What persons are subjeet to bankruptcy law, see note to Mattoon Nat. 
Bank v. First Nat. Bank, 42 C. C. A. 4.] 

2L Bankruptcy (§ 72*)— Cobpobations Sub.tect to Act— Natube of Coepoeate 
Business— "Manufactueing Puesuit." 

The conducting by a corporation of a shop for the repalrlng of auto- 
mobiles, which repalrlng conslsted chiefly in the .adjusting of parts pur- 
chased from other persous, was not a manufacturlng pursuit, within the 
meanlng of Bankr. Act 1898, c. 541, § 4b, 30 Stat 547 (U. S. Comp. St 
1901, p. 3423), whlch subjected tiie corporation to proceedings in bank- 
ruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 17; Dec. Dlg. 
§ 72.*] 

Appeal from the District Court of the United States for the District 
of Massachusetts. 

In the matter of the Concord Motor Car Company, bankrupt. From 
an order of adjudication, Martin L. Cate and others, creditors, appeal. 
Reversed. 

Robert E. Goodwin (Carver, Wardner & Goodwin, on the brief), for 
appellants. 

Robert A. Jordan, for appellees. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

LOWELL, Circuit Judge. Oh April 9, 1909, Connell and others 
filed a pétition in involuntary bankruptcy against the Concord Motor 
Car Company, a corporation established under the laws of Massa- 
chusetts, "to manufacture, purchase, sell, hire, lease, and operate 
automobiles, motor boats, and motor engines, and, further, to act as 
gênerai or spécial agent of any individual, company, or corporation 
now or hereafter engaged in the manufacture and sale of automobiles, 
motor boats, and motor engines." Cate and others, being creditors of 
the respondent, duly intervened to resist the pétition, and among other 
défenses set up that the respondent was not at the time of filing the 
pétition engaged principally in manufacturlng, trading, printing, pub- 
lishing, or mercantile pursuits, within the meaning of tlie bankruptcy 
act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 
3418]). The case was referred to the référée, under rule 13 of the 
General Orders in Bankruptcy (32 C. C. A. xvi, 89 Fed. vii), to ascer- 
tain the facts and report on the question of adjudication. 

*For other cuea «es same topic & { huubxb in Dec. & Am. DIci. 1907 to date, t Rep'r Indexes 
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The référée founcj,,,tti^t .the respondent corpor?ition was organized 
in June, 1906, and from that time until January, 1908, was engaged 
in the business of buying and selling automobiles; thât at ïbout the 
last-mentioned date it added to its business a garage and a machine 
shop. Savell, the respondent's président and treasurer, testified that 
thereafter the respondent ceased the purchase and sale of automobiles, 
aild this is impliedin the referee's. report, though not express'ly stated. 
Savell also testifiecl that from January 1, 1908, it carried on the ;ljusi- 
ness of a garage, and at the same time repaired automobiles and fur- 
nished them witli supplies. Thèse repairs and supplies were not con- 
fined to" the automobiles regularly kept in the garage. The référée 
further found that at least 75 per cent, of the respondent's business 
was that of repairing and furnishing supplies. He was of the opinion 
that the respondent "was, engaged, not only in manufacturing, but 
also as a trader and in a mercantile pursuit," and he recommended 
an adjudication of bankruptcy. The learned judge of the District 
Court agreed with the finding of the référée, and especially: 

"That at least 75 per cent, of its [the respondent's] business consisted in re- 
pairing automobiles and furnishing supplies of ail sorts for theni, and tliat 
makhig such repairs and furnishuig such supplies were its principal and fore- 
niost business." , , . 

He therefore decreed an adjudication. 

The respondent's business, as stated irt its charter, included some 
pursuits which are within and others which are without the opération 
of the bankruptcy aet. We are hère concerned, not with the broad 
limits of the respondent's charter, but with the nature o£ its business 
actually transacted at or about the time the pétition in balikruptcy 
was filed.- In re Kingston RealtyCo., 160 Fed, 445, 87C. C. A. 406; 
In re Quimby Co. (D. C.) 131 Fed. 139, s. c. onappeal 136 Fedj. 167, 61 
C. C. A. 111. The petitioners do not contend that the opération of the 
garage, pure and simple, i§ a pursuit within the purview of section 4 of 
the bankruptcy act. The référée and the learned judge ôf the District 
Court h?.ve agreed in, finding that repairs and sr^pphes constituted at 
least 7^ per cent, of the respondent's business. Neither'of them dis- 
criminâtes by any finding' concerning, the respective proportions of 
thèse two kinds of business, and we.find no évidence in the record 
which enables us to separate the t\yo. Thé objecting creditors do not 
deny that the furnishing of supplies, is a trading, pursuit, and so with- 
in the purview ôf section 4; but, inasmu'ch as there is no evidencç tliat 
the furnishing of supplies alone constituted the principal part of the 
de fendant's business, the petitioners, in order to maintain their-case, 
must show that the repairing, as well as the supplying of automobiles, 
as carried on by the respondent, is within the purview of the bank- 
ruptcy act. To support .their contention the petitipners do not rely 
upon any word in section 4 except "m,anufacturing,';' and so the déci- 
sion of the case is made to turn.upon the answer to, this question : Was 
the repairing of automobiles, as perforrned by the respondent, a manu- 
facturing pursuit? , ,. ,,, .,;■ , 

The words descriptive oif the various pursuits which bring a corpora- 
tion within the' scopeof the 'bankruptcy act are words in cornmoh use. 
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and are to be given their everyday meaning. White Mountain Paper 
Co, V. Morse & Co., 127 Fed. 643, 62 C. C. A. 369. We do not think 
that the repairing of automobiles, as set out in the finding of the court 
below and in the évidence contained in the record, can fairly be de- 
scribed as a manufacturing pursuit. It seems to hâve been chiefly, if 
not altogether, the adjustment of automobile parts, bought from other 
persons, to existing automobiles. While no decided case is exactly in 
point, both the définitions of manufacture given by courts of authority 
and the décisions which those courts hâve rendered on particular facts 
are hère persuasive against the petitioners. Hall & Kaul Co. v. Friday, 
158 Fed. 593, 87 C. C. A. 23 ; In re T. E. Hill Co., 148 Fed. 832, 78 
C. C. A. 522; In re Kingston RealtyCo., 160 Fed. 447, 87 C. C. A. 
406 ; In re First Bank of Belle Fourche, 153 Fed. 64, 81 C. C. A. 260. 
In so far forth, therefore, as the defendant's business vvas repairing, 
that business was outside the act. If this be true, there was no proof 
that the respondent's principal business was within the scope of the act. 
This [Conclusion makes unnecessary the considération of the other ques- 
tions presented at the argument. The decree of the District Court ad- 
judicating the respondent a bankrupt must therefore be reversed. 

The decree of the District Court is reversed, the case is remanded to 
that court, with instructions to dismiss the pétition with costs, and the 
appellants recover their costs of appeal. 

NOTE. — The foUowing is the opinion of Dodge, District Judge, in the court 
below: 

DODGE, District Judge. According to the pétition in this case the alleged 
bankrupt is a corporation "engaged principally in manufacturing and trading 
automobiles." According to the answer which is flled, not by the alleged 
bankrupt, but by a firm which claims to be its creditor for Insurance premi- 
ums, It was not at the liling of the pétition a corporation engaged principally 
either in manufacturing, trading, or mercantile pursuits, and therefore uot 
within section 4 of the bankruptey act (Act July 1, 1898, c. 541, 30 Stat. 547 
[U. S. Comp. St. 1901, p. 342r.]). 

The évidence Is that on or about January 1, 1908, the corporation had 
praetlcally ceased the purchase and sale of automobiles; an agency under 
which it had previously dealt in them having been wound up. From January 
1, 1908, to the filing of the pétition on April 9, 1909, It "operated a garage," 
by which is meant that It stored automobiles, eared for them, and fumished 
them with gasoline and oll, Had the mère storage and care of automobiles 
been the principal business carried on during the period referred to, the 
analogy of the décisions which hold livery and boarding stables not within 
section 4 would no doubt require me to hold this corporation not subject to 
adjudication. Re H. J. Quinby Co. (D. O.) 121 Fed. 139 ; Id., 126 Fed. 167, 61 
O. O. A. 111 ; Gallagher v. De Lançey Co. (D. O.) 158 Fed. 381. But the référée 
has found, and I see no reason In the évidence for disagreeing with him, that, 
besides operating a garage, the alleged bankrupt, during the same period, 
carried on a machine shop at its place of business; that at least 75 per cent, 
of Its business consisted in repairing automobiles and furnishing supplies of 
ail sorts for them ; and that making such repairs and furnishing such sup- 
plies were its principal and foremost business. This, I think, is suffleieiit 
to bring it within section 4b. 

The only act of bankruptey charged is a gênerai assignment. An instrument 
purportlng to be a gênerai assignment such as the pétition describes was exe- 
cuted by J. B. Savell, the alleged bankrupt's président and treasurer, in its 
name, and was acknowledged by him to be its free act and deed. There had 
been a vote of the dlreetors that this assignment be made, and Savell be au- 
thorized to sign the necessary papers as président and treasurer. The re^ 
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gpondent créditer objects that the directors' authorlty was Insufflcient for tKe 
purpose, and that a vote by the stockholders was necessary, so that thé act 
of bankruptcy has not been committed, because the attempted gênerai assign- 
ment is void. The gênerai principle Is that It lies within the powers of 
direetors, as such, to make a gênerai asslgnment of a corporatiôn's property 
for its creditors' beneflt. In Re Bâtes Machine Company (D. 0.) 91 Fed. 625, 
upon which the objectlng créditer relies, thls is conceded (91 Fed. 628) ; but 
the court deelined to infer from it that the direetors had power, wlthout the 
stockholders' assent, to admit the corporatiôn's insolvency and its willingness 
to be adjudged bankrujit' on that ground. This is a Massachusetts corpora- 
tion, organized under St. 1903, p. 418, c. 437, which in section 19 assigns to 
direetors "ail of the powers of the corporation, except such as are conferred 
by law or by the by-laws of the corporation upon the stockholders." No pro- 
vision of law is referred to whieh confers the power to make a gênerai as- 
slgnment upon the stockholders only, and the by-laws of the corporation hâve 
not been put In évidence. The vote of the direetors and the exécution of the 
asslgnment in pursuance of it having been shown, It seems to me that the 
gênerai principle to which I hâve referred puts the burden upon therespondent 
créditer to show, by some provision of law or by some by-law of the company, 
that the direetors did not possess the power which tliey undertook to exercise. 
There Is no proof at présent that the direetors did not possess It In the 
absence of such proof, I do not see how It can be sald that the direetors' ac- 
tion was wholly and absolutely void. It roight hâve beeome yalid by the rati- 
fication or aequlescence of the stockholders, and it appears from the évidence 
that Mr. Savell, who exeeuted the gênerai asslgnment, besides being président 
and treasurer, owned or controlled a majorlty of the stock. • And^ although 
a stockholder or a creditor might hâve the rlght to invalldate the asslgnment, 
It would not follow that It did not constltute an act of bankruptcy, under 
section 3 (4) et the bankruptcy act. The language of the act is net to be 
limlted In its opération to assignments which are In ail respects valld. Grlf- 
fln V. Dutton et al., 165 Fed. 620, 91 C. 0. A. 614, declded by the Court of 
Appeals for this Circuit, December 16, 1908. I must aise agrée with the 
référée, therefore, in àis finding that the act of bankruptcy has beeo com- 
mitted. 
Adjudication ordered. 
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(Circuit Court of Appeals, Nlnth Circuit. October 4, 1909.) 

No. 1,658. 

1. CoMiTERCE (§ 27*) — Fedebal Safett Applianck Act — Consieuction and 

SCOPE. 

The fédéral safety appliance act of 1893 (Act March 2, 1893, c. 196, 27 
Stat. 531 [U. S. Comp. St. 1901, p. 3174]), as amended by Act March 2, 
1903, c. 976, 32 Stat. 943 (U. S. Comp. St. Supp. 1907, p. 885), applies to a 
railroad which takes part in the transportation of articles of Interstate 
commerce on any part of the way to their point ef final destination, al- 
though operated wholly within a single state, independently of Connecting 
Unes, and without any traffic arrangement with them. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 27.*] 

2, CoMMEBCE (§ 27*)— Fedeeal Safety Appliance Act— Construction. 

Safety Appliance Act March 2, 1893, c. 196, 27 Stat. 531 (D. S. Comp. 
St. 1901, p. 3174), as amended by Act March 2, 1903, c. 976, 32 Stat. 943 
(U. S. Comp. St. Supp. 1907, p. 885), which in terms applies to "any com- 
mon carrier engaged in Interstate commerce by railroad," is not limited by 
the provisions of Interstate Commerce Act Feb. 4, 1887, c. 104, 24 Stat 
379 (U. S. Comp. St. 1901, p. 3154), which expressly apply only to car- 
riers "under a common control, management, or arrangement for a con- 
tinuons carri^ge or shipment" ; the two acts, having entirely distinct pur- 

*For otbar cases »ee eame toplc & S numbeb In Dec. & Am. Dlgs. 1907 to date, A Rep'r Indexes 

t Rehearing denled. 
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poses and providlng remédies for différent evils, not being in pari materia 
in such sensé that the provisions of one should control or limit the other. 
[Ed. Note.— For otlier cases, see Commerce, Dec. Dig. § 27.*] 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of California. 

Proceeding by the United States against the Pacific Coast Railway 
Company for violation of the safety appliance act. Judgment for the 
United States, and défendant brings error. Afïirmed. 

The plaintiffi in error is a common carrier, organized under the laws of the 
State of California, engagea in operating a narrow-gauge railway situate en- 
tirely within two counties of that state, Santa Barbara and San Luis Obispo 
counties. As such common carrier, It received at San Luis Obispo, from 
the Southern Pacific Company, freight consigned from points in Eastern states, 
and which was in some instances billed from the point of shipment to a station 
on the Une of the road of the plaintlfC in error, and in other Instances was 
billed to San José, a terminal point of the Southern Pacific Company. In the 
latter case the goods were consigned to the order of the shlpper, but there- 
after, and before their arrivai at San José, the shlpper had arranged wlth the 
Southern Pacific Company that on and after their arrivai the goods should be 
forwarded by that Company to stations on the Une of the road of the plaintiff 
in error, the places of their ultimate destination. For this the shipper would 
prepay to the Southern Pacific Company the additional freight to the point of 
destination. The road of the plaintifiC In error being one of narrow gauge, no 
cars of the Southern Pacific Company ever passed over its Une, and ail goods 
consigned to points on its Une were unloaded from the Southern Pacific cars 
at San Luis Obispo, and there reloaded upon the cars of the plaintiff in error. 
At San Luis Obispo the plaintiff in error would recelve from and give Its re- 
celpt to the Southern Pacific Company as the shipper of the property at that 
point. The plaintiff in error had no contractual relation with the original 
shipper, and no trafiîc arrangement with the Southern Pacific Company or 
any other carrier. 

Gibson, Trask, Dunn & Crutcher and George W. Towle, for plain- 
tifif in error. 

Oscar Lawler, U. S. Atty., and A. I. McCormick, Asst. U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
principal question which the writ of error brings to our attention is 
whether or not the plaintiff in error has been engaged in interstate 
commerce by railroad, within the safety appliance act of Congress of 
March 2, 1893 (27 Stat. 531, c. 196 [U. S. Comp. St. 1901, p. 3174]), 
and the amendment thereto of March 2, 1903 (32 Stat. 943, c. 976 [U. 
S. Comp. St. Supp. 1907, p. 885]). It is not denied that its trains and 
cars were not equipped as required by that act. The question is one 
in answer to which the Circuit Court of Appeals for the Sixth Circuit 
and that for the Eighth Circuit hâve in similar cases reached contrary 
conclusions. United States v. Geddes, 65 C. C. A. 320, 131 Fed. 452; 
United States v. Colorado & N. W. R. Co., 157 Fed. 321, 85 C. C. A. 
27, 15 L. R. A. (N. S.) 167. 

In the Geddes Case a receiver was operating a narrow-gauge rail- 
road which lay wholly within the state of Ohio, Connecting at Bellaire 
with the Baltimore & Ohio Road, in that it received from that road 

*Por other cases see same toplc & { numbek in Dec. & Am. Digs. 1907 to aat», & Rep'r Indexas 
173 P.— 29 
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freight from other states marked for points on its line and delivered 
to that road freight from points on its line marked for other states. 
There was no interchange or common use of cars ; the gauges of the 
two roads being différent. A transfer track ran from the main hne 
of the Baltimore & Ohio to the terminal station of the défendant road, 
so that the freight cars of the two roads could be placed alongside ad- 
joining platforms for the transfer of freight. No through bills of lad- 
ing for the freight were issued by either road, and no through rate 
was fixed by mutual agreement, nor was there any conventional pro- 
vision for a through freight charge. The Circuit Court of Appeals 
held that the narrow-gauge cars in question were not subject to the 
safety appliance act, and that a common carrier was not "engaged in 
Interstate commerce by railroad," within the meaning of the act, un- 
less it was "engaged in the transportation of passengers or property 
wholly by railroad or partly by railroad and partly by water when both 
are used under a common control, management or arrangement for a 
continuous carriage or shipment," from one state to another. In other 
words, the court, in construing the safety appliance act, referred back 
to and was controlled by the définition of Interstate commerce found in 
section 1 of the act of February 4, 1887 (24 Stat. 379, c. 104 [U. S. 
Comp. St. 1901, p. 3154]), known as the "Interstate Commerce Act," 
and held that that act defined the Interstate commerce which Congress 
intended to regulate in the safety appliance act, and that the acts were, 
in a certain sensé, in pari materia. 

In United States v. Colorado & N. W. R. Co., on the other hand, 
it was held that while the interstate commerce act was intended, as 
shown by its express terms, to regulate the conduct of those who con- 
duct transportation with another or other carriers under a common con- 
trol, management, or arrangement for a continuous carriage or ship- 
ment, the safety appliance act, containing no such words of limitation, 
but expressly applying "to any common carrier engaged in interstate 
commerce," was intended to be more broad and inclusive, and to ex- 
tend to ail classes of interstate commerce by railroads, and hence to 
include those who conducted such transportation alone or with other 
carriers, without any common control, management, or arrangement 
for such carriage or shipment. Upon the contention that the two acts 
were in pari materia the court said : 

"ïhe subject of the first act was the coutracts, the rates of transijortation 
of articles of interstate commerce ; the subject of the safety appliance acts was 
the construction of the vehicles, the cars, and eup;ines whlch carry that com- 
merce. The erils the former was passed to reniedy were discrimination and 
favoritism in coutracts and rates of carriage ; the evils the latter was enacted 
to diminish were injuries to the employés of carriers by the use of daugerous 
cars and engines. ïhe remedy for the mischiefs whlch induced the passage of 
the former act was equality of contraets and rates of transportation ; the rem- 
edy for the evils at which the latter act was leveled was the equipmcnt of 
cars and engines with automatic couplers. Neither in their subjects, in the 
mischiefs they were enacted to remove, in the remédies required, nor in the 
remédies provided, do thèse acts relate to similar matters, and the rulo that 
the words or terms of acts in pari materia should hâve similar interpréta- 
tions ought not to govern their construction." 

After a careful review of the authorities and the principles involved, 
we are inclined to the views expressed in Judge Sanborn's opinion in 
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the Colorado Case, which, in its exhaustive considération of the ques- 
tion, leaves little, if anything, to be added to the discussion. There can 
be no question that the plaintifif in error was "a common carrier en- 
gaged in interstate commerce by railroad," as such commerce has been 
defined by the décisions of the Suprême Court. Said the court in 
the Daniel Bail Case, 10 Wall. 566, 19 L. Ed. 999: 

"We are uuable to draw auy clear and distinct Une between the authority 
of Cougress to regulate an ageney employed in commerce between the states, 
when that ageney extends through two or more states, and when It is conflned 
in its action entirely within the limits of a single state. If Its authority does 
uot extend to an ageney in such commerce, when that ageney is confined with- 
in tlie limits of a state, its entire authority over interstate commerce may be 
defeated." 

It is true that the interstate commerce act is expressly limited in its 
application to certain defined classes of interstate commerce. But we 
are unable to discover in that fact any reason for saying that the safe- 
ty appliance act was intended to be similarly limited. If such was the 
intention of Congress, the reasonable inquiry is: Why was it not so 
expressed in terms ? Instead of such an express limitation, we find in 
the act the broad déclaration that it shall apply to ail railroads engaged 
in interstate commerce. What warrant hâve we for holding that the 
act does not mean what it says? The omission to limit its application 
as the interstate commerce act was limited is persuasive évidence of 
the intention of Congress to make it more comprehensive than that act. 
In the nature of the législation itself, there was no reason to make it 
less comprehensive than it was made. The evil intended to be reme- 
died by the act existed in the opération of ail railroads. The power 
of Congress to remedy it extended to ail railroads engaged in interstate 
commerce, and it would be unreasonable to suppose that Congress in- 
tended to withhold the benefit of the remedy from the operatives of 
any road concerning which it had the power to legislate. 

In United States v. Freight Ass'n, 166 U.S. 290, 17 Sup. Ct. 540, 
41 ly. Ed. 1007, the court, answering the objection that the Sherman 
anti-trust act (Act July 3, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 
1901, p. 3200]) should not be held to apply to combinations between 
railroads, for the reason that, if Congress had intended to inhibit such 
combinations, it would hâve donc so by amending the interstate com- 
merce act, said : 

"The statute [the interstate commerce act] does not cover ail cases concern- 
ing transportation by railroad, and ail contracts relating thereto. It does not 
purport to cover such an extensive field." 

In Johnson v. Southern Pacific Company, 196 U. S. 1, 25 Sup. Ct. 
158, 49 L. Ed. 363, the court siistained the act, declaring that its ob- 
ject was not to be defeated by "inadmissible narrowness of construc- 
tion," and held that, because the car in question in that case "was be- 
ing regularly used in the movement of interstate traffic," it was within 
the law, and quoted with approval, as applicable to the construction 
of the act, the language of Mr. Justice Story, in United States v. Winn. 
3 Sumn. 209, Fed. Cas. No. 16,740, as follows: 

'I agrée to that rule in its true and sober sensé ; and that is that pénal stat- 
utes are not to be enlarged by implication or extended to cases not obviously 
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vvithin their words and purport. But where the words are gênerai, and in- 
clude various classes of persons, I know of no authority which would justlfy 
the court in restrlcting theni to one class, or in giviug them the narrowest in- 
terprétation, where the nilschief to be redressed by the statute Is equally ap- 
plicable to ail of them. And where a word is used in a statute which has 
various known significations, I know of no rule that requlres the oourt to 
adopt one in préférence to another, siinply because it is more restrained, if 
the objects of the statute equally apply to the largest and broadest sensé of 
the word." 

The plaintiff in error argues that the décision of the court below 
rests upon the false premise that to render services to one who is en- 
gaged in interstate commerce is to engage in that commerce. But to 
our view it rests upon a broader basis than this. It rests upon the 
fact that the movement of the consigned goods to their ultimate des- 
tination from the point at wliich they were shipped in another state 
was in part conducted upon the road of the plaintiff in error, and that 
the interstate character of the shipment did not end until the transpor- 
tation had reaclied its ultimate completion. The road of the plaintiff 
in error became a Connecting carrier by virtue of the agreement be- 
tween the consigner and the first carrier, whereby the latter undertook 
to deliver the goods at San José en route to their ultimate destination. 
Neither the fact that the consignor of goods originally consigned to 
San José directed the Southern Pacific Company, prior to their arrivai 
there, to change the destination to a point on the road of the plaintiff 
in error, nor the fact that the road of the latter was so constructed as 
to make necessary the unloading and transfer of the goods to its cars, 
is sufficient to affect the interstate character of the transportation. 

The contention is riiade that ail the évidence which was offered in 
the court below to show that the freight alleged to hâve been trans- 
ported by the plaintiff in error had been shipped from points without 
the state was hearsay. The évidence consistée! of bills of lading, way- 
bills, orders for and records of changes in destination, and receipts 
for freight. A stipulation was entered into between the parties in 
the court below that the sève rai documents introduced in évidence 
"might be deemed genuine documents according to the purport there- 
of, and that, where the same marks or désignations occur in différent 
documents, they might be referred to for the purpose of identifying 
the things which they purported to relate to or describe." The évi- 
dence was that the bills of lading were made out at the time of ship- 
ment, that they accompanjed the shipments, went with the car on which 
the goods were carried as they passed through the respective divisions, 
or from one railroad to another, and that sometinies the goods were 
rebilled and sometimes they just passed from one line to another on 
the original waybill. The only objection made to the introduction of 
thèse documents was that they were incompétent, irrelevant, and im- 
material, and did not tend to show that the plaintiff in error at any time 
was engaged in the transportation of interstate traffic in any of its 
cars. In view of the stipulation of the parties and the nature of the 
objection which was made to the évidence, we think that the govern- 
ment was not required to call as witnesses the persons who had phys- 
ical charge of the transportation in question, or to prove by them that 
in the course of their duties they had made records of the movements 
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of the respective cars on which the freight was carried. The docu- 
ments so admitted under the stipulation may be regarded as entries 
made in the regular course of business, and in the absence of any of- 
fer to disprove their verity we are of the opinion that they were suffi- 
cient to sustain the judgment of the court below. 
The judgment is affirmed. 

NOTE, — ïhe followlng is the opinion of Wellbom, District Judge, in the 
court below; 

WELLBORN. District Judge. ïhere belng no confllct whatever in the évi- 
dence In this case, the parties liave submitted motions, respectively, for per- 
emptory instructions. Taklng theni up lu the order in which they hâve been 
submitted, or in the order In which they were presented, the défendant asks 
the court to pereniptorlly instruct the jury to return a verdict for the défend- 
ant on ail the counts in the complaint. The plalntiff asks that the court per- 
euii)torily instruct the jury to return a verdict in its favor on ail the counts 
of the complaint except the eleventh and tweuty-third. The.se two motions 
are the matters which call on me now for immédiate disposition, and, of 
course, the disposition that I make of thèse motions will détermine the case, 
because the jury will then be instructed to flnd or return a verdict in ac- 
cordance wlth the conclusions which I announce. I may say, before taklng 
up the merlts of thèse motions, that it is obvious, not only to the court, but 
even to a casual observer of the progress of this trial, that counsel for both 
the plalntiff and the défendant hâve made their researches into the law of 
the case wlth great Industry, and the présentation of their respective views 
has been marked by uncommon abillty. If I had no jury in the box, and could 
take the case under advisement for the purpose of preparing an opinion, I 
should like to review thèse questions, for the reasons which I hâve just indi- 
cated ; but this is impracticable, and I shall not undertake to do any more 
than to announce my conclusions, with sueh référence to the law and the 
facts in the case as may make the announcement intelligible. 

The first safety appliance aet was passed in 1S93 (Act March 2, 189,3, e. 
19G, 2T Stat. 531 [U. S. C^mp. St. 1901, p. 3174]), and this act, as amended 
April 1, 1896 (Act April 1, 1896, c. 87, 29 Stat. 85 [D. S. Comp. St. 1901, p. 
3175]) contains, among others, the following provisions, which are applicable 
to the case at bar. The first section of the original act reads as follows: "Be 
it enacted by the Senate and House of Représentatives of the United States of 
America, in Congress assembled, that from and after the first day of Janu- 
ary, 1898, it shall be unlawful for any common carrier engaged in interstate 
commerce by railroad to use on its Une any locomotive englue, in moving Inter- 
state trafflc, unequipped wlth a power driving-wheel brake and appliances for 
operating a train-brake System, or to run any train in such traftic after said 
date, that has not a sufficient number of cars in it, so equipped with power 
drivlng-wheel brake, that the engineer from the locomotive drawing said 
train can control its speed wlthout requiring the brakeman to use the com- 
mon hand brake for that purpose." I am reading thèse various provisions, be- 
cause I think it is well that the juiy, as well as counsel, should understaud 
the rullng I am golng to make. The second section reads as follows: "Sec. 
2. That on and after the first day of January, 1898, it shall be unlawful for 
any such common carrier to haul or permit to be hauled or used on its Une 
any car used in moving interstate trafflc, unequipped with couplets coupling 
automatically by Impact, and which can be uncoupled wlthout the necessity 
of men going between the ends of the cars." Section 6, as amended in 1896: 
"That any such common carrier uslng any locomotive englue running any 
train, or hauling, or perniitting to be hauled or used on its line any car in 
violation of any of the provisions of this act, shall be liable to a penalty of 
one hundred dollars for each and every such violation, to be recovered in a 
suit or suits to be brought by the United States district attorney in the Dis- 
trict Court of the United States having jurisdiction in the locallty where such 
violation shall hâve been commltted ; and it shall be the duty of such district 
attorney to bring sueh suits, upon duly verlfled information being lodged with 
him of such violations having oeeurred, etc." 
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The aet was fnrther amended March 2, 1903 (Act Marcli 2, 1903, e. 976, 32 
Stat. 943 [U. S. Comp. St. Supp. 1907, p. 885]), and this last amendaient pro- 
vided, among other things, in section 1 of the act, that the provisions and re- 
qùirements of the act entitled "An act to promote tlie safoty of employés and 
travelers upon railroads, by cominon carriers engaged in Interstate commerce," 
approved March 2, ]893, and ameuded April, 1896, shall be held to apply to ail 
commoii carriers by railroad in the territories and in the District of Columbia, 
and shall apply in ail cas,es, whether or not the couplers operating together 
are of the saine kind, make, or type; and the provisions and requirements 
hereof, and said act, relatlng to train brakes, automatic couplers, grab irons. 
and helght of drawbars, shall be held to apply to ail trains, locomotives, ten- 
ders, cars, and similar vehlcles used on any railroad engaged in Interstate com- 
merce, and In the territories aud District of Columbia, and to ail other loco- 
motives, tenders, cars, and similar vehlcles, used in connection therewith, ex- 
oepting those trains, cars, and locomotives exempted by the provisions of sec- 
tion 6 of said act of March 2, 1893, as amended by the act of April 1, 1896, 
and whlch are used upon street rallways. 

I am of opinion that that pai't of the amendatory act of 1896 which pro- 
vides, "And the provisions and requirements hereof and the said act relatlng 
to train brakes, automatic couplers, grab irons, and the height of dravs'bars. 
s.hall be held to apply to ail trains, locomotives, tenders, cars, and similar 
vehieles used on any railroad eiigaged in Interstate commerce, and to ail other 
locomotives, tenders, cars, and snuUar vehlcles, used in connection therewith," 
broadens the original act of 1893, so as to make its requirements concemlng 
train brakes, automatic couplers, grab irons, and height of drawbars, apply 
not only to trains, locomotives, tenders, and cars employed in the movement 
of. Interstate trathc, but to ail trains, locomotives, tenders, and cars used on 
any. railroad engaged in Interstate commerce. In other words, for the gov- 
ernment to recover uuder the amendatory act of 1896, It is not necessary, as 
it was under the original act of 1893, to show that the car with the defective 
equipment was employed in Interstate movement at the time this defect was 
discovered; but it Is only necessary to show that said car was hauled over the 
line or used by a railroad engaged in interstate commerce. U. S. v. Chicago, 
M. & St. P. Ry. Co. (D. 0.) 149 Fed. 486. The case just cited Is the case which 
was read by Judge Gibson, and which had not been called to my attention pre- 
viously; but the views which I hâve announced are in complète accord with 
the views expressed by Judge McPherson in the case which I hâve just cited. 
Unless the amendatory act is so construed, those parts of It last quoted are 
entirely wlthout effie<^t and useless. 

To further illustrate the effect of this amendatory act I will read the fol- 
lowing statement by a member of the House of Représentatives, while that 
body iiad the act under considération: "Mr. Wanger: Mr. Speaker, the pur- 
]:)ose of this act is to make more efficient the provisions of the act of March 
2, 1893, for the promotion of the safety of employés upon rallways. It has 
been held by some courts that the tender of a locomotive is not a car, and 
is therefore not afCeeted by the provisions of the act. It has also been held 
that the act only applies to cars in interstate movement, and cars are very 
fretiueutly, although generally deslgned for and used In the movement of 
Interstate tratfic. In use whlch is not Interstate movement that requires the 
services of operatives upon them. Whenever an action for damages is brought 
by reason of the death or injury of a railroad employé, of course, every dé- 
fense is made; and although the car may not be equlpped as directed by the 
Act of Congress, yet that direction, as it stands, only applies when the car 
is being used In the movement of interstate commerce. Therefore the burden 
is on the ijlaintifif in every such action to establlsh that fa et, and is frequently 
an irapossibility, because frequently the injury or death doeg not happen when 
the car is so engaged in interstate commerce. It is therefore of the highest 
importance to raake the act of Congress, as everybody supposed it would be, 
effective, so far as we hâve the power and authority, for the protection of em- 
^►loyés, by requiring" the equipment referred to in the act on ail cars used on 
railroads engaged. Tolhterstate commerce. That is the purpose of tlie flrst 
section of the blll.' The purpose of the second section Is to require a more 
général and unifoi-m use of air aud air brakes, so as to hâve less need for the 
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opération of hand brakes. The présent act, as I reeollect it, is that there 
must be sufficlent air-braking apparatus used to enable the engineer to con- 
trol the train. That, of course, differs, perhaps, In the judgment of every 
engineer. Therefore it seems appropriate that there should be a certain p«r- 
eeutage of the cars of every train required to be operated by air brakes, 
whether it is actnally essential for the proper control of the train or uot." 

To the same efCect, the Interstate Commerce Commission in its Seventeenth 
Annual Report, at page 84, after the aet had beeome a law: "The neeessity 
of sJiowing that a car was engagea in Interstate commerce was another dif- 
fieulty in the way of enforcing the law. It was necessary to get at the billliig 
showing destination of cars, and to prove in eaeh case that the car complaiiied 
of was actnally moving or used in Interstate commerce at the time its defect 
was dlscovered. The amendment in question has obviated thls difflculty. The 
law now applies to ail equipment on the Unes of carriers engaged in Interstate 
commerce, without regard to the service in which it is used." 

I am of the opinion that, nnder sald acts as above explained, there were 
only three things which the governmeut must prove in order to recover: (1) 
That the défendant, at the times mentioned in the complaint, was a common 
carrier by railroad, engaged in Interstate commerce; (2) that it hauled, or 
permitted to be hauled, over its Unes, the locomotives, trains, and cars men- 
tioned in the several counts of the complaint ; (3) that sald trains, locomotives, 
and cars were not provided with the etiuipment required by sald act. There 
is no controversy as to the existence of the second and third ingrédients of 
the plalntifC's causes of ac-tion ; nor is there any controversy that the défend- 
ant was and is a common carrier by railroad. The only issue between the de- 
fendant and the plalntiff is as to whether or not the proof sbows that it was 
engaged, at the times mentioned in the complaint, in Interstate commerce. 

There is no conflict whatever in the évidence relating to this issue, and 
from such évidence, foUowing the principles declared in United States v. Colo- 
rado & Northwestern R. R. Co., 157 Fefl. 321, 85 C. C. A. 27, 15 L. R, A. (N. 
S.) 1()7, some of which had been prevlously enunciated in the Daniel Bail Case, 
10 Wall. 557, 19 L. Ed. 999, I am satisfled that the défendant was engaged,, at 
the sald times, in interstate commerce. The letter of January 25th, of the 
consignor, the National Tube Company, to the gênerai freight agent of the 
Southern Pacific Company, asking that the destination of the shipments there- 
in named be changed on their arrivai at the place to which they were orig- 
inally consigned, and the direction contained in the letter or traingram signed 
"J. M. Brewer," of date .January 29th, written more than a month before 
either of sald sliipments arrived at San .Tose, and some time before they had 
even reached California, clearly distingiiishes the case from Gulf, Colorado & 
Santa Tê R. R. Co. v. Texas, 204 U. S. 403. 27 Sup. Ct. 360, 51 L. Ed. 540. I 
may say hère that, of course, the actual physieal diversion of the shipments 
was not, and could not hâve been, made until the arrivai of the cars at San 
José, or Los Angeles, or Mojave, whlchever may bave been the destination ; 
but the agreement between the National Tube Company, the consignor, and 
the Southern Pacific Company, as evidenced by the letters which I hâve just 
referred to — and the Southern Pacific Company was one of tie carriers who 
were parties to the contraet for the interstate shipment — this agreement be- 
tween the consigner and the Southern Pacific Company was consummated 
when the traingram was sent by the Southern Pacific Company, pursuant to 
the retiuest of the National Tube Company, the consignor, to the local agent 
of the Southern Pacifie Company at San José. After that order had been sent 
to the agent at San José, it was as though the original contraet had read that 
Careaga, or whatever was the point to which it was to be diverted, was the 
ultimate destination. In other words, the original contraet was so changed 
as to substitute Careaga, or the other points on the defendant's local Une, for 
the points on the Southern Pacific given in the waybill as it was originally 
exeeuted. I might say that there is another fact that adds some strength. 
probably, to this conclusion, although the conclusion would hâve been reached 
without it — that the testimony of Mr. Garrett, I thlnk it is, showed that the 
National Tube Company furuished and provided the local agent at San José 
with nioney to prepay the transportation beyond that point to the new destina- 
tion under the diversion order. 
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EeciiiTiiia; now to the case of Gulf, Colorado & Santa F'ê Railroad Company 
V. Texas, 204 U. S. 403, at page 412, 27 Sup. Ct. 360, at page 3S2, 51 L. Ed. 
540, tlie court said, among other thiugs: "In otlier words, tlie transportation 
whifh was contracted for, and which was not cliauged by auy act of tbe par- 
ties, was transportation of the corn from lludson to Texarkana ; that is, an 
Interstate sliipnicnt. * * * Neither the Harroun uor tlie Hardin Comjiany 
clianged, or oft'ered to change, the contract of shipment or the place of de- 
livery. * * * j^o now arrangement liaving been made for transportation, 
the corn was dellvered to the Ilardin Company at Texarl^ana. AVhatever uiay 
liave l)een the thouglit or pnrpose of tlie Ilardin Company in respect to the 
f urther disposition of the corn was a matter Innnaterial, so far as the completed 
transportation was concerned." It Is a fair inference from this quotation that 
if the original contract of shipment had been changed by the parties, so as to 
substitute Goldthwaite for Texarkana, the décision of the court would hâve 
l)een différent ; and I am of opinion that the changes of destination shown in 
the case at bar by the letters above mentioned are the situations which, it 
is to be inferred from the language of the Suprême Court in the case last 
cited, would hâve made the transportation there Involved an Interstate mat- 
ter, and, in my opinion, bring the case at bar fuUy within United States v. 
Colorado & Nortliwestern R. R. Co., supra. 

From the views above expressed as to the law of the case, there bclng no 
confllct in the évidence relating to the facts, it follows that the defendaut's 
■motion must be deniod, and the plaintifC's motion for peremptory instruc- 
tions must be allowed ; and orders to that effect will be accordingly entered. 



ATCniSON, T. & S. F. HY. CO. v. SUI-LIVAN, County Treasurer, et al. 
(Circuit Court of Appeals, Eighth Circuit. Septembér 23, 1009.) 

1. Taxation (§ 608*)— Systematic Omission oe Undervalu.4.tion— Suit to 

EiNjoiN Illégal Tax Based Thekeon. 

A systematic, intentional, contlnuing omission or undervaluation of 
other taxable property, in violation of the Constitution or statute. by the 
taxing officers of a state or county, pursuant to a rule or practice adopted 
by them, the inévitable effect of which is an unjust discrimination in 
taxation against the property of complainant, and against other property 
similarly situated, will sustain a bill in eqiiity in a national court to en- 
join the collection of the tax based on the illégal discrimination. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 1234; Dec. Dig. 
§ 008.*] 

2. Taxation (§ 608*)— Illégal Tax— "Adéquate Remedy at Law"— Action 

AT Law Not as Adéquate as Soit in Equity. i 

The adéquate remedy at law, which will deprive a court of equity of 
.l'ni'isdiction, must be as certain, complète, prompt, and efiiclent to attain 
tlie ends of justice as tlie remedy in equity. 

And in a case of this nature the iiayinent of the illégal portion of the 
tax and the prosecution of an action at law to recover it back is neither 
as prompt, certain, complète, nor efficient a remedy as a suit for an in- 
junction against its collection. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 1238 ; Dec. Dig. 
§ G08.* 

For other définitions, see Words and Phrases, vol. 1, pp. 182-183.] 

3. Taxation (§ 608*)— Actual Intent to Disckiminate Not Essential — Law 

Pkesumes It feom ICffect of Acts. 

The law présumes that every man intends the natural and inévitable 
effect of bis deeds, and that taxing officers who iutentionally omit or 
undervalue otlier taxable property in violation of the Constitution or the 
statute, so that an undue share of the burden of taxation is necessarily 

•For otlier cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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thrown upon the property of complalnant, Intended to discriminate agaînst 
Its property. It is not necessary to its cause of action that the officers 
should hâve had any such actual intention, for their acts were as In- 
jurions and as remediable wlthout as with that intention. 

[Ed. Note. — For other cases, ses Taxation, Cent Dig. § 1234 ; Dec. Dig. 
i 608.*] 

4. Taxation (§ 611*)— Estoppe]>-Admission That Assessment is Ebeoneous 

ESTOPS FBOM INVOKING CONTBAKY PkESUMPTION. 

Parties to a suit who admit in their pleadlngs that the actual value of 
property was far in excess of its assessed value are estopped from in- 
Toking, to sustain the assessment, the rule that where the détermination 
of an Issue of fact, like the valuation of property for taxation, is in- 
trusted by statu te to the judgment of an ofiicer or a board, his or its 
décision ralses more than a presumption of fact, and may not be over- 
thrown by the testimony of two or three witnesses. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 1252; Dec. Dig. 
8 611.*] 

6. Evidence (| 215*)— Report foe Taxation Compktent Evidence Against 

Makee in Suit to Enjoin Tax— Report to Interstate Commerce Com- 
mission for Other Pueposes Incompétent. 

A report made by a railway company to taxing officers in pursuance of 
the requirement of a state statute, for the purpose of aiding the officers 
in properly assessing its property, is compétent évidence against it of the 
facts stated therein, in a suit by it to enjoin the collection of taxes levied 
upon an assessment based upon the report. 

But a reiwrt of the company to the Interstate Commerce Commission, 
covering a p«riod of time other than that on which the statute required 
the assessment to be based, and not made for taxation, is not compétent 
évidence against it in such a suit. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 754-759 ; Dec. 
Dig. § 215.*] 

8. Evidence (§§ 241, 246*) — Admissions of Agents and Attorneys in One 
Suit Not Compétent Evidence Against Peincipals in Anotheb Involv- 
ING Différent Issues. 

The admissions of agents and attorneys authorlzed to act in a suit or 
légal proceeding estop their principals therein; but they are not com- 
pétent évidence against the latter in another suit or légal proceeding in 
which différent issues are involved. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. §§ 887, 943, 946; 
Dec. Dig. §§ 241, 246.*] 

7. Taxation (§ 390*)— Maeket Value op Bonds and Stock, and Gboss Eaen- 

ings and Net Earnings, More Persuasive Evidence of Value of Rail- 
eoad Property Than Cost of Peoduction of Tangible Peopeety. 

Where the basis of assessing the property of a railroad company in a 
State for taxation prescrilied by statute and followed is to ascertain the 
value of its corporate plant used or convenient for operating its railroad, 
wherever situated, excluding its property not necessary or convenient for 
that purpose which is otherwise assessed, and then to take such a portion 
of that value as the number of miles of its main track in the state l>ears 
to the number of miles of its entlre main track, the current cash value of 
ail the obligations which constitute Its funded debt, and of ail its out- 
standlng shares of stock, are compétent évidence of the value of its cor- 
porate plant, and, in connection with its entire mileage and its mileage in 
the state, more persuasive évidence of the value of that part of its cor- 
porate plant in the state, than the cost of reproduction of its tangible 
property therein. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. § 653; l>ec. Dig. 
! 390.*] 

*For otber cases see aaxae toplc & i kcmber in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexe* 
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8. Taxation (§ 390*)— Pbesumption is That Aii- Peopertt of Railboad Com- 

PANT IS Held fob Railboad Use, and That Value ib Distbibuted 
Thbouqhout MiLEAGr/— Evidence to Oontbaby Compétent. 

Evidence of the value of property not necessary for rallroad purijoses, 
and that parts of the corporate plant of a rallroad company, inchidlng its 
various terminais, are of exceptional value, Is compétent, and, when of- 
fered, must be given effect by the assesslng board and by the court In 
ascertaining the value of Its corporate plant In the state. 

But in the absence of such évidence the presumptlon Is that ail its 
proi)erty Is part of its corporate plant, and that Its tangible and in- 
tangible property are equally distributed throughout its mileage. 

[Ed. Note. — For other cases, see Taxation, Cent. 01g. § 653; Dec. Dig. 
§ 390.*] 

9. Taxation (§ 390*)— Valuation or Railboad— Intangible Peoperty Com- 

BIKED WITH AND DiSTEIBUTED TO EVERY PABT OF TaNQIBLE PLANT. 

The Intangible property of an operating rallroad company, its fran- 
chises, con tracts, privilèges, and good will, are presumptlvely combiued 
unavoidably and inextricably wlth, automatieally distributed to, and they 
enhance the value of, every part of Its tangible corporate plant. 

[Ed. Note. — For other cases, see Taxation, Cent. Dlg. § 653 ; Dec. Dig. 
§ 390.*] 

10. Taxation (§ 608*)— Resulting Légal Injuet Essential to Relief feom 
Undebassessment. 

Where the property of the complalnant and of others whose property 
Is subject to a like levy for taxation Is lUegally underassessed to sub- 
stantially the same estent, the complalnant is entitled to no relief. Re- 
sulting légal Injury, continuing or threatening, is as essential to relief in 
equity as causal wrong. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1233, 1234 ; Dec. 
Dig. § 608.*] ^ 

11. Taxation (§ 100*)— Live Stock— Construction of Section 3927t, Colo- 

BADO STATUTES. 

TJnder section 3927t, Mllls' Ann. St. Rev. Supp. Colo., llve stock brought 
Into a county between September Ist and December 31st of one year, and 
shipped out between January Ist and April Ist of the succeeding year, Is 
taxable in that county for the latter year. 

[Ed. Note. — For other cases, see Taxation, Cent. Dlg. § 201 ; Dec Dig. 
S 100.*] 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

Bill by the Atchison, Topeka & Santa Fé Railway Company against 
John R. Sullivan, Treasurer of Bent County, Colo., and others. From 
a decree dismissing the bill, complainant appeals. Reversed. 

Henry T. Rogers and Gardiner Lathrop (Daniel B. Ellis, Lewis B. 
Johnson, Pierpont FuUer, and George A. H. Fraser, on the brief), 
for appellant. 

Jesse G. Northcutt and Allen M. Lambright (A. Watson McHendrie, 
on the brief), for appellees. 

Before SANBORN, Circuit Judge, and CARLAND and POL- 
LOCK, District Judges. 

SANBORN, Circuit Judge. This is an appeal from a deçree which 
dismissed a bill in equity, exhibited to prevent the treasurer of Bent 

•For other cases see same toplc & S numbbe In Dec. & Am. Digs. 1907 to date, & Eep'r Indexei 
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coitnty, in the state of Colorado, from collecting of the complainant 
taxes which it alleged were illégal and excessive. The Constitution 
of that state required taxes to be uniform upon the same class of sub- 
jects (article 10, § 3), and the statutes required, ail taxable property 
to be assessed at its full cash value. The State Board of Equalization 
was required to assess the railroad property of each railroad coni])any 
in the state as a unit and to apportion the assessment to the counties 
of the state on a mileage basis, the assessor of each county was required 
to assess other taxable property in his county, and thèse two assess- 
ments were placed upon the tax lists and subjected to the same levios. 
Mills' Ann. St. Rev. Supp. §§ 3764, 3895, 3918, 3920. 

The gravamen of the bill was (1) that while the complainant's prop- 
erty in Bent county in 1905 was not worth more than $25,000 per mile 
and the State Board assessed it $14,800 per mile, or 55 per cent, of its 
value, the assessor of Bent county assessed other taxable property in 
that county at not more than 25 per cent, of its actual- value ; that this 
assessor omitted from his assessment ail crédits, ail watches, clocks,, 
and jewelry, and much other property taxable in that county, with the 
knowledge and consent of the other county officiais; that he did so 
pursuant to a rule adopted by the county officers, and: did so system- 
atically and intentionally, in order to make the complainant pay a 
larger tax in proportion to the value of its property than others who 
had taxable property in that county would pay ; and (2) that the State 
Board transmitted to the county an assessed value of $14,800 per 
mile of complainant's railroad, when the proportion , of the assessed 
value of its property in the state which the board was required by the 
statutes to certify to that county was $14,385.28 per mile. 

The treasurer of the county admitted by his answer that the assessed 
value certified to the county by the State Board was excessive to the 
amount of $414.72 per mile, as averred in the second complaint recited 
above, and the effect of this admission was that the. complainant's tax 
was excessive on this account to the amount of $676.78. The treas'- 
urer denied that the assessor of Bent county knowingly or willfully 
omitted to assess crédits, watches, jewelry, and other property; but he 
did not deny, and hence he admitted, that the assessor did omit to 
assess them. He denied that the assessor assessed the property in his 
county "so low as 25 per cent, of its actual cash value," and hence 
he admitted that the assessor did assess it as low as 26 per cent, of its 
actual value. He denied that the assessor made the, ornissions and the 
low assessment in collusion with the county commissioners, or sys'- 
tematically, or with intent to impose an undue burden of taxation upon 
the complainant, and he averred that the county ofî^cers discharged, 
their duties in good faith to the best of their judgment and ability. 
He admitted that the State Board assessed the complainant's property 
in Bent county at $14,800 per mile, but denied that it was assessed 
any higher in proportion to its actual value tha,n. other property in 
Bent county was. . ; , : , 

The complainant introduced évidence which tended to prove sys- 
tematic omissions and undervaluations by the assessor,; and to avoid 
t;he effect of that évidence the treasurer invoked tne rule tha^t where 
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the détermination of an issue of fact, or of mixed law and fact, like 
that relative to the valuation of property for taxation, is intrusted by 
law to the judgment of an officer or board, his or its décision raises 
something more than the mère presimiption of fact, and it may not be 
overthrown without more than the testimony of tvvo or three wit- 
nesses to the contrary. Pittsburg, Cincinnati, Chicago & St. Louis Ry. 
Co. V. Backus, 154 U. S. 431, 435, 436, 14 Sup. Ct. 1114, 38 L. Ed. 
1031; Adams Express Company v. Ohio State Auditor, 165 U. S- 
194, 229, 17 Sup. Ct. 305, 41 L. Ed. 683. The treasurer introduced 
évidence which tended to show that the actual vahie of complainant's 
property in Bent county was more than $25,000 per mile, and to avoid 
the effect oî that évidence the complainant invoked the same rule ; but 
each party was estopped by his pleading from availing himself of the 
benefit. of this rule in the case in hand. The treasurer could not rely 
upori it to sustain the assessment of the county assessor, because he 
had admitted in his pleading that his assessment was only 36 per cent, 
of the actual value of the property. The complainant could not in- 
voke it successfully to sustain the assessment of its property in Bent 
county at only $14,800 per mile by the board, because it had admitted 
in its complaint that the actual value of its property was $25,000 per 
mile. The rule is inapplicable to this case, and its considération is hère 
dismissed. 

Counsel for the complainant argue that the treasurer admitted by 
his answer that the board assessed its property at its actual cash value; 
but a careful analysis of the answer bas convinced that the fair and 
true construction of it is that the treasurer admitted that the board as- 
sessed that property $14,800 per mile, but averred that it was worth 
more than $25,000 per mile, and that it was not assessed higher in 
proportion to its actual value than was the other taxable property in 
the county. 

The statutes required the board to assess the railroad property, and 
they required the assessor to assess the other taxable property in the 
county, at its actual value. They were required to assess the property 
within their respective jurisdictions independently, without conférence 
or consultation with each other, at times when they could not know 
that either had made or would make an assessment on any other than 
the lawful basis, the basis of the actual value of the property. The only 
safeguard against injustice, the only surety for impartiality and uni- 
formity, at this point in the taxing proceedings, was assessments at 
the actual value of the property. For, if either the board or the as- 
sessor var'ied from this standard, the assessments could seldom fail 
to be partial and unjust. In the absence of ail évidence, the pleadings 
alone establish the facts that the assessor disregarded this law and 
assessed the taxable property subject to his jurisdiction at 26 per cent, 
of its actual value, and that the board disregarded the law and assessed 
the property within its jurisdiction at less than 60 per cent, of its ac- 
tual value. In this state of the law and of the pleadings, the assess- 
ments, though compétent, were not even persuasive, évidence of the 
actual value of any of the property, nor of uniformity of assessment, 
and thèse issues were open to proof by the prépondérance of other évi- 
dence. 
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The évidence relative to thèse matters is voluminous, and a digest or 
review of it hère would be useless. Suffice it to say that it satisfactori- 
ly establishes thèse facts : The assessor of Bent county omitted to as- 
sess w^atches, clocks, jewelry, crédits, and more than 100,000 sheep 
taxable in his county. He assessed the taxable property vi^hich he did 
list at between 25 per cent, and 331/^ per cent, of its actual value. The 
évidence does not disclose more accurately the exact per cent, which 
his assessment was of the real value of the property he assessed. The 
county commissioners of the county of Bent knevv that he had made 
his assessment at about 33i^ per cent, of the actual value of the prop- 
erty he listed, and that he had omitted some of the taxable property, 
and they silently acquiesced in this course. It was, and had been for 
many years, the rule and the settled policy and practice of thèse local 
taxing officers to violate the law and assess the taxable property in that 
county within their jurisdiction at about one-third of its actual value. 
The assessor actually intended to assess the property he listed upon 
that basis. He testified, however, and the truth of this statement must 
be conceded, that he did not hâve any actual intent or purpose to im- 
pose an undue burden upon the complainant or upon railroad property. 
His acts, nevertheless, v^^ere in violation of the statute, their natural 
and inévitable effect was to diminish the burden of taxation upon the 
property within his jurisdiction and to increase it upon the railroad 
property, and, however innocent in actual intent he may hâve been, 
his acts were as injurious to the owners of railroad property as if he 
had actually intended to discriminate against them, and the law conclu- 
sively présumes that he intended the natural and inévitable eiïect of 
his deeds. It was not necessary to the complainant's cause of action 
that the assessor or the county commissioners should hâve had any 
actual intention to increase unduly the complainant's share of the bur- 
den of taxation. It was sufficient to sustain its cause that they intended 
to disregard the law, and that the natural and inévitable effect of that 
violation was the increase of its share of the burden. Taylor v. Louis- 
ville & N. R. Co., 31 C. C. A. 537, 559, 88 Fed. 350, 372. 

Thèse facts leave no doubt that the taxing officers of Bent county 
adopted a rule pursuant to which they systematically and intentionally 
grossly underassessed the property of that county within their juris- 
diction, with the légal intent unlawfully to diminish the burden of tax- 
ation upon property in that county other than railroad property, and 
to increase the burden of taxation upon railroad property; and if 
this were the whole case the complainant would be entitled to relief 
from the unlawful portion of this burden. A systematic and intention- 
al under or over assessment of one or more classes of property in vio- 
lation of the law, whereby one or more classes of property is to be 
made to bear an undue proportion of the burden of taxation, présents 
a good cause of action for relief from the payment of the unjust part 
of the proposed tax. Taylor v. Louisville & N. R. Co., 88 Fed. 350, 
373, 31 C. C. A. 537, 559; Cummings v. National Bank, 101 U. S. 
153, 158, 25 L. Ed. 903; Raymond v. Chicago Traction Co., 207 U. 
S. 20, 37, 38, 28 Sup. Ct. 7, 52 L. Ed. 78; Pittsburgh, Cincinnati, 
Chicago & St. Louis R. Co. v. Backus, 154 U. S. 421, 425, 435, 14 Sup. 
Ct. 1114, 38 L. Ed. 1031. 
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But the treasurer alleged, and the court below found, that wîiile the 
property in Bent county otlaer than the railroad property was grossly 
undervalued, the property of the railroad company was also underas- 
sessed in substantially the same proportion, so that the complainant suf- 
fered no real injury by the former undervaluation. , This finding is 
assailed by counsel for the railway company on the grounds : . (a) That 
the défendant admitted in his answer that the $14,800 per mile at which 
the board assessed its property was its actual value ; (b) that the légal 
presumption that the board's assessment was according to law estab- 
lishes the f act that $14,800 per mile was its actual value ; and (c) that 
there was no compétent and no sufficient évidence that its value was 
more than this amount. The first two grounds hâve been considered 
and held untenable— the first because the true construction of the an- 
swer does not disclose the admission claimed, and the second because 
the admission in the bill that the complainant's property was worth 
$25,000, when the board assessed it at $14,800, estopped the complain- 
ant from asserting that the board assessed its property at its actual 
value, and opened the issue of that value to proof by any compétent évi- 
dence. 

Was there any compétent évidence that the value of this property 
was more than $25,000 per mile ? The statutes of Colorado reqnired 
the Board of Equalization to assess the property in that state of a 
railroad company held for railroad purposes, excluding its property 
not necessary or convenient for those purposes which was otherwise 
assessed, on the basis of the unit of use, to détermine the true value 
of its corporate plant or profit-producing unit, whether a part or ail 
of it was situated in that state, to ascertain the total number of miles 
of its railroad track wherever situated, the total number of miles in 
the state and in each county in the state, and then, after giving due 
considération to the relative values of différent portions of the corpo- 
rate plant and of the franchises appurtenant thereto, and ail other com- 
pétent évidence and just considérations relative to the value of the 
plant and its varions parts, to ascertain the value of the part of the cor- 
porate plant in Colorado, and in each county in that state, in the light 
of ail thèse considérations and ail this évidence, upon the theory that, in 
the absence of countervailing considérations or évidence, the value of 
that part of the company's profit-producing unit in the state would be 
that proportion of the value of its entire corporate plant which the 
number of miles of its railroad in the state bore to its entire mileage. 
and that the value of that part of its railroad property in each county 
would be that proportion of the value of its corporate plant in the state 
that its number of miles in the county bore to its number of miles in the 
state. Sections 3918 and 3920. This method of assessment has been 
repeatedly sustained by the Suprême Court. Pittsburg, C, C. & St. h. 
R. R. Co. V. Backus, 154 U. S. 421, 428, 429, 430, 14 Sup. Ct. 1114,. 38 
L. Ed. 1031; Adams Exp. Co. v. Ohio State Auditor, 166 U. S. 185. 
220, 221, 222, 224, 17 Sup. Ct. 604, 41 L. Ed. 965 ; Adams Exp. Co. v. 
Ohio State Auditor, 165 U. S. 194, 197, 221, 17 Sup. Ct. 305, 41 L. 
Ed. 683. 

The statutes required as a basis for this assessment that each rail- 
way company owning, controlling, or operating any railroad in the state 
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should furnish the board and should file with its clerk a statement, veri- 
fied by one of its gênerai officers, showing for the year ending Decem- 
ber 31st preceding — in this case, for the year ending December 31, 
1904— among other things, (1) the whole number of miles of main track 
operated or controlled by the company, as well that without as within 
the state ; (2) the whole number of miles of such track within the state ; 
and (3) the amount of money and other cash items, the number of 
shares of the capital stock of the corporation outstanding and the aver- 
age market value thereof during the year for which the statement is 
made, the total amount and market value of mortgage bonds or other 
incumbrance upon the property of such corporation and the rate of 
interest, and the gross earnings and the net earnings of the corporation 
during the year. Section 3907. The complainant made and filed such 
a statement with the board a short time before the assessment of this 
property was made, and this statement was introduced in évidence at 
the hearing below. It was compétent évidence of the value of the 
property of the complainant, because it was the complainant's admis- 
sion against interest, made pursuant to the requirement of the statute, 
for the purpose of enabling the taxing officers to ascertain the true 
value of its property. 

We lay out of considération hère a report of the complainant to the 
Interstate Commerce Commission for the year ending June 30, 1905, 
which was introduced in évidence by the défendant, because there is 
no proof that the assistant to the président and the assistant gênerai 
auditor, who appear to hâve made that report, were empowered.by the 
railway company to make any statement or admission on its behalf in 
the matter of the taxation of its pjoperty, and the statements of agents 
and attorneys authorized to act and admit for their principals in one 
suit, litigation, or légal proceeding are not admissible against their 
principals in another such suit or proceeding, in which différent issues 
are involved, without proof of their authority to act and admit in the 
latter suit or proceeding (Miller v. United States, 66 C. C. A. 399. 
413, 133 Fed. 337, 351 ; Stone v. Bank of Commerce, 174 U. S. 412. 
421, 19 Sup. et. 747, 43 L. Ed. 1028; Horseshoe Mining Company 
v. Miners' Ore Sampling Co., 77 C. C. A. 213, 214, 147 Fed. 517, 518 ; 
New York Life Ins. Co. v. Rankin, 162 Fed. 103, 108, 89 C. C. A. 
103), and because this report does not cover the period of time upon 
which the valuation for taxation was required to be based, and it was 
not made for that purpose in pursuance of any statute or otherwise. 

The report of the complainant to the State Board for the purpose 
of its taxation shows that the whole number of miles of railroad owned 
by it on July 1, 1904, was 8,119.04, and that the average funded debt 
upon thèse 8,119.04 miles was $29,175.92 per mile. There is undis- 
puted testimony in the record before us to the effect that during the 
year 1904 the average market value of the preferred stock of the com- 
pany was above its par value, and that the market value of its common 
stock was from $75 to $90 per share. The report shows that there were 
1,020,000 shares of common stock and 1,141,195 shares of preferred 
stock outstanding. Reckoning the common stock at $75 per share, its 
market value was $76,500,000, and reckoning the value of the pre- 
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ferred stock at par, it was worth $114,199,530, and the total market 
value of the preferred and the common stock was $190,699,530, or 
$23,488 par mile, subject to the funded debt of $29,175.99 per mile. 
Upon this basis the value of the railroad was $52,663.92 per mile. The 
report of the complainant to the board also shows that its earnings for 
the year ending June 30, 1904, from opération, were sufficient to pay 
the expenses of opération, taxes, interest on its entire funded debt, 
and a dividend of 5 per cent, on its preferred stock and 4 per cent, on 
its common stock, and to leave a surplus of more than $1,000,000. To 
ail this évidence counsel for the company urge many objections. They 
say that the valuation of the railroad upon this basis includes the value 
of three railroads other than that owned by the complainant. But 
the entire 8,119.04 miles were reported by the complainant to be owned 
by it, and they were operated by it and were a part of its profit-pro- 
ducing plant, which the state lawfully makes the basis of valuation, 
although there may bave been other railroad companies than the com- 
plainant which were owned or controlled by it and were engaged in the 
opération. 

They complain because the market value of the stock and bonds 
includes the value of the franchises of the company and of its right 
to conduct Interstate commerce. The right to carry on interstate 
commerce is exercised by the company within as well as without 
the state of Colorado, and is appurtenant to each mile of its rail- 
road wherever situated, and the tax levied upon the assessment 
made upon the mileage basis is not a tax upon interstate commerce; 
but it is a tax upon the property of the company in the state. Post- 
al Telegraph Cable Co. v. Adams, 155 U. S. 688, 697, 698, 15 Sup. 
Ct. 268, 360, 39 L. Ed. 311; Adams 'Express Co. v. Ohio State Audi- 
tor, 165 U. S. 195, 220, 226, 17 Sup. Ct. 305, 41 L. Ed. 683. It is true 
that the current cash value of the whole funded debt and of the entire 
stock of a railroad company shows what, in the opinion of those who 
own and deal in its securities and who are perhaps best able to judge. 
the value of ail the property of the company is, and that this value in- 
cludes ail the tangible and ail the intangible property of the company, 
ail its corporate franchises, ail its privilèges and contracts, and ail its 
good will. State Railroad Tax Cases, 93 U. S. 575, 605, 23 L. Ed. 663 ; 
Pittsburg, Cincinnati, Chicago & St. Louis R. Co. v. Backus, 154 U. S. 
421, 429, 14 Sup. Ct. 1114, 38 h. Ed. 1031 ; Adams Express Company 
V. Ohio State x\uditor, 166 U. S. 185, 221, 222, 17 Sup. Ct. 604, 41 
L. Ed. 965. But ail the tangible property convenient for railroad pur- 
poses, the roadbed, the rails, the ties, the station bouses, is combined 
unavoidably and inextricably with the intangible property, with tli-, 
franchises, privilèges, and contracts of the corporation into a single 
corporate plant, a single profit-producing unit used for railroad pur- 
poses. This intangible property unavoidably and automatically dis- 
tributes itself wherever the tangible property is, and it enhances the 
value of every part of it. There are 26 miles of the complainant's 
railroad in Bent county. There is uncontradicted évidence that this 
part of the railroad, excluding rolling stock and shop machinery, could 
be reproduced for from $20,000 to $21,000 per mile ; but this part of 
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the complainant's railroad, separate from the System or from the 
operating unit of which it is a component portion, would be wortli 
far less than it now is, because the franchise of the complainant to be, 
jts franchise to do, its privilège to carr}' on, interstate commerce, ail 
its franchises and privilèges and its good will, are appurtenant to this 
portion of its railroad, are exercised to operate it, and become a part 
of its value. Adams Express Company v. Ohio State Auditor, 166 
U. S. 185, 221, 322, 223, 224, 17 Sup. Ct. 604, 41 L. Ed. 965. 

Counsel for the company insist that the current cash value of thé 
stock and bonds is an erroneous and misleading fact from which to de- 
duce the value of the company's railroad property in Colorado, because 
the portions of its railroad in some more populous states are of great- 
er value per mile than the part of its railroad in Colorado. It is un- 
doubtedly a fact that there must be this différence in value of the sep- 
arate parts of the railroad. But this différence in value exists in the 
case of every other corporation which has been or is assessed upon the 
mileage basis according to the rule of the unit of use, and notwith- 
standing this fact that rule probably présents the best, and it certainly 
présents a lawful, method of ascertaining the value of such property 
for assessment, when the board or court which is finding the value 
gives due considération and efïect to considérations and évidence rela- 
tive to the value of the entire corporate plant, relative to the value of 
that part of the company's property not included within the plant, 
which must be deducted from the value of its entire property, and to 
considérations and évidence relative to the value of différent parts 
of the corporate plant and of the franchises appurtenant thereto ; and 
in view of this fact the market value of the stock and bonds must be 
compétent and persuasive évidence from which to ascertain the value 
of the railroad in the state of Colorado, or in any other state. 

Counsel contend that the market value of the stock and bonds is a 
misleading fact from which to deduce the value of the railroad prop- 
erty in Colorado, because the complainant has other property than 
that used for railroad purposes, the value of which should be de- 
ducted from the market value of the stock and bonds, and because 
the company has more valuable terminais at Chicago, Kansas City, 
Galveston, Los Angeles, and San Francisco than it has in the state 
of Colorado; but there is no compétent évidence in the record of 
the amount and value of the property which the complainant owned in 
the year 1904 that was not a part of the profit-producing unit, nor of 
the value of complainant's terminais outside of Colorado or within that 
state. The company was called upon in accordance with the statute 
to make a return of its corporate plant as a basis for the assessment of 
its property. It made that return, and it has been introduced in évi- 
dence in this case. The presumption is, in the absence of évidence to 
the contrary, that a railroad company holds ail its property for railroad 
uses, and that the value of the stock and bonds stated in the return indi- 
cates the value of the complainant's property held for those purposes. 
If it had accumulated property that it was not using or holding for 
such purposes, or if its case was one of those exceptional cases wherein 
some parts of its railroad in other states were of extraordinary value, 
173 F.— 30 
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it would hâve been compétent for it to hâve proved that fact at the 
hearing below. In the absence of any such proof, the légal presump- 
tion must prevail, and the market value of its stock and bonds, divided 
by the number of the miles of its railroad, must be substantial évidence 
of the value of its railroad per mile in the state of Colorado and in the 
county of Bent. Adams Express Company v. Ohio State Auditor, 165 
U. S. 194, 337, 17 Sup. Ct. 305, 41 L. Ed. 683 ; Adams Express Com- 
pany v. Ohio State Auditor, 166 U. S. 185, 233, 233, 17 Sup. Ct. 604, 
41 É. Ed. 965 ; Pittsburg, Cincinnati, Chicago & St. Louis R. Co. v. 
Backus, 154 U. S. 431, 430, 14 Sup. Ct. 1114,'^ 38 L. Ed. 1031. 

The resuit is that this record contains the évidence of two witnesses 
that the cost of reproduction of that part of the complainant's railroad 
in Colorado in 1904, exclusive of roUing stock and shop machinery, 
would hâve been about $20,000 per mile on the one hand, and on the 
other hand évidence of the gross earnings and of the net earnings of 
the entire corporate plant of the company for the year ending June 30, 
1904, and of the current cash value of the obligations evidencing the 
funded debt, and of the stock of the company during that year, to the 
effect that the value of the complainant's corporate plant or profit- 
producing unit; and hence, under the statutory and légal rule for its 
assessment for taxation on a mileage basis, the value of that part of its 
plant in Colorado was about $53,663.93 per mile. The assessment made 
by the board, $14,500 per mile, was 38 per cent, of this value. The 
gross and net earnings and the current cash value of the obligations 
which évidence the funded debt and of the stocks of a railroad compa- 
ny are neither exclusive nor conclusive évidence of the value of its 
railroad property, or of the part of its profit-producing unit in any 
state. But they are compétent and more persuasive évidence of such 
value than the mère cost of reproducing the tangible property which 
constitutes the railroad, or any part of it, because this cost of repro- 
duction excludes the value of the intangible property of the company, 
of its good will, its franchises, its privilèges, and its contracts, which 
is sometimes greater than the value of its tangible property (Adams 
Express Company v. Ohio State Auditor, 165 U. S. 194, 320, 331, 
233, 234, 17 Sup. Ct. 305, 41 E. Ed. 683), and because those who ac- 
tually buy, sell, and own the stocks and bonds of a railroad company 
are generally better qualified than strangers to form correct opinions of 
the value of its property, and the current market value of ail thèse se- 
curities is very persuasive proof of their estimate of the value of the 
property of the company (State Railroad Tax Cases, 93 U. S. 575, 
605, 33 L. Ed. 663 ; Pittsburg, Cincinnati, Chicago & St. Louis Ry. 
Cb.v. Backus, 154 U. S. 431, 14 Sup. Ct. 1114, 38 L. Ed. 1031). 

When to thèse facts are added the presumptions that, in the absence 
of countervailing évidence, ail the property of a railroad company is 
held by it for railroad uses, and that the value ôf one part of it inay 
be fairly estimated by taking that part of the value of its corporate 
plant which is measured by the proportion of the length of the particu- 
lar part to that of the :whole railroad (Adams Express Company v. 
Ohio State Auditor, 166 U. S. 185. 233, 17 Sup. Ct. 604-, 41 L. Ed. 
965; State Railroad Tax Cases, 93 U. S. 575, 611, 33 L. Ed. 663; 
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Pittsburg, Cincinnati, Chicago & St. Louis Ry. Co. v. Backus, 154 U. 
S. 421, 430, 14 Sup. et. 1114, 38 h. Ed. 1031), and the fact that the 
gross and net earnings of the corporate plant for a considérable time 
preceding the date of the valuation were ample, after paying expenses 
of maintenance, opération, and reasonable betterments, to pay reason- 
able interest on the current cash value of ail the outstanding stock and 
of ail the bonds and other obligations of the company, this évidence be- 
comes too persuasive to be overcome by testimony of the mère cost of 
reproducing the tangible structure, consisting of right of way, roadbed, 
ties, rails, station houses, and other improvements which form a part of 
the railroad. 

The évidence is then convincing that the Board of Equalization as- 
sessed the property of the complainant in Bent county at about 28 per 
cent, of its cash value, and that the other taxable property in that coun- 
ty which was assessed at ail was assessed at about the same per cent, of 
its value. It fails to sustain the claim of the complainant that its 
property was assessed at a higher proportion of its value than was the 
other property which was assessed in that county. The complainant, 
therefore, has suffered and can suffer no injustice, it has sustained 
and can sustain no injury, by the gross underassessment by the assess- 
or of Bent county of the property within his jurisdiction, and it is 
entitled to no relief on that account. Courts of equity may not right 
wrongs at the suit of those who hâve not suffered from them. Re- 
sulting légal injury, continuing or threatening, is as essential to relief 
in equity as causal wrong. Darragh v. H. Wetter Mfg. Co., 23 C. C. 
A. 609, 619, 78 Fed. 7, 16 ; People's United States Bank v. Gilson, 88 
C. C. A. 333, 338, 161 Fed. 286, 293. 

After the assessments had been made, the complainant filed a pétition 
for an equalization of them, and it complains, and the défendant dé- 
nies, that the Board of Equalization unlawfully refused to give it a 
hearing and confirmed the assessments as they were originally made. 
As, however, thèse assessments were substantially uniform, and as the 
complainant can suffer no injustice or injury on account of the basis 
upon which they were made, this issue has become immaterial, and it is 
hère dismissed. 

There remain for considération the omissions by the assessor of 
taxable property from his assessment. The évidence is conclusive 
that he omitted ail watches, clocks, and jewelry, ail crédits, and ail fat 
sheep and cattle, that the average bank deposits in that county during 
the year 1905 amounted to $230,000, and tlae weight of the évidence is 
that there were about 131,755 fat sheep in the county between January 
1, 1905, and April 1, 1905, a small part of which remained in the coun- 
ty on and after the latter date. The gênerai rule was that, except as 
otherwise provided, personal property should be assessed in the county 
where it was on the Ist day of April in each year. Section 3873. But 
it was provided by section 3927t : {a) That it should be lawful for the 
assessor to assess cattle, sheep, and horses as of any date between the 
Ist day of January and the 31st day of December of the year in which 
the assessment was made — in this case of the year 1905 ; (b) that when 
any live stock was driven into the county, for the purpose of grazing 
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therein, it sliould be liable to be assessed for ail taxes leviable for the 
year in which it was driven into the county ; (c) that any stock brought 
into the state between April Ist and September Ist in each year, and 
removed from the county to which it was brought before one year had 
elapsed, should be subject to taxation for the year in which it was 
brought into the state, but that stock brought in between those dates 
and kept in the county more than a year should be exempt from tax- 
ation for the year in which it was introduced into the state, and should 
be subject to taxation thereafter; and (d) that ail stock brought into 
the state after September Ist and before December 31st of the same 
year should be exempt from taxation for that year. The omitted 
sheep, with perhaps a few exceptions, were brought into the county 
between the Ist of September and the 31st of December of the year 
1904. This assessment was for the year 1905. 

Clauses "b," "c," and "d," above, so far as they concern the assess- 
ment of thèse sheep, relate exclusively to their assessment for the year 
1904, the year in which they were introduced into the county, and they 
hâve no relevancy to their assessment in 1905, except that they clearly 
show that it was the purpose and policy of the state to assess live stock 
brought into a county to be fed when it was removed therefrom with- 
in a year thereafter, although it did not happen to be in the county 
on the Ist day of April in any year. Thus under (a) live stock driven 
into the county for grazing is presumably introduced after April Ist, 
but it is taxable for that year nevertheless. Under (b) stock brought 
in after April Ist and before September Ist and shipped out before the 
succeeding April is taxable for the year ôf its introduction. But under 
(d) stock brought in after September Ist is not taxable for that year. 
This stock, therefore, was not taxable for the year 1904. Unless it 
was assessed for the year 1905, it would escape taxation in that coun- 
ty alfogether. The statute expressly empowered the assessor to as- 
sess thèse sheep as of any date between January 1 and April 1, 1905, 
and in view of the policy of the state exhibited by thèse statutes to 
assess ail live stock brought into a county, whether it was there on 
April Ist or not, the grant of this power must be deemed to hâve im- 
posed upon the assessor a corresponding duty to make the assess- 
ment. The Constitution of the state required this jproi>erty to be as- 
sessed, and it required taxes to be levied, under gênerai laws (article 
10, § 3), and the Législature never intended that the assessment and 
taxation of this property should be left discretionary with the assessor. 
The statute required him to assess thèse sheep. 

The évidence is conclusive that he so understood his duty, but that 
he and the other county oiîicers intentionally omitted this property from 
the assessment pursuant to a rule and practice of the assessors and 
county commissioners of that county which had long prevailed to as- 
sess and tax no fat stock therein, because they wished to encourage 
the industry of feeding this stock in their county in order to provide a 
market for hay and to make gênerai business prosperous in their com- 
munity. Thè injustice of this rule and practice to the railroad compa- 
ny is demonstj-ated by the fact that the whole number of fat sheep in 
the county in the spring of 1905 was about 131,755, and their value at 
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the rate applied by the assessor. to other property for the purposes 
of assessment would hâve been about $223,983.50, while the whole 
number of sheep he actually assessed was only 25,515, at a valuation 
of $43,416, and if thèse fat sheep had been assessed at the valuation 
above stated the complainant's tax would hâve been reduced about 
$3,000. 

Counsel for the défendant argue that the complainant is estopped 
from claiming any réduction of its tax on account of the omission of 
thèse sheep, because at some prior time the county attorney had a con- 
versation with the vice président of the railway company, and he testi- 
fied, "Just what was said I don't remember, but we came away with the 
impression that it would be very satisfactory to his department to omit 
them from taxation in order to encourage the industry," and because 
the number and the value of the taxable sheep omitted were much less 
than those stated. The alleged estoppel was not established, because 
there was no proof that the vice président of the company had any au- 
thority from it to consent that the assessor should disregard the law, 
and the testimony was too indefinite to satisfy that he ever gave any 
such consent. 

The testimony does not prove the number and value of the taxable 
sheep omitted beyond a reasonable doubt; but it establishes their num- 
ber and their value by a fair prépondérance of the évidence. More- 
over, there is conclusive évidence that there were deposits in the banks 
to the amount of $230,000, there is évidence that not more than half 
of the crédits thus evidenced could probably hâve been offset by debts 
of the depositors, there must hâve been other crédits besides bank de- 
posits, and there must hâve been watches and clocks that were taxable 
in this county. In view of ail thèse facts, and of the admitted fact 
that the complainant is entitled to a réduction from its tax of $676.78 
on account of the excessive assessment certified to the county by the 
Board of Equalization, it is certain that no injustice will be done to 
the county by a réduction of the tax of the complainant in the sum of 
$3,580, and that in justice and in equity the complainant is entitled to 
a réduction of at least that amount. 

Finally, counsel for the défendant invoke the conceded rule that 
some recognized ground of equity jurisdiction, and the fact that the 
complainant has no adéquate remedy at law, in addition to the fact 
that the tax is excessive and illégal, are essential to the maintenance 
of a suit in equity for injunctive relief, and they insist that no such 
foundation for this suit has been laid by the proof. Dows v. City of 
Chicago, 11 Wall. 108, 20 L- Ed. 65; Hannewinkle v. Georgetown, 
15 Wall. 547, 21 L. Ed. 231 ; Union Pacific Railway Co. v. Cheyenne, 
113 U. S. 516, 5 Sup. et. 601, 28 L. Ed. 1098; Shelton v. Platt, 139 
U. S. 591, 11 Sup. Ct. 646, 35 L. Ed. 273 ; State Railroad Tax Cases, 
92 U. S. 575, 613, 614, 23 h. Ed. 663 ; Allen v. Pullman's Palace Car 
Co., 139 U. S. 658, 661, 11 Sup. Ct. 682, 35 L. Ed. 303 ; Pacific Ex- 
press Co. V. Seibert, 142 U. S. 339, 12 Sup. Ct. 250, 35 L. Ed. 1035 ; 
Ogden City v. Armstrong, 168 U. S. 224, 236, 18 Sup. Ct. 98, 42 L. 
Ed. 444 ; Albuquerque Bank v. Perea, 147 U. S. 87, 13 Sup. Ct. 194, 
37 L. Ed. 91; Coulter v. Louisville & Nashville Ry. Co., 196 U. S. 
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599, G09, 35 Sup. Ct. 348, 49 L. Ed. 615; Taylor v. Loiiisville & N. R. 
Co., 88 Fed. 350, 356', 31 C. C. A. 537. Fraiid and mistake are ancient 
heads of equity jurisdiction. The Board of Eqnalization made a plain 
mistake, demonstrable by the mère division of their assessment of the 
corporate plant of the conipany in the state by the number of miles of 
railroad they found the company controlled therein, when it certified 
to the county of Bent its overassessment of the company's property in 
that county. The systematic and intentional omission of watches, 
docks, and jewelry, crédits, and fat stock by the county assessor from 
the assessment of the property within his jurisdiction, however inno- 
cent in actual intention, was either an intentional fraud upon the com- 
plainant or such a gross mistake that it was a fraud in law. 

Counsel cite the statute of Colorado, which provides that the board of 
county commissioners shall refund ail taxes paid by any person which 
are afterwards found to be erroneous or illégal (Laws Colo. 1903 [Ex. 
Sess.] p. 146, c. 3, § 303), and contend that the cômplainant has an 
adéquate remedy by an action at law based upon this statute. Con- 
ceding, without deciding, that it might maintain such an action to re- 
cover back the illégal portion of the tax against its property, is that 
remedy as adéquate as the injunction of the court below? The adé- 
quate remedy at law which will deprive a court of equity of jurisdic- 
tion is a remedy as certain, complète, prompt, and efficient to attain 
the ends of justice as the remedy in equity. Wilhams v. Neely, 134 
Fed. 1, 10, 67 C. C. A. 171, 180, 69 L. R. A. 333; Boyce v. Grundy, 
3 Pet. 210, 215, 317, 7 L. Ed. 655; Springfield Milling Co. v. Barnard 
& Leas Mfg. Co., 81 Fed. 361, 365, 36 C. C. A. 389, 393 ; Brown v. 
Arnold, 131 Fed. 723, 67 C. C. A. 135. The facts and the law of this 
case hâve been ably presented to and carefully considered by two 
courts, and ail the material issues in it hâve been determined. The 
cômplainant now has and it is entitled to keep the $3,580 requisite to^ 
pay the illégal portion of its tax. An injunction in this suit will enable 
it to retain it, and will end this controversy hère. In order to obtain 
any adéquate relief at law, it must pay over this $3,580 to the défend- 
ant, must bring, try, and prosecute to judgment an action at law against 
the county to recover it back, must possibly, it may be probably, corne 
again to this court for review of that trial, and then possibly, perhaps 
probably, prosecute a pétition for a mandamus to compel the levy of 
taxes to pay the judgment it shall recover, and after ail this it will never 
secure more than a part of the actual expensës if will necessarily incur 
in prosecuting its action at law. This proposed remedy is neither 
as prompt, nor as certain, nor as complète, as the relief which may be 
granted through this suit in equity. 

Not only this, but the omission of the fat stock and the crédits had 
been repeated by the officiais of this county year after year. It was 
their habituai practice to omit them, and this practice threatened to 
continue. It had grown into a rule, and yet it was a violation of the 
Constitution of the state, which requires that "ail taxes * * * 
shall be levied and colleeted under gênerai laws, which shall prescribe 
such régulations as shall secure a just valuation for taxation of ail 
property real and personal " (article 10, § 3), and of the statute, which 
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required a!l personal property not exempt to be assessed. It was sys- 
tematic, intentional. and continuing-, and where there is a systematic, 
intentional, continuing omission or nndervaluation of other taxable 
property by the taxing officers of a state or county, in violation of the 
Constitution or law, which inevitablv effects an unjust discrimination 
in taxation against the property of the complainant and against other 
property similarly situated, a bill in equity will lie to enjoin the collec- 
tion of that portion of the tax which resulted from the illégal discrimi- 
nation. Cummings v. National Bank, 101 U. S. 153, 158, 35 L. Ed. 
903; Raymond v. Chicago Traction Company, 207 U. S. 30, 36, 37, 28 
Sup. et. 7, 53 L. Ed. 78 ; Railroad and Téléphone Companies v. State 
Board of Eaualizers (C. Cl 85 Fed. 303. 307, 318 ; Fargo v. Hart, 193 
U. S. 490. 503, 24 Sup. Ct. 498. 48 L. Ed. 761 ; Reagan v. Farmers' 
I_,oan & Trust Companv, 154 U. S. 362, 391, 14 Sup. Ct. 1047, 38 L. Ed. 
1014; Nashville, C. & St. L. Ry. v. Taylor (C. C.) 86 Fed. 168, 184; 
Louisville Trust Co. v. Stone, 107 Fed. 305, 46 C. C. A. 299. 

The facts of this case bring it under this rule, and the decree below 
must be reversed. The complainant may recover one-half of its costs 
in this court. The case must be remanded to the court below, with 
instructions to cause the costs of the parties in that court to be taxed 
and equally divided between the complainant and the défendants, and 
to enter a decree to the eflfect that, upon condition that the complain- 
ant pay within 60 days after the entry of the decree ail the taxes in 
controversy and the interest thereon. except $3,580 and the interest 
thereon, or such part of said taxes, less said $3,580, and interest, as 
shall remain due from it after crediting to it the balance, if any, due to 
it on account of the costs which are to be taxed, the défendants be per- 
petually enjoined from collecting the said sum of $3,580 and interest, 
or any part thereof, on account of the tax in controversy or the pro- 
ceedings thereunder ; and it is so ordered. 
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BERWIXD-WIIITE COAL MIXING CO. v. SAME. 

(Circuit Court of Appeals, First Circuit. August 18, 1909.) 

Nos. S21, 822. 

1. Maritbie Liens (§§ (30, 74*) — Jcri-sdiction— Feoe[!.\l a.nd State Courts. 

(Ij For foreign reiiairs luid supplies for a vessel ttiere arises a lien, 
apart froin statute, enforceable lu rem lu a court of adniiralty, aud not 
so wiforceablc lu tlie stoite courts. (2) l-'or domestic repairs and supplies 
tliere is no lieu, apart from statute, except a poss«ssoi-y lien; but a state 
statute may give a maritime lien for tliem, enforceable in rem in a court of 
admlralty, and not so enforceable in tbe state courts. (3) For construc- 
tion there is no lieu apart from statute ; but a state statute may give 
a lien, not ordlnarily enforceable, in rem or otherwise, in a court of 
admlralty, but enforceable in the state courts by proceedings which are 
undistiuguishable from proceedings in rem, and also enforceable under 
certain conditions in fédéral courts. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 98, 111 ; 
Bec. Dig. §§ 60, 74.* 

Liens ereated by state laws, see note to The Electron, 21 C. C. A. 21.] 

*For other cases see same topic & § NtTMBEH in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. Shipping (§ 32*) — Mobtgage of Vessels— -Aftek-Acquibed Peopebtt 
Clause. 

A mortgage given by a steamship company, covering ail the vessels It 
then owned and ail it should afterwards acqiiire, cannot blud after-ac- 
qulred vessels, as against lleus given by statute for thelr construction. 

[Ed. Note. — For otlier cases, see Sbipping, Cent. Dig. §§ 105, 106; Dec 
Dig. § 32.*] 
8. Maritime Liens (§ 71*) — Statutobt Ijens— Scope and Mode of Eneobce- 

MBNT. 

Gen. St. N. J. 1895. p. 1960 (Act March 20, 1857 [P. L. p. 382] ; Act March 
20. 1878 [P. L. p. 158] ; Act April 24, 1884 [P. h. p. 248]), which provides 
tbat a debt contracted for the building, repairing, fitting, furnisbing, or 
equipping of a vessel "shall be a lien upon sucb ship or vessel * * ♦ 
and continue to be a lien on the sanie until paid," as construed by the 
courts of the state, créâtes a positive lien, enforceable in any court of 
equity by appropriate proceedings ; the procédure prescribed therein not 
being exclusive. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 109 ; Dec. 
Dig. § 71.*] 

4. Mabitimb Liens (§§ 17, 74*) — Statutory Liens — Construction of Vessel 
— Enfoecement of Lien. 

Gen. St. N. J. 1895, p. 1960 (Act March 20, 1857 [P. L. p. 382] ; Act 
March 20, 1878 [P. L. p. 158] ; Act April 24, 1884 [P. L. p. 248]), which 
makes a debt contracted for the building of a vessel a lien thereon, which 
shall continue a lien until paid, is constitutional and valid, and applies to 
vessels owned outside of the state, but the unlinished hulls of which 
were brought therein for completion by equipnient with machinery, and 
gives the builder a right of property in sucb vessels, which foUows them 
Into another jurisdiction, and is there enforceable according to the rules 
of the chancery courts, where the statute is not in conflict with the pub- 
lic policy of the state In which it is so sought to enforce It. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 22, 111 ; 
Dec. Dig. §§ 17, 74.*] 

Appeals from the Circuit Court of the United States for the 
District of ]VIaine. 

For opinion below, see 166 Fed. 783. 

' Avery F. Cushman (Elmer P. Howe and William A. Sargent, on the 
brief), for appellant American Trust Co. 

Alfred H. Strickland, for appellant Berwind-White Coal Min- 
ing Co. 

Harrington Putnam and Edward S. Dodge, for appellee W. & A. 
Fletcher Co. 

Brandeis, Dunbar & Nutter and Robinson, Biddle & Benedict, 
amici curise. 

Before COLT and LOWELL, Circuit Judges, and BROWN, 
District Judge. 

LOWELL, Circuit Judge. The Steamship Company, a Maine 
corporation, being concerned in the opération of steamships, on May 
16, 1905, mortgaged its property to the Trust Company, a corpora- 
tion of Massachusetts. This mortgage was stated to cover after- 
acquired property. It was recorded in the custom house at Bath, Me. 
At some time in 1905 or 1906 the Steamship Company contracted for 

*For otber cajset se» aame toplc & i kvmbsr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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tlie building of the steamers Yale and Harvard. The hiills were 
constructed in Pennsylvania, and were afterwards brought at différent 
times to the Fletcher Company's yard at Hoboken, N. J., where, 
under contract betvveen the Steamship Company and the Fletcher 
Company, they were supplied with engines and other machinery and 
iittings. Before they were completed they were enrolled in Bath, 
Me. ; the Yale on May 23, 1907, and the Harvard on August 12th. On 
May 25, 1907, the Yale was expressly conveyed by the Steamship 
Company to the Trust Company by an instrument making it subject 
to the mortgage of 1905. This instrument was immediately recorded 
at Bath. The Harvard was conveyed by a like conveyance, likewise 
recorded. The steamers were thereafter fitted vip and employed in 
navigation, but there remained a balance for vi'ork done upon them, 
due from the Steamship Company to the Fletcher Company. A 
creditors' bill was fîled against the Steamship Company January 29, 
1908, in the Circuit Court for the district of Maine, and a receiver was 
appointed by that court. Ancillary proceedings were had in Massa- 
chusetts and in the Southern district of New York. The receiver took 
possession of the Yale and Harvard, which were then laid up at Boston, 
Mass., for the winter of 1907-08. In the summer and autumn of 1908 
they were run by the receiver between Boston and New York. The 
Fletcher Company brought a pétition in the Circuit Court for Maine 
to enforce a lien alleged to arise in its favor upon the Yale and Har- 
vard under the statu tes of New Jersey. In that proceeding the Trust 
Company intervened, as claiming rights in the steamers superior to 
those of the Fletcher Company. The Fletcher Company's pétition was 
thus resisted, both by the mortgage creditor and by unsecured credi- 
tors. The Circuit Court granted the prayer of the pétition, and the 
Trust Company brought the case hère by way of appeal. 

The case before us is concerned with an alleged lien upon vessels. 
At the risk of declaring commonplaces, we start from first principles. 
At common law the builder or repairer, like other mechanics, had a 
possessory lien upon the ship. "A .shipwright, indeed, who has taken 
a ship into his own possession to repair it, is not bound to part with 
the possession until he is paid for the repairs, any more than any other 
artificer. But if he has once parted with the possession, or has worked 
upon it without taking possession, he is not deemed a privileged credi- 
tor, having any claim upon the ship itself." The General Smith, 4 
Wheat. 438, 443, 4 L. Ed. 609. The objection supposed to lie against 
secret liens is not applicable to thèse possessory liens. They are not 
secret, as they are advertised by the lienor's possession. The pur- 
chaser of the chattel takes title subject to them. By the maritime law, 
on the other hand, a lien existed for the construction, suppîy, and 
repair of a vessel having an application more extended. It was not 
possessory. Indeed, the maritime lien was deemed to be given in 
order that a vessel might go on its way unembarrassed by the lienor's 
attempt to obtain immédiate payment. The origin of this lien we need 
not investigate. Where it exists. it prevails over the rights of a bona 
fide purchaser for value. It foUows the ship apart from possession. 
It is not divested by a subséquent sale. It may prevail even over a 
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prior sale or mortgage, and it lias a fixed order of préférence in pay- 
ment as compared with other maritime liens, sucli as those for seamen's 
wages, gênerai average or collision. It has the inconvenience of a 
secret lien, but the policy of the law deems the inconvenience less 
important than the advantage which the lien secures to navigation. 

The gênerai maritime lien for construction, repairs, and supplies 
has been recognized very imperfectly by the law of England, and even 
by that of the United States. In the English courts questions of 
jurisdiction were long confused with questions of substantive law, 
until ail différence was lost sight of. Even the courts of the United 
States, though having a broader knowledge of the admiralty law, 
did not émerge at once from English limitations and inconsistencies. 
See the historical remarks in The Underwriter (D. C.) 119 Fed. 713. 
Ail refinements of the Anglo-American doctrine being laid aside, the 
lien is held to exist hère only for supplies furnished in a foreign 
port, . those which we may call for convenience foreign repairs and 
supplies. In respect of thèse, the lien has the incidents of the mari- 
time lien above described. 

The convenience and justice of a lien for the construction of a 
vessel and for its domestic repair and supply hâve been so generally 
recognized, however, that many of the states, by statute, hâve given 
a lien to the builder and to the domestic repairer and supply man. 
Stimson's American Statute Law, § 4643. Thèse statutes vary con- 
siderably in the nature and rank of the lien given. Many of them 
require some record in order that the lien may be preserved. Ordi- 
narily the work must be done within the state (McDonald v. The 
Nimbus, 137 Mass. 360) ; but not always (Ward v. Willson, 3 Mich. 
1). In ail cases, however, the lien exists apart from possession. The 
efffct given by the fédéral courts to state statutes, fixing liens upon 
a vessel, is anomalous. The contract for domestic repairs and sup- 
plies is said to be maritime, though of itself it créâtes no maritime 
lien. The state statute, operating on the maritime contract, is held 
to create a maritime lien, enforceabîe in a court of admiralty by its 
peculiar process, and of equal rank with the strictly maritime lien 
for foreign supply and repairs given by the admiralty law. Jones on 
Liens, § 1772. Like the latter, it is unconnected with possession, 
enforceabîe without regard to the locality of the court, and indestruc- 
tible by private sale. It imports a tacit hypothecation of the vessel, it 
is a jus in re, it accompanies the property into the hands of a bona 
fide purchaser, and it is enforceabîe in a court of admiralty by pro- 
cess in rem. Whatever be the provisions of the state statute, they 
cannot be made effective to give a state court jurisdiction to enforce 
this lien by proceedings of this sort. A proceeding by way of attach- 
ment, summons to the owner, if known, and sale of the vessel there- 
under, has been held to be thus excluded from the state courts in 
the enforcement of a lien for domestic repairs and supplies. "The 
form of proceeding against the vessel, provided for in the statute of 
Massachusetts, now in question, is clearly in the nature of admiralty 
process in rem, and is undistinguishable from the proceedings, pro- 
vided for in statutes of other states, which hâve been held by this court 
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to be exclusively within the admiralty jurisdiction of the courts of 
the United States. The lien upon the vessel is created as soon as the 
money is due for labor performed or materials furnished, and con- 
tinues until the debt is satisfied, unless the lien is dissolved by failure 
to record a statement of the claim, as required by statute. The péti- 
tion is to be served by an attachment of the vessel, and a summons 
to the owners, if known. A dissolution of the attachment does not 
dissolve the lien, and any number of persons having such liens upon 
the same vessel may join in one pétition to enforce them." The Glide, 
Kir U. S. 606, 623,' 17 Sup. Ct. 930, 936, 42 L. Ed. 296. 

The cause of the want of jurisdiction in the state courts to enforce 
by process in rem the lien for domestic supplies should be noted. That 
a state statute cannot provide for this enforcement in a state court 
arises, not from any gênerai infirmity in the statute, but solely because 
of the exclusive gift to the fédéral courts of judicial power in "aîl 
cases of admiralty and maritime jurisdiction." Where this exclusive 
fédéral jurisdiction exists, it necessarily ousts the jurisdiction which 
would hâve otherwise been enjoyed by the state courts. Jurisdiction 
in the state courts is excluded only so far as the fédéral Constitution 
gives it exclusively to the fédéral courts. Knapp v. McCaiïrey, 177 
U. S. 638, 648, 20 Sup. Ct. 824, 44 L. Ed. 921. Where exclusive 
jurisdiction does not exist in the fédéral courts, it may exist in the 
courts of a state. Thus the contract for domestic supplies may be 
enforced in the state courts by an ordinary action for breach of 
contract, and, theoretically, the lien which the statute causes to arise 
out of the contract may also be enforced in the state courts by pro- 
ceedings not in rem. But the method of enforcing the lien in a court 
of admiralty is so much more effective than the method allowed to 
the state courts that the former has become practically exclusive. 

Concerning the statutory lien for the construction of a vessel, the 
fédéral courts bave reached a différent conclusion from that reached 
concerning the statutory lien for domestic repairs and supplies. The 
contract itself is not deemed to be maritime, and so neither the lien 
nor the contract is ordinarily enforceable in an admiralty court. 
Edwards v. Elliott, 21 Wall. 532, 22 L. Ed. 487. But the statutory 
lien for construction is nevertheless valid. As the fédéral court of 
admiralty is hère without jurisdiction, it follows that, upon the prin- 
ciples above stated, the lien is enforceable in the state courts. This 
enforcement may be by a proceeding so closely resembling a process 
in rem that the state courts are excluded from a îike remedy in the 
enforcement of a lien for domestic repairs and supplies given by the 
same state statute as that which gives a lien for construction. Where 
exclusive fédéral jurisdiction does not exist, a state statute may give 
jurisdiction of a Iike remedy to a state court. 

To recapitulate : (1) For foreign repairs and supplies there arises 
a lien, apart from statute, enforceable in rem in a court of admiralty, 
and not so enforceable in the state courts, whether expressly given by 
statute or otherwise. (2) For domestic repairs and supplies there is 
no lien, apart from statute (except the possessory lien) ; but a state 
statute may give a maritime lien for them, enforceable in rem in a 
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court of admiralty, and not so enforceable in the state courts. (3) 
For construction there is no lien, apart from statute ; but a state stat- 
ute may give a lien, not ordinarily enforceable, in rem or otherwise, 
in a court of admiralty, but enforceable in the state courts by pro- 
ceedings which are undistinguishable from proceedings in rem. Even 
a fédéral court is not altogether excluded from the enforcement of a 
statutory lien for the construction of a vessel. If the vessel has been 
libeled, and sold by a court of admiralty in the enforcement of a 
maritime claim, the surplus, after satisfying the maritime daim, will 
be handed over to the person entitled thereto. In the distribution of 
this surplus the court recognizes claims and liens other than maritime, 
such as pledges, mortgages, and statutory liens for construction. The 
Guiding Star (D. C.) 9 Fed. 521, s. c. on appeal (C. C.) 18 Fed. 
263 ; The Maud Carter, 29 Fed. 156. On the ground of diversity 
of citizenship, a suit to enforce the statutory lien for construction 
may be brought in the Circuit Court or removed thereto. The Winne- 
bago, 141 Fed. 945, 73 C. C. A. 295; Id., 142 Mich. 84, 105 N. W. 
527, 113 Am. St. Rep. 566; Id., 205 U. S. 354, 27 Sup. Ct. 509, 51 
Iv. Ed. 836. 

A lien for the construction of a vessel, given by a statute of New 
Jersey, may therefore be enforceable, not only in the state courts 
of New Jersey, but, under some conditions, in fédéral courts sitting 
within that state. We hâve hère to consider the effect, the enforce- 
ability, and the rank of such a lien in other jurisdictions. 

Before considering thèse c[uestions, however, we will deal with 
certain preliminary matters in the case at bar, insisted on by one side 
or the other. The Trust Company contended that before the Fletcher 
Company's lien arose the vessels were covered, as they came into 
existence, by the mortgage of 1905, which mentioned after-acquired 
property. Without asserting that this would help the Trust Com- 
pany hère, even if true, we may observe shortly that the contention is 
not supported by the facts. The vessels came into existence already 
subject to a lien for their construction. Work had been donc in their 
construction, indeed, before the Fletcher Company's work was applied ; 
but for their existence as vessels the Yale and Harvard required not 
only hulîs, but also machinery and other fittings, and, as that machin- 
ery was supplied them, the lien of the Fletcher Company attached. 
The work and material thus supplied by the Fletcher Company were 
needed "to bring her [the vessel] into existence as a complète 
entity." The Victorian, 24 Or. 121, 132, 32 Pac. 1040, 1042, 41 Am. 
St. Rep. 838. The after-acquired property, which the mortgage was 
expressed to cover, came into existence, and therefore into acquisi- 
tion affected with a lien. Even if the provision in the mortgage was 
effectuai for any purpose, it was not effectuai to obtain priority over 
the Fletcher Company's lien. 

There was discussion at the argument of the scope and intent of 
the New Jersev statute giving the lien. Gen. St. N. J. 1895, p. 1960 
(Act March 20, 1857 [P. L. p. 382] ; Act March 20, 1878 [P. L. p. 
158] ; Act April 24, 1884 [P. E- p. 248]). The Trust Company urged 
that thèse statutes were not intended to create a lien, properîy so 
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called, but only a method of attachment by mesne process. But the 
statute first déclares the existence of the lien as such, and its dura- 
tion and rank. Only after this has been done is a remedy for its 
enforcement provided in later sections of the statute. Again, section 
39 shows that the lien has validity apart from the statutory provisions 
for its enforcement. The limitations upon enforcement are not to 
"be construed to impair the validity of any liens created by this act, 
the payment of which shall be decreed in any court of the United 
States." Some liens created by the New Jersey statute, and for which 
a method of enforcement is provided therein, are yet enforceable by 
proceedings other than those according to the statute. This is cer- 
tainly true of liens for supplies furnished in New Jersey to vessels of 
New Jersey. Thèse liens are enforceable in a court of admiralty by 
its peculiar process, without regard to the remedy given by the statute. 
The remedy given by the statute is, therefore, not exclusive. Even a 
court of admiralty itself, in exceptional circumstances, as we hâve 
seen, may proceed to enforce the lien for construction hère in question. 

That the statutory method of enforcing the lien is not exclusive 
has been decided by the courts of New Jersey. In Russell v. Myers, 
67 Atl. 1016, the Court of Chancery of New Jersey recognized the 
lien for supplies given by this statute as binding a fund in the hands 
of its receivers. The fund arose from the sale of the vesseî by order 
of the court of admiralty sitting in New York, and it is manifest that 
the New Jersey Court of Chancery enforced the lien without recourse 
to the elaborate proceedings provided by the statute. The lien was 
"enforceable [in the Court of Chancery] in ail other ways in which 
a court of equity can act in regard to such matters." Page 1018. 
And it is described as "a property right which ail courts, both state 
and fédéral, must recognize." As the lien for construction and that 
for supplies are given by the same clause of the New Jersey statute, 
their character is the same. No case has been found in New Jersey 
which in any way contradicts this exposition of the statute. So far 
as the Législature of New Jersey can bring about the resuit, it has 
given to the Fletcher Company a lien upon the Yale and Harvard, 
which is enforceable in the Circuit Court for the district of Maine. 
We agrée with both the reasoning and the conclusion of the learned 
judge of the Circuit Court in holding that this lien has not been waived 
or lost by the lienor's lâches. The Trust Company alleged knowledge 
by the Fletcher Company of the Trust Company's rights ; but the 
knowledge, if there was any, did not précède the lien. 

We corne, then, to answer the question stated above: Is this 
statutory lien enforceable in the Circuit Court for the district of Maine 
as the court of a jurisdiction foreign to that of New Jersey? Would 
it be enforceable in the state courts of Maine? 

As the vessels were in New Jersey when the lien arose by virtue 
of the New Jersey statute, we agrée with the New Jersey court that 
-1 right of property therein was created by the Législature of New 
Jersey, that the Législature intended to create this right, we hâve 
shown already, and that the Législature was not forbidden by the 
Constitution of the United States to create this right of property, we 
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regard as settled by the décisions of the Suprême Court. Jurisdiction 
to en force the nonmaritime lien for construction by a state court is 
held to be analogous to jurisdiction to enforce a maritime lien for 
supplies by a fédéral court of admiralty. 

The owner of the Yale and Harvard, it is true, was a Maine cor- 
poration, and for some purposes the domicile of the owner draws to 
it the situs of personal property. But we are of opinion that this 
fiction is inapplicable in the case at bar. The iîction is controlled by 
the right of the jurisdiction within which the personal property is 
situated to détermine the effect of those acts of the parties which 
transfer or afïect its ownership. From the standpoint of a court 
sitting in Maine, this is not the case of a lien which arose upon a 
domestic, as distinguished from, a lien which arose upon a foreign, ves- 
sel. The lien fîrst attached in New Jersey to something which was not 
then a vessel, though it subsequently became one. 

The right of property arising in New Jersey from a lien given 
by its statutes is not divested by removal of the property from New 
Jersey. The lien thus attaching is not limited in its application or 
enforcement to the state which created it. Dicey on Conflict of Laws, 
p. 530. Rights which hâve once validly attached to personal prop- 
erty, so as to qualify its ownership, do not ordinarily disappear, 
either temporarily or permanently, when the property is removed to 
another jurisdiction. Hornthall v. Burwell, 109 N. C. 10, 13 S. E. 
731, 13 L. R. A. 740, 36 Am. St. Rep. 556. .A mortgage is still a 
mortgage, a lien is still a lien, though the property has been removed 
from New Jersey to Maine. The Maud Carter (D. C.) 39 Fed. 150. 

As the lien became valid at its origin in New Jersey, because of 
the control of New Jersey over property within its limits, so a like 
control by another state over personal property removed thither may 
subordinate or modify the effect of a property right arising in the 
first state. As to the effect of transactions occurring in the second 
state after removal of the property thereto, its law ordinarily con- 
trols. Thus, in Waîworth v. Harris, 129 U. S. 355, 9 Sup. Ct. 340, 
33 L. Ed. 712, the Suprême Court held that a lien created by the 
statutes of Arkansas upon personal property there situated was after- 
wards subordinated to a lien created by the laws of Louisiana, into 
which latter state the property had been removed. This pre-eminence 
of the Louisiana law was recognized, it seems, even by a fédéral 
court sitting in Arkansas. 

In The Roanoke, 189 U. S. 185, 23 Sup. Ct. 491, 47 L. Ed. 770, 
the Suprême Court held unconstitutional a state statute which pur- 
ported to give a lien upon a foreign ship for supplies furnished to 
a contracter, because the statute was an unconstitutional interférence 
with Interstate commerce. But the lien hère in question did not arise 
in the course of the commercial life of the vessel. It came into exist- 
ence before the structure which is now a vessel had become an instru- 
ment oî commerce. As we shall hereafter observe, we hâve hère 
before us no conflict between this statutory lien and such a maritime 
lien as may be deemed an incident of commerce within the fédéral 
control. The Suprême Court has held a lien like that hère in ques- 
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tion to be valid, and we are now considering, not the admitted validity 
of the lien, but its extent and application. In The Katie, Fed. Cas. 
No. 14,342, the Circuit Court for the district of Louisiana held, indeed, 
that a statutory lien for construction is postponed to a subséquent 
mortgage duly recorded under Rev. St. § 4192 (U. S. Comp. St. 
1901, p. 2809). In so far as the State statute would subordinate the 
mortgage to the lien, it was held an unconstitutional interférence with 
the congressional régulation of Interstate commerce. Apparently the 
lien was deemed valid ; but the mortgage was deemed a lien of higher 
rank. With the latter proposition we find ourselves unable to agrée. 
The fédéral statute cited was not, in our opinion, intended to eut 
ofï rights of property existing in the vessel at the time of the mort- 
gage, or to give the mortgagee greater rights than those of the 
mortgagor. It is to be observed that the case cited would subordinate 
the lien to a mortgage in a court of New Jersey as well as in a court 
of Maine. The fédéral statute concerning the mortgage of vessels 
engaged in Interstate commerce is as effective in the state of their 
situs and ownership as elsewhere. In Donald v. Hewitt, 33 Ala. 534, 
73 Am. Dec. 431, a lien both statutory and expressly contracted for 
had attached to property while in Kentucky. The property was 
removed into Alabama, and the Alabama court held that the statutory 
lien of Kentucky was outranked by a subséquent lien arising in Ala- 
bama. The same court, however, held that the lien arising in Ken- 
tucky by the express terms of the contract made there created an 
équitable mortgage, which was held superior to the subséquent lien 
arising in Alabama. The décision appears to overlook the fact that 
the lien in the case at bar, though given by statute, yet arises out of 
the contract, and could not exist without it. Fuller v. Nickerson, 69 
Me. 328, 236; Mehan v. Thompson, 71 Me. 492. The contract of 
construction was made with référence to the statute, and a verbal 
incorporation of the statute into the terms of the contract, expressing 
in the language of the parties that which the Législature has declared 
to be the law, must be an empty formality. 

We hold, therefore, that the lien hère in question was enforceable 
by the Circuit Court sitting for the district of Maine. In so holding, 
we would guard ourselves from certain conclusions which hâve been 
supposed to follow from the resuit we hâve reached. 

We do not décide that the New Jersey lien would be enforceable 
in the courts of Maine, if the policy of the lien were in conflict with 
the public policy of the state, as declared by statute or judicial déci- 
sions. In some cases a state may recognize, or refuse to recognize, 
at its option, a statutorv right created elsewhere. Texas & Pac. R. R. 
V. Cox, 145 U. S. 693, 605, 12 Sup. Ct. 905, 36 L. Ed. 829. The 
statute of Maine, which gives a lien for the construction of a vessel, 
dififers indeed from the New Jersey statute before this court; but the 
lien given by the Maine statute, though more narrowly limited in 
respect of its endurance and requiring other forms for its validity, is 
yet a lien of the same gênerai sort, based upon a similar idea of public 
policy. In Maine, as in New Jersey, the lien for the construction of a 



480 173 FEDERAL HEPORTER. 

vessel has priority over a mortgage. Perkins v. Pike, 43 Me. 141, 6G 
Am. Dec. 2G7. 

We do not décide that this lien for construction, which we hère 
recognize, is to be deemed superior or even equal to maritime liens. 
Whatever the statutes of New Jersey might provide, we do not sug- 
gest that they could give a lien for construction which woul.d be of 
rank equal or superior to the maritime lien given for repairs and sup- 
plies. No conflict between thèse two kinds of lien arises in the 
présent case. 

The Trust Company contended that the récognition of the statutory 
lien would work great hardship to a mortgagee ; but this hardship is 
not so great as that which arises everywhere out of maritime liens, 
which undoubtedly outrank either a prior or a subséquent mortgage. 
Thèse maritime liens may arise in any port at which the vessel has 
touched, and the utmost diligence may often fail to discover them. 
The lien for construction can arise only where the vessel is built, and 
the building is seldom extended over more than two places, or three 
at the most, where the lien for construction is easily discovered. 

In each case, the decree of the Circuit Court is affirmed, and the 
appellee recovers its costs of appeal. 



In re AMERICAN KNIT GOODS MFG. CO. 

(Circuit Court of Appeals, Second Circuit. July 2, 1900.) 

No. 232. 

1. Sales (§ 104*)— Rescissxon— IIetui!n of Bbnefits. 

A seller is only required to returu beueflts as a condition précèdent to 
a rescission of the sale for misrejjresentations, in an action at law when 
the rescission is the act of the seller ; no such return being required where 
the rescission is aslied of a court of equity, since In that case ail equities 
will be protected by the decree. 

[Kû. Note. — For other cases, see Sales, Cent. Dig. §§ 271-273 ; Dec. Dig. 
§ 104.*] 

2. Sales (§ 43*)— Rescission— Misbei'Besentation—Intekt. 

Misrepresentation of a material fact on whieli a seller relies in maklng 

a sale is ground for reseission, though the misrepresentation was Innocent. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 87; Dec. Dig. § 43.*J 

3. Sales (§ 46*)— Rescission— Finaxcial Statement— "Quick Assets." 

Where a corporation crédit statenient recited tliat the présent mortgages 
did not cover any of the "quick assets" of the company, amounting to 
$035,165.35 In casli, merchandise, accounts roceivable, etc., which, to- 
gether with equities in real estate and macliinery of $194,775.01, made the 
total assets $829,940.36, the term "quick assets" was used merely to dis- 
tinguish liquid assets from those pei'manentl.y invested in tlie business, 
like real estate and machinery, and included amounts charged against 
officers for return of part of salaries paid them in a previous year, in 
accordance with tlie agreement of employaient, 

[Ed, Note, — For other cases, see Sales, Cent. Dig. § 95 ; Dec. Dig. § 40.* 
Misrepresentation and conceaiment by veudee of goods as to financial 
condition as affecting validity of eontract of sale, see note to William 
Openhym & Sons v. Blake, 87 G. C. A. 126.] 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r ladexea 
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4. Sales (i 52*)— Rescission— Buhden of Peoof. 

In a proceedlng agaiiist a bankrupt's estate to recover merchandise on 
rescission of a contract of sale for alleged misrepreseutatiou in a fluaiicial 
statenaent of the banlîrupt's assets, the burden was ou petitioner to show 
tliat the statement contaiued a niaterial mlsrepreseutation of fact on 
which petitioner relied. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 123; Dec. Dig. § 
52.*] 

5. Sales (§ 52*)— Rescission— Financial Statement— F alsity. 

A court could not infer that a banlirupt's flnancial statement used as 
a basis for crédit was false on February 28, 1905, because the banlirupt's 
assets realized very much less than the amounts called for in the state- 
ment when they came into the possession of the receiver in bankruptey 
in August following. 

[Ed. iS'ote. — ^For other cases, see Sales, Cent. Dig. § 144 ; Dec. Dig. § 52.*] 

Pétition to Review and Appeal from Order of the District Court 
of the United States for the Eastern District of New York. 

In the matter of the American Knit Goods Manufacturing Com- 
pany, a bankrupt. On pétition of Harding-, Whitman & Co. for 
rescission of certain contracts of sale, and for the return of mer- 
chandise dehvered to the bankrupts thereunder. The District Court 
denied the relief prayed (155 Fed. 906), and petitioner filed a pétition 
to review, and appealed. Affirmed. 

Hyman & Campbell (Thomas Thacher, of counsel), for appellants. 
James, Schell & Klkus (Robert P. L,evis, of counsel), for trustée 
respondent. 

Einstein, Townsend & Guiterman, for bankrupt respondent. 

Before LACOMBE, COXE and WARD, Circuit Judges. 

WARD, Circuit Judge. This is a réclamation proceeding in bank- 
ruptey. November 19, 1904, Harding, Whitman & Co., the pe- 
titioners, contracted to deliver to the American Knit Goods Manufac- 
turing Company, the bankrupt, 150,000 pounds of worsted yarns in 
certain quantifies in certain months. The yarn could not be spun until 
the Knit Goods Company furnished the necessary spécifications. April 
11, 1905, they made another contract for delivery of Oxford cotton 
yarn, and May 3d a third contract for delivery of B.B. cotton yarn. 
In February, 1905, the Knit Goods Company began negotiations for 
a réduction of the quantity of yarn to be delivered under the contract 
of November 19th. Harding & Co. took the position that the Knit 
Goods Company, because of failure to furnish the necessary spécifica- 
tions for the delivery of the amounts agreed on, was in default. Dur- 
ing the pendency of thèse negotiations the Knit Goods Company, find- 
ing a readjustment of its affairs necessary, issued a statement to its 
creditors dated March 17, 1905, of its financial condition as of Febru- 
ary 28th, and Katzenburg, one of its officers, handed it to Harding & 
Co.'s crédit manager, accompanied by a mémorandum of explanation. 
The statement showed as to assets an equity in real estate and ma- 
chinery of $194,775.01 and other assets aggregating $635,165.35. The 
mémorandum which accompanied the statement contained the follow- 
ing clause : 

•For other cases see same toplc & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r IndeTLea 
173 F.— 31 
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"The présent mortgages do not cover any of the quick assets of tlie company 
amounting to $635,165.35 in cash, merchandlse, accounts reeelvable, etc., which 
together wlth its equitles in the real estate and macliiuery of $194,775.01 
inalies a total asset of $829,940.36." 

Thèse two papers were discussed by Harding & Co.'s crédit manager 
and Katzenburg, in relation to the proposed modification of the con- 
tract of November 19, 1904. April 3, 1905, in reliance upon the state- 
ment of March 17, 1905, Harding & Co. agreed to modify the con- 
tract of November 19th, so as to reduce the quantity of yarn to be 
delivered to 75,000 pounds and made the other two contracts for de- 
Hvery of cotton yarn dated April llth and May 3d. August 7, 1905, 
a pétition in bankruptcy was filed against the Knit Goods Company and 
it was adjudicated a bankrupt October 3d. AU the worsted yarn deliv- 
ered under the contract of November 19, 1904, prior to its modification 
April 3, 1905, had been paid for. Subséquent to the lattèr date yarn 
of the invoice value of $13,974.88 was delivered on which there was 
due a balance of $10,788.68. Ail the yarn on the contract of April 
llth was delivered and paid for except the sum of $50.â6. On the 
cotton yarn contract of May 3d there was due for cotton yarn delivered 
a balance of $4,441.27. 

There was found in the hands of the receiver yarn delivered under 
thèse three contracts which had not been paid for as follows : 

Worsted yarn under the contract of Novemlier 19, of the Invoice 

value of $8,358.69 

Cotton yarn under the contract of April 11 of the invoice value of . . . . 50.20 
Cotton yarn under the contract of May 3 of the invoice value of 4,441.27 

The petitioners instituted thèse proceedings to hâve the three con- 
tracts rescinded, the unpaid-for yarn in the hands of the receiver re- 
turned to them, the balance of thèir claim for yarn unpaid for to be 
proved against the estate. The trustée objects that the petitioners are 
not entitled to rescission because they hâve not returned or ofifered to 
return what they hâve received from the bankrupt. This would be 
true in an action at law where the rescission was the act of the party, 
but it is not so in equity where rcscission is asked for of the court. 
In the latter case ail equities will be protected in the decree. Allerton 
V. Allerton, 50 N. Y. 670; Vail v. Reynolds, 118 N. Y. 297, 302, 33 
N. E. 301. 

The trustée also claims that the petitioners are not entitled to re- 
scission because there is no évidence of any intentional misrepresenta- 
tion by the bankrupt or its ofiîcers. This at least in equity is not neces- 
sary. The misrepresentation of a material fact upon which the other 
party relies, even if innocent, is good ground for rescission. Ham- 
mond V. Pennock, 61 N. Y. 145 ; Carr v. National Bank & Loan Co., 
167 N. Y. 379, 60 N. E. 649, 82 Am. St. Rep. 725 ; Smith v. Richards. 
13 Pet. 26, 36, 10 L. Ed. 42 ; Doggett v. Emerson, 3 Story, 700, Fed. 
Cas. No. 3,960; Kell v. Trenchard, 142 Fed. 16, 23, 73 C. C. A. 202. 

We hâve accordingly to inquire whether there was in the state- 
ment of March 17th any misrepresentatioii of a material fact as to the 
financial condition of the Knit Goods Company of February 28th. The 
petitioners insist strenuously that the description in the mémorandum 
accompanying the statement of March 17, 1D05, of assets other than 
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the equity in real estate as "quick," amounts to a représentation 
that thèse assets coiild be promptly realized at the stated amounts. 
The trustée, on the other hand, daims that the word "quick" was used 
merely to distinguish liquid assets from those permanently invested 
in the business, hke real estate and machinery. Katzenburg, who pre- 
pared the statement and handed it to and discussed it with the peti- 
tioners' crédit manager, says that is what he meant by the expression. 
We adopt this construction of the word as more reasonable than the 
construction contended for by the petitioners. 

The petitioners further strenuously côntend that, because the master 
in one of his findings stated that there was no "sufficient conckisive évi- 
dence" that the vahie of the merchandise on hand was not as stated in 
the statement, he required them to prove their case beyond a reason- 
able doubt, or with such completeness as would compel a trial judge 
to direct a verdict in their favor. The phrase was not a happy one, 
but it is clear to us that the master meant by it only that the évidence 
offered by the petitioners was not sufficient to convince him that there 
was a material error. This appears expressly in his second conclusion 
of law, in which he says : 

"Mu eh testlmony has been Introduced tending to raise doubts as to the 
accuracy as to the Items of merchandise and stock ou hand and so on In the 
financial statement of Mareh, 190.5, but it seems to me that the petitioners 
hâve failed to prove by a prépondérance of évidence that said item was ma- 
terially false, nor that they hâve shown the falslty of any other item in the 
statement except as set forth in the findings of fact." 

The master found that some of the assets mentioned in the statement 
and described in the mémorandum accompanying it as "quick" were 
not quick, and also that the amounts charged against the officers on 
the books for return of part of the salaries paid them in the first year 
in accordance with the agreement of employment were not assets. We 
differ with him in thèse particulars, regarding the assets as being quick 
in the sensé that they were not permanent investments like plant and 
machinery, and thinking that the claims against the officers for return 
of a proportion of their first year's salaries were assets. 

In other respects we agrée with the master and the court below that 
the petitioners bave not sustained the burden of proof lying upon them 
to show that the statement of the bankrupt's financial condition as 
of February 88, 1905, contained any material misrepresentation of 
fact. The assets which came into the possession of the receiver Au- 
gust 7th realized very much less than the amounts called for as of Feb- 
ruary 28th, but we cannot infer from that circumstance that the state- 
ment was false. 

Decree affirmed. 
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RBîniERg V. MERCHANTS'-LACLEDB NAT. BANK OF ST. LOUIS 

(Circuit Court of Appeals, Eightli Circuit. October 9, 1909.) 

No. 3,000. 

1. Bankruptcy (§ 408*)— Pkoceedings in Opposition to Dischaege— Spéci- 

fications OF Objection. 

A speeifieatiou of objection to the discliarge of a bankrupt on tbe ground 
tliat he made a false oatti to liis scliedules is sufficient, wtiere it alleged 
that sueli seliedules contained no mention of certain stoclis, or of any 
interest thereln or claim against any third person on aecount of the same, 
but that shortly after the adjudication the banlcrupt commenced a suit 
to recover such stoclis from one to whom he alleged that he had pledged 
the same and claiming to be their owner; and proof of such allégations 
and of the bankrupt's ownership of the stocks subject to the rlghts of the 
alleged pledgee is sufficient to bar his right to a discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 733; Dec. 
Dig. § 408.*] 

2. Bankbuptcy (§ 414*) — Peoceedings in Opposition to Discharge— Meas- 

XJRE OF PeOOF. 

To justlfy the déniai of a bankrupt's discharge on the ground that he 
made a false oath to his schedules, the évidence must be of sufljciently 
clear and convincing character to overcome the presumption of his hones- 
ty ; but it is not required to be of the high degree necessary to sustain 
a conviction for perjury. 

[Ed. Note.^For other cases, see Bankruptcy, Cent. Dig. § ■ 722 ; Dec. 
Dig. § 414,*] 

3. Bankruptcy (§ 408*) — Grounds for Refusal of Discharqe>— Palse Oath. 

To justify the omission by a bankrupt of property from his schedule 
on the ground that he acted on adviee ofcounsel, it must be showu that 
he fully and fairly statedthe facts to his counsel, and acted on his opin- 
ion on a matter of law only. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 733 ; Dec. 
Dig. § 408.*] 

Appeal from the District Court of the United States for the East- 
ern District of Missouri. 

In the matter of Harry J. Remniers, bankrupt. On appeal from 
order refusing discharge. Affirmed. 

Benjamin J. Klene, for appellant. 
Charles M. Polk, for appellee. 

Before SANBORN, Circuit Judge, and CARLAND and POL- 
LOCK, District Judges. 

POLLOCK, District Judge. This is an appeal from an order deny- 
ing the application of appellant, Harry J. Remmers, a bankrupt, a 
discharge in bankruptcy. The facts are thèse : 

Appellant was duly adjudged a bankrupt in an involuntary pro- 
ceeding on April 25, 1903. On May 4th thereafter he made oath to 
his schedules of assets and liabilities, as provided by law, which were 
duly filed in the proceedings. Thereafter, in due time, the bankrupt 
filed his pétition for discharge. To this pétition appellee filed two writ- 
ten spécifications of objections, namely : First, that the bankrupt, 
within four months next preceding the filing of a pétition in bank- 

•For other cases see same toplc & | mumeer m Dec. & Am. Digs. 1907 to date, & Rep'r Indexei 
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ruptcy, had transferred, removed, and concealed some of his property 
and assets witli intent to hinder, delay, or defraud his creditors, specif- 
ically setting forth the character of the assets and the time, manner, 
and form in whicli such act of tlie bankrupt was cliarged to hâve been 
committed. The second spécification of objection, as amended, reads 
as f ollows : 

"The undersigned charges, as a further reason why applicatifs pétition for 
a discharge should not be grauted, that such applicant, on the 5th day of May, 
1903, filed in this proceediiig the schedules of his assets and liabilities re- 
quired by law, said schedules being verifled by the oath of the applicant as by 
law required ; that sald schedules do not contain any mention of 50 sliares 
of the capital stock of the Goesse & Remniers Building & Contracting Com- 
pany (a corporation), of the par value of $100 per share, or of 29 sliares of 
the capital stock of the Carthage Marble & Whlte Lime Company (a corpora- 
tion), of the par value of $100 per share, or of any claim or chose in action 
against any parties witli référence to sald stock ; that thereafter, and on, to 
wit, the 20th day of February, 1905, said applicant flled a suit to the April 
term, 1905, of the circuit court of the city of St. Louis, against Frederick J. 
Remmers, Otto Kulage, Joseph J. Kulage, and Collège Hill Press Brick Works, 
said cause belng No. 30,269, and being now pending on appeal in the Suprême 
Court of Missouri, and said applicant allèges in his pétition filed in said suit, 
and in his amended pétition subsequently flled therein, that on the 19th day 
of July, 1902, he was the owner of the above-mentioned stocks, and that on 
said day and subséquent thereto sald défendants consplred to cheat and de- 
fraud plaintifC of said stock ; that said stock was transferred to défendant 
Otto Kulage as a pledge or hypothecation to secure the repayment of a loan 
of $8,000 and future advancements to bemade, but that said défendants claimed 
that said transfer was a sale of said stock, and not a mère pledge thereof ; 
that thereafter, and during the pendency of this proeeeding in bankruptcy, a 
motion was flled by ilessrs. Hey & Stewart, John B. Satterfleld, and other 
creditors of applicant, praying that George D. Harris, Esq., trustée in bank- 
ruptcy herein, be removed ; and that on the taking of testimony iu said mo- 
tion before Hon. Walter D. Ooles, spécial master, on to wit, the 8th and 9th 
days of February, 1905, sald applicant testlfled upon his oath that at the tlme 
of his adjudication in bankruptcy and of his filing said schedules, he was the 
owner of the above-mentloned stocks, or of some interest In same, or of some 
chose in action witli référence thereto. Wlierefore the undersigned charges 
that at the time of the making of his sald inventory and schedules In this pro- 
eeeding said applicant was the owner of some interest in said shares of stock, 
or of some chose In action with référence thereto, and that said applicant 
knowingly and with fraudulent intent made a false oath to his said hiventory 
and schedules, in that he faiJed therein to make any mention of his ownership 
of or interest iu or to the aforementioned shares of stock, or of some chose iu 
action with référence thereto. Wherefore the undersigned prays that said ai>- 
plicant's pétition for a discharge be denied." 

To the sufficiency of thèse spécifications of objections the bankrupt 
interposed no exceptions, but joined issue thereon by fihng a gênera] 
déniai thereto. The référée in bankruptcy, as spécial master, took, 
read, and considered the proofs on issue so joined, and reported to the 
court, recommending the pétition for discharge be denied on both spéc- 
ifications of objections made. On a hearing before the court on ex- 
ceptions to this report, the exceptions were overruled, the recommenda- 
tion of the master followed, and an order entered denying the pétition 
on both grounds of objections made by the bank. I.'Vom this order 
the bankrupt appeals. 

The ground of error claimed by the bankrupt, in so far as the first 
spécification of objection is concemed, challenges the sufïiciency of 
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the proofs adduced to siistain the order made. A considération of this 
branch of the case, has compelled an examination of ail the proofs 
found in the record touching the same; but, from the view we hâve 
taken of the entire case it becomes unnecessary to express an opinion 
on this branch. However, as said by Judge Philips (In re Stout [D. 
C] 109 Fed. 794): 

"It is the recognized rule of the fédéral courts — and especially in matters 
of bankruptey — that on review of the décision of a référée, based upou his con- 
clusions on questions of fact, the court will not reverse his flndlngs, uniess 
the same are so manifestly erroneous as to Invoke the sensé of justice of the 
court. In re Waxelbaum (D. C.) 101 Fed. 228. This rule niust, of necessity, be 
observed by the courts, where the flndlngs and conclusions of the référée are 
based upon conflicting testimony. He sees and hears the , witnesses, and his 
vantage ground is nmch better than that of the court for determinlng the 
credibllitj" of the witiiesses and the weight of their testimony." 

See, also, In re Noyés Bros., 127 Fed. 286, 62 C. C. A. 218. 

Passing, then, to the errors assigned on the ruling of the court 
sustaining the second spécification of objection, it is first insisted this 
spécification is insufficient in form and substance to sustain the order 
made by the court. For this reason the spécification is above set forth 
in haec verba. From an examination of the language of this spécifi- 
cation, it is âeen the vérification of the schedule by the baiikrupt as 
required by law is charged. It is further charged 50 shares of the 
capital stock of the Goesse & Remmers Building & Contracting Com- 
pany, of the par value of $100 per share, and 29 shares of the capital 
stock of the Carthage Marble & White Lime Company, of the par 
value of $100 per share, in which the bankrupt had an interest, vcere 
omitted from the schedules. Where fore it is specifically charged ap- 
pellant knowingly and with fraudulent intent made a false oath in veri- 
fying his schedules, from which ail mention of thèse shares of stock 
or appellant's interest therein is omitted. 

It seems to us this is entirely sufficient. It fully advises appellant 
of the nature of the charge preferred against his conduct, and informs 
the court of the précise nature of the issue to be tried. True, in addi- 
tion to what has been stated, the objection contains statements of the 
source from which the objector obtained its knowledge, and other 
evidential f acts ; but this does not detract from the force of the charge 
made against the bankrupt's act. It has been held to be error, in speci- 
fying objections in opposition to a bankrupt's application for discharge, 
to merely follow the language of the act. The rule is the facts relied 
on to prevent a discharge must be pleaded with sufficient certainty of 
détail as to apprise the bankrupt of the charge he has to meet and to 
enable the court to understand the issue to be examined and deter- 
mined bv it. In re Matthew McNamâra, 2 Am. Bankr. Rep. 566; In 
re Milgraum (D; C.) 12 Am. Bankr. Rep. 306, 129 Fed. 827; In re 
Thomas "(D. C.) 1 Am. Bankr. Rep. 515, 92 Fed. 913; In re Holman 
(D. C.) 1 Am. Bankr. Rep. 600, 92 Fed. -512. 

Again, as has been seen from the statement made, the bankrupt did 
not except to the form of this objection for the purpose of testing it? 
sufficiency in law, but joined issue thereon and proceeded to the trial, 
treating the objection made as sufficient in the trial court. 
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It is further contended by appellant the charge made, if sufficient in 
law, was not sustained by the proofs adduced in its support ; it being 
the contention of the bankrupt the charge made must be supported 
by that high degree of certainty of proof required to support a convic- 
tion for the crime of perjury. The case of State v. Hunter, 181 Mo. 
338, 80 S. W. 955, is cited as declaring the correct degree of proof 
required in such case. From an examination of the record it appears 
beyond controversy the bankrupt had, prior to the institution of the 
proceedings against him, owned the shares of corporate stock charged 
in the second spécification of objection; that he had pledged thèse 
shares to one Otto Kulage by bill of sale to secure the repayment of 
the sum of $8,000 borrowed money and any further advances, none of 
which were made; that, subject to the rights of Kulage, he owned 
thèse shares at the date he verified his schedules, and in such sched- 
ules he neither mentioned such shares nor his interest therein. Thàt 
he knew of his interest in the shares at the time this vérification was 
made, and believed the value of the shares to be some $40,000 above 
the amount they were pledged to secure, is shown by his own testimo- 
ny given on the hearing of an application to remove his trustée in bank- 
ruptcy, and from the fact that he thereafter brought his action in the 
circuit court of the city of St. Louis against Kulage and others, in 
which he asserted his ownership of the shares, subject to the lien of 
the pledge at.the date he verified his schedules. That his omission to 
schedulethe shares and state his interest therein was not an oversight 
or unintentional mistake on the part of the bankrupt is attested by the 
fact that he defended against the adjudication in bankruptcy on the 
ground that he was not insolvent, admitted indebtedness against him- 
self of some $10,000 or $13,000, claimed assets of only about the same 
value, and at that time made no mention whatever of his ownership of 
or interest in the shares. From ail of which it must be held the charge 
made in the second spécification of objection, that he knowingly and 
with fraudulent intent made a false oath in scheduling his assets in vio- 
lation of the statute, is sustained. In re Breiner (D. C.) 11 x\m. Bankr. 
Rep. 684, 129 Fed. 155; In reGailey, 11 Am. Bankr. Rep. 539, 137 
Fed. 538, 63 C. C. A. 336. 

The contention made by appellant that the same high degree of 
proof is hère required to sustain the objection to his discharge on the 
ground of making a false oath to his schedules that would be re- 
quired to support a conviction against him on a charge of perjury for 
such false swearing is not sound. The hearing of the bankrupt's ap- 
plication for a discharge frorn his unpaid liabilities, on objection made 
thereto, was in no sensé a criminal proceeding, to be followed in the 
event of his conviction by a forfeiture of either his liberty or property 
by way of punishment. The sole injurious conséquence resulting to 
the bankrupt on sustaining such objections was to deny him a discharge 
from further liability of his just debts dischargeable by the law. True, 
the disclosures made by the proofs on such hearing might reflect in- 
juriously on the conduct of the bankrupt. So might the évidence tak- 
en in the trial of any cause or proceeding. The presumption is that 
men are honest ; that their acts were prompted by an honest purpose. 



488 173 FEDERAL EEPOKTEB. 

He who charges to the contrary, in order to prevail, must ofïer such 
clear and convincing proofs as will overcome this presumption and the 
proofs oiïered to réfute the charge made, and thus satisfy reasonable 
minds of the truth of the charge. Troeder v. Lorsch et al., 150 Fed. 
710, 80 C. C. A. 376; lare Howden (D. C.) 111 Fed. 733; ïn re Leslie 
(D. C.) 9 Am. Bankr. Rep. 565, 119 Fed. 406. This, we thinl<, was donc 
in this case. 

Finally, it is contended by appellant his failure to schedule the shares 
in question and set forth fully and truth fully his interest therein was 
due to the advice of his counseL This contention we dismiss from 
further considération, for the reason we are not convinced from a 
reading of the record that appellant fully and f rankly disclosed the 
facts within his knowledge relating to thèse shares to his counsel at 
the time or before his schedules were prepared and verified, and re- 
ceived and acted on his opinion as a matter of law, as must be done 
before the advice of counsel may be pleaded in justification or excuse 
of the charge made. In re H. D. Berner, 4 Am. Bankr. Rep. 395 ; In 
re Breitling, 13 Am. Bankr. Rep. 129, 133 Fed. 146, 66 C. C. A. 313. 

By the omission of appellant to schedule the shares of stock in 
question, property of large value was lost to the trustée as représenta- 
tive of his creditors. That such omission must hâve been prompted by 
a désire on the part of appellant to avail himself of the proceeds, to 
the exclusion of his creditors, from a considération of the entire case, 
becomes almost conclusive. 

It follows the order of the trial court denying the discharge in 
bankruptcy prayed on the second amended spécification of objection 
interposed by the bank was right, and must be affirmed. 

It is so ordered. 



JOHNSON V. WILLAPA LUMBER 00. 

(Circuit Court of Appeals, Nlnth Circuit. October 18, 1909.) 

No. 1,685. 

Appeal and Eekor (§§ 691, 702*)' — Questions Peesented for Review — Limi- 
tation BT Omissions feom Record. 

Assignments of error relating to the admission of évidence or the in- 
structions to the jury cannot be considered, where the record contains 
only a portion of the évidence and the charge of the court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 2900- 
2904, 2936-2938; Dec. Dig. i§ 691, 702.*] 

In Error to the Circuit Court of the United States for the Western 
Division of the Western District of Washington. 

Action by the Willapa Lumber Company against J. J. Johnson. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

W. H. Abel, for plaintiff in error. 

Chas. E. Miller, Ralph Woods, George H. Whipple, and Chickering 
& Gregory, for défendant in error. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

*For otter c&see see same topic & § numbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexe» 
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MORROW, Circuit Judge. This was an action at law, brought by 
the défendant in error, Willapa Lumber Company, a corporation or- 
ganized and carrying on business under and by virtue of the laws of 
the State of lowa, against J. J. Johnson, plaintiff in error, a citizen of 
the State of Washington, to recover damages for breach of contract to 
deliver to the défendant in error at its mill boom 5,000,000 feet of 
fir logs at $5.75 per 1,000. The plaintiff in error having delivered 2,- 
l'72,318 feet, the suit was to recover the damages for his failure to 
dehver the quantity of logs provided in the contract. The trial of the 
case before a jury resulted in a verdict and judgment in favor of the 
défendant in error for the sum of $10,603.80. The assignments of 
error relate to the admission of évidence and instructions to the jury. 

It is recited in the bill of exceptions that the testimony contained iii 
the record "is only a portion of the testimony adduced upon said 
trial relating to the matters mentioned therein by the défendant." It 
is further recited that : 

"In the gênerai charge and instructions of the court to the jury, delivered 
after ail arguments of eounsel had been made, the foUowlng language was 
nsed by the court, the sanie beiug only a small fraction of what was sald by 
the court in tliat behalf : "There was a breach of the contract, and the court 
instructs you that the plaintiff is entitled to bave a verdict for at least nomi- 
nal damages.' " 

In the absence of the testimony introduced upon the trial of the case 
in the court below, and the instructions of the court to the jury, there 
is no record upon which this court can review the action of the court 
with respect to the matters assigned as error. 

The judgment of the Circuit Court is affirmed. 



nOHTEL et al. v. BARTHEI. et al. 
(Circuit Court, S. D. New York. October 2(5, 190!).) 

1. Patents (§ 310*)— Suit fob Infeingement— Sufficiency of Birx. 

A bill for infringement of a patent need not allège that the invention 
had not been abandoned before the granting of the patent. 

rEd. Note.— For otlier cases, see Patents, Cent. Dig. §§ 507-513; Dec. 
Dig. §-310.*] 

2. Patents (§ 310*) — Suit foe Infrtngement — Pi.eadinq — Profebt of Patent. 

An insulRcient avennent of the formai requisites of a patent in a bill 
for its infringement is eured by profert of the patent, which makes it a 
part of the bill for purposes of a demurrer. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 515 ; Dec. Dig. 
§ 310.*] 

3. Patents (§ 310*) — Suit fof. Infringement— Sufficiency of Bill. 

A bill for infringement of a patent is not bad because it allèges on 
information and belief onlv matters which are not required to be alleged 
at ail. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 310.*] 

4. Patents (§ 310*)^ — Suit for Infringement— Sufficiency of Bill. 

.\n allégation of infringement in a bill for infringement of a patent held 
suflicient. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 511; Dec. Dig. 
f 310.*] 

*For other cases see same topic & § nuhbeb 1d Dec. & Am. Digs. 1907 to date, & Rep'r Icdezes 
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6. PATENTS (§J 289, SIO*) — Suit foe iNrBiNQEMENT— Défenses— Lâches. 

In a suit (or Infrlngement of a patent, lâches is a défense, and cannot 
be raised by demurrer, unless It afflrmatively appears on the face of the 
bill. 

[Ed. Note.— For otlier cases, see Patents, Cent. Dig. f 4G8 ; Dec. Dlg. {} 
289, 310.» 

Lâches as défense In suit for infringement, see notes to Taylor v. Sawyer, 
Spindle Co., 22 G a A. 211; Richardson v. D. M. Osbome & Co., 36 0. 
C. A. 613.] 

6. C30URTS (i 347*)— Pleading— FoRMAL Eequisites of Bill. 

A bill In equity in a fédéral court Is not demurrable because not signed 
jor verified by complalnant, neither being required by the rules. 
[Ed. Note. — For other cases, see Courts, Dec. Dig. § 347.*] 

7. Patents (i 310*) — Suit fob Infeinoement— Multifariousness of Bill. 

A bill for Infrlngement of a patent agalnst two or more défendants, 
who are charged with Infringement severally, Is multifarious. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. § 518; Dec. Dig. 
I 310.*] 

In Equity. Suit by Karl Fichtel and Ernst Sachs, partners as 
Fichtel & Sachs, against Christiana Barthel and Edward F. Daly, part- 
ners as Barthel & Daly, and Albert F. Miller. Demurrer to bill sus- 
tained. 

John H. Hazleton, for complainants. 
Kenyon & Kenyon, for défendants. 

WARD, Circuit Judge. The défendants demur to a bill for infringe- 
ment of letters patent, first, because the bill fails to aver that the in- 
vention had not been abandoned before letters granted. The bill must 
aver everything that is made a condition précèdent, in section 4886, 
U. S. Rev. St. (U. S. Comp. St. 1901, p. 3383), to the right to letters. 
It provides, inter alia, that an inventor may obtain a patent for his 
invention, if it has not been "in public use or on sale in this country for 
more than two years prior to his apphcation unless the same is proved 
to hâve been abandoned." Abandonment is a défense, and I do not 
think it lies upon the inventor to prove in the first instance that he has 
not abandoned his invention. 

The next objection is that the bill is defective on its face because it 
merely states that the patent was "signed and countersigned by the 
proper officers of the Department of the Interior and the Patent Office, 
respectively." If this were ail, the objection would be good; but the 
complainants hâve made profert of the patent in their bill. This makes 
it a part of the bill, and subject to a demurrer (International Co. v. 
Maurer [C. C] 44 Fed. 618; Fowler v. City of New York, 121 Fed. 
747, 58 C. C. A. 113), and an examination shows that it was signed 
as required by law. 

The next objection is that the complainants allège on advice ind 
belief matters that must be within their personal knowledge. I thmk 
the Gomplaint can, be read without Connecting the expression "they are 
advised and believe" with the other statements in, article 6, of some 
of which they must hâve personal knowledge ; e. g., gênerai acquies- 

•For other cases ses same topic & i ndmseb In Dec. & Am. Dlgs. 1907 to date, b Rep'r IndezM 
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cence in their rights, But this is not a necessary averment, and the 
entire omission of it would not prevent their right to a final injunction 
or to an accounting. Wirt v. Hicks (C. C.) 46 Fed. 71. The same 
remark is true as to the statement that the défendants are making 
profits. 

It is next suggested that there is no averment that the défendants 
threaten to continue their infringement, and that the demurrer should 
be sustained under Judge Lacombe's décision in Wyckoiï v. Wagner 
Typewriter Co. (G. C.) 88 Fed. 515. In that case the bill simply 
stated: 

"Sald défendant did, as your orator Is Informed and believes, withput a 
Ueense, etc., In infringement of the aforesaid letters patent, œaUe and vend 
the sald Invention." 

In this case, however, the bill states: 

"And your orators further show unto your honore upon Information and 
belief that the said défendants," etc. 

I regard this as équivalent to a statement that thçy aver on infor- 
mation and belief. 

The défendants next object that, the bill alleging infringement since 
the date of the patent, April 18, 1895, and prior to the filing of the cbin- 
plaint, May 4, 1909, a period of 14 years, there is nothing to show 
either that the infringement was not continuons, or that it did not ail 
occur more than 6 years before the filing of the bill. It is argued that 
on the former hypothesis the complainants are not entitled to an injunc- 
tion because of lâches, and on the latter that they are not entitled to an 
accounting. Lâches is a matter of défense, and a bill is not demurrable 
unless it clearly shows, which it does not, that the complainants hâve 
bèen guilty of lâches. The statute of limitations must be pleaded. 

The bill is also objected to because it does not appear on its face that 
it was subscribed to by the complainants, or either of them, and because 
the notary has not stated that the affirmant had conscientious scruples 
against taking an oath. I hâve never seen an affirmation in which thé 
notary did màke such a statement. At ail events, thèse objections are 
frivolous, because the equity rules do not require a bill to be signed 
or to be verified by the parties (rule24; 16Cyc. 366); the only consé- 
quence of not verifying the bill.being that it cannot be usfed as an affi- 
davit, e. g., on a motion for a prelîminary injunction (Black v. Henry 
G. Allen Co. [G. G.] 42 Fed. 618, 623, 9 L. R. A. 433). 

Among so many frivolous and technical objections I find one that 
seems to me substantial, namely, that the cortiplainants, by charging the 
défendants as joint ând several infringers, hâve combined distinct and 
independent causes of action which do not affect ail the défendants. 
In other words, they cannot prove in the same case that the défend- 
ants Barthel and Daly, who are copartners, and Albert F. Miller, the 
other défendant, hâve been guilty of separate and independent acts of 
infringement. 

For this reason the demurrer is sustained, with costs, but with kave 
tô the complainants to amend within 10 days, or in default thereof the 
bill will be dismissed; 
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In re EVERTBODY'S GROCERY & MEAT MARKET. ' 
(District Court, D. Oklahoma. July, 1908.) 

1. BaNKEUPTCT (§ SI*) — lA-VOLUNTABT PeOOEEDUSTGS — PaRTNERSHIP— REQUI- 

SXTES OF Pétition. 

In a pétition In invoUintary bankruptcy against a partnership only, it is 
not liécessary to allège the insolvency of the indlvldual partners, nor that 
• tUe Suivent partners, if any, consent to tlie adjudication. 

[Ed. Note. — For otlier cases, see Bankruptcy, Dec. Dlg. § 81.*] 

2. Bankeuptcy (§ 69*)— Partnership— "Pebson." 

A partnership is a "person" in the sensé In which that terin Is used in 
the fédéral bankruptcy act (Aet Cong. July 1, 1898, c. 541, § 1, subd. 15, 
36 Stat. 544 [U. S. Comp. St. 1901, p. 3410]). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. | 69.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5322-5335, vol. 
8, p. T752.] . - . _ 

In the matter of ,Everybody',s Grocery & Méat Market, alleged bank- 
rupt. On demurrer to pétition. Demurrer overruled. 

F. L. McCain, for creditors. 
N. A. Gibson, for défendant. 

CAMPBELL, District Judge. The bankrupt demiirs to the pétition 
in involuntary bankruptcy filed herein, for the reason, first, that it does 
not state facts sufficient to give this court jurisdiction of this cause ; 
and, second, because it does not statp facts sufficient to constitute a 
cause of action. It is urged in argument that the pétition is fatally 
defective in.that it does not state that the individual partners, of the 
alleged bankrupt are also insolvent, or that such of the members as 
are splvent consent to the adjudication of the partnership as a bank- 
rupt. 

The acts of bankruptcy charged in the pétition are, first, that they did 
on the Ist day of.June, 1908, jvhile insolvent, pay to the Hale-Halsell 
Grocery Company the sum ol$100, withintent to prefer said grocery 
ctpmpany oyer their other creditors; and, second, that on the Yth 
day of June, 1903, the bankrupt transferred and conveyed ail of 
its.assets to orie.'W.. F. Vap4ever,, with intent to hinder and delay its 
creditors, It is f urther alleged that said Everybody's Grocery & Méat 
Market is insolvent. 

The first act of bankruptcy alleged cornes within subdivision 2 of 
section 3 of the bankruptcy act (Act July 1, 1898, c. 541,. ,30 Stat. 546 
[U. S. Comp. St. 1901, p. 34^3]); the second act alleged cornes within 
subdivision 1 of said section, 3, If thç bankrupt were an individual, 
it seems clear the allégations of the pétition would be sufficient. Being 
a partnership, is.it necessary that the pétition should alsO; state that 
each individual partner is insolvent? Since the case of In re.Berten- 
shaw, 19 Am. Bankr. Rep. 589, 157 Fed. 363, 85 C. C. A^ 61, 17 L. 
R. A. (N. S.) 886, decided by the Circuit Court of Appeals for this cir- 
cuit, it is e^tablished as the hv;/ of this circuit that a partnership is in- 
solvent if the partnership property is insufficient to pay the partner- 

*For other oases se* same toplc & S ntjmbeb in Dec. & Am. Olgs. 1907 to date, & Rep'r Indexes 
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ship debts, because it is a "person" in the sensé in which that term is 
used in the act, and because any "person" is insolvent, in contemplation 
of the bankruptcy act, whose property, at a fair valuation is insuiïïcient 
to pay his debts. The partnership is considered as an entity, separate 
and distinct from the individual members composing it, and as said by 
the court in the Bertenshaw Case : 

"The only test was that declared by the act itself, the Insufficiency of the 
property of the person, the partnership, to pay the persons, the partnership's 
debts." 

The adjudication of the partnership and the administration of the 
partnership property in bankruptcy in no way affects the remedy which 
partnership creditors hâve against the individual partners for so much 
of the firm indebtedness as exceeds partnership assets. As said by the 
Circuit Court of Appeals in the Bertenshaw Case : 

"Under this aet, the partnership may make an assignment or commit some 
other act of baniiruptcy and be adjudged a bankrupt, while many of its mem- 
bers are solvent and camiot be so adjudged, * * * The creditors of the 
partnership may subject the Individual property of the unadjudicated partners 
to the payment of their debts before, during, or after the banlcruptcy proceed- 
Ings, by actions at law, by suits in equity, or other proceedings, just as théy 
may the property of Indorsers upon the commercial paper of the flrm, or the 
property of surettes, for its obligations." 

It was not, therefore, necessary for the petitioning creditors in this 
case to allège the insolvency of the individual partners. 

Is it necessary that the pétition should allège that the solvent part- 
ners of said concern, if any, consent to the adjudication? Section 5h 
of the bankruptcy act provides : 

"In the event of one or more but not ail ôf tlie members of a partnership 
being adjudged bankrupt, the partnership property shall not be administered 
In bankruptcy, unless by consent of the partner or partners not adjudlcated 
bankrupt; but such partner or partners not adjudieated bankrupt shall settle 
the partnership business as expeditiously as its nature will permit, and account 
for interest of the partner or partners adjudieated bankrupt." 

In the Bertenshaw Case, supra, the court say, in référence to the 
foregoing clause : 

"ïhe interprétation of this clause, therefore, is that where a partnership 
has committed an act of bankruptcy, and where it has been adjudged bankrupt, 
as well as where it has not, and one or more but not ail of its members hâve 
been adjudged bankrupts, the partnership may not be administered in bank- 
ruptcy without the consent of the partner or partners who were not adjudged 
bankrupts." 

It will be seen that, as viewed by the court in the case cited, this 
clause has référence to cases where One or more but not ail of the 
members of a partnership are adjudged bankrupts, either with or with- 
out the adjudication of the partnership. It further appears that it ,is 
the administration of the partnership assets, rather than the adjudica- 
tion,- that is made to dépend upon the consent of th^ solvent memberS 
of the partnership. 

In this case it is sought only to adjudge the partnership a bankrtipt, 
and no proceedings are instituted against any of the individual metn- 
bers of the partnership. It is held that it is not necessary that the con- 



4i9|4 173 FEDEKAL EBPOllTBB. 

sent of the solvent.jiienilpers of the partnership, if any, in this case 
should be alleged in the pétition as a prerequisite to adjudication; 
It follows, that the demurrer must be overruled, and it is go ordered. 



WALSH V. NEW YORK, N. H. & H. R. CO. 

(Circuit Court, D. Massaclausetts. Oetober 26, 1009.) 

No. 605. 

1. Masteb ,AND Servant (§ 87*) — Iîaii.eoads— Fedekal Emploïer's Liability 

■ ÀCT— CÔNSTITUTIONALITY. 

' The fédéral employer's lial>ility act of April 22, 1908 (S5 Stat. G5, e. 
149), wliicli maltes every Interstate carrier by railroad liable In damages 
for tlie injury or deatli of any employé while employed in sucli commerce 
through the négligence of any offlcer, agent, or employé of sueh carrier, 
or'by reàson of any defect or ihsuiHeléney due to Its négligence in its 
cars, éngines, appliance^, machinery, traclv, etc., is constitutional. 

[EM. Note. — For other cases, see Master and Servant, Cent Dlg. | 138; 
Dec. Dlg. § 87.*] 

2. Courts (§ 363*) — Stati; .Statute as Detebmining Survival of Cause or 

Action. ., , j .• , 

Recourse eannot be had to a state statute to détermine whether or not 
a cause of action given by a fédéral statute survives. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. | 9S9; Dec. Dig. 
§ 3(53.* , , 

State lavvs as rules of décision in fédéral courts, see notes to Wilsou 
V. Perrin, 11 C. C. A. 71; Hill v. Hlte, 29 C. C. A. 553.] 

3. DEATH (§ 10*) — FEDERAL EMPLOYER'S LlABItlTY ACT— SUBVIVAL OP CaUSE 

OF Action for Injury. 

ït^^ cause of action for an injury to. an employé of an, Interstate carrier 
by railroad, given by section 1 of the fédéral employer's liability act of 
April 22, 1908 (35 Stat. 65, c. 149), does not survive the death of the ijer- 
sqn injured, and damages for hls coflscious sufferiug are not recoverable 
in an action for iils death. 

[Ed. Note.— For other cases, see Death, Dec. Dlg. | 10.*] 

At L>aw. Action by Mary Agnes Walsh, administratrix, ' âgainst the 
New York, New Haven & Hartford Railroad Company. (Dm demurrer 
to décoration. Demurrer. sustained as to counts 1, 3, 4, and 6, and 
overruled as to counts 3 and 5. 

Saltonstall, Dodge & Carter and E^ndicott P. Saltqnstall, for plaintifr. 
Chpate, Hall & Stewart> for défendant. 

LOWELL, Circuit Judge. The ernployé's administratrix bas filed 
a déclaration in eight counts. The first six are based upon th& fédéral 
act of April 22, 1908 (35 Stat 65, c. 149). AU allège theejçistenceof 
thç ernployé's widow and, children. Tbe first count allèges the eirir 
ployé'p suflfer jtig^ . caused by the négligence of the défendant, and its 
agents; tlie second, the .ernployé's de.ath' from the same causp ; , the 
tliird, both sufïering and death from the same cause; ithp; fou.rth, thç 
ernployé's sfiffering, caused by the defendant's defective machinery, 
etb;,; théififth, the employé's death i from the sa.me cause; the sixth, 

•For.otlièr oses see same toplc & i NUMîEKln'Dec. & Am. Digs. 1907 to. date, & Rep'r Indexes 
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both su ffe ring and death from the same cause. To summarize, the 
first three counts charge the defendant's neghgence in the language of 
the statute ; the next three counts charge defective machinery, etc. ; 
the first and fourth counts allège conscious suffering only ; the second 
and fifth counts, death only; the third and sixth counts each allège 
both conscious suffering and death. The seventh and eighth counts 
were demurred to ; but as to them the demurrer has been waived, 
and they need not be considered hère. 
Section 1 of the act reads as follows: 

"Bvery common carrier by rallroad while engaging In commerce between 
any of the several states or teiTltories, or between any of tbe States and terri- 
tories, or between the District of Columbia and any of the states or territorles, 
or between the District of Columbia or any of the states or territorles and 
;iny foreign nation or nations, shall be liable in damages to any person suf- 
fering injury whlle he is employed by such carrier In such commerce, or, in 
case of the death of snch employé, to his or her Personal représentative, for 
the b«neflt of the survivlng widow or husband and chlldren of such employé ; 
and, if none, then of such employé's parents ; and, if none, then of the next of 
kin dépendent upon such employé, for such injury or death resulting in whole 
or In part from the négligence of any of the offiçers, agents, or employés of 
such carrier, or by reason of any defect or insufficiency, due to its négligence, 
in its cars, engines, appliances, machinery, track, roadbed, works, boats, 
wharves, or other equlpment." 

The defendant's first ground of demurrer is the alleged unconstitu- 
tionality of the statute as a whole. Without reasoning the question 
thus raised, this court may well leave it for the décision of a higher 
court, and may formally hold that the first section of the act is con- 
stitutional. With this resuit agrées the only decided case. Watson 
V. St. Louis, etc., R. R. (C. C.) 169 Fed. 942. 

The défendant has further demurred to counts 1 and 4, contending 
that the employé's cause of action to recover for his conscious suffer- 
ing did not survive to his adrni.nistratrix, although the existence of 
some of the statutory relatives was alleged. As the cause of action 
is given by a fédéral statute, this court cannot hâve recourse to a state 
statute in order to détermine whether the cause of action survives or 
not. Schreiber v. Sharpless, 110 U. S. 76, 80, 3 Sup. Ct. 423, 28 L. 
Ed. 65 ; B. & O. R. R. v. Joy, 173 U. S. 226, 230, 19 Sup. Ct. 387, 
43 L. Ed. 677 ; U. S. v. De Goer (D. G.) 38 Fed. 80 ; U. S. v. Riley 
(D. C.) 104 Fed. 275. Rev. St. § 955 (U. S. Comp. St. 1901, p. 697) 
provides that: 

"When either of the parties, whether plalntiff, or petitioner, or défendant, 
in any suit in any court of the TJnited States, dies before flnar jndgment, the 
exécuter or administrator of such deceased party may, in case the cause of 
action survives by law, prosecute or défend any such suit to final judgment." 

This section does not itself provide what causes of action shall sur- 
vive, but, in the absence of other controlling statute, leaves the matter 
to the comnion law. In the case at bar, therefore, the state statutes 
are inapplicable, there is no gênerai fédéral statute, and the particular 
statute in question, the act of 1908, says nothing 'àbô'ut survival. 

Thus remitted to the common law, at which survival is out of the 
question, we must hère hold that the cause of action did not survive, 
and so that counts 1 and 4 are demurrable. Fulgham v. Midland Valley 
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Co. (C. C.) 167 Fed. GGO. As the statute is in many respects loosely 
drawn and ambignous, so that the intent of Congress does not ahvays 
appear clearly, the court is justified in saying that this resuit has been 
reached with rehictance. The maxim, "Actio personalis moritur cum 
persona," has not always commended itself. Pollock on Torts (Webb's 
Ed.) p. 71. The survival of the cause of action in this case is allowed 
by the statutes of many states. That one who has suffered in body 
and in purse by the fault of another, and so has a cause of action 
against the wrongdoer, should, as to his own estate, be deprived of this 
remedy by the delays of the law, or, without such delay, by his death, 
before or after action brought, whether connected or unconnected with 
his first injury, seems to me, as to Sir Frederick Pollock, a barbarous 
rule. The intent or the overéight of the Législature has established 
the rule in this case. 

The défendant has further demurred to counts 3 and G, contending 
that each of thèse counts has improperly joined liability for conscious 
suffering to liability for the employé's death. For the reasons above 
stated, thèse counts are bad, at least in part, and that which is good 
in them is unobjectionably stated in counts 2 and 5. As to counts 3 
and 6 the defendant's demurrer is therefore sustained. 

The demurrer to the first, third, fourth, and sixth counts is sus- 
tained. The demurrer to the second and fifth counts is overruled. 
The seventh and eighth counts are not now objected to. 



IIOCLIIIAN V. COEPORATION OF ST. ANTHONY IN NEW BEDFORD. 

(Circuit Court, D. Massachusetts. November 2, 190J).> 

No. 123. 

1. CosTS (§ 57*)— ExPENSES or Auditobship— AIassaciiusetts Pbactice. 

Wliere an auditor was appointed by a fédéral court in Massachusetts, 
in conforniity with the state practice, by cousent of parties, it is wlthln 
the discrétion of tlie court to tax the fées of the auditor and of the steno- 
grapher eniployed at the hearlng before him to the loslng party. 

[Ed. Note. — For other cases, see Costs, Dec. Dlg. § 57.*] 

2. CosTS (§ 153*)-^Taxable Costs— Expenses of Auditobship. 

Where, in an action on a building contract to recover a balance due, an 
auditor was appointed by consent of parties, who took a large amount of 
testiniouy, not only on plaintiff's clalm, but also on a set-off claimed by 
défendant, whlch was wholly dlsallowed, and plalntifC recovered on a jury 
trial, although only a part of the amount claimed, he was entitled to bave 
the fées of the auditor and stenographer on the hearhig before him taxed 
as costs. 

[Ed. Note.— For other cases, see Costs, Dec. Dig. § 153.*] 

Action by Michael J. Houlihan against the Corporation of St. An- 
thony in New Bedford. On appeal from clerk's taxation of costs. 
Appeal sustained. 

See, also, 165 Fed. 511. 

•For other cases see same toplc & § Ijumber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Inâejiei 
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Gardner, Pirce & Thornley, Rathbone Gardner, Williams & Cope- 
land, and Hallowell & Hammond, for plaintifï. 

James E. Cotter, Joseph T. Kenney, and Asa P. French, for de- 
fendant. 

LOWELL, Circuit Judge. The plaintiff brought an action of con- 
tract to recover the balance of the price alleged to be due for building 
a church. Before jury trial the foUowing rule was entered : 

"And now, to wit, February 12. lOOC, by agreement of parties, it Is ordered 
by the court that Clarenœ H. Cooi^er, Esq., be, and he hereby Is, appointed 
auditor in the above-named action, to hear the parties, state the facts, and 
report the questions of law and f act relating thereto, which elther party may 
request." 

The accounts were complicated, and the hearings numerous, extend- 
ing over two years or more. Some time after the hearings began, 
the défendant filed by leave of court a déclaration in set-off, claim- 
ing therein $52,772.05, the hearing on which proceeded before the 
auditor conjointly with the hearing on the plaintifif's original claim. 
The évidence on both claims was taken stenographically, and filled 
about 2,600 pages. The auditor's labor in preparing bis final report, 
was very considérable. From time to time the fées of the auditor 
and stenographer were paid in equal shares by the two parties. The 
auditor found against the defendant's claim, and in favor of the 
plaintifï in the original suit in the sum of $34,082.08. The défendant 
did not pursue further its proceeding in set-ofï. 

Thereafter the plaintifï's original case was tried to a jury, and a 
verdict was rendered in his favor for $4,000, with interest from De- 
cember 15, 1904. Final judgment has been entered. The clerk's tax- 
ation of costs disallowed the half payment which had been made by 
the plaintiff to the auditor and the stenographer. From this disallow- 
ance the plaintifï has appealed to the court. 

In Primrose v. Fenno, 113 Fed. 375, s. c. on appeal 119 Fed. 801, 5G 
C. C. A. 313, this court and the Circuit Court of Appeals held that 
where the référence to an auditor was by direction of the court, with- 
out request or agreement of parties, the payment of the auditor's fee 
was in the discrétion of the court, and might be allowed to fall one-half 
on each party. In the opinions rendered it was intimated that the 
argument for taxation of the auditor's fee in the costs of the case 
would be stronger if he were appointed by agreement of parties, or 
at the request of either party. From the language of the two opinions, 
I am satisfied that in the case at bar I bave at least a discrétion to tax 
the auditor's fee wholly against the défendant. 

There seems no reason why this should not be done, except that the 
plaintifï originally claimed some $36,000, while he recovered only $4,- 
000 and interest. If it be true that the auditor's fee is taxable in 
the court's discrétion, like the fee of a master in chancery, then an 
unreasonable claim on the plaintifï's part might induce the court to 
discriminate against him in the taxation of his costs. Hère, however, 
the défendant resisted the plaintifï's just demand, and, in addition, 
made a large claim against him which was shown to be unfounded. 
173 F.— 32 
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The State practice and its necessarily limited application in tliis court 
were explained fully in Fenno v. Primrose. 

The stenographer's fee appears to me to stand on ail fours with 
the auditor's. A hearing before an auditor, especially a long hearing 
such as the one under considération, like most auditor's hearings in- 
A^olving complicated accounts, cannot be conducted without a sténo- 
graphie report of the testimony. A conscientious auditor would or- 
dinarily refuse to sit without a stenographer. This was not always 
true; but the court should take notice of modem conditions. In this 
district the stenographer's fee cannot be taxed in an ordinary jury trial 
without agreement of parties ; but the two cases are not analogous. A 
jury is not allowed, speaking generally, to hâve access to the stenog- 
rapher's report, and it is rather a ])ractical necessity of counsel in taking 
exceptions during the trial and in suing out a writ of error thereupon. 
Thus it is possible, and not unusual, to try a case to a jury without a 
stenographer, if the parties are prepared to abide by the verdict. Con- 
sidering modem usage and modem necessities, I hold that the stenog- 
rapher's fee follows the auditor's, and that both should be taxed as 
costs. 



ïinc MEDEA. 

(Bisti-ict Court, N. D. California. Juiie 30, 1909.) 

No. 13,727. 

1. SiiippiNG (§ 132*)— Damage to Cargo— Seawortihness of Vessel— Evi- 

dence. 

Evidence considered In an action fo recover for damage by sea water to 
a cargo of cernent on à voyage from Sweden to San Francisco aronnd Cape 
Horn, nnd held not to sustaln tlie.claim of lilielant that tlie slil]t was ren- 
dered unseawortliy by iiuproper stowage, but to sustaln the contention of 
claimant that the damage was caused by perlli? of the sea, withiii the ex- 
cei)tion in the bill of lading. 
[Ed. Note. — For bther cases, see Shlpping, Dec. Dig. § 1.32.* 
Loss by périls of the Sea, see notes to The Dunbritton, 19 C. C. A. 405; 
Southerland-Innes Co. v. Thynas, 04 C. C. A. 118.] 

2. Evidence (§ 574*)— Opinions— Weigiit. 

The: testimony of crédible witnef;ses, who were on tl^e ship. that slie 
did not in faet beliave as a stiff ship during her voyage, is eiititled to 
more weight than the opinions of expert witnesses to tlie contrary, basod 
upon the manner in which the vessel's cargo was stowed. 

[I£d. Note. — For other cases, see Evidence, Dec. Dig. § •'574.*] 

II.) Admiralty. Action by Henry Lund and others against the bark 
]\iedea to recover for damage to cargo. Libel dismissed. 

McClanahan & Derby, for libelants. 
Frank & Mansfield, for respondent. 

DE HAVEN, District Judge. This is, a libel against the Swedish 
bark Medea, to recover damages alleged to hâve been sustained by rea- 
son of damage received by a cargo of cernent carried by that vessel. 
for libelants, on a voyage from the port of Linham, Sweden, to San 

«For otlier cases see same topic & § numbee in Dec. & Am. Digs. 1907 to dat», & Rep'r Indexes 
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Francisco, via Cape Horn. The libel allèges th^t the damage resulted 
from "the unseaworthiness of said vessel ''"Vo'' from the improper and 
bad stowage of said cargo of merchandise" on board the said ves- 
sel, and in this connection the libel further allèges that said merchan- 
dise was so stowed "that the décks of said bark \yere opened, and 
leaked, and that saltwater came through said decks onto the said 
merchandise," thus causing the damage sued for. The allégations 
of the libel are pwt, in issue by the ansvi^er, and in: addition thereto it 
is alleged in the answer that the damage complained of "was caused 
by the périls of the sea," for which the ship, under the bill of lading, 
would not be liable. 

1. The only question for décision upon the évidence is whether or 
not the cargo, carried by the Medea, .was distributed in such a man- 
ner as to make her seaworthy; the contention of the libelants being 
that it was not, and that by reason thereof the vessel was rendered 
stiiï and unable to easily ride the seas which she might hâve been 
reasonably expected to encounter, and which she in f act did encounter, 
upon the voyage. The évidence shows that the cargo, carried by the 
Medea, consisted of cernent, having a total weigbt of 1,446 tons and 
a fraction; that besides this there were 343 tons .and a fraction of 
iron, 853 tons and a fraction of cernent, and the remainder, 230 tons 
and a fraction, consisted of bottles, sardines, and other miscellaneous 
cargo. The iron was stowed in the lower hold, and ail of the cément, 
except âbout 160 tons, stowed between-decks. There is some con- 
flict in the évidence as to the weight of the cargo stowed between- 
decks. The captain of the Mèdea estimated the weight there stowed 
atSOO tons, and the évidence of the stevedores, who loaded her, was 
that there were 334 tons. The witnesses for libëlçint varied in their es- 
timâtes from 226 to 366 tons in the between-decks. 

The argument, upon the' part of the libelant, is that the weather en- 
countered by the Medea upon the voyage was not unusually severe; 
that it was not such as would hâve caused the searns of the decks to 
leak if the cargo had been properly distributed; and in support of the 
claim that the vessel was rendered uriseaworthy by improper stow- 
age the libelant produced a number of expert witnesses, who te&tiiàed 
in substance thàt she was rendered stiff by the manner in which she was 
stowed, and as a conséquence could not roll easily in the sea, and that 
her rolling would necessarily be sharp and jerky, thus increasing the 
strain upon her decks. One of the witnesses gave it as his opinion that 
at least 23 per cent, of the cargo in weight should hâve been stowed 
between-decks, another 25 per cent., and another 30 per cent. ; but 
most of them expressed the opinion that one-third of her cargo in 
weight should hâve been stowed between-decks. On the other hand, 
the évidence of the master and mate was to the effect that the Medea 
was a very -tender ship, and this façt.is, not disputed ; and they fur- 
ther testified that upon the voyage in question she rolled easily at 
ail times, and did not behàve as a stiff ship. 

The master of the Medea bas had an expérience of l9 years as 
master, and for 10 or 11 yea.rs as mate, and he testifàed to the effect 
that the Medea was loaded under his supervision, and-that in his judg- 
ment the stowage was proper. The évidence , shows that the Medea 



500 173 FEDERAL KEPOETER. 

left Linham, Sweden, on the 31st of January; that she proceeded on 
her voyage for about one month, during which time she encountered 
heavy storms and shipped more or less water upori her decks, and thCn 
returned to a port in Norway for the purpose of setting up her rigging, 
which had become slack. She had met with heavy storms, but had 
shown no stiffness, and no change was made in her stowage when she 
reached Norway. Aftef leaving Norway she again proceeded upon her 
voyage, meeting with no unusually bad weather until near Staten Is- 
land, where shé ran into heavy gales in rounding Cape Horn. She was 
about five weeks in rounding that cape, and made during that time not 
to excçed 200 miles. During thèse heavy storms the ship rolled a great 
deal, and shipped a large amoûnt of water. 

In my opinion the storms encountered by the Medea were of suffi- 
cient violence to strain the décks' bf a seaworthy ship, and after a care- 
ful considération of ail, the évidence my conclusion is that the vessel 
was not unseaworthy when she entered upon her voyage, and the leak- 
age of water through her decks, and the conséquent damage to her 
cargo, siiould be regarded as caused by périls of the sea. The only évi- 
dence tendingto show unSeaworthiness of the vessel is that of the 
expert witnesses, to the èffect that in their opinion she did not hâve 
sufficient weight of cargo between decks, that as stôwed she was neces- 
sarily stiflf, and that in this condition there was undue strain upon the 
decks, causing them to leak. Opposed to the opinion of "thèse witnesses 
there is the undisputed fact that the Medea was a tender ship, and the 
direct testimony of the master and mate that she did not behave as a 
stifï ship during the voyage. Whether a ship is in fact stiff— that is, 
whether, o'r not she behayes as à stiff ship— in a heavy sea, or whether 
she rolls éasily, like a vessel properly trimmed, is a pure question of 
fact; and in my judgment the testimony of crédible witnesses, who 
know how, the Medea in fact behaved upon the voyage in question, is 
entitled to greater weight than that of witnesses who simply give their 
opinion that the cargo was so distributed that she must hâve acted like 
a stiff ship. If she had been in fact stiff, her master must bave known 
it before the' vessel returned to Norway, and it is not to be supposed 
that in that event he would hâve failed to hâve some of the cargo re- 
moved from the lower holdrto between-decks, so as to give the vessel a 
better trim, before starting upon a long voyage around Cape Horn, a 
voyage upon Avhich it was' reasonable to èxpect the vessel would en- 
counter severe storms and heavy seas. 

The libél will be dismissed, with costs. 



UNITED STATES v. VILLET. 

(Circuit Court; S. t>. New York. October 28, lÔOà:) 

Aliens (§ 59*)— Importation of Women fob Pvbpose of Prostitution— Ceim- 
iNAL Pbosecution— Defeçjses. . 

In a proêëcutlon for the importation of au allen woman for the purpose 
of prostitution, In violation of Act Feb. 20, 1907, c. 1134, § 3, 34 Stat. 899 
(U. S. Oonip. St. Supp. 1907, p. 392), It is not a défense that such woman 

»For other oaies see same toplc & 3 nvmeer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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had previously been domlciled for a time In the United States and had 
departed therefrom wlth the intention of retumlng. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 59.*] 

Claude Villet was found guilty by a jury of a violation of the im- 
migration law. On motion in arrest of judgment. Motion overruled. 

Henry A. Wise, U. S. Atty., and Addison S. Pratt, A.sst. U. S. Atty. 
W. L. Cummings, for défendant. 

HOLT, District Judge. I think that the, earlier décisions, under the 
earlier immigration acts, holding that alieh résidents, who hâve gone 
abroad with the intention of returning, are not immigrants within the 
meaning of the immigration acts, hâve been modified and substantially 
reversed by the later décisions under the later immigration acts. Re 
Moses (C. C.) 83 Fed. 995; Re Kleibs (C. C.) 128 Fed. 656; U. S- ex 
rel. Funaro v. Watchhorn (C. C.) 164 Fed. 153 ; Ex parte Crawford (D. 
C.) 165 Fed. 830; U. S. ëx rel. White v. Hook (D. C.) 166 Fed. 1007; 
Ex parte Petterson (D. C.) 166 Fed. 536 ; Lem Moon Sing v. U. S., 158 
U. S. 538, 15 Sup. Ct. 967, 39 L. Ed. 1082. The resuit of thèse cases is 
that, at least in the case of the importation of women for immoral pur- 
poses, the fact that they hâve resided in this country for a certain 
period and then gone abroad does not prevent the opération of the act, 
in the case of persons who import them back into this country for 
immoral purposes. 

The language of the act of 1907 is spécifie, and prohibits the im- 
portation of any alien woman or girl for any immoral purpose. Act 
Feb. 20, 1907, c. 1134, § 3, 34 Stat. 899 (U. S. Comp. St. Supp. 1907, 
p. 392). Moreover, I think that the provisions in ail the immigra- 
tion acts in regard to such importation are spécifie. The original. im- 
migration act prohibited the importation of women for an immoral 
purpose. This obviously applied to any women. The provision in the 
act of 1907 prohibiting the importation of alien women cannot be held 
to modify the gênerai terms of the previous act, except so far as to 
make it apply to alien women only. 

My conclusion is that the motion in arrest of judgment should be 
denied. 



UNITED STATES v. VIOLON. 

(Circuit Court, S. D. New York. August 6, 1909.) 

Ceiminal Law (§ 02714*)— Impeachment or Indictment— Riout to Ikspect 
Minutes OF Gkand Jury. ' 

A défendant, fndicted by a grand Jury, Is not entltled to an inspection of 
Its minutes to ascertain the sufflciency of the évidence on whieh the in- 
dictment was based, since, if insuffldent, the court bas no power to grant 
.redress. . . • : ,, - 

[Ed. Note. — For other cases, see Crimina] Law, Cent Dig. g 1431 ; Dec. 
Dig. § 627V2.*] 

Indictment of Emile Violon for violation of Immigration Act Feb 
20, 1907, c. 1134, § 3, 34 Stat. 899 (U. S. Comp. St. Supp. 1907, p'. 

•For otber caseï «e« >ame topic & { numbbb In Dec. * Am. Dig». 1907 to date, & RepT Indexe» 
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392). On motion for inspection of minutes of grand jury. Motion 
denied. 

Henry A. Wise, U. S. Atty., and Daniel D. Walton, Jr., Asst. 
U.S. Atty. , 
Ernest H. Wallace, for défendant. 

HAND, District Judge. I cannot satisfactorily spéculate upon the 
évidence which must hâve been before the grand jury, nor will leither 
myself inspect, or permit another to inspect, its minutes. The grand 
jury is designed to protect the citizen from baseless accusation; but he 
has no other protection than its proper action. If it bas been moved by 
insuf5ficient évidence, or has f^iled to consider ail the évidence, it is 
an injustice which the court cannot, and should not seek to, redress, 
There is no précèdent, so far as I can find, for such control of the 
grand jury, and I am the last who would initiate, it. The institution 
must stand, as the conscience of the citizens called to it dictâtes. The 
case in 16 Fédéral Reporter i (United States v. Kilpatrick [D. C.] 16 
Fed. 765) I am not disposed to follow. Of course, a case of misconduct 
within the grand jury room, as the use of liquors, or the like, might 
raise a very différent question. 

Motion denied. 



RISLET et al. v. CITY OF UTICA et al. 
(Circuit Court, N. D. New York. October 23, 1909.) 

1. Equity (5 105*)— Parties— JoiNDEB of Complainants. 

Several property owners may Join In a blU In equlty on behalf of them- 
selves and ail others similarly situated to enjoln the collection of an illégal 
tax, which affects ail of the complainants allke; their intei-ests belng com- 
mon, If not Joint. 

[Ed. Note.— For other cas^a, see Bqulty, Cent. IMg. §§ 268-270 ; Dec. Dig. 
§ 105.*] 

2. EQXJITY (§ 148*)— PLEADINO— MlTLTIFABIOXJSNKSS. 

A bill to enjoln the collection of illégal taxes Is not multlfarlous, beeause 
it Includes taxes levied for dlôîerent purposes, where ail are subject to 
the same Inflrmity, and the blll has a single purpose, which is to hâve ail 
such taxes adjudged Illégal. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 341-367 ; Dec. Dig. 
i 148.*] 

3. Taxation (S 25*)— Natube op Poweb. 

The power to détermine wh'àt pèrsons and property shall be taxed be- 
longs exclusivçly to the Içgifslatlve branch of the govemment, and whether 
exereised by the Législature itself, or delegated to a municipal corpoi-atlon, 
is strictly a législative power. 

[Ed. Note,— rFor other casea, see Taxation, Cent. Dig. $ 25; Dec. Dig. 

5 25.*r,. 

4. CoNSTiTUTioNAL Law (SJ 209, 251») — "Due Pbocess or Law" — Scopk of 

CONaTlTUTIOKAL GTJABANTÏ. ■ ! 

TBe provisions of the fourteenth constitutlonal amendraetit, that no 
State shall deprlve any person of Ufe, llberty, or property wlthout "due 
procéss of law," nor deny to any person the equal protection of the laws, 
refer to and include ail the Instrumentallties of the state, to its légis- 
lative, judicial, and executive authorities ; and whoever by vlrtue of public 

*For oth«r ouea •«< aus* toplo & i nuubbb In D«c. * Am. Plgi. 1907 to date, & Rcp'r Inâtxw 
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position under the state àeprlves another of any rlght protected by that 
amendaient violâtes Its inhibition, and his act la that of the state. 

[Ed. Nota— For other cases, see Constitutional Law, Cent Dlg. §§ 678, 
732 ; Dec. Dig. §§ 209, 251.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2227-2256 ; vol. 
8, p. 7644.] 

5. Courts (§ 282*)— JunisDicnoN or Fédéral Ootjbts— Fedebal Question. 

The exercise by a city council of the taxing power delegated to it by the 
Législature Is the act of the state, withln the fourteenth constitutional 
aiuendment, and a person who is thereby deprived of property without due 
process of law may Invoke the Jurisdictlon of a fédéral court on the 
ground of a violation of such amendment ; but, where such action is with- 
out the authority of or contrary to state law, no question arises under the 
Constitution which gives euch court Jurisdictlon. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. Il 820-824 ; Dec. Dig. 
i 282.* « 

Jurlsdietion In cases involving fédéral questions, see notes to Bailey v. 
Mosher, 11 C. C. A. 308; Montana Ore-Purchasing Co. v. Boston & M. 
Consol. Copper & Silver Min. Co., 35 C. 0. A. 7.] 

6. CouETS (§ 282*)— JuBisDicTioN or Fedebai, Coubts— Fedebal Question. 

Where a city is vested wlth authority to levy taxes generally for munici- 
pal purposes, in exerelsing such power In a manner or for a purpose not 
expressly prohibited by statute, it acts as an instrumentality of the state, 
and its action must be deemed to hâve been taken with the sanction of 
the state ; and, if It deprives a person of property without due process of 
law, a suit by him to proteet his rights is one arising under the Constitu- 
tion, and withln the jurisdictlon of a fédéral court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §f 820-824 ; Dec. Dlg. 
S 282.*] 

7. Taxation (§ 6!08*)— Jubisdiction— Lack of Adéquate Remedt at Law. 

A bill for an Injunction to restrain the collection of an alleged illégal 
tax, which allèges that a sale of real estate is threatened, and shows that 
there is no adéquate remedy at law, states a case of équitable cognizance. 

[Ed. Note.— For other cases, see Taxation, Cent Dig. §§ 1230-1241 ; Dec. 
Dig. § 608.*] 

In Equity. Bill by Edwin H. Risley and others against the City of 
Utica and others. On demurrer to bill. Demurrer overruled. 

See, also, 168 Eed. 737. 

Risley & Love and John D. Kernan, for complainants. 

Jones, Townsend & Rudd, for défendant Consolidated Water Com- 
pany of Utica. 

RAY, District Judge. Sevën grounds of demurrer are alleged, viz. : 

"(1) That the complaint does not state facts sufficlent to constltute a cause 
of action against this défendant. 

"(2) That the blU of complaint on Its face shows no jurlsdietion In thls 
court, the amount involved being less than $2,000. 

"(3) That It shows no question arising under the Constitution of the United 
States of America, or any act of Congress, and that no fédéral question is in- 
volved. 

"(4) The complaint on its face shows a want of equity In the complainant a 
alleged case. 

"(5) The complaint shows that the complainants hâve a whole, complète, 
and adéquate remedy at law. 

"(6) That said bill of complaint Is multlfarious, in that it Is exhibited against 
thèse défendants and several other défendants in the bill for several distinct 

•For othor caaes le» »ttm« topic & S number In Dec. & Am. Dlg?. 1907 to daU, * Rep'r Indsia» 
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and independent matters and causes, wliicli liave no rrhition to each otlier, în 
wlilch the défendant is in no way iutereated, and ougUt uot to be eiitei'talned. 

"(7) Ttat persons are united as complainants wbo bave no joint or connuon 
interest In obtalnlng tbe same relief." 

The parties' to this suit are ail citizens ami résidents of the state 
of New York; hence tliere is no diversity of citizenship. The com- 
plainants allège that they, respectively, are the owners of real estate 
situated in the city of Utica, N. Y., liable to taxation; that such prop- 
erty has been and is being taxed; that the taxes imposed, and Seing 
imposed, and threatened to be imposed and collected, are illégal, and 
assessed and levied by the officiais of the city of Utica under a void 
act of the Législature, if it authorizes a certain contract hereafter re- 
ferred to, and without any warrant of law whatever, if such act of 
the Législature does not auth(frize the contract ; that such taxes are 
a lien on and that such property has been levied upon and is subject to 
be sold to pay such taxes, and a cloud on title is thereby created ; and 
that their property is being taken in violation of the Constitution of the 
United States, in that they are deprived of the equal protection of the 
laws, and are being deprived of their property by the imposition of 
such tax and its collection without due process of law by the state of 
New York, and that their property is being confiscated. There are 
other .claims made which will be referred to later. 

The allégations of fact contâined in the bill demurred to must be tak- 
en as true. Not so of* condùsidris, unless they necessarily follow 
from facts stated. The city of Utica is one of the cities, of the state of 
New York of the second class, existing under the provisions of chap- 
ter 18, p. 38, of the Laws of 1862, and the acts amendatory thereof 
and supplementary thereto. The Utica Waterworks Company became 
a ciorporation of the state of New York under the provisions of chapter 
154, p. 252, of the Laws of 1848, and the acts amendatory thereof. At 
the time of the filing of the bill the défendant George Davis was the 
collector of the Thirteenth ward in said city, and held a warrant for 
the collection of certain city taxes levied on and agàinst the property 
of one of the complainants situated in said ward. By chapter 393, p. 
937, of the Laws of 1867, it was enacted : 

"The common eouncll of the city of Utica are hereby authorized and em- 
powered to make a contract wlth the Utica Waterworks Company, and to fix 
and agrée upon the, sum to be paid annually therefor, for a snpply of water 
for the extinguisliment of Ares m said city ; and said Utica Waterworks 
Company shall, when such contract Is made, furnlsh water to the city of Utica 
for the purposes of extingnishlng fires, and shall lay and extend its pipes and 
conduits in such streets as the common eouncll shall designate, and provide 
suitable réservoirs to constantly supply said city wlth sufflclent water for the 
extiugulshment of Ares. Said sum flxed as the anuual sum to be paid to said 
Utica Waterworks Company for a supply of water for the purpose of extin- 
gulshing fires shall be added in eaçh year to the tax autliorlzed to be ralsed 
by the forty-seventh section of thé city charter of said city of Utica, and shall 
be collected therewith, and by the same power and authorlty." 

On the 19th day of May, 1868, the said Utica Waterworks Company, 
acting under said law and by virtue thereof, entered into a contract 
with said city of Utica to supply water for the purposes therein men- 
tioned. The material provisions of such contract are in substance as 



EISLEY V. CITT OF UTICA. 505 

follows : The company agrées (1) to furnish water for the said city 
for the extinguishment of fires; (2) to lay and extend its pipes, etc., 
in the streets designated on a map and presented to the common coun- 
cil ; (3) to provide suitable réservoirs to constantly supply said city 
with sufficient water for the extinguishment of fires. The city agrées 
to pay $10,000 annually on the 15th day of November, and also to pay 
one-lialf of ail taxes assessed on the said company or its works or prop- 
erty within the limits of the city and taxes thereon in excess of $1,000. 
If the city shall détermine to extend the pipes and conduits beyond the 
points designated on the map on any street, then the company is to do 
such work, and the city is to pay 7 per cent, upon the cost of such ex- 
tension. The city is also to hâve water from the pipes of the company 
for municipal purposes without payment of water rent. The company 
is also to erect fountains in the public streets and furnish same with 
water for drinking purposes. 

The bill of complaint then contains this broad allégation: 

"Your orators further allège, upon Information and lielief, that said contract 
in its various provisions was not authorized or ruade In accordance with. 
chapter 393 of the Laws of 1867, but ail of its provisions were made in 
hostility to the provisions of said act, and eontrary thereto, and that said con- 
tract was made without authority of law, and eontrary to the law, and eon- 
trary to the rights of the complaiuants in this suit." 

The West Canada Waterworks Company was organized in May, 

1898. The common council of the city of Utica granted it permission 
to lay pipes, etc., in the streets of the city. In such consent it was stip- 
ulated that such company would furnish water to the city and its in- 
habitants for 35 per cent, less than was being charged by the Utïca 
Waterworks Company for a corresponding service. In November, 

1899, the Consolidated Water Company was organized. Thereupon 
said West Canada Company sold and assigned ail its property rights 
and privilèges, except such consent and its obligation thereunder, to the 
Consolidated Company, and the Waterworks Company also sold ail its 
property rights and privilèges to the Consolidated Company. The 
Consolidated Company claims that the contract with the city, above 
mentioned, passed to it by such sale and assignment from the Water- 
works Company. 

The bill of complaint allèges that such contract and agreement was 
nonassignable, and did not pass to the Consolidated Company, and it 
gained no rights thereunder as against the city or its inhabitants ; also 
that the purpose of the Consolidated Company was to create, foster, 
and promote a monopoly for the supplying of water to said city for 
domestic and fire protection purposes, and to claim and enforce pay- 
ment under said contract, and that it bas received large sums of money, 
amounting to many thousands of dollars each year, from said city 
and its taxpayers under such claim under such contract, and that same 
bas been demanded, collected, and received by it and paid to it illegal- 
ly, in violation of law, and eontrary to the rights of the said city and 
its citizens and taxpayers under the Constitution of the United States, 
and to that extent bas confiscated the property of the taxpayers of 
said city of Utica, in violation of the Constitution of the United States. 

The bill allèges that the city authorities hâve neglected and refused, 
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unjustly, unnecessarily, and in violation of the said constitutionaT 
rights of the complainants, to extend or hâve extended water mains 
and pipes to, or onto, or through the streets in said city where they 
hâve property assessed and taxed as aforesaid, to aiïord them or their 
property protection against fire, although requested so to do, so that 
they and their said property are without any protection whatever 
against fire; that the money collected by tax for fire protection pur- 
poses is largely to pay said ConsoHdated Company for furnishing water 
for such purposes to a part of the city only, and to a part of its taxable 
property owners only, and that such tax is being assessed and levied 
and collected in défiance and violation of their rights under the Con- 
stitution of the United States. 

The bill sets out at considérable length and in considérable détail 
the imposition and collection of such taxes for seven years past, and 
the présent assessment and levies of such taxes for such purposes, in 
the city of Utica, and the enforced collection of same in some instances, 
and in others, when paid, allèges that same were paid in ignorance of 
the facts and under a mutual mistake of fact, giving the amount of 
such taxes assessed and levied and paid or sought to be collected by 
levy and sale of their property on which same has become a lien. The 
bill allèges the annual assessment and collection and threatened col- 
lection of taxes on ail taxable property in said city, including that of 
the complainants, to pay one-half of the taxes levied on the property 
of said Consolidated Company, and that none of it has been assessed 
or imposed to pay any tax on the property of the Utica Waterworks 
Company ; no tax being assessed or levied on its property. 

It is true that there is no direct allégation in the bill that taxes be- 
come a lien and that the property upon which assessed and levied may 
be and is to be sold to pay same in case of nonpayment ; but the pro- 
visions of the charter of the city of Utica are made a part of the bill 
and show ail this. T hâve not referred to many acts of the common 
council in regard to expenses incurred and alleged to be justified and 
authonzed by the contract referred to and also charged to be confis- 
catory of property. It is unnecessary to go into thèse détails. 

The suit is brought in behalf of the complainant and ail similarly sit- 
uated, and the proper authorities were requested to take action and in- 
stitute suit, but refused. There is a direct allégation that the amount 
involved exceeds $2,000, exclusive of interest and costs, and it is not 
apparent on the face of the bill that this is not true. There are many 
statements of fact contained in the bill which tend to show that this is 
true. I do not think that the bill is multifarious. AU the acts charged 
resuit in the imposition and collection of taxes alleged to be illégal, 
confiscatory, and imposed in violation of the rights of the complain- 
ants guaranteedby the Constitution of the United States. Ail the com- 
plainants are taxed for the purposes mentioned, and the main purpose 
of the suit is to get rid of this imposition of taxes in the future, pre- 
vent the collection of those now imposed, and the payment to the Con- 
solidated Water Company of some $40,000 now in the hands of the 
city officiais to pay for water supplied, etc. The situation and rights 
of the complainants are sufficiently similar. Their interests may not be 
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joint, but they are common. Conceding the broad allégations of the 
bill to be true, including what are claimed to be conclusions, a good 
and sufficient cause of action is stated ; but whether it is one of which 
the fédéral courts hâve jurisdiction is another question, and still another 
question is : Hâve the complainants full, complète, and adéquate rem- 
edy at law? If the taxes are wholly illégal may not payment be made 
under protest and a suit at law be maintained to recover back? 

This case has been before this court on demurrer before. 168 Fed. 
737. The contract above referred to is set ont in full at pages 741, 
742, in that case. The bill of complaint has been twice amended since 
then, and the case as now presented varies largely from the one then 
stated. At that time no other persons or parties similarly situated had 
corne in. Additional parties plaintif? are now in the case. The main 
question presented on this demurrer is : Is this a case arising under 
the Constitution and laws of the United States? 

The provision of the Constitution of the United States claimed to 
be ofïended against or violated reads as follows : 

"Nor shall any state deprlve any person of life, liberty or propérty without 
due process of law, nor deny to any person witliin its jurisdiction tlie equal 
protection of the laws." Const. U. S. Amend. 14. 

The Législature of the state of New York has vested the taxing 
power of the city pf tJtica in the common council of such city, and 
delegated that power to such city, acting by and through its common 
council and other officers not necessary to name. The act of 1867 also 
authorized the commOn council to make the contract referred to with 
the Utica Waterworks Company for a supply of water for the ex- 
tinguishment of fires in said city; but by its provisions it was to lay 
its pipes and conduits on such streets as the common council should 
designate, to fix the sum to be paid, and include such sum in the tax 
levy and collect or cause same to be collected. Title 4 of the chapter 
provides, in defining the powers of the common council (section 35, 
c. 18, Laws 1862): 

"Twenty-first. To establlsh, make and regulate publie wells, aqueducts and 
réservoirs of water for ttie eonvenience of the inhabitants of the city and its 
protection against Ares, and to prevent the unnecessary waste of water." 

The power to détermine what persons and propérty shall be taxed 
belongs exclusively to the législative branch of the government, and, 
whether exercised by the Législature itself or delegated to a munic- 
ipal corporation, is strictly a législative power. N. O. Waterworks 
v. La. Sugar Co., 125 U. S. 18, 31, 8 Sup. Ct. 741, 31 L. Ed. 607; 
United States v. New Orléans, 98 U. S. 381, 392, 25 L. Ed. 225; Meri- 
wether v. Garrett, 102 U. S. 472, 26 L. Ed. 197. 

The provisions of the Constitution refer to and include ail the instru- 
mentalities of the state, to its législative, judicial, and executive au- 
thorities ; and whoever, by virtue of public position under the state, 
deprives another of any right protected by that amendment to the Con- 
stitution against deprivation by the state, violâtes the constitutional in- 
hibition, and as he acts for and in the name of the state, and is clothed 
with the power of the state, his act is that of the state. Chicago, Bur- 
lington & Q. R. Co. V. Chicago, 166 U. S. 226, 233, 234, 17 Sup. Ct. 
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581, 41 L. Ed. 979; Penn Mut. Life Ins. Co. v. Austin, 168 U. S. 
685, 694, 18 Sup. Ct. 223, 42 L. Ed. 620 ; City Railvvay Co. v. Citizens' 
S. R. Co., 166 U. S. 557, 562, 563, 17 Sup. Ct. 653, 41 L. Ed. 1114; 
Brannon's Fourteenth Amendment, 97, 98 ; Ex parte Virginia, 100 U. 
S. 339, 347, 25 L. Ed. 676 ; Barney v. City of New York, 193 U. S. 
440, 24 Sup. Ct. 502, 48 E. Ed. 737. 

The action of a city council, authorized to exercise the taxing pow- 
er, in so doing, exercises the power of the state. Murray v. Charles- 
ton, 96 U. S. 432, 440, 24 L. Ed. 760. In Barney v. City of New York, 
193 U. S. 430, 24 Sup. Ct. 502, 48 L. Ed. 737, it was held that: 

"Where It appeared on the face of plaintiff s own statement of his case that 
the act eomplamed of was not only unanthorized, but was forbidden by the 
State Législature in question, the Circuit Court rlghtly declined to proceed 
further, and dismissed the suit." 

The défendant Consolidated Water Company contends that the com- 
plainants, by the allégation of the bill quoted, hâve placed themselves 
squarely within this last-mentioned case; that the bill shows on its 
face that the acts complained of were not only unauthorized by the 
state, but contrary to and in défiance of the statute authorizing the 
taxation of the property of the citizens and résidents of the city of 
Utica for the purposes mentioned and complained of. This demurring 
défendant insists that, this being so, the acts alleged are a violation 
of the laws of the state of New York, hâve been clone and are being 
done in violation of the laws of the state, and cannot be regarded 
or treated as acts of the state, or as acts done under its authority or 
sanction, and that, ail the parties being résidents and citizens of the 
state of New York, its courts are compétent to redress the grievances 
complained of, and that they must be appealed to to that end. In 
Barney v. City of New York, supra, the court said : 

"Controversies over violations of the laws of New Yorlî are controversies to 
be dealt with by the courts of the state. Oompliiinant's grievance was that 
tlie law t)f the state had been brolten, and not a grievance inflicted by action 
of the Législature or executive or judieial department of the state ; and the 
principle is that it is for the state courts to reniedy acts of state offleers done 
without the authority of, or contrary to, state law. Missouri v. Dockery, 191 
U. S. 165, 24 Sup. Ct. .53. 48 L. Ed. 133 ; Civil Rights Cases, 109 U. S. 3, 3 Sup. 
Ct. 18, 27 L. Ed. 835; Virginia v. Rives, 100 U. S. 313, 25 L. Ed. G07." 

The act of the Législature of the state of New York quoted (chap- 
ter 393, p. 937, Laws 1867), authorized the common council of the 
city to make a contract with the Utica Waterworks Company for a 
supply of water for the extinguishment of fires in said city and to fix 
and agrée upon the sum to be paid said Waterworks Company annual- 
ly therefor, such sum so fixed and agreed upon to be added each year 
to the tax authorized to be raised by the forty-seventh section of the 
charter of the city (Laws 1862, p. 47, c. 18, as amended by Laws 1904, 
p. 324, c. 181) and collected therewith by the same power and author- 
ity. That section provides that : 

"The common council shall hâve power in eaoh year to raise by tax upon the 
real and Personal property liable to taxation, in addition to the sums au- 
thorized to be raised by law, forty thousand dollars exclusive of the expense 
of its collection, to provide for the following purposes" — (1) a city fund for 
rnaking and repairing bridges, defrayiug the expenses of public improvementa 
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ordered by the cotnmon council, and other contingent expenses of the city ; (2) 
a Street Ughtlng fund ; (3) a park fund ; (4) a paving fund ; (5) a repalr fund. 

Section 48 of the charter provides how the assessment is to be made. 
It clearly confers the power on the common council to assess and col- 
lect the tax through the treasurer and collectors in the varions wards 
of the city. The tax to pay for water for extinguishing fires is only 
authorized by the act in question (chapter 393, Laws 1867). That act is, 
of course, the act of the state, and it prescribes what may be done, the 
purpose, who shall do it, and how it shall be done. In doing the acts 
authorized thereby, ail agencies of the city mentioned are agencies of 
the state of New York. If they exceed their powers, while they are 
still the agencies of the state, are they acting under the authority of 
the state, or are they acting without its authority and contrary tliere- 
to, so that it cannot be said the state is acting to deprive a person of 
property without due process of law, or so as to deny to a person the 
equal protection of the law? If the act of the Législature referred to 
is misconstrued by the common council, or if no valid contract with 
the Consolidated Water Company exists, or if the Utica Waterworks 
Company had no power to assign its contract to the Consolidated Com- 
pany, so that it took no rights under it, still the common council may be 
acting under and by virtue of the statute referred to, and, while its acts 
may be erroneous and not warranted by the law, may it not be said that, 
as it is purporting to act under the statute, the acts complained of are 
not wrongful individual acts for which redress must be sought in the 
state courts? To so hold would hardly give force to the language of 
the Suprême Court in Barney v. City of New York, supra : 

"The prineiple is that it is for the state courts to remedy acts of state of- 
ficers done without the authority of, or contrary to, state law." 

In so far as this bill allèges acts complained of to be in violation of 
the statute of the state of New York above referred to and quoted, I 
am of the opinion that it présents a local or state question, and not 
a fédéral question, even though such acts are being done by officers 
of the city of Utica. If the officers of the state or city act, not by vir- 
tue of and under the authority of the statute and in pursuance thereof, 
but in opposition thereto and in violation thereof, they are violating 
the law of the state, and it cannot be said that the state has made a 
law authorizing such acts, or that the state has deprived any person of 
property without due process of law, or denied to any person the equal 
protection of the laws ; and, even if the acts done violate the rights of 
the complainants, it cannot be said that the state has authorized them 
by its législative, executive, or judicial instrumentalities. Clearly the 
Législature of the state has not authorized the acts for they are com- 
mitted in violation of its authority. The courts of the state hâve not 
held the acts légal and proper. While such acts are done by the execu- 
tive officers of the state or city, clothed with power to tax in certain 
cases and for certain purposes, still they are acting in violation of the 
law of the state. 

In Siler et al. v. Louisville & Nashville R. R. Co., 213 U. S. 175, 29 
Sup. Ct. 451, 53 L. Ed. 753 (where Barney v. City of New York was 
examined and distinguished), as hère, there was no diversity of citizen- 
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ship, and .jurisdictibii in the Circuit Cpurt of tlie United States de- 
pended upon the présence of a fédéral question. The Constitution of 
the State established a railroad commission with certain powers. On 
March 10, 1900, the McChord act (Laws Ky. 1900, p. 5, c. 3) was 
passed relating to the fixing of rates, etc. This act had net been con- 
strued by the highest court of the state, nor had it been held valid by 
any court. The commission, acting under the statute, or claiming to so 
act, promulgated an order making schednlcs for maximum rates on 
freight. The Lousiville & Nashville Railroad Company filed its bill 
to enjoin the order of such commission. The Circuit Court held that 
the said- McChord act violated the provisions of the fourteenth amend- 
ment. The défendants below (Siler et al.) appealed, denying the juris- 
diction of the Circuit Court, claiming that no fédéral question was 
presented. The bill in that case not only attacked the validity of the 
McChord act as in violation of the fourteenth amendment, but also as 
in violation of section 4, art. 4, of the Constitution, The bill as filed 
also contained the averment that the said order of the Railroad Com- 
mission of Kentucky, in making a gênerai schedule of maximum rates 
for the railroads mentioned in its order, was invalid, as unauthorized 
by the statute. Of this averment the Suprême Court, per Mr. Justice 
Peckham, said : "This is, of course, a local or state question." It is 
seen that the validity of the statute itself was challenged as in viola- 
tion of the Constitution, and as a conséquence the validity of ail acts 
done or orders made under it were challenged as void. The bill also 
challenged the validity of the acts done and orders made by the com- 
mission as being unauthorized by the statute challenged as unconsti- 
tutional. Thus was presented the fédéral question that the statute was 
unconstitutional and A'oid, and the order made by the commission void, 
and also the state or local question that the order made was invalid 
because not authorized by the statute. The court said : 

"ïhe fédéral questions, as to the invalldity of tbe state statute becatise, as 
alleged, it Was In violation of the fédéral Constitution, gave the Circuit Court 
.iurisdiction, and, having properly obtained it, that court had the right to de- 
flde ail the questions in the case, even though it decided the fédérai questioiis 
adversel.y to the party raising them, or even if it omitted to décide theni at 
ail, but decided the case on local or state questions only. This court bas the 
sànie right, and eau, if it deeni it i:)roi)er, décide the local questions only, and 
omit Ib décide the fédéral questions, or décide them adversely to the party 
<-lainiing their beneflt. Horuer v. United States (Xo. 2), 143 U. S. 570, 576. 
VZ Sup. et. 522, 36 L. Ed. 2(10; Fallbrook Irrigation Dist. v. Bradley, 1G4 U. 
S. 112, 154, 17 Sup. et. 50, 41 L. Ed. .309; Tenu Mutual Life Insurance C». v. 
Anstin, 168 Û. S. 085. «04. 18 Sup. Ct. 223, 42 L. Ed. 026 ; Burton v. United 
States, 196 U. S. 283. 295, 25 Sup. Ct. 243, 49 L. Ed. 482; Williamson v. United 
States, 207 U. S. 425, 28 Sup. Ot. 103, 52 L. Ed. 278; People's Savings Bank v. 
Layman (0. O.) 134 Fed. 635; Mitbigan Railroad ïax Cases (C. C.) 138 Fed. 
223. Of course, the fédéral question must not be merely colorabie, or fraudu- 
leutly set up for the mère purpose of endeavoring to give the court .Iurisdiction. 
Penn Mutual Uife Insurance Co. v. Austin, 168 U. S. 685. 695, 18 Sup. Ct. 223, 
42 L, Ed. 626; Michigan Railroad Tax Cases (C. C.) 138 Fed. 223, supra." 

Taking Barney v. City of New York and the Siler Case, just quoted, 
together, it is clear that, uniess the bill of the complainants hère bases 
their ground of complaint on the fédéral question that the statute of 
1867 is void, or on some other fédéral question (some question other 



EI8LET V. CITY OF UTICA. 511 

than acts donc in violation of the act of the Législature of 1867), the 
demurrer must be sustained on the ground this court has no jurisdic- 
tion. If a fédéral question is found in the bill, it must not be merely 
colorable or set up for the purpose of giving this court jurisdiction. 
Siler et al. v. Louisville, etc., 213 U. S. 191, 193, 29 Sup. Ct. 451, 63 
L. Ed. 753; Penn Mut. L. I. Co. v. Austin, 168 U. S. 685, 695, 18 Sup. 
Ct. 223, 42 L. Ed. 626. There must be allégations of fact showing that 
a fédéral question is involved. It is self-evident that the question 
whether or not the contract between the city and the Waterworks Com- 
pany was assignable and passed to the Consolidated Company is a 
State and local question, and not a fédéral question. However, this 
may be a step in leading to and presenting a fédéral question, and, if a 
fédéral question is presented, then the question of the assignability 
of such contract may be tried hère, and of itself may be décisive of this 
case. Siler et al. v. Lousiville, etc., supra. 

Having alleged the nonassignability of the contract and the buying 
up of the other water companies, the bill allèges that the purpose 
of the Consolidated Water Company was to create, foster, and pro- 
mote a monopoly for the supplying of water to the inhabitants of the 
city of Utica for domestic and fire protection uses and to enable said 
Consolidated Company to claim and enforce against the taxable prop- 
erty of the city payment on account of said contract, and that under 
the said claim it has annually demanded and received from the city of 
Utica large sums of money, giving the amounts, contrary to law, in 
violation of law, and in violation of the rights of said taxpayers of the 
city of Utica, and contrary to the Constitution of the United States, 
and in hostility thereto, which hâve been levied by the city of Utica 
on the taxable property of the city contrary to the rights of the said 
taxpayers under the Constitution of the United States, and contrary to 
and in violation of law, and to that extent has confiscated so much of 
the property of the taxpayers of the city of Utica, which confiscation, 
says the bill, is unlawful, illégal, and contrary to the Constitution of 
the United States. It is undoubtedly unlawful and illégal for any 
person to cônfiscate, under the guise of taxation or otherwise, the 
property of another or of others. The provisions of the Constitution 
of the United States, referred to, are, however, aimed at the action of 
the states, and not of individuals. If, then, the state has conferred the 
power to tax the property owners of a city in a certain event and for 
a certain purpose and to a certain amount, defining the event, purpose, 
and amount, on certain officers of such city, and that act of the state 
was légal, and not unconstitutional, but those who are to receive the 
taxes when collected unlawfuUy assign or prétend to assign their claim 
to another, who has no right to receive them, and that person acts 
illegally and intends so to do, and the city officiais, under a mistake of 
fact, or of fact and law, assume that the right to assign existed, and 
proceed to levy, assess, and coUect the tax and pay it over, has the 
state deprived any person of property without due process of law, or 
denied to any person the equal protection of the laws? Clearly it has 
not impaired the obligation of any contract by its action, so as to ofifend 
against the constitutional provision in that regard. It has authorized 
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the making of a certain contract for a certain ]Dnrpose, and the levy and 
collection of a tax to nicet its obligations. The state, by its Législature, 
bas never affirmed the legality of the contract, or expressly authorized 
an assignaient thereof. Its courts hâve neither affirmed its legality or 
invalidity, nor affirmed or denied its assignability. 

The bill aiso allèges that for the pnrpose of still further increasing 
the amounts annually assessed upon the property of the taxpayers of 
the city of Utica, and collected and paid to said Consolidated Company, 
and clairaed by it under said contract, the said company bas leased or 
otherwise acquired the control of the property of the New Hartford 
Waterworks Company and the Whitesboro Water Company (outside 
the city of Utica), and hâve connected mains with the city of Utica for 
supplying water to the inhabitants of certain towns and districts out- 
side said city — naming them — ail of which water passes through the 
city mains, and that by reason of such facts the assessed valuation of 
the property of such Consolidated Company has been largely increased, 
and that annually large sums of money bave been collected. from the 
taxpayers of Utica under the provisions of said contract and paid over 
to said Consolidated Company to reimburse it for one-half the taxes 
levied against it, less $1,000, and that ail such money so levied and 
collected as a tax has not been paid to the Utica Waterworks Compa- 
ny, and that the taxes paid with such money so collected were not as- 
sessed against said Utica Waterworks Company, but against the Con- 
solidated Company, and the allégation is that ail this was done and is 
being done by the said city authorities wrongfuUy, without authority 
of law, contrary to law, and contrary to and in violation of the Con- 
stitution of the United States. The bill then allèges as follows : 

"Yom- orators furtlicr allège, upon information and bellef, that neitlier tlie 
TJtifa Waterworks Conipan.y nor the Consolidated Water Compan.y of Utica 
liave coniplied with an,y of the conditions required by chapter 393 of the Laws 
of 18(!7 and the contract hereto attached and made a part of this aniended 
hill of eoniplaint, and each has failed, neglected, and rofused to eomply with 
the rennirements of said contract, and tliat neither the Utica Waterworks 
(;onir)any nor the Consolidated Water Company of Utica has ever furnished 
a sutiicient and adéquate supply of water for fire protection purposes to the 
property of the city of Utica, and that by reason of the collection of said 
annnal taxes by the city of Utica, and tlie pnynient of the amounts so col- 
lected over to the said water company, the saine has been paid without au- 
thority of law, and in violation of the law, and in violation of the rights se- 
eured to the inhabitants of Utica by the Constitution of the United States, 
and that said sums of money annually collected and paid to the said water 
company hâve been collected and paid by the city and received by the water 
company by mutual mistake of fact as to ail of the parties in interest." 

Assuming that ail has been done by the common council, treas- 
urer, and collectors of the wards of the city of Utica, still there is 
no allégation that the state by its courts or Législature lias authorized 
it, or declared it légal or constitutional. Li fact, the allégation is that 
it was done in violation of the statute enacted by the Législature, 
and in violation of the terms of the contract which was author- 
ized by the Législature and entered into bctvveen the city and the 
Utica Waterworks Company. Unless the acts of the city officiais re- 
ferred to are to be rcgarded as the acts of the state, and authorized or 
sanctioned by it, no fédéral question is presented by thèse allégations. 
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We hâve a breach of contract and a breach of duty by the city of- 
ficiais, but no sanction of the state, unless it be imphed. But how can 
it be said that a state bas authorized or sanctioned acts doneby the 
officers of its municipahties and alleged to be illégal and in violation 
of the Constitution of the United States, where it is alleged that the 
state enacted a law defining and pointing eut just what such officers 
might do, and that in the acts in question they bave acted in opposition 
tliereto and in violation thereof, instead of in accordance therewith? 
In Arbuckle v. Blackburn, 191 U S. 405, 24 Sup. Ct. 148, 48 L. Ed. 
239, it was decided that where the state law under which the state 
officer acted was conceded to be constitutional, or its constitutionality 
was not questioned, but the dairy and food commissioner put a con- 
struction on it which made it unconstitutional, and bis proposed and 
instituted acts unlawful and in violation of the fédéral Constitution, 
and the courts of the state had not decided that bis proposed acts were 
constitutional and lawful, or bis construction correct, no fédéral ques- 
tion was presented, and that jurisdiction rested on diversity of citi- 
zenship alone. The court said : 

"Tlie suggested controversy was pure! y hypothetical, and based the sup- 
posed eoristitiitional objections on the contingency that. on issues of fact, it 
luight be judicially determined that Ariosa came vvithin the statute, which 
complainants denied." 

In the case at bar the courts of the state of New York are open to 
the complainants, and if it shall be held by them that the acts com- 
plained of are légal, justified by the law or the act of the Législature 
referred to, then such judicial intrepretation will raise the fédéral 
question; for the state, through its courts, will hâve spoken. But 
until that bas been done, and so long as the statute referred to is not 
questioned as contrary to the fédéral Constitution, and it is alleged that 
th acts of the city council are contrary to and in opposition to the law 
of the state, it is presumed that the courts of the state will do their 
duty, and undo ail the illégal acts of the citv officiais, and give fuU re- 
dress. In Défiance Water Co. v. Défiance, 191 U. S. 184, 191, 24 Sup. 
Ct. 63, 66, 48 L. Ed. 140, the court said: 

"Ordinarily the question of the repugnaney of a state statute to the impalr- 
ment clause of the Constitution Is to be passed upon by the state courts in 
the flrst instance; the presumption being in ail cases that they will do what 
the Constitution and laws of the United States require." 

See, also, New Orléans v. Benjamin, 153 U. S. 411, 424, 14 Sup. Ct. 
905, 38 L. Ed. 764 ; Chicago & Alton R. R. Co. v. Wiggins Ferry Co., 
108 U. S. 18, 1 Sup. Ct. 614, 617, 27 h. Ed. 636. 

In Barney v. City of New York, 193 U. S. 438, 439, 24 Sup. Ct. 504, 
48 L. Ed. 737, the Suprême Court quoted the follovi^ing, with approval, 
from Virginia v. Rives, 100 U. S. 313, 25 L. Ed. 667, and the Civil 
Rights Cases, supra: 

"But when a suhordlnate officer of the State, in violation of state law, under- 
takes to deprive an accused party of a right which the statute law accords to 
hini, as in the case at bar, it can hardly be said that he is denied, or cannot 
enforce, 'in the judicial tribunals of the state' the rights which belong to him. 
In such a case it ought to be presumed the court will redress the wrong. 
* * * in the Civil Rights Cases, in which the court was dealjng with Act 
] 73 F.— 33 
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March 1, 1875, 18 Stat 335, c. 114 (U. S. Comp. St. 1901, p. 1260). Mr. Justice 
Bradley eaid: 'In thîs connection it is proper to state tliat civil rlghts, such 
as are guaranteed by the Constitution agalnst state aggresslon, cannot he im- 
paired by the wrongful acte of Indivlduals, unsupported by state authority In 
the Bhape of laws, customs, or judlcial or executive proceedlngs. The virong- 
ful act of an Indivldual, unsupported by any such authority, is slmply a prl- 
vate wrong, or a crime of that Indivldual — an Invasion of the rlghts of the 
injured party, It Is true, vfhether they affect his person, hls property, or Uis 
réputation ; but If not sanctioned In some way by the state, or not doue under 
state authority, hls rlghts remain In full force, and may presumably be vin- 
dlcated by resort to the laws of the state for redress.' " 

In that case the acts complained of were done by or through the 
Board of Rapid Transit Railroad Commissioners. In Siler v. Louis- 
ville & Nashville R. R. Co., supra, the court decided the case on the 
local or state question that the commission had no power under the 
statute of the state to make the order in question (see page 194 of 213 
U. S., page 455 of 29 Sup. Ct. [53 L. Ed. 753]); but the court said: 

"If the averment as to the invalldlty of the order of the commission were 
the only ground upon whlch a fédéral question was founded, and If the Mil 
alleged that the order was Invalid beoause It was not authorized by the state, 
elther by statute or In any other way, the objection might be good; but the 
blll sets up several fédéral questions." 

The bill proceeds to allège that, acting under the alleged authority 
given by such contract and by direction of the common council of the 
city of Utica, the Waterworks Company and the Consolidated Com- 
pany hâve laid water mains in about 98 miles of the streets of the city, 
leaving about SOVa miles of streets and the inhabitants thereon without 
any means for a water supply, or a water supply of any description, 
for any purpose, and that the property on said 30^2 miles of streets 
is left without water for fire protection, but that, notwithstanding this 
fact, the property has been annually assessed and taxes levied thereon 
and collected on account of the water mains laid in other parts of the 
city; also, that mains hâve been duplicated and the cost assessed on 
ail the property of the city, and taxes levied and collected on the per- 
centage named in said contract. The bill allèges that the common coun- 
cil was without authority or jurisdiction to make such arrangement 
with the Consolidated Company, and that the agreement, therefore, 
was without authority of and contrary to law, contrary to the rights of 
ail the taxpayers, and hostile to and in violation of their rights under 
the Constitution of the United States, and constitutes a confiscation 
of their property, contrary to such Constitution and in hostility there- 
to. The correctness of this conclusion that the acts are in violation of 
the Constitution, so far as raising a fédéral question is concerned, dé- 
pends on the character of the acts done and the authority under which 
done. If not done by authority of the state of New York, express or 
implied, or sanctioned by it, and especially if done in violation of and 
opposition to its laws conferring the power to impose and collect taxes 
on the common council, and in violation of the contract authorized by 
the Législature and entered into with the Waterworks Company, we 
hâve a violation of the laws of the state of New York pure and simple, 
committed by the officiais of the city of Utica. The only authority 
conferred by the Législature upon the common council of the city of 
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Utica in regard to the matters hère in controversy was to enter into a 
contract vvith the Waterworks Company to provide a supply of water 
for the extinguishment of fires in said city, and to assess, levy, and 
collect, throngh the treasurer and coliectors of the city, a tax to pay 
for such water. This is not a gênerai and unhmited power, but is 
restrictive. I find no allégation in the bill anywhere that this statute 
is confiscatory in its opération, or in violation of the Constitution of the 
United States. 

Assume that the common council, instead of entering into a con- 
tract with the Waterworks Company named in the act of the Législa- 
ture, had entered into a contract with some other company for a supply 
of water for such purpose, and had then proceeded to assess, levy, and 
collect a tax to pay therefor under the terms of such contract ; is it 
true that such illégal action would présent a fédéral question, or a case 
cognizable by the Circuit Court of the United States ? No one can 
doubt that in such case an action in equity would lie in the state courts 
to enjoin the levy and collection of the tax as wholly unauthorized ; 
no gênerai taxing power having been conferred on the city of Utica 
or any of its oiïicers by its charter. But it does not follow that such 
remedy may be pursued in the fédéral courts. If the state should sanc- 
tion such action by its courts, a différent question would be presented. 
If the Waterworks Company could not assign and transfer the con- 
tract lawfully made (we will assume) with the city, and the Consolidated 
Company took no rights under it as against the city, then the situation 
is the same as if the common council had acted and is acting, in im- 
posing the tax, wholly without authority of law, and in opposition to 
or disregard of the law restricting its power to contract to a spécifie 
company. In short, it would présent the case of a municipal corpora- 
tion of a state assessing and levying and collecting a tax upon the 
property of its citizens, not only without authority of, but in violation 
of, the law of the state. Would this be the act of the state in any 
légal sensé? 

In Murray v. Charleston, 96 U. S. 432, 24 L. Ed. 760, the city of 
Charleston was incorporated by an act of the Législature of the state 
of South Carolina, which act of incorporation conferred upon the city 
the power to make— 

"such assessmeiits on tlie iuhabitants of Charleston, or those who hold tax- 
able property within the same, for the safety. eonveuienee, benetit, and ad- 
vautage of the city as shall appear to tlieni expédient." 

Under this power the city passed an ordinance to raise supplies 
to meet the expenses of the city government for the current fiscal 
year by assessing a tax of two cents on the dollar on the value of ail 
real and personal property in the city; the tax on the city stock (really 
an indebtedness of the city) to be retained by the city treasurer out 
of the interest thereon, when the same became due and payable. The 
tax was levied and retained from the stock held by Murray, a résident 
of Bonn, Germany, who brought suit in the state court to recover the 
amount of the tax assessed and retained under this ordinance. Judg- 
ment was given for the défendant, and affirmed by the Suprême Court 
of the state, thus necessarily affirming the validity of the ordinance 
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and the validity of the tax so assessed. The case was taken to tlie 
Suprême Court of the United States on writ of error, and it was 
objected that the Suprême Court had no jurisdiction, as no fédéral 
question was raised of record or presented in the state courts. This 
objection was overruled. The court held: 

"Wherever rights, acknowledged and proteeted by the Constitution of the 
United States, are denied or invaded by state législation, whlch is sustalued 
by the judgment of a state court, thls court is authorized to interfère." 

Amongst other things, the court said: 

"But neither the charter itself, nor any subsecuieut acts of législation, di- 
rectly or expressly interfered with any debts due by the c>ity, or gave to the 
clty any jKiwer over them. ïbey simpJy gave linilted législative power to the 
City coundl. It was not until the ordiuances vvere passed under the sup- 
posed authority of the législative act that their ]>rovisions became the law 
of the state. It was only when the ordiuances assessed a tax upon the city 
debt, and required a part of it to be withheld from the creditors, that it 
became the law of the state that sueh a withholding could be inade. The 
validity of the authority given by the state, as well as the validity of the 
ordinances themselves, was necessarily before the court of common pleas wlieu 
this case was tried ; and no judgment could hâve been given for the défend- 
ants without determiiiing that the ordinances were laws of the state, not Im- 
pairing the obligation of the contracts made by the city with the plaintiff. 
* * * It is plain, therefore, that both in the comnion pleas and In the Su- 
prême Court of the state a fédéral question was presented by the pleadings 
and waS^decided — declded in favor of the state législation, and against a right 
the plaintiff clalms he has under the Constitution of the United States. The 
city ordinances were in question on the ground of their repugnancy to the 
inhibition upon the states to make any law impairing the obligation of con- 
tracts ; and the décision was In favor of their validity. Nothing else was pre- 
sented for décision, nnless it be the question whether the acts of the stat(? 
Législature authorized the ordinances ; and that was ruled afflrmatively. The 
.lurisdic-tion of this court over the judgments of the highest courts of the 
States is not to be avolded by the mère absence of express référence to some 
provision of the fédéral Constitution. Wherever rights acknowledged and pro- 
tected by that instrument are denied or invaded under the shield of state 
législation, this court is authorized to interfère. The form and mode in whiclx 
the fédéral question is raised in the state court is of minor importance, if, in 
fact, it was raised and decided. ïhe act of Congress of 1807 gives jurisdic- 
tion to this court over final judgments in the higiiest courts of a state in suits 
'where is drawn in question the validity of a statute of, or an authority ex- 
ercised under, any state, on the ground of their being répugnant to the Con- 
stitution, treaties, or laws of the United States, and the décision is in favor 
of their validity. * * * That Involved in the judgment of the court of 
common ple-as and in that of the Suprême Court of the state was a décision 
that the city ordinances of Cliarleston were valid, that they did control the 
contract of the clty with the plaintiff, and that they did not impair its ol>liga- 
tion, is too plain for argument. « * * The court gave judgment for the 
défendant, which would hâve been impossible, had it not been held that they 
hâve the force of law, notwitlistanding tlie Constitution of the United States, 
and the Suprême Court afflrmed the judgment. Our jurisdiction, therefore, 
is manifest." 

In the case at bar no court of this state has sustained the vaHdity of 
the acts complained of under the state statute or the action of the city 
council. In fact, the bili of complaint as amended repeatedly, and from 
beginning to end, allèges that such acts were contrary to and in viola- 
tion of the law, and without warrant of law. The validity of the act of 
the Législature of the state is not denied, only the acts donc under it. 
If, then, the common council of the city of Utica acted in défiance of 
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the act of the Législature, and no court of the state has upheld its ac- 
tion as a valid exercise of power under such statute, how can it be 
said that its unauthorized resolutions or ordinances imposing the 
taxes, if there were any, and it is not alleged there were, became a part 
of the law of the state, or the action of the state? 

However, the Suprême Court of the United States, in the case of 
Murray v. Charleston, held that a fédéral question was presented in 
the state courts. That fédéral question must hâve been presented on 
the allégations setting up the state law, the city ordinances enacted by 
virtue thereof and claimed to be authorized thereby, the nature and 
character of the "stock" or debt of the city, and the rétention from 
the plaintifï of a part of that amount under the guise of taxation by 
virtue of the ordinance. If a fédéral question was thus presented in 
the state court, it did not arise out of the décision of the Suprême 
Court of the state of South Carolina, but from the unconstitutionality 
of the ordinance, which, as we hâve seen, was held to hâve become a 
law of the state, when enacted, whether actually authorized by the 
statute or charter of the city or not. I think, therefore, that the real 
and determining question hère is whether or not the resolutions or 
action of the common council of the city of Utica in imposing the tax 
or taxes in question had the force of law — are to be regarded as laws 
of the state. In New Orléans Waterworks Company v. Louisiana 
Sugar Refining Co., 125 U. S. 18, 30, 31, 8 Sup. Ct. 741, 747, 748, 31 
L. Ed. 607, this question was under considération, and the court per 
Mr. Justice Gray without dissent, said : 

"In order to corne withln the provision of tbe Constitution of the United 
States which déclares that no state shall pass any law impairing the obliga- 
tion of contracts, not only must the obligation of a contract bave been im- 
paired, but it must bave been impaived by a law of the state. The prohibition 
is ainied at tbe législative power of the state, and not at the décisions of its 
courts, or the acts of administrative or executive boards or offlcers, or the 
dolngs of corporations or Indlviduals. * * * As iater décisions bave shown, 
It is not strictiy and literally trne that a law of a state, In order to corne 
witliin the constitutlonal prohibition, must be either in the form of a statute 
enacted by the Législature in the ordinary cours<» of législation, or in the 
form of a Constitution established l>y the people of the state as their funda- 
mental law. * * * So a by-law or ordinance of a municipal coi'iwration may 
be such an exercise of législative power dolegated by the Législature to the 
corporation as a politlcal subdivision of the state, having ail the force of law 
within the llmits of the munlcipallty, that It may properly be considered as 
a law, within the meaning of this article of the Constitution of the Unlte<l 
States. For instance, the power of determining what persons and property 
shall be taxed belongs exclusively to the législative branch of the government, 
and, whether exercised by the Législature itself, or delegated by it to a munic- 
ipal corporation, is strictiy a législative power. United States v. New Orléans, 
98 U. S. 381, 392, 25 L. Ed. 225 ; Merlwether v. Garrett, 102 U. S. 472, 26 L. 
Ed. 197. Accordlngly, where the city council of Charleston, upon which tbe 
Législature of South Carolina, by the city charter, had conferred the power 
of taxing persons and property within the city, passed ordinances assessing 
a tax upon bonds of the city, and thus diminishing the amount of interest 
which it had agreed to pay this court held such ordinances to be laws im- 
pairing the obligation of contracts, for the reason that the city charter gave 
Umited législative power to the city council, and, when the ordinances were 
passed under the supijosed authority of the législative act, their provisions 
became the law of the state. Murray v. Charleston, 96 U. S. 432, 440, 24 I^. 
Bd. 7(50. See, also, Home Ins. Co. v. City Council of Augusta, 93 U. S. IIC, 
23 L. Ed. 825." 
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In United States v. New Orléans, 98 U. S. :î81, 392, 393, 25 L. Ed. 
325, the court, per Mr. Justice Field, said : 

"The position tluit tlie power of taxation belonss excliisively to tlie légis- 
lative braucli of tlie governmeiit no one will controvert. Uiuler our systcju 
it is lodged nowliere else. But it is a power tliat uiay be delegated l)y tUe 
Législature to iimiiicipal coriiorations, which are luerely instrmnentalitiea of 
the State for the better administration of the governnient in niatters of local 
coneern. When sncli a corporation is created, tbe power of taxation is vested 
in It as an essential attribute, for ail the purposes of its existence, imless its 
exercise be in express terins prohibited. For the accomplisluneut of thos(^ 
purposes, its auttiorities, however limited the corporation, must hâve the 
power to raise money and control its expenditure. In a city, even of small 
extent, they hâve to provide for the préservation of peace, good order, and 
health, and the exécution of such nieasures as coiiduce to tljo gênerai good of 
its citizens ; such as the opening and repairing of streets, the eoustructlon of 
sidewalks. sewers, and drains, the introduction of water, and tlie establishment 
of a tire and police department. * « * Ail of them require for their exécu- 
tion coiisideralile expeuditures of money. Their authoriKation, without pro- 
viding the nieans for such expeuditures, would be au idle and futile proceed- 
ing. Their authorization, therefore, implies and carries with it the power to 
adoi}t tlie ordinary lueans eniployed by such hodies to raise funds for their 
exécution, uiiless such funds are otherwise provided. And the ordinary meaus 
in such cases is taxation. A municipality without the power of taxation would 
be a body without life, incapable of acting, and serviiig no useful purpose." 

It seeras, from ail the cases, that a municipality like the city of Utica 
has delegated to it législative powers, especially in matters of taxation, 
and that in imposing taxes it represents the state, and that its acts are 
the acts of the state, unless expressly prohibited. 

The bill of complaint, as amended, and now before the court, seems, 
however, to charge that ail the acts complained of were donc in vio- 
lation and défiance of ail law, as well as of the Constitution of the 
United States. There is no allégation that the common council of the 
city of Utica adopted ordinances or by-laws for the imposition of thèse 
taxes under the powers delegated to it by the Législature, and that same 
became a part of the law of the state, and were unconstitutional and 
void as in conflict with the Constitution of the United States. How can 
it be said that the state has had anything to do with the imposition of 
thèse taxes, or that it has sanctioned them, unless we in fer the exist- 
ence of ordinances or by-laws? Were thèse acts the acts of the state, 
for the reason they were done by the common council of the city il- 
legally and without warrant of law ? If we regard the municipality as 
an instrumcntality or agency of the state, with delegated législative 
powers, and, notwithstanding the limited character of the taxing pow- 
er conferreci, treat such acts as those of the city acting by its common 
council in the exercise of such powers, and not as the wrongful acts 
of the individuals composing it, I think a fédéral question is presented, 
and that this court has jurisdiction. Whjle certain powers of taxation 
were conferred expressly, still in United States v. New Orléans, su- 
pra, the court said : 

"When such a corjioration is created, the power of taxation is vested in it as 
an essential attribute, for ail the purposes of its existence, unless its exorcise 
be in express tenus prohibited." 

There is no law of the state of New York in "express terms" pro- 
hibiting the exercise of the power that was exercised by the common 



EISLET V. CITY OF UTICA. 519 

council in this case and claimed to be in violation of the Constitution of 
the United States. The same case says : 

"But it [the power of taxation] is a ipower that may be delegated by the 
Législature to municipal corporations, whieh are merely instrumentalitiea 
of the State for the better administration of the govemment in mattera o£ 
local concern." 

This being so, we necessarily conclude that the city of Utica, a mu- 
nicipal corporation of the state of New York, was vested with ail 
powers of taxation for ail purposes necessary for its existence (and 
the procuring of water for fire protection is such a purpose, it having 
no water supply of its own) except those "in express terms prohibited" ; 
that there was no express prohibition by the Législature on the city 
or common council, which forbade it to do what it did do; that, in 
acting as it did and is doing through its common council, it was but a 
mère instrumentality of the state, and that ail such acts must be deemed 
to hâve been done by or with the sanction of the state of New York ; 
that the acts of the city cannot be regarded or treated as the wrongful 
acts of individuals merely, done in violation of the law of the state. 
As the state had acted in doing what was done, it is not necessary 
that the complainants pursue their remedy in the state courts as for 
a violation of state laws. 

The case of Barney v. City of New York, supra, does not seem to 
reach the case of a municipal corporation, where the power of taxation 
is granted generally by the state, except as prohibited in express terms, 
as in that case and others cited the powers of the state officers or 
agencies were expressly limited ; that is, they had only the powers 
expressly granted. In 5 Encyclopedia U. S. Sup. Ct. Reports, 545, 
the author states the rule thus: 

"When a subordinate officer or agency of the state, in violation of state 
law, undertalces to do that which is not only unauthorized, but whieh is for- 
bidden by the state law, such action cannot be said to be action by the state, 
within the intent and meaning of the fourteenth amendment. In such cases 
the grievance is simply that the state law bas been broken, and not that the 
state has inflicted a wrong througli its législative, executive, or judicial de- 
partment, 

3. Aggrieved Person must Invoke the Aid of the State Courts. — The doctrine 
hère is that the aggrieved party must flrst Involie the aid of the state courts, 
since it is for the state courts to remedy the acts of state officers done without 
authority of, or contrary to, state law. In such a case the complainlng party 
must exbaust bis remedy in the state courts by prosecutlng bis case to the 
state court of last resort for cases of that character; and until he has done 
this it cannot be said that he has been denled due process or deprived of bis 
property by state action. If the décision of the Mghest state court to which 
he can resort is adverse to hlm, he can then take his case on writ of error to 
the United States Suprême Court upon the ground, not that the proceeding or 
action complained of was contrary to or unauthorized by state law, but upon 
the ground that what was complained of as a deprivation of life, llberty, or 
property without due process of law, in violation of the fourteenth amendment, 
has at last recel ved the sanction of the state, and, In eftect, become the act of 
the state Itself." 

Under the allégations of the bill this clearly is a case of équitable 
cognizance. Boise Artesian Water Co. v. Boise City, 213 U. S. 276, 
284, 285, 29 Sup. Ct. 426, 53 L. Ed. 796, and cases cited; Ogden City 
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V. Armstrong, 1G8 U. S. 2-24, 18 Sup. Ct. 98, 42 L. Ed. Ui; Smyth v. 
Ames, 169 U. S. 460, 18 Sup. Ct. 418, 42 L. Ed. 819. 

It would seem plain tliat much is demanded by way of relief that 
could not be granted, conceding ail thc allégations of the bill to be 
true ; but a demurrer does not lie to the demand for relief. Nor is it 
intended to indicate that ail the matters charged, if true, are the sub- 
ject of relief. What is decided is that, on the whole bill, a case is 
made of équitable cognizance, and of which this court bas jurisdic- 
tion, and that the bill is not open to the charge of multifariousness. 
Several questions hâve been raised and discussed, which the court 
is not called upon to détermine in advance of the final hearing. It 
will hardly be contended, I think, that the city of Utica, by its common 
council, had the right to go outside the city and make improvements 
and expend money, or contract with some corporation so to do, for 
the benefit of outside localities, as well as Utica, in order to secure 
water for both fire protection and domestic uses in the city, and then 
levy and assess a tax on ail the property and property owners in the 
city to meet such expenses, while giving to a portion of such inhab- 
itants only the benefits of fire protection and the use of such water 
for domestic purposes. The power of taxation is very broad and 
sweeping, and necessarily must be ; but at the same time it has its 
limitations by the provisions of the Constitution of the United States, 
as many cases hold, and some of which were cited when this case was 
before this court on the former demurrer. There should be a speedy 
détermination of this case on the merits, and if not at issue and tried 
at the December term the motion to vacate or modify the injunction 
may be renewed. 

The demurrer is overruled, and' the motion to dissolve the injunc- 
tion denied for the présent. 



THE NIMROD. 

(District Court, S. D. Alabama. August 13, 1900.) 
No. 1,203. 

1. Collision (§ 11*) — Navigation Bules— Construction— "Steam Vessel." 

Every vessel propelletl by macbluery Is cousidered a "steam vessel," witU- 
in the ineauiiig of the navigation rules. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 11.* 

For otlier définitions, see Words and Phrases, vol. 7, pp. 0054, 6G55.] 

2. Collision (§ G7*) — Navigation Rules— Construction— 'Tndeb Way." 

A vessel, although lier lieadway is killed in the water, is considered 
"under way," aud suh.iect to the navigation rules, unless she is at ancbor, 
or tied to the shore, or aground. 

[Ed. Note. — For othor cases, see Collision, Dec. Dig. § 07.* 
For other définitions, see Words and Phrases, vol. 8, p. 7161.] 

3. Collision (g 30*) — Steam Vessels Crossing— ITault. 

The tug Ninirod left the wharf in Mobile, aud when proceeding down 
tlie river, about the luiddle of tlie channel, rau down and sank a i)ower 
lauiich, and the sole occupant thereof was drowued. AVhen the tug ap- 
proached, the launch was lying on the west of the channel, about 50 feet 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



THE NIMROD. 521 

froin the course of the tug, iiointed down tlie river, and was nearly mo- 
tiouless, until the tug reaehed a point 50 to 75 feet to the north of it, wheu 
it suddenly started ahead at a rapid speed on a course crossing that of 
the tug. The occupant of the launch was not at the wheel, gave no signal 
as required by the rules, having the tug on hls port bow, and apparently 
paid no attention to the tug until inunediately before the collision. When 
the launch started and changed its course, the tug stopped her engines; 
but there was not sufflcient tiiue to change her course or niaterlally reduce 
speed. Hcld. that she was not in fault, but that the collision was due 
solely to the négligence of the deceased. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 39; Dec. Dig. 
§ 39.*] 

In Admiralty. Action by the administrators of A. Danenberg, de- 
ceased, against owners of the tug Nimrod, to recover damages for the 
death of Hbelants' intestate, in collision. Decree for défendants. 

Webb & McAlpine and Léo M. Brown, for libelants. 
Pillans, Hanaw & Pillans, for défendants. 

TOULMIN, District Jtidge. This is a suit in admiralty, brought 
by the administrators of A. Danenberg, deceased, who is alleged to 
hâve been drowned through the négligence of the oiïicers of the tug 
Nimrod. The suit is brought against the owners of the tug. 

The libelants allège that the tug Nimrod left the foot of Dauphin 
Street, blevv a leaving signal, and proceeded down the river, and that 
the deceased, A. Danenberg, had not left Government street with his 
launch, but was in it heading in a southerly or southeasterly course ; 
that lie thence turned easterly across the river, and proceeded 50 or 
75 yards. The tug was at that time about 150 feet up the stream 
northerly from the launch, and was approaching at a rate of 5 or 6 
miles an hour. At that time Danenberg appeared to be having some 
trouble with his machinery used in the launch. Libelants further al- 
lège that the servants of the défendants, in charge and control of the 
tug, negligently failcd to change her course or lessen her speed; that 
she gave no signal, by bell, whistle, or in any other manner, to warn 
Danenberg, until approaching within about .'ÎO feet of the launch, when 
the pilot gave the first warning by calling to Danenberg, on which 
Danenberg turned his wheel in such way as to cause the launch to take 
a course downstream ; that the speed of the tug was not lessened, and 
almost immediately after said Danenberg changed the direction of the 
launch the tug struck it, caused it to sink and Danenberg to be drowned. 
Libelants then aver that the collision could hâve been avoided if the 
pilot of the tug had given the proper signais, required by the régula- 
tions, in due time, and that the collision could hâve been avoided if he 
had changed the course of the tug, so as to hâve proceeded in a more 
easterly or southeasterly direction. 

The death of Danenberg must hâve been caused by the wrongful act. 
omission, or négligence of the agents or servants of the défendants to 
render them liable therefor. The Hbelants charge that it was caused 
by the négligence of the master and pilot "of the tug. The défendants 
deny that said master and pilot was guilty of any négligence in the 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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premises, and f urthermore aver that the deceased, Daneiiberg, was him- 
self guilty of négligence, in having no lookout or other helper on his 
launch, and in the improper manner in which he navigated and ma- 
neuvered his boat, which proximately contributed to the cause of his 
death. 

After a very careful examination and considération of the évidence, 
which, as is usual in such cases (cases of coUision), is quite conflicting, 
I find from the weight of the évidence the facts of the case to be sub- 
stantially thèse: 

The steam tug Ninu-od left the foot of Dauphin street, in the city 
of Mobile, about 2 or 3 o'clock p. m., on or about August 23, 1908, 
blew a leaving signal, and proceeded down the channel of the Mobile 
river; that Danenberg was at that time in his launch at the foot of 
Government street, on the same (west) side of the river, and two blocks 
below Dauphin street — perhaps some 900 feet — the launch heading 
north. Danenberg very soon started out from this position, turned 
his launch around, and headed in a southerly or sontheasterly course, 
downstream. When in 50 to 75 feet vi'est of the direct southern 
course of the tug, outside of and near to the west bank of the channel 
of the river, and well clear of the tug's course, his launch stopped. 
He appeared to be working with his engine, which was situated near 
the stern of the boat. The wheel was in the bow of the boat. The 
boat was variously estimated at from 18 to 25 feet long. Danenberg 
was alone on the launch. When the launch had stopped, and Danen- 
berg was working with his engine, her bow was headed south. Dan- 
enberg was facing north; his back being towards the bow. At this 
time the tug was about 100 feet north of him, on a north and south 
line down which the tug was traveling and 50 to 75 feet east of where 
the launch had stopped. The launch was stationary, or slovidy drift- 
ing down with the tide. Suddenly, when the tug was nearly abreast 
of her — probably 50 feet farther north, and 50 to 75 feet east — the 
launch started ahead, and circled or turned to the eastward, running 
at rapid speed in the direction of the course the tug was pursuing. 
The launch was a very smart boat, got ofï quickly when her engine 
started up, and going, as stated by one of the witnesses, ''at a very 
rapid clip np until the collision." 

At the time the engine started and the launch nioved off, Danen- 
berg was not at the wheel, and did not reach the wheel until the two 
vessels were very close together — said by some of the witnesses prac- 
tically together. When Danenberg got to his wheel, he appeared to 
turn it hard to starboard, and succeeded in deflecting the course of the 
launch slightly to the south or southwest, but not sufficiently to avoid 
the collision. The launch reccived a glancing blow about 3i/> to 4 
feet aft her port bow; the blow on the tug being about the boilers, 
some 25 feet from the stem of her bow. The launch was not crushed 
or very badly damaged, but partly overturned and caused to sink, in 
which unfortunate accident Danenberg was drowned. 

Charles Davis, a witness'for libelants, testified that, when he first 
noticed tlie boats, they were 100 or 150 feet ajiart, both going down 
the river. The launch was westward of the tug, and not quite to the 
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channel, and the tug about the center of the channel. The launcli 
lînally got into the channel, and the coUision occurred. 

Hèndrickson, who was a member of the tug's crevv, and a witness 
for Ubelants, testified that, when he first noticed the launch, it was 
about 100 feet ahead of the tug, and looked to be going downstream; 
that she was out of Une of the tug about 50 feet or so, and was about 
100 feet to the south and oflf the tug's track. When he saw the launch, 
Danenberg was back at his angine, and when about 50 feet away the 
launch turned to southeast or east, and its course was then across the 
line, north and south, that the tug was traveling. This was imniediate- 
ly before the accident, and close to it. 

Peter Forbes, the master and pilot of the tug, testified in substance : 
That, when he first noticed the launch, she was leaving the wharf 
about the foot of Government street. That she came out heading up 
the river, turned, and headed south. She seemed to break down; was 
to the side of the tug's course about 75 or 80 feet. She stopped a 
few minutes after she left the wharf. Danenberg was at the engine 
after she stopped. Just before the tug got abreast of her she started 
up, got under way, and turned to port or eastward ; had been heading 
south. Danenberg was not at his wheel when the tug got there, and 
was not at his wheel when the two boats were near together, when 
witness holloaed at him. That he (witness) was at the wheel of the 
tvig and never left it. When he saw the launch turning so as to bring 
on a collision, besides exclaiming, he rang the bell to stop the boal, 
and he put the helm to starboard, the effect of which is to throw the 
boat to port. The boat obeyed very little for want of time. That he 
did everything under existing conditions to avoid the collision. There 
were only a few seconds, and the whole thing was donc. The launch 
was on his starboard bow. The tug had approached to within 75 or 
SO feet of the place of collision when the launch got under way. This 
is estimated ; it being hard to estimate distance on water exactly. He 
received no signal from Danenberg, before he started up, that he was 
going to start. The launch hit the tug about abreast the pilot house. 
The tug was not going over 6 miles an hour. He further testified that 
it is not customary to give signais to a vessel at rest in the position 
this launch was at the time. She was on the west side of channel. 
The tug was to the east of her, near the middle of the channel. After 
he headed south, and saw the launch coming out from the wharf, he 
could not say he lost sight of her. He was 75 or 80 feet north of the 
point of collision at the time the launch started up. He put his wheel 
to starboard to take the boat to the east, but could not, in the time he 
had, do so. The vessels were pretty near together then. The launch, 
when she started up, was going as fast, if not f aster, than the tug, and 
it took but a few seconds for the tug to run 75 feet. That the first 
thing he did was to ring the bell to stop, then put the wheel to star- 
board, and this was before the collision. That he did not bave space 
enough to go and to'deflect either to the east or west of the launch. 
The engine of the launch started while she was bearing south, and 
she swept around towards the tug. 

Forbes is corroborated as to many of the material facts stated by 
him by the witness Glidden, the engineer of the tug, who testified to 
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the ringing of tlie stopping bells ; by August Lesin, deck hand on tlie 
tug; and Hendrickson, also a member of the crew of the ttig. Lesin 
testified he first saw the launch lying head down the river, stopped ; 
the tug was going down on the east side of her; launch a good dis- 
tance oiï; also that Forbes put his wheel hard over, or tried to, but 
could not get it over quick enough to get clear ; that he rang the bell 
to stop the engine, etc. Hendrickson says he thinks the stopping bell 
was rung just before the collision. He also says the engine was stop- 
ped, and the tug's speed was lessened, when the collision occurred. 

Forbes is also corroborated by Peter Smith, a bar pilot in Mobile 
harbor. He was on the quarter deck of a schooner anchored in the riv- 
er. He corroborâtes Forbes in his statement as to some of the ma- 
terial facts testified to by him, and also as an expert pilot is corrobora- 
tive of Forbes. He is also corroborated by Bernard Anderson, a mas- 
ter and pilot of a steamer. He was on the wharf at the foot of Church 
street, about abreast of where the collision took place, and in view of it. 

Witness for libelants. Curry, testified that the tug's engine was stop- 
ped at the time of the collision. Several other witnesses testify in har- 
mony with the foregoing statement of the facts as found by me, more 
spécifie référence to which would unnecessarily cxtend this opinion 
now already too long. 

As before stated, there is conflict in the évidence. Some of libel- 
ants' witnesses testify that Danenberg left the Government street 
wharf and went directly east across the river, but stopped shortly be- 
fore he reached the channel, seeming to hâve some trouble with his 
engine. One of said witnesses stated that he stopped a short distance 
from the wharf, then started up, and he did not see him stop again, 
but ran at a rapid clip up to the time of the collision, going across the 
course of the tug, and was run into by the tug in so doing; that the 
tug did not change its course, did not lessen its speed, and that he 
heard no bell ring. Another of said witnesses stated that the launch 
was going across the river to the east, did not stop until she reached 
the channel, and was directly in the course or line of the route of the 
tug, and vifas "motionless" in such way when the tug ran down upon 
her; that the tug must hâve been 100 feet, more or less, from the 
launch at the time the launch reached the point where she lay motion- 
less and the collision took place. The tug gave no signal and did not 
appear to change her course or slacken her speed; did not see the 
launch hâve any trouble with her engine starting out in the beginning. 
She went out very smoothly. 

This witness is in conflict as to several of his statements, and par- 
ticularly in that the launch was lying "motionless" directly in the path 
of the tug when she was struck, with every other witness in the case 
who testified on that point, except, perhaps, the witness Flolmes. 
Holmes says, when the launch stopped, he noticed the tug north, com- 
ing down, distant something like 100 feet, more ox less, and the launch 
was directly in the path of the tug. The witnesses for the libelants 
generally testify that they heard no signais given, that they heard no 
bells rung at or before the collision, and that the tug did not appear 
to lessen her speed or change her course at ail. 
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On the part of the défense it is not claimed that there was any ma- 
terial change, if any deflection, in the course of the tug. The évi- 
dence in their behalf is that the stopping bell was rung and the engine 
stopped, and that évidence tends to show that there was not space and 
time enough to stop the tug, or materially lessen her speed, from the 
time the "risk of colHsion" appeared to the time the colhsion occurred. 
Most of the witnesses, who testified favorably to the défense, as to 
the ringing of the stopping bell and stopping the engine, and to the at- 
tempt of the pilot to starboard the wheel, "were in a situation favor- 
able for observation and who testify affirmatively and positively to the 
occurrence," while the évidence of the libelants on that point is pure- 
ly of a négative character. Chicago Ry. Co. v. Andrews, 130 Fed. 65, 
64 C. C. A. 399 ; B. & O. R. Co. v. Baldwin, 144 Fed, 53, 75 C. C. A. 
211. 

Rule 9 of the pilot rules provides that: 

"When two steamers are approaehlng eaeh other at right angles or obliquely 
so as to involve rlsk of collision, other tlian when one steamer is overtaking 
another, the steamer whlch has the other on her own port side shall hold her 
course and speed ; and the steamer whic-h has the other on her own starboard 
Bide shall keep ont of the way of the other, by directing her course to star- 
board so as to cross the stem of the other steamer, or, if necessary to do so, 
slacken her speed or stop and reverse. The steamer having the other on her 
own port bow shall blow one blast of her whistle as a signal of her intention 
to cross the bow of the other, holding her course and speed, which signal shall 
be promptly answered," etc. 

The launch is a steam vessel. Every vessel propelled by machinery 
is considered a steam vessel. Act Jan. 18, 1897, c. 61, 29 Stat. 489 (U. 
S. Comp. St. 1901, p. 3039) ; Hughes on Admiralty, p. 216. "And a 
vessel, even though her headway is killed in the water, is considered 
under way, unless she is at anchor, or tied to the shore or aground." 
Hughes on Admiralty, p. 216. 

The contention of the libelants is that, when Forbes saw Danenberg 
go back to his engine, he should hâve slackened the speed of the tug, 
or stopped, or reversed. This contention must be based on the theory 
that the two steamers were approaching each other at right angles or 
obliquely, so as to involve risk of collision. This is clearly the libel- 
ants' theory as contended for on their évidence. 

Under rule 9, supra, the steamer having the other on her own port 
bow shall blow one blast of her whistle as a signal of her intention to 
cross the bow of the other, holding her course and speed, which sig- 
nal shall be promptly answered by the other steamer by one short 
blast, etc. In this case we find the launch, having the tug on her own 
port bow, should hâve blown one blast of her whistle as a signal of 
her intention to cross the bow of the tug, holding her course and speed, 
which signal was to be promptly answered by the tug. Until such sig- 
nal was given no obligation rested on the tug to answer. There is no 
proof that the launch gave the required signal. It is to the contrary. 

If it be conceded that the tug was running at an unlawful rate of 
speed, or was in fault for violating any of the navigation rules, and 
the death of Danenberg was the resuit of the combined négligence of 
both the tug and launch, there can be no recovery. Mooney v. Car- 
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ter, 152 Fed. 147, 81 C. C. A. 365. The rigid doctrine of the common 
law as to contribtitory négligence applies in such cases. Hughes on 
Admiralty, p. 208. 

Article 29 of the régulations for preventing collisions upon certain 
rivers and inland waters of the United States, provides that : 

"Nothing in thèse rules shall exoiierate aiiy vessel, or the owner or master 
thereof, froni the conséquences of any neglect to carry lights or signais, or of 
any neglect to keep a proper lookout, or of the neglect of auy précaution which 
may he required * * * by the spécial circumstances of the case." Act 
Aug. 19, 1890, c. 802, 26 Stat. 320, § 1 (U. S. Comp. St. 1901, p. 2871). 

"It Is said that rules of navigation are only intended to apply when vessels 
are approaching each other in such directions 'as to iuvolve risk of collision.' 
* * * The mère fact that vessels are in sight of, or even near, each other, 
navigating the same waters, does not bring thèse enactnients into play. If 
their courses are parallel, and sufficlently far apart to clear with a safe mar- 
gin, * * * there is no ueed for rules of navigation." Hughes on Admiral- 
ty, p. 233. 

"If two vessels are moving on courses that, if held, would pass clear, theu 
there is no rlsk of collision, and no rule is necessary." Hughes on Admiralty, 
p. 238, and authorities cited. 

In my opinion the weight of the évidence in this case clearly estab- 
lishes thèse facts, namely, that the launch was lying outside of and 
west of the channel, heading south down the river, drifting but little, 
if any at ail ; that the tug was 100 or 150 feet north, coming down the 
channel of the river on a direct course at least 50 feet east of the posi- 
tion of the launch; that the launch started up, turned eastward, and 
approached the channel at a fast rate of speed, and that Danenberg 
was not at his wheel ; that the courses of the two vessels, as indicated 
at the time the launch was lying idle and started up, were sufficiently 
far apart for the tug to clear her with a safe margin ; that no "risk of 
collision" between the two vessels was involved until the launch started 
up, turned to the eastward, and proceeded at a rapid speed towards the 
channel, down which the tug was approaching at a' rate of speed of at 
least 6 miles an hour ; that at the time the launch started up and 
turned eastward the tug was from 50 to 75 feet north, and about the 
same distance on a Hne east, on her course down the channel ; that no 
signal was given by Danenberg, indicating his intention to change his 
course from that which the position of the launch indicated he was 
going, at the time he started his engine and got in motion. 

My opinion further is that Danenberg neglected précautions which 
were required by the spécial circumstances of the case. He is pre- 
sumed to hâve known the unreliability of the kind of engine that he 
was using, which the évidence tends to show it was, and he neglected 
to hâve a proper lookout, or any one on his launch with him to aid him 
in her navigation. From my view of the évidence, I am of opinion that 
the claimants are not entitled to recover. Although Danenberg may 
hâve been négligent in failing to hâve a proper lookout, and hâve been 
négligent in starting his engine, putting his launch in motion and run- 
ning at right angles or obliquely towards the course of the tug, under 
the then existing conditions, yet if the pilot of the tug had been guilty 
of wantonnesS, that is, was so recklessly indiffèrent to Danenberg's 
péril as to hâve consciously failed to use ail means at hand to hâve 
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avoided the imfortunate occurrence, as contended by libelants' counsel, 
my décision in this case would be différent. But I find from the de- 
cided weight of the évidence no ground for such contention. 

My conclusion is that the claim of the administrators of A. Danen- 
berg, deceased, must be disallowed and dismissed. 



COUND V. AÏCHISON, T. & S. F. RY. CO. 
(Circuit Court, W. D. Texas, El Paso Division. Noveiuber G, 1909.) 

Ko. 492. 

1. COUETS (§ 2<S4*)— JURTSDICTION OF FEDERAL COUKTS— FeDEEAL QUESTION. 

The twleral employer's llabillty act (Act April 22, 1S)08, c. 149, § 2, 3.5 
Stat. G5, GG), whieli maUes coinmon carriers by railroad within tlie terri- 
torles of the l'uitod States liable for injuries to employés as therein stated, 
supersedes the common law in the territories with respect to such liability, 
and any cause of action within its terms is necessarily one arisiug under 
a law of the United States, and on that ground within the jurisdietion of 
a fédéral Circuit Court, where the requislte amount is involved. 
LEd. Note. — For other cases, see Courts, Dec. Dig. § 284.* 
Jurisdietion in cases involving fédéral question, see notes to Balley v. 
Mosher, 11 C. C. A. SOS; Montana Ore-Purchasing Co. v. Boston & M. 
Consol. Copper & Silver Min. Co., 35 O. C. A. 7.] 

2. Courts (§ 270*)— Jurisdiction of Fédéral Courts— District of Suit. 

An action in a fédéral court on a cause of action arisiug nnder a law 
of the United States, although the jjarties are cltizens of différent states, 
is iiot one in whieh "jurisdietion is founded only" on diversity of citizen- 
ship. within the nieaning of the fédéral judieiary act of 187.5 (Act Mardi 
3, 1S7.'>, e. 1,37, § 1, 18 Stat. 470), as amended in 1887 (Act Jlareh 3. 1887. 
c. 373, 24 Stat. 5.-)2) and 1888 (Act Aug. 13, 1888, c. 860, 2.") Stat. 433 [U. 
S. Conip. St. 1901, p. .508]), and, unless the objection is waived, can only 
be brought in the district of which défendant is an inhabitant 

[Ed. Note. — For other cases see Courts, Cent. Dig. § 810; Dec. Dig. § 
270.* 

Diverse citizensliip as ground of fédéral jurisdietion, see notes to Shipp 
V. AVilliiUns, 10 C. C. A. 249; Mason v. Dullagham, 27 C. C. A. 298.] 

At Law. Action by George C. Cound against the Atchison, Topeka 
& Santa Fé Railway Company. On plea to jurisdietion. Plea sus.- 
tained. 

The piu-iK)se of this suit — brouglit orlginally in this court — was to recover 
damages of the défendant, in excess of .$2,000, for injuries alleged to hâve beeu 
received by the plaintiff in the terri tory of Xew Jlexico, wlille engaged in the 
dvseharge of lus usual duties as brakenuui ou a freight train. The material 
question to be deterniined is one of jurisdietion of the court, and the facts 
bearing upon tliis question are concedeU by counsel of the respective parties. 
Diverse citizenship clearly appears ; tlie plaintiffi being a citizen of Texas and 
a résident of this district, and tlie défendant a corporation organized under 
the laws of the state of Kansas, and hence. for jurisdictional purposes, a 
citizen and Inhaliitaut of that state. The injuries coniplained of were the 
resuit of an accident which occnrred in March, 1909. In view of the im- 
portance of the (juestion presented for the considération of the court, it is 
thonght i)roper to iiisert the cause of action and the allégations affecting the 
question of jurisdietion in the lauguage of the pleader: 

"That plaintiffi is a résident and citizen of tlie city and counly of El P.tso, 
and state of Texas, and of the Western district of Texas, aiid lias been such a 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexa» 
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Citizen and résident for iiiiiny years past. Tliat tlie défendant Is a foreign rail- 
way corijoration, duly and legaily incorporated under tlie laws of ttie state of 
Kansas, and is a citizen of said state, where It bas its domicile, but is now, 
and was on the day herelnafter luentloned, eugaged in the business of running 
and operating a railroad into tUe city and eounty of El Paso, and state of 
Texas, and the AVesteru district of Texas, where it maintains an otiice and 
local agent. That said défendant is a cominon carrier of frelght and passen- 
gers for hire, and opérâtes a Une of raihvay extending from El Paso, Tex., 
northerly through the terrltory of New Mexico to Raton, N. M., and as such 
comnion carrier opérâtes frelght and passenger trains for hire in and through 
the terrltory of New Mexico, and employed a large number of brakemen, and 
other employés, whose business It was to run and operate said trains for hire. 

"That on and prlor to the 17th day of Mardi, 1001), plaintlff was employed 
by défendant as a brakenian on a frelght train running hetween Las Vegas, N. 
M., and Raton, N. M. Plalntilf says that on or about the 17th day of March, 
1909, he was ordered and directed by said défendant, and its duly authorlzed 
agents, to assist in the running and operating of a frelght train for défendant 
from Las Vegns, N. M., to Raton, N. M. ; that when said train arrlved at or 
near Raton It became necessary, and part of plaintifC's duty as brakeman on 
said train, to dlsmount from said train, and throw a switch ; that after he 
had perfomied his dutles it then became necessary for hlm to elimb on said 
freight train, and ride same to its terminal, or destination ; that wliile plain- 
tlff was in the exercise of due care for his own safety, and attemptlug to clinili 
onto one of the cars composing said train, and while in the act of nionnting 
the top of said car by the use of the ladder, hand rail, or hand hold malntained 
thereon for that purpose, one of the hand holds or hand rails at or near the 
top of said car suddenly pulled loose and gave way. and plaintlff was thrown 
and fell from said car and injured, as hereinafter set out, without any fault or 
contributory négligence on his part. PlalntlfE says that said car, hand hold, and 
appliances thereon were unsafe and dangerous, substantlally as follows, to 
wit: 

"That said hand hold was defcctlve and insecuroly fastened and niaintalned 
to said car. That the board or plank, or part of the car to whlch said hand 
hold was malntained by means of a lag screw, or boit, was old and rotten, and 
in such a détective condition as not to be of sutllclent strength to malntain the 
weight of plaintlff, wliou he attenijrted to use said hand hold to pull hlmself 
on top of the car. That on account of the fact that said hand hold was neg- 
ligently, carelessly, and insufllclently fastened and malntained to said car, or 
on account of the fact that the boit or lag screw was not properl.y and se- 
curely fastened into and malntained to the plank, or the car, or on account of 
the fact that the car was old, rotten, and split, the same pulled loose and gave 
way when plaintlff attcmr)ted to use said hand hold, and he was thereby thrown 
and fell from said car and Injured. 

"PlalntifC says that it was the duty of said défendant, and its duly au- 
thorlzed agents, to provide for his use a reasonably safe and suitalile car, hand 
holds, and ail appliances thereto attached, in a reasonably safe and sound con- 
dition, and to inspect and repalr said car, or to see that the same was inspected 
and repaired, and kei)t in a reasonably safe condition ; but plaintlff avers and 
charges that said défendant, and its duly authorlzed agents, in a négligent 
manner and way, placed said car in the train at Las Vegas, N. M., without In- 
specting same, or making a proper inspection of said car, in order to discover 
the defects and détective condition of said hand hold, and ordered and directed 
thls plaintlff to use said car and appliances, with said hand hold insecurely 
and insufflciently fastened and malntained to said car, or with the plank to 
wbich said hand hold was fastened in such a rotten and détective condition as 
to render said liand hold insufflcicnt and dangerous for use. 

"l'Iaintiff further avers and charges that if said défendant had exercised 
ordlnary care, and made a proper Inspection of said car and appliances, ail 
the above defects could hâve been discovered and remedled, and plaintlff would 
not hâve been injured ; that said défendant, and its duly authorlzed agents, at 
the time and long prlor to the happening of said accident, knew that said hand 
rail or hand hold was negligently fastened and maintained to said car, and 
knew that the same was iusutliclent to be used as a hand hold, and kuew that 
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the top of said car or plank to whicli sald hand liold was fastened was old, 
rotten, or split, and that it wonld be necossary for plaintiff, or some other em- 
ployC», to use said hand hold, or hand rail, in mounting or disniouuting from 
said car, and, wlien the same was used in the manuer and way in which plaiu- 
tifC was attempting to use same, that the same would pull loose or give way, 
and plaintifC, or some other employé, would he killed or seriously injured, or 
by the exercise of ordinary care and inspection could hâve linown ail the 
above facts. 

"Plaintiff says that he was ignorant of any of the aforesaid defeets in said 
car, hand hold, or appliances until too late to avoid said accident, and on ac- 
count of the darkness of the night could not ha%'e discovered same by the ex- 
ercise of ordinary care; and plaintiff says that each of the aforesaid négligent 
and careless acts and omissions on the part of said défendant, and its duly au- 
thorized agents, was the direct and proximate cause of said accident, and 
plaintiffi's conséquent injuries, for which défendant is liable. 

"riaintifC further represents and shows to the court tliat on or about the 
22d day of April, 1908, the Congress of the United States of America passed 
and approved what is known as 'the Fédéral Employer's Liability Act,' which 
said act is now in full force and effect in the territory of New Mexico, and was 
at the time and place of the happening of this accident, and is the law govern- 
Ing the liability of the défendant in this case, and on which plaintiff relies for 
a recovoTy herein, both as to the liability of the défendant as a common car- 
rier in the territory of New Mexico, as well as to the rule of e^-idence gov- 
erniiig such actions, and the measure of damages, which said act, on which 
plaintiff relies for a recovery herein, as well as the fact that the défendant is 
a citizen of the state of Kansas, and plaintifC a citizen of the state of Texas, 
and of this district, gives this court jurisdiction of this suit and cause of 
action." 

The défendant flled the foUowing plea to the jurisdiction of the court: 

"Cornes now the défendant, and appearing specially, and for the purpose only 
of filing this its objections to the jurisdiction of this court by way of plea in 
abatement, and says: That this défendant is a railway corporation duly char- 
tered under the laws of the state of Kansas, and under the laws of no other 
state or territory, and that it has and niaintains its gênerai office, where ail its 
records are kept, in the city of Tojieka, in Shawnee county, state of Kansas, 
and that it is an inhabitant and citizen of said city of ïopeka, Shawnee county, 
and state of Kansas, and that the défendant is an inhabitant of the First divi- 
sion of the fédéral judicial district of Kansas, in which division is situated 
said city of Topeka, and Shawnee county : that the défendant is not an in- 
liabJtant of the Western district of Texas, or any part of same, but that it 
has its domicile and principal office and habitat in said Topeka, Kan., and not 
in the Western district of Texas, or any part thereof. 

"That if plaintiff has any cause of action as pleaded, or otherwise, same 
arises under the laws of the TJnited States, as by plaintiff's pétition pending 
in this cause is manifest, and for the reason that this case is one arising under 
the laws of the United States, and is against a corporation incorporated in 
the state of Kansas, and under the laws thereof, and for the reasons herein 
set forth, this court cannot longer take cognizance of this action, and for ail 
the reasons stated herein this défendant objects and protests against this court 
taking further action herein, except to enter an order dismissing this cause 
for want of jurisdiction. 

"Wherefore this défendant prays judgment of this honorable court as to its 
jurisdiction to further hear and détermine this cause, and prays that it be dis- 
luissed, with its cost." 

With the view of meeting the objections Interposed by the défendant to the 
jurisdiction of the court, the plaintifC flled an amended pétition, in which the 
cause of action is set forth as in the original ; but the amendment contains no 
référence whatever to the act of Congress entitled "An act relating to the lia- 
bility of common carriers by railroad to thelr employés in certain cases," ap- 
proved April 22, 1908, and commonly known as the "Employer's Liability Act." 
To be more spécifie, the following allégations of the original pétition are pre- 
termltted in the amendment: 
173 F.— 34 
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"Plaiiififf furtlier l'eiiresents and shows to tlie court that on or about the 22(1 
day of Aiu'il, lfK>8, the Congress of the United States of America passed and 
approved what is knowu as 'the Fédéral Employer'» Llabîlity Act,' which sald 
act is novv in fuU force and effect in the territory of New Mexico, and was at 
the time and place of the hai)peuinî>: of thls accident, and Is the law goveruing 
the liability of the défendant in this case, and on which plaintiff relies for a 
recovery herein, both as to the liability of the défendant as a conimon car- 
rier in the territory of New Mexico, as well as to the nile of évidence govern- 
ing such actions, and the mcasnre of damages, which said act, on which plain- 
tiff relies for a recovery herein, as well as the fact that the défendant is a 
citizen of the state of Kansas, and plaintiff a citizen of the state of Texas, and 
of this district, gives this court jurisdlction of tliis suit and cause of action." 

To the amended pétition the défendant interposed another plea to the juris- 
diction of the court, claiming, as in its flrst plea, the right to be sued in the 
district of Kansas. The cause coniing on to he lioai'd upon the pleadings and 
the admitted facts, the plea was sustained, and the suit dismissed. The i)lain- 
tiff did not exoept to the ruling, j)refi'rring to institute his suit in the state 
court. 

Patterson & Wallace, for plaintiff. 
Ttirney & Burges, for défendant. 

MAXEY, District Judge (after stating the facts as above). As dis- 
closed in the statement of the case, this suit was brought by the plain- 
tiff to recover damages of the défendant, m excess of $2,000, for inju- 
ries which he received during the month of March, 1909, in the territo- 
ry of New Mexico, while discharging his usual duties as brakeman on 
one of the defendant's freight trains. The plaintiff is a citizen of Tex- 
as, and résides within the Western district of the state; and the défend- 
ant is a common carrier incorporated and organized under the laws of 
the state of Kansas, and opérâtes a line of railway from El Paso, Tex., 
through New Mexico, and into the state of its incorporation. It main- 
tains a gênerai office, where its records are kept, in the city of Topeka, 
Kan. The sole question submitted for décision is whether this court bas 
jurisdiction, over the protest of the défendant, to hear and détermine 
the cause. On the one hand, it is insisted by the plaintiff that the 
jurisdiction obtains, since diverse citizenship exists and the suit was 
lirought in the district of his résidence, where due service was had 
upon an authorizcd agent of the défendant. Upon the other, the de- 
fendant contends that the suit should be brought in the district of 
which it is an inhabitant, to wit, the district of Kansas, because the 
jurisdiction claimed is not fouuded only on the fact that the suit is 
betwecn citizens of différent states, but that it is based upon the 
additional ground that the suit is one arising under a law of the United 
States. 

Which of thèse divergent views is correct? To answer the question 
satisfactorily it becomes necessary to ascertaiu (1) whether the suit 
arises under a law of the United States; and (2) whether, if so aris- 
ing, it was brought in the proper district. As to the irrst suggestion, 
the pétition of the plaintiff discloses that the cause of action had its 
origin in the territory of New Mexico, and subséquent to the passage 
of the act, entitlcd "An act relating to the liability of common carriers 
by railroad to their employés in certain cases," popularlv known as the 
'•Employer's Liability Act." Act April 22, 1908, c. 149!^ 35 Stat. pt. 1, 
pp. 05, (iG. Section 2 of the act is in the following words : 



COUND V. ATCHISON, T. & S. F. RY. CO. 531 

"That every comiiion carrier by railroad in the territorles, the District of 
Columbla, the Panama Canal Zone, or otlicr possessions of tlie United States 
sliall be liable in damages to any person suftering injury while lie is eniployed 
by such carrier in any of said jurisdictions, or, in case of the death of such 
employé, to his or lier Personal représentative, (or the bonefit of tlie surviving 
widow or husband and childreu of such employé ; and, if none, then of such 
employé's parents ; and, if none, tlien of the next of kin dépendent uptui sucli 
employé, for sucii injury or deatli resulting in whole or in part from the nég- 
ligence of any of the otticers, agents, or employés of such carrier, or by reasou 
of any defect or insuflicieney, due to its négligence, in its cars, eugines, ap- 
pliances, machlnery, track, roadbed, works, boats, wharves, or other equip- 
ment." 

That the Congress has, within constitutional Hmitations, full and 
complète législative authority over the people of the territories, admits 
of no question. "Congress may not only abrogate laws of the terri- 
torial Législatures," said Mr. Chief Justice Waite, speaking for the 
court in National Bank v. County of Yankton, 101 U. S. 133, 25 h- Ed. 
1016, "but it may itself legislate directly for the local government. It 
may make a void act of the territorial Législature valid, and a valid act 
void. In other words, it has full and complète législative authority 
over the people of the territories and ail the departments of the ter- 
ritorial governments. It may do for the territories what the people, 
under the Constitution of the United States, may do for the states." 
See, also. Mormon Church v. United States, 136 U. S. 42-41, 10 Sup. 
Ct. 803, 34 L. Ed. 481, and authorities cited. 

Hère, then, is an act of Congress, enacted for the purpose of en- 
abling employés of common carriers by railroad to recover damages 
for injuries suffered by them while employed by the common carriers 
in the territories. The section of the act quoted has spécifie applica- 
tion to the territories, and, being the suprême law of the land (Const. 
art. 6), supersedes ail other laws embracing the same subject-matter. 
By this act the common law is modifîed in essential particulars ; as, 
for example, where the injuries of the employé resuit in death, the 
cause of action survives to his personal représentatives for the benefi- 
ciaries named in the act. Section 2 of the act in effect abolishes the 
common-law doctrine of fellow servant, and sections 3 and 4 materially 
modify, if they do not practically destroy, the common-law doctrine of 
contributory négligence and of assumed risk. Section o renders void 
any contract, rule, régulation, or device whatsoever intended by the 
common carrier to exempt itself from any liability created by the act. 

When the act is analyzed, it becomes apparent that it was the pur- 
pose of the Congress to confer rights and benefits upon the injured 
employé which were denied him by the common law ; and hence the 
existence of a common-law right of action on the part of an injured 
employé cannot, in reason, be claimed in the présence of this act of 
Congress. Indeed, the act is the law, and the only law, under which 
suits like the présent one may be brought. It is the law of the case, 
by which the rights of the employé and the liability of the carrier are 
measured. The very subject-matter of the controversy is fédéral. 
The suit involves the construction, application, and efïect of an 
act of Congress (Swafïord v. Templeton, 185 U. S. 487, 23 Sup. 
Ct. 783, 46 L. Ed. 1005; Wiley v. Sinkler, 179 U. S. 58, 21 Sup. Ct. 
17, 45 L. Ed. 84); and, tested by ail the authorities, it is one arising 
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under a law of tlie United States. It was said by Mr. Justice Strong, 
as the organ of the court in Tennessee v. Davis, 100 U. S. 264, 25 L. 
Ed. 648, that : 

"A case consJsts of the riglit of one party as well as the other, and may truly 
1)8 said to arise under the Constitution or a hiw or a treaty of the United 
States whenever its correct décision dépends upon the construction of eltlier. 
Cases arisins under the lavvs of the United States are such as grovv ont of the 
législation of Congress, whetlier they constitute the right or privilège, or 
elaim or protection, or défense of the party, in whole or in part, by whom they 
are asserted." 

See, also, Wyman v. Wallace, 201 U. S. 230, 26 Sup. Ct. 495. 50 
h. Ed. 738 ; Défiance Water Co. v. Défiance, 191 U. S. 184, 24 Sup. 
Ct. 63, 48 L. Ed. 140; Kansas Pacific v. Atcliison Railroad, 112 U. S. 
414, 5 Sup. Ct. 208, 28 L. Ed. 794; Ames v. Kansas, 111 U. S. 449, 4 
Sup. Ct. 437, 28 L. Ed. 483; Railroad Company v. Mississippi, 103 
U, S. 141, 26 L. Ed. 96 ; 2 Bâtes. Fed. Proc. at Law, § 693. 

Tlie présent case grows out of, and has its origin in, a law of Con- 
gress, and its correct décision dépends upon a construction of that law. 
This court, therefore, having jurisdiction of the cause as one arising 
under a law of the United States, it is quite immaterial whether the 
plaintiff déclare, in his pétition, expressly upon the act, as in the prés- 
ent case he did in his original pétition, or whether the pleadings be si- 
lent touching jurisdictional averments. If the case arise— as did 
the case before the court — under the second section of the employer's 
liability act— that is, if an employé of a carrier by railroad suffer per- 
sonal injury from the négligence of the latter while employed in the 
performance of his duty, and such injury resuit from an accident oc- 
curring in the territories — appropriate allégations of such facts are 
alone sufficient to confer jurisdiction of the case upon a United States 
court, without specially pleading the act, or without referring to its 
provisions. This resuit follows necessarily, since, in the case supposed, 
the suit is founded upon a law of the United States, which it is the 
duty of fédéral courts to take notice of and to enforce. See Voelker 
V. Railway Company (C. C.) 116 Fed. 867; Thornton, Employer's Lia- 
bility and Safety Appliance Acts, §§ 104, 107. 

Attention will now be directed to the second query above pro- 
pounded. Was the présent suit brought in the proper district? The 
gênerai jurisdiction of the court is not hère involved, but the question 
lias référence merely to the place of suability; and in this connec- 
tion it may not be amiss to add that the record does not présent any 
question of waiver, on the part of the défendant, of its right or priv- 
ilège of being sued in the district of which it is an inhabitant. In the 
first pleading filed by the défendant, a protest is entered against the 
court's jurisdiction, and it is insisted that the suit should be brought 
in the district of Kansas. In the examination of this question no aid 
is derived from the employer's liability act, and recourse must be had 
to the act of March 3, 1887, as corrected by Act Aug. 13, 1888, c. 866, 
25 Stat. 433 (U. S. Comp. St. 1901, p. 508). The applicable part of 
the first section of the act reads as follows : 

"That the Circuit Courts of the United States sliall hâve original cognizanee, 
concurrent witb the courts of the several States, of ail sults of a civil nature, 
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at common law or In equity, where the matter in dispute exceeds, exclusive 
of Interest and costs, the sum or value of two thousand dollars, and arising 
undor the Constitution or laws of the United States, or treaties niade, or which 
shall be made, under their authority, or in which controversy the United States 
are plaintiffs or petitioners, or in which there shall be a controversy between 
(•itlzens of différent states, in which the matter in dispute exceeds, exclusive 
of interest and costs, the sum or value aforesaid, or a controversy between 
citizens of the same state olaiming lands under grants of différent states, or 
a controversy between citizens of a state and foreign states, citizens, or sub- 
jects, in which the matter in dispute exceeds, exclusive of interest and costs, 
the sum or value aforesaid, and shall hâve exclusive cognizance of ail crimes 
and offenses cognizable under the a'uthority of the United States, except as 
otherwise provided by law, and concurrent jurisdiction with the District Courts 
of the crimes and offenses cognizable by them. But no person shall be ar- 
rested in one district for trial in another in any civil action before a Circuit 
or District Court; and no civil suit shall be brought before either of said courts 
against any person by any original process or proceeding in any other district 
than that whereof he Is an inhabitant, but where the Jurisdiction is founded 
only on the tact that the action is between citizens of différent states, suit shall 
be brouglit only in the district of the résidence of either the plaintiff or the 
défendant," 

Repeating the language of the statute: 

"No civil suit shall be brought before either of said courts against any per- 
son by any original process or proceeding in any other district than that where- 
of he is an Inhabitant, but where the jurisdiction is founded only on the fact 
that the action is between citizens of différent states, suit shall be brought 
only in the district of the résidence of either the plaintiff or the défendant." 

ïhat, for jurisdictional purposes, a railway corporation is a person 
and inhabitant of the state under the laws of which it is incorporated, 
has been so definitely and conclusively settled by the Suprême Court 
that a référence to authorities in support of the proposition is deemed 
altogether useless. Referring to the statute, and ehminating the féd- 
éral feature of the présent case, the jurisdiction of the court would 
be clear beyond controversy, since in that case the jurisdiction would 
be founded only on the fact of diverse citizenship. But hère there 
appear two sources of jurisdiction, the one founded on diverse citizen- 
ship and the other upon the fact that the suit arises under a law of the 
United States. In the former case, the statute authorizes suit to be 
brought in the district of the résidence of either the plaintifï or the 
défendant, where the jurisdiction is founded only on the fact that the 
action is between citizens of différent states ; while, in the latter, suit 
must be brought in the district of which the défendant is an inhabitant. 
Where the two sources of jurisdiction are combined in one suit, can 
it be said that the jurisdiction is founded only on the fact that the 
action is between citizens of différent states? If the language of the 
statute be given its plain and ordinary meaning, the question pro- 
pounded must unquestionably be answered in the négative, since the 
jurisdiction cannot be founded only — that is, using the définition of 
Webster (Web. Dict. p. 913), "utterly, entirely, wholly"— on one 
ground, when another and equally important constitutional ground 
is présent in the same suit. In cases of this kind, therefore, the suit 
should be brought in the district of which the défendant is an inhab- 
itant. 
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The court recognizes the importance of the question under discus- 
sion, and has given it careful considération. Its décision is based upon 
the language of the statute ; but it is thought that the conclusiori an- 
nounced is clearly supported by the case of In re Keasbey & Mattison 
Co., 160 U. S. 221, 16 Sup. Ct. 373, 40 L. Ed. 402. If the court has cor- 
rectly construed the law, the compétent authority may readily make any 
amendment which may be deemed wise and proper. On the otlier 
hand, if the construction of the statute, applied by the court, be errone- 
ous, the error may be easily corrected by the appellate tribunals. 

For the reasons assigned, the plea to the jurisdiction should be sus- 
tained, and the suit dismissed for the want of jurisdiction; and it is 
so ordered. 



PERCY et al. v. UNION SULPHUR CO. 

(District Court, D. Miiliie. October 27, 1909.) 

No. 71. 

1. SnippiNQ (§ 181*) — Demubbage— Arrivai, of Vesskt.— Construction ov 

Chaeteb Party. 

A scljooner was under cliarter providing that lier Iny days for loadiiiff 
should commence "from the time the vessel Is ready to receive * * * 
cargo and notice thereof is given. * * * Vessel to take turn in load- 
j,jg « * » jf requlred," She arrived In the loading port and gave 
notice of her readiness to receive cargo. The only berth fltted to load 
her cargo was ow«ed and controlled by the charterer, and she was re- 
quired to awalt her turn, which Involved a delay of several daya. IJcld. 
that her lay days commeneed froin the time she arrived and gave notice. 

[Ed. Note. — For other cases, see Shipping, Cent. Dlg. § 592; Dec. Dig. 
§ 181.* 

Démarrage, see notes to Harrison v. Smith, 14 C. O. A. 657; Bandall 
V. Sprague, 21 O. O. A. 337; Hagerman v. Norton, 46 C. C. A. 4.] 

2. SnirpiNG (§ 171*) — Demurkage — Practical Construction of Oiiakter 

Paety by Parties. 

WJiere, after a vessel was loaded, upon a question of denuirrage arising. 
tlie charterer's agent, under authority from his princii»! to indorse upon 
the bills of ladiug "when lay days commence and when vessel loaded," 
Indorsed sueh dates, which were accepted by the raaster, sueh action 
amounted to a praetical construction of the charter party by the parties, 
which was ©ntitled to great, if not eontrolling, influence. 

[Eld. Note. — For other cases, see Shipping, Cent. Dig. § 568; Dec. Dig. 
§ 171.*] 

In Admiralty. Action by Samuel R. Percy and others, as owners of 
the schooner Cora F. Cressy, against the Union Sulphur Company for 
demurrage. Decree for Hbelants. 

Edward C. Plummer, for libelants. 

Wallace, Butler & Brown, Harrington, Perkins & Englar, and Bird 
& Bradley, for respondent. 

HALE, District Judge. This is a libel in personam, brought by the 
owners of the five-masted Schooner Cora F. Cressy, to recover for her 
détention at Sabine Pass, Tex., while under charter to the respondent. 

*For other cases eee same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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The charter party is datecl January 11, 190?. By it the charterers 
agreed to furnish the schooner at Sabine a full cargo of sulphur in 
bulle, which she was to carry to Baltimore, Philadelphia, or Portiand, 
as ordered, on the signing of the bills of lading. 

The provisions of the charter party, material in this cause, are the 
f ollowing : 

"It is agreed that the lay days for loadijig aud discharging shall be as 
follows (if iiot sooner dispatched), commenclng from tlie tlme the vessel is 
rcady to recelve or discharge cargo, and notice thereof Is giveii to the parties 
of tlie second part: Shippers to fnruisli cargo at the rate of 30O tons per day, 
Sundays and holidays ex('epted, and discharge HOO tons per day, Sundiiys 
and holidays excepted. Vessel to ta-c tnrn in loading and diseharglng, if re- 
iinired. Vessel to hc. free of wharfage at botli loading and discharging port. 
A'esse»! iiot to report for cargo before Febrnary 20, 1907, unless with consent 
of tlie charterers. And that for each and every day 's détention by default 
of said parties of the second part, or agent, one Imndred und seventy-five dol- 
lars per day. day by ilay. sliall be i)aid by said parties of the second part, or 
agent, to tlie said parties of the flrst part, or agent." 

The Cressy arrived at Sabine Pass Saturday afternoon, March 16, 
1907, and came to anchor at the usual anchorage where vessels lie 
which are to load at the respondent's dock. 

The master of the Cressy gave notice to C. H. Dickinson, the char- 
terer's agent at Sabine, at 9 o'clock in the morning of Monday, March 
18, 1907, that his vessel was ready to receive cargo; and Mr. Dickin- 
son made the following indorsement on the master's copy of the char- 
ter party: 

"Sabine, Texas, .V18/07, 
"Schr. Cora Cressy ready for cargo 9 a. m. Jlonday, March 18, 1907. 

"Union Sulphnr Company, 

"C. H. Dicliinson, Agent." 

There was but one loading berth at Sabine for vessels like the 
Cressy, and that berth was controlled by the respondent, who had in- 
stalled machinery for the loading of sulphur cargoes. It was ex- 
pected that, with the use of such machinery, a very large quantitv 
could be loaded in a day. 

At the time of the Cressy's arrivai at Sabine, several vessels had ar- 
rived ahead of her, which were under charter to the respondent for 
sulphur cargoes. One of thèse vessels was then loading at the re- 
spondent's dock, and the others were at their anchorage waiting for 
an opportunity to go to the dock. While the Cressy remained at her 
anchorage waiting for a berth, she was at ail times in readiness to 
receive cargo. The Cressy was berthed at the respondent's dock at 
1 o'clock in the afternoon of April 8th, and loaded in turn with the 
earlier arriving vessels. After she reached her berth, her loading pro- 
ceeded at the rate of more than 300 tons per day, and was completed 
at noontime on April 11, 1907, when she had on board about 3,000 
tons. On the day after the completion of her loading the charterer's 
agent made the following indorsement upon the master's copy of the 
charter party : 

"Sabine, Texas, April 12, 1907. 

"Schooner Cora F. Cressy tinished at noon, April 11, 1907. 

"Union Sulphur Company. 

"C. H. Dickinson, Agent." 
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Immediately after the completion of tbe Cressy's loading, some 
question arose between the master and Mr. Dickinson, the respondent's 
agent, in référence to indorsing on the bills of lading the araount of the 
demurrage which they had then agreed to be due the vessel ; and there- 
upon Mr. Dickinson wired bis principal (tbe Union Sulpbur Company), 
at New York, for instructions, and on April 12th he reccived the fol- 
lowing reply: 

"Schooner Cressy. l'^ndorse on bllls of lading when Ifi.y days connuenee and 
wheu vt'ssel loaded. Denuu'rage, If any, settled ut destination." 

Upon tbe receipt of tbis telegram, Mr. Dickinson made tbe following 
indorsement upon the bills of lading: 

"Sabine. Texas, April 12, 1007. 
"The schooner Cora F. Cressy was ready for earso at 0:00 a. m. on Jlarch 
18, 1007. Finished loading at noon, April 11, 1007. Assuming that lier cargo 
consista of 3,000 tous, lier lay fia.ys expired on Ai>ril 11, 1007, at 9:0!) a. m., 
as per cliarter party, dated Jauuary 11, 1907 ; lieuce deuuirrage is due Uiis 
vessel for 13 days and 3 hours. Union Sulphur Company, 

"G. II, Dickinson, Agent." 

Thereupon the master signed the bills of lading, proceeded on bis 
voyage, and made due delivery of the cargo, 

The libelants contend that, under the terms of the charter party, 
the charterers were required to furnish cargo at the rate of 300 tons 
per day, counting from the time of tbe vessel's report and readiness 
for cargo, The respondent contends that it was required to furnish 
cargo at that rate only from the time tbe vessel reacbed ber loading 
berth, 

1. From what time were tbe libelants entitled to bave their lay days 
count? 

Tbe answer to this question must rest upon tbe proper construction 
to be given to tbe charter party under wbicb tbe vessel was to receive 
ber cargo. In Harding v. Cargo of Coal (C. C) 147 Fed, 971, this 
court bas passed upon questions quite similar to those under considéra- 
tion in the case now before it. 

In that case tbe court had occasion to say that the contention there 
made as to the construction of charter parties — 

"should not be followed wbere a reasonable construction may be given, wliich 
gives force to every term and provision of the contract, and Is, at the sanie 
time, consistent with law and with the intention of the i>artles," 

There the charter party provided that the lay days should commence 
from the time the captain reported bimself ready to receive or dis- 
charge cargo, and excepting Sundays and national légal holidays, un- 
less used ; that tbe vessel was to hâve her turn in loading, and sbould 
be loaded promptly. 

In that case, as in tbe case now before me, it appeared that tbe dock 
at which tbe vessel was to be loaded was wbolly under tbe control of 
the charterer; and ail vessels that arrived were obliged to come to an 
ancborage in tbe harbor, from which point they reported to the char- 
terer's agent, and then waited until such time as the charterer had a 
bertb at which the vessel could be docked and loaded, when the char- 
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tercr would send a steam tug and berth the vessel at such dock as it 
desired to load her. 

In that case the agent of the railroad company, at whose dock the 
vessel was to load, admitted that under the provisions of the charter 
party the vessel was an "arrived vessel," and entitled to count her 
time from the time she came to her anchorage and gave notice to the 
charterer's agent of her readiness to load. 

In the case at bar, when the vessel came to her anchorage at Sabine 
and notified the charterer of her readiness for cargo, there was noth- 
ing further that she could do, except to wait the convenience of the 
charterer in finding a berth and arranging for her loading. 

The présent case differs from the Harding Case in but one essential 
particular, and that relates to the party by whom, and the manner in 
which, the vessel was to be docked. The évidence upon this point was 
within the power of the charterer. But neither party bas offered any 
proofs on this point. In the absence of testimony, the case cannot 
he distinguished from the principles which the court announced in 
the Harding Case. 

In Merriam v. United States, 107 U. S. 437, 441, 2 Sup. Ct. 536, 
540, 37 L. Ed. 531, the Suprême Court said: 

"It is a fundamental rule that in the constniction of contracts the courts 
may look, not only to the langiiage employed. but to the subject-matter and 
the surrounding circumstances, and may avail themselves of the same light 
which the partie.s possessed when the contract was made." Nash v. ïowne. ~> 
Wall. 689, 18 T.. Ed. .^27 ; Barreda v. Silshee, 21 How. 146, ICI, 16 L. Ed. 86 ; 
Brawley v. United States, 96 U. S. 168, 24 L. Ed. 622. 

In the light of thèse décisions of the Suprême Court, it is the duty 
of this court to look, not only at the language employed by the parties 
in making their contract, but at the subject-matter of the surrounding 
circumstances, and to avail itself of the same Hght which the parties 
enjoyed when the contract was executed. If we examine this char- 
ter party in view of ail the circumstances, the language of Judge Dal- 
las in Carbon Slate Co. v. Ennis, 114 Fed. 260, 261, "262, 52 C. C. A. 
146, 147, 148, although in another connection, is applicable: 

"The ship's readiness to reeeive the cargo 'from the charterers' shippei-s' 
was not dépendent upon their readiness to assign her a berth. So long as 
this was not done, she was detained In waiting, not by any lack of readiness 
on her part, but by the unreadiuess of the shippers, and therefore they, and 
not the master, werc responslble for the conséquent delay in loading 
her. « * * 

"If, as is contended, the delay in question was caused by a custom of the 
port that eaeh vessel should a wait its turn to obtaln a wharf, that faet could 
not rclieve the charterers from their positive engagement as to the time at 
which the lay days would commence to count." 

Under the terms of the charter party the libelants were clearly enti- 
tled to bave their vessel's lay days count from 9 a. m., March 18, 1907, 
at which time both parties conceded that the vessel was ready for 
cargo. Any other conclusion would be not merely unreasonable, but 
contrary to the understanding of both parties, and inconsistent with 
the language of the charter party, when examined in the light of the 
surrounding circumstances. 
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2. It is necessary for the court also to pass upon the question : 
What effect should be given to the indorsements made by the charter- 
er's agent upon the charter party and bills of lading? 

After the vessel had finished loading, the question arose as to wheth- 
er the demurrage, which the master of the schooner claimed, and which 
the charterer's agent conceded to be due the vessel, should be indorsed 
upon the bills of lading. 

It is true that the charter party provided that the bills of lading were 
to be signed "without préjudice to this charter," and when the question 
of the indorsement arose the libelants did not insist upon this provision 
of the charter party ; but, with a full knowledge of ail the existing 
conditions, they directed their agent to indorse upon the bills of lading 
"when lay days commence and when vessel loaded." They must, there- 
fore, be held to hâve waived their rights in that particular. 

In The Dictator (D. C.) 30 Fed. 637, 639, Judge Simonton said : 

"A party is presumed to waive a right wlieu his acts are wliolly incon- 
sistent with tlie assertion ami exercise of tlie riglit." 

Mr. Dickinson communicated with his principal in New York, and 
upon the receipt of the telegram, the contents of which I hâve already 
referred to, he made the indorsement upon the bills of lading, and 
thereupon the master of the Cressy signed them, and proceeded on 
his voyage. 

We, therefore, hâve what may be said to be a "practical construc- 
tion" of the contract while the parties were in the midst of its per- 
formance, which the courts hâve frequently said "is one of the best 
indications of their true intent." Fitzgerald v. First National Bank, 
114 Fed. 474, 478, 5a C. C. A. 276, 28G." 

The fact that the indorsement as made contains an error does not 
prevent its being accepted, so far as it conforms to the facts and was 
authorized by the charterer. 

The respondents, by their agent at Sabine, not merely adopted this 
practical construction of the contract at the time of the vessel's arrivai, 
but later, when the question of the indorsement arose, the charterer's 
agent then agreed with the master of the Cressy upon the very question 
now in dispute. 

A most salutary rule in this connection is stated in Marriner et al. 
V. Luting, Fed. Cas. No. 9,104: 

"An a,!?ri'eiiieut us to tlie ])roper interprétation of a contract Itars each party 
fronu tliereafler claiuiing a construction inconsistent therewitli." 

The respondent, through its duly authorized agent, adopted a prac- 
tical interprétation of the contract, which is entitled to great, if not 
controlling, influence. Topliiï v. Toplifî, 123 U. S. 121, 7 Sup. Ct. 
1057, 30 h. Ed. 1110. 

The whole testimony relating to the indorsements made upon the 
charter party and bills of lading confirms me in the resuit which I 
hâve reached. 

The entire évidence, confirmed as it is by the acts of the parties 
and the décisions of the court, are in accord upon this branch of the 
case, and lead to the conclusion already announced. 
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3. I will not take as final, however, the respondent's indorsement 
that demurrage is due for 13 days and 3 hours ; but, uniess the par- 
ties stipulate as to the amount of the demurrage, the matter may bc 
referred to an assessor to compute the same upon the findings of the 
court, taking into acçount the actual quantity of cargo which the vessel 
had on board. 

An interlocutory decree may be entered for the Hbelants. 



ANDERSON et al. v. J. J. MOORE & CO. 

(District Court, N. D. California. Augiist 31, 1909.) 

No. 13,707. 

SmrpiNG (§ 177*)— Demureaoe— CoNSTRUcrioN of Chaeteb Pabty— Arrivai, 
CE Suip. 

Under a c-liarter party of a sliip to carry a cargo of coal from New 
Castle, Australia, to San Francisco, to be tliere discliarged "in tlie usual 
and customary manner at any safe wharf or place * * * as directed by 
consignée," lay days to commence when the ship was ready to discharge 
and written notice was given, the ship did not arrive at lier destination to 
entitle lier to give such notice untll she was in the bertk assigned and 
when the niaster was promptly notified on her arrivai that the cargo had 
been sold to a fuel company and would be dlscharged at its bunkers, a de- 
lay of 42 working days before the ship could there obtain a l>erth In her 
turn was at her own rlsk, it being the custom of the conipauy to discharge 
each vessel in turu, and the charterer is not lioble for demurrage because 
of such delay. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 57&-582; Dec. 
Dig. § 177.* 

Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657; Randall v. 
Sprague, 21 C. C. A. 337 ; Ilagerman v. Norton, 46 C. C. A. 4.1 

In Admiralty. Libel by Andrew Anderson and others, as owners 
of the ship Columbia, against J. J. Moore & Co. to recover demurrage. 
lyibel dismissed. 

H. W. Huiton, for Hbelants. 
William Denman, for respondent. 

DE HAVEN, District Judge. This is an action brought by the 
owners of the ship Columbia to recover $3,264.42 as demurrage for an 
alleged delay of 43 days in unloading that vessel, under a charter 
party entered into between the managing owner of the ship and the 
respondent corporation June 26, 1907. The Columbia carried, un- 
der this charter, a cargo of coal for respondent from New Castle, 
Australia, to the port of San Francisco, arriving in the latter port 
January 14, 1908, and the next day her master gave notice to re- 
spondent, who was also the holder of the bill of lading, of the vessel's 
arrivai and readiness to discharge, and her managing owner was in- 
formed, by the respondent, that the cargo carried by her had been sold 
to the Western Fuel Company, and that the ship "would dock at the 
bimkers of that company'' ; that the bunkers were crowded, and the 
vessel would probably be delayed three or four vi'eeks before she could 

•For other cases see same topic & § humeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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reach the place of discharge. The vessel, however, was not given a 
berth until March 19, 1908. 

The reason for this delay seems to hâve been that prior to that 
date the bunkers were continuously occupied by cargoes and vessels 
which had arrived in the port of San Francisco before tlie Columbia, 
and it was the gênerai practice of the Western Fuel Company to dis- 
charge vessels in the order of their arrivai in port, although it ap- 
pears from the évidence that, during the time the Columbia was 
delayed, one schooner, which arrived in port after her, was permitted 
to discharge 300 tons of cargo at thèse bunkers. But with this excep- 
tion, the practice of the Western Fuel Company in discharging vessels 
was to discharge them in the order of their arrivai. The Columbia, 
after reaching the berth assigned her, was discharged at the rate speci- 
fied in the charter, and the delay of which she complains is that which 
occurred prior to reaching the Ijerth to which she was ordered. 

1. The question for décision hère is whether the libelants are, by 
the terms of the charter party, entitled to recover demurrage for the 
delay in discharging the cargo of the Columbia under the circumstan- 
ces above stated. The charter party first provides that the vessel shall 
load a full and complète cargo of coal at New Castle, and then pro- 
ceeds ; 

" * * * AïKl belus so loaded shsill tlierewith proceed to San Francisco 
harbor, Califonila. to disoliarge at any safe wharf or ]>lace withiii the Golden 
Gâte and deliver the said full and complète carf^o, in (lie usual and customary 
nianner at any safe wharf or place or into craft alongside as directed by con- 
signée. 

"Frost or floods * * * or any other hiudrance of what nature soever be- 
yond the charterers" or their agents' coutrol, throughout this charter, always 
excepted. 

"To be discharged as customary, in such customary berth as consignées shall 
direct, ship being always afloat, and at the average rate of not less than 150 
tons per weatlier worlcing days (Suiidays and holidays excepted), to eonunenca 
when the ship Is ready to disciiai'ge, iuid notice tliercof bas been given by the 
captain In writing: if detained over and above the said laying days, de- 
murrage to be at 3d. per register ton jjer day.'' 

It will be seen that by the terms of the charter, the respondent, as 
consignée, had the option to direct the vessel to deliver her cargo at 
any safe wharf or place within the Golden Gâte, or in craft alongside ; 
and I think the évidence shows that the respondent exercised this op- 
tion on the 15th day of January, 1908, by informing the managing 
owner of the Columbia that the cargo of the vessel had been sold to the 
Western Fuel Company, and that she was to be docked at that com- 
pany's bunkers, although formai written notice directing the master 
to repair to a berth there provided for the ship was not given until 
March 16, 1908. The fact that the coal bunkers occupied three sep- 
arate piers does not render the notice of the place of discharge insuffi- 
cient, as the bunkers were under one management, and the master of 
the vessel must bave understood that the ship was to be assigned 
to the first vacant berth at one of the parallel piers, and no more spé- 
cifie désignation was requested. 
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It is the settled rule that the lay days named in the charter or the 
bill of lading, within which the ship is entitled to deliver her cargo, 
do not commence to run until she has arrived at her destination — 
that is, until she has reached the place where she has contracted to 
deliver her cargo ; and, until her voyage has been thus completed, there 
is no obligation upon the part of the charterer or consignée to dis- 
charge her, and the vessel is not entitled to give notice of readiness 
to discharge. 

In Leonis Steamship Company, Limited, v. Rank, Limited, 1 K. B. 
Div. (1908) 499, the rule for determining when a ship is an "arrived 
ship" — that is, when it may be said the ship has completed the carry- 
ing voyage — is thus stated by Kennedy, L. J- : 

"Now, the answer to the inquiry whether the ship ean or cannot properly be 
described as an 'arrived' ship obviously dépends upon the point which the par- 
ties hâve chosen to designate in tlie charter party as the destination. The 
degree of précision is purely a matter of agreement lietween theni. In practice. 
the destination is generally one of the following: (1) A port; (2) a specilied 
area within a port, such, e. g., as a basin, a docli, or a certain distance or 
reaeh of shore on the seacoast or in a river ; or (3) the still more limited and 
précise point where the physical act of loadlng is to talte place, as, e. g., a 
particular quay, pier, wharf, or spout. or (where the opération is to be per- 
formed by means of lighters, and the ship is not to be in a shore berth) a par- 
ticular mooring. In eacli of the last two cases — (2) and (3) — it is settled law 
that the point of destination is equally to be treated as designated in the 
charter party, whether the point be named in the document by its local title, 
or there is in the charter party an express réservation to the charterer of the 
privilège to fix the point of destination by his order or direction." 

Now, as already stated, the Columbia was, upon her arrivai at San 
Francisco, seasonably directed, by respondent, to deliver her cargo 
at the bunkers of the Western Fuel Company. This direction was 
given in the exercise of the right given by the charter party, and, 
tmder the rule stated in the case just cited, the place so designated is 
to be regarded as if specifically named in the charter party as the place 
of delivery ; and, this being so, it must be held, under the authorities, 
that the voyage of the Columbia did not terminate until she reached 
the berth to which she was directed, and she was not, within the 
meaning of the charter party, ready to deliver her cargo, or entitled 
to give notice of her readiness so to do, until that time. Tharsis Sul- 
phur & Copper Co., Limited, v. Morel Bros. & Co., etc., 2 Q. B. Div. 
647; Murphy v. Coffin, 12 Q. B. Div. 87. 

In the first of the cases last cited, the question arose in an action 
to recover demurrage under a charter party which obligated the ship 
to proceed to Mersey, or so near thereto as she might safely get, and 
deliver her cargo "at any safe berth as ordered on arrivai in the dock 
at Garston." The vessel was ordered to a particular berth, which she 
was not able to reach for some time on account of its crowded condi- 
tion, but it was held that the obligation of the charterer to unload did 
not commence until the vessel was in the berth ordered. 

The case of Murphy v. Coffin, 12 Q. B. Div. 87, was an action for 
demurrage. The charter party provided that the ship was to proceed 
to a named port and there deliver her cargo "along consignées' or 
railway wharf or into lighters * * * as ordered." The vessel ar- 
rived at the port of destination and was ordered to discharge at the 
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raiiway wharf, but, as ail of the discharging berths were crowded at 
that time, she was not berthed at the raiiway wharf until 24 hours 
after her arrivai in the dock. It was held that the vessel was not en- 
titled to recover for this delay. The décision of the court was put 
upon the ground that the lay days named in the charter did not com- 
mence to run until the termination of the voyage, and that the voyage 
did not terminate until she was actually in the herth to which she had 
been directed. 

Mathew, J., in delivering the opinion of the court in that case, said : 

"It is the ordinary and reasoiiable rulo that the lay days under a ehartor 
party do not besin to mm initil the vessel has arrived at her place of destina- 
tion. The charter party liere seema to hâve heen franied in tlie liope of avoid- 
ing the questions which hâve ariseu in uumerous cases as to the respective 
rights and lialiilities of shijwwners, cliarterers, aud cousisnees with respect to 
the discharge of car.go where the jilace of destin;ition is a dock. The vessel Is 
to load, proceed to Dieppe, and deliver her cargo 'alongside cousiguees' or 
raiiway wharf, or into lighters, or any vessel or wharf where she niay safel.y 
deliver, as ordered.' The place of destination is, therefore, such one of thèse 
places as the charterers niay order. AVheu the vessel arrived in the dock at 
Dieppe she was ordered to discliarge at the raiiway wharf, which was then 
occupied by other vessels, so that thore was no berth vacant for lier, and It 
was not until she obtalned one that she was in a position to discharge her 
cargo. * * * I am of opinion that the raiiway wharf was the only place of 
destination under the charter party ; that the lay days did not begin to run 
until the vessel had secured a berth there." 

In my opinion the rule announced in the foregoing cases is sound, 
and is therefore to be followed in the décision of this case. 

2. But it is further urged, in behalf of the libelant, that, conceding 
that the charter party gave to the respondent the option of naming the 
berth for the delivery of her cargo, it was not authorized to name the 
wharf which the vessel could net reach without the long, delay occur- 
ring in this case. In other words, the contention of the libelant is, 
in eiïect, that the charter party should be construed as only giving the 
charterer the option to name a ready berth, but I am satisfied, not- 
withstanding what was said in Williams v. Theobold (D. C.) 15 Fed. 
465, that the court is not authorized to import such words into the 
contract. 

It was said by Bowen, L. J-, in construing a similar provision in 
the charter party under considération in Tharsis Sulphur & Copper 
Co. V. Morel Bros. & Co., 2 Q. B. Div. 647 : 

"Then we were told that an option was given to the charterer, and that it 
was not projierly exercised unless a berth was chosen that was empty. But 
I thiuk there was a confusion in tliis argument also. The option is given for 
Ihe lieneflt of the person who has to exercise It. Ile is bouud to exercise it in 
^1 '-"(isonaMe time. but is not bound in exercisiug it to consider the benefit or 
otherwise of the other party. ' The option is to choose a port or berth or dock ; 
■iiai is. (lue tliat is reasonably fit for the i)urpose of delivery. • «= * to 
'ijuit the option of tho charterer b.y saylng that, in the choice of a berth, he 
is to consider the convenience of the shipowner, is to deprive hlm of the beneflt 
ni: liis (ii)ii(iu. The niost that can be said is that the charterer does not exercise 
]ii* (iption at ail nnless he chooscs a berth that is free or is likely to be so in 
a reasonaMe time." 

In tiic construction of charter parties, or bills of lading, it is well to 
Ivccp in rnind the language of Judge Brown in the case of Fish v. One 
Hundrcd and Fifty Tons of Brown Stone (D. C.) 20 Fed. 201: 
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"It is in tlie power of the vessel ahvays to provide agalnst any loss on her 
])art through détention from accidentai causes at the place of discharge, if 
snch be the intention of the parties, by iiiserting in the biU of lading the time 
within whlch the cargo must be received, or by otlier fauilliar iirovislons, such 
as that the vessel shall hâve 'dispatch' or 'quiclv dispatch,' elther of whlch 
wonld cast the risk of delay upon the consignée." 

This is particularly applicable hère. The charter party was made 
in view of the fact that many vcssels were or might be engagea in the 
carriage of cargoes of coal to the port of San Francisco, and, where 
many vessels are entering a port of discharge, the fact that there may 
be at some time a congestion in the facilities of discharge, because 
the wharves cannot accommodate ail of the ships ready to discharge at 
the same time, is not so remote a contingency that it ought not to be 
guarded against by the ship in the contract of carriage, if it is the 
intention of the parties that the charterer or consignée shall assume 
the risk of delay from such a cause. This can be done in the manner 
suggested in the above quotation, or by the insertion of other apt words 
in the charter or bill of lading, such as that lay days shall commence 
when vessel "is ready to unload and written notice given, whether in 
berth or not," which were held sufficient for that purpose in W. K. 
Niver Coal Co. v. Cheronea S. S. Ce, 142 Fed. 402, 73 C. C. A. 502, 
5 L. R. A. (N. S.) 126. 

The wharf to which the Columbia was ordered by respondent was 
not free, and the ship was delayed on that account for a period of 42 
days, but the court cannot say that the action of the respondent was 
arbitrary or unreasonable, and therefore not within both the letter and 
spirit of the charter. The wharf was safe, and one proper for the 
réception of the cargo, and the option given appears to hâve been 
exercised in good faith, for respondent's benefit, and this is ail that 
the charter requires in the matter of designating the place of discharge. 
The language of the court in Evans v. Blair, 114 Fed. G16, 52 C. C- 
A. 396, is applicable hère. After referring to the cases of Murphy v. 
Coffin, 12 Q. B. Div. 87, and Copper Co. v. Morel (1891) 2 Q. B. Div. 
647, above cited, the court in that case said : 

"The resuit of this class of cases, after some fluctuation, has been to leave 
the consignée a somewhat unlimited power in the matter of selecting the berth, 
regardless of Its crowded state, provided only it is a safe one. This, however, 
comes from the fact that the charter part.y, or bill of lading, contained express 
language favorable to the consignée, and from the application of the well- 
known rule that where, in maritime contracts, jiarties hâve seen fit to choose 
flxed forms of expression, the great variety of contlngencies incidental to 
maritime transactions disenahle the courts from establishing any safe theoïv 
by which the letter can be modifled to meet any supposed intent." 

It follows from thèse views that the libel must be dismissed; and 
it is so ordered. 
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MOWIXCKEL V. DEWAR et al. 

(District Court, N. D. Callfoniia. August 31, 1909.) 

No. 13,775. 

1. SiiiPPiNG (§ 181*)— Demuiîeage— Akeival of Sriip AT Destination— Faii,- 

URE DE Consignée to Designatb Place for Disciiahging. 

Wliere ttie consignée of a shijVs cargo Is given the rigtit by a charter 
party to designate ttie plate of dist'liarge at tlie port of dellvery eitlier at 
a safe wliarf or alongside, it is liis duty to exercise sucli option witliiu a 
reasonable time after notice of tlie arrivai of tlie vessel, and bis failure 
to do so is a waiver of tlie right and entltles the ship to consider her 
voyage at an end and give notice of her readiness to discharge, which 
will start her lay days to runiiing. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 592 ; Dec. Dig. 
§ 181.*] 

2. Shipping (§ 181*) — Demurragb — Commencement of Lay Days for Dis- 

chakging. 

A ship arrived from Australla in the port of San, Francisco wlth a cargo 
of coal under a charter which provided tliat she should discharge at that 
port at any safe wharf or place or into craft alongside as ordered by the 
consignée and also for the allowance of demurrage for 12 days. She gave 
notice of her arrivai on February 4th, and her uiaster was told by the con- 
signée to apply to a fuel company which had bought the cargo for orders. 
Such application was made, but she recelved no directions as to a place 
to dlseharge untU the 2Gtb, and was then compellcd to await her turn. On 
the îth the master gave notice of her readiness to discharge to both par- 
ties. Held, that two days was a reasonable tiine for the consignée to des- 
ignate a discharging berth, and that the notice of the 7th started her lay 
days to running, and eutltled her to demurrage at the charter rate after 
their expiration for the ensuing 12 days and to damages In the nature of 
demurrage for the détention thereafter, also at the charter rate unless It 
was shown, as it inight be by either party, that such rate was not the true 
measure of the actual damages. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 592; Dec. Dig. 
§ ISl.* 

Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657 ; Randall t. 
Sprague, 21 C. O. A. 337 ; Hagerman v. Norton, 4G C. C. A. 4,] 

3. Shipping (g 106*)— Bill oe Lading— Consignée. 

When tlie purchaser of a cargo bas the bill of lading Issued by the 
vossel Indorsed to bis agent to enable such agent to enter the cargo at 
the custoni house, and to make sale and dellvery thereof, upon arrivai, 
the owner is to be regarded as consignée, and as such is bound by the 
stipulations coutained in the bill of lading. 

[Ed. Note. — For other cases, see Shli)ping, Dec. Dig. § 106.*] 

In Admiralty. Libel by J. Ludwig Mowinckel, as owner of the 
steamer Rygja, against James Dewar and others for demurrage. De- 
cree for libelant. 

McClanahan & Derby, for libelant. 
Frank & Mansfield, for respondents. 

DE HAVEN, District Judge. This is an action by the owner of the 
ATorwegian steamer Rygja to recover damages for an alleged delay 
upon the part of the respondents in unloading that vessel under a char- 
ter party, entered into November 30, 1907, at London, between the 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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owner and the respondent, Lithgow Coal Association, a foreign cor- 
poration. The action is against the Lithgow Coal Association, as char- 
terer, and the members of the fîrm of Dewar & Webb, as consignées 
of the cargo carried under tlie charter. 

The libel sets ont the charter, from which it appears that the ship 
was obligated to load a cargo of coal, for the charterer, at Sydney, 
New South Wales, and carry the same to San Francisco. The char- 
ter provided, among other things, that the ship should : 

"(■^-j * * * ([eiiver the said full and complète cargo in the usual and cus- 
tomary manner at any safe wharf or place, or into craft alongside at San 
Francisco, or other safe place within the Golden Gâte, always afloat as ordered 
by consignées. 

"(5) * * * Floods and frosts * * * or any other hindrance whatsoever 
or wheresoever occurring, affecthig • * * the discharge of said cargo 
* * * or its removal from alongside after discharge, are throughout this 
charter party always mutually excepted." 

"(12) * * * The cargo to be taken delivery of from alongside ship at the 
average rate of not less than 600 tons per working day (Sundays and légal 
holidays excepted) from the finie the ship is in berth and ready to discharge, 
and 24 hours' notice thereof has been given by the master in writing, with 
12 days allowed on demurrage." 

The libel allèges that the Rygja took on board the cargo named in 
the charter, and arrived at San Francisco February 4, 1908, was duly 
entered in the customhouse on the same day, and thereupon gave notice 
to one Evan C. Evans, the agent of the fîrm of Dewar & Webb, of her 
arrivai and readiness to discharge cargo; and that it was not until 
February 36th of that year that the master received any order or in- 
structions in relation to the berth to which he was to proceed for the 
discharge of his cargo. 

The original answer of ail the respondents denied that the firm of 
Dewar & Webb was the consignée of the Rygja's cargo, and alleged 
"that the Western Fuel Company was the consignée of said cargo" ; 
and further alleged that on February o, 1908, the master of the Rygja 
was informed by Evan C. Evans, agent for Dewar & Webb, "that the 
receiver of his cargo was the Western Fuel Company, from whom he 
was to take orders, under clause 4 of his charter party, and that on 
the lOth day of February the said master was informed by that Com- 
pany that 'it was to take delivery of the cargo aboard his vessel as 
per terms of his charter party.' " 

The answer was filed October 15, 1908, and on February 17, 1909, 
the respondents, composing the firm of Dewar & Webb, amended their 
answer and alleged that the Lithgow Coal Association was the con- 
signée of the Rygja's cargo, and that Evan C. Evans, as agent for 
Dewar & Webb, was the purchaser of said cargo, "to be delivered by 
said Lithgow Coal Association to said Evan C. Evans, landed on the 
wharf at San Francisco; duty paid." 

Under the issues made by the pleadings, it is necessary to détermine 
when the Rygja arrived at the place where, under her charter, she had 
the right to make delivery of her cargo, and also whether the firm of 
Dewar & Webb was consignée. It appears from the évidence that the 
Lithgow Coal Association delivered on board the Rygja, at Sydney, 
5,346 tons of coal, for carriage from that port to the port of San Fran- 
173 r.— 35 
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cisco, and for which a bill of lading was issued to the said charterer. 
Dewar & Webb thereafter purchased the cargo, to be delivered at 
San Francisco, and thereupon, and as part of the transaction, the Lith- 
gow Coal Association indorsed the bill of lading to Evan C. Evans. 
The purpose of this indorsement was to enable Evans to enter the 
cargo at the customhouse, and make sale and delivery thereof at San 
Francisco for Dewar & Webb. While the cargo was afloat Evan C. 
Evans, acting as the agent of Dewar & Webb, sold the cargo to the 
Western Fuel Company, that company lo take delivery of the same u])- 
on the wharf at San Francisco, the contract also giving the buyer the 
right to designate the wharf at which delivery should be made. 

The Rygja arrived in the port of San Francisco on February 4, 
1908, and, after having been duly entered at the customhouse, her 
master, on the same day, gave Evan C. Evans tlie following written 
notice: 

"To Consignées of the Steamer 'Rygja': — I hereby beg to notify you that my 
steamer 'R.yg.ia' has arrived aud entered at the custom house, and ready to 
diseharge at 3 p. m." 

On the next day, February 5th, Evans replied to this notice, as fol- 
lows : 

"lu answer to your notice addressed 'to the Consignées Steamer "Kyg.ia," ' 
left at my ottice yesterday after 3 p. m., I beg to advise you tliat tlie receivoi-s 
of your cargo are the Western Fuel Comjjany, wJio liave a copy of tlie charter 
party, and froni wlioui you vvill please talie yonr orders, under clause four 
of your charter. Th(> agent of the Llthgow CoUiery Is Mr. John Barnesou, of 
the flrm of Barneson-Hlbbard Compauy, East Street, City. 

"Xours very truly, Evan C. Evans, 

"Représentative of Dewar & Webb, London." 

The master thereupon notified the Western Fuel Company of the 
arrivai of his vessel, but did not receive any direction in relation to a 
discharging berth. Fie then gave notice of his readiness to discharge 
to Capt. John Barneson, referred to in the letter of Evans, as the agent 
of the Lithgow Coal Association. Barneson replied February 7th, 
saying : 

"I acknowledge receipt of your notice, dated February 4th, 190S. Will 
Jiotify you as soon as a lierth can be obtained for discharging. 

"Yours very truly, John Rarnesou, 

"Représentative Lithgow Coal Assn." 

February 7, 190<S, the master of the Rygja addressed a joint notice 
to the Western Coal Company, Evan C. Evans, representing Dewar 
& Webb, of London, England, Barneson-Hibbard Company, Incorpo- 
rated, and John Barneson, representing the Lithgow Coal Association, 
in which he referred to the former notice given by him on the 4th of 
February ; and added : 

"I therefore again give notice tlnit at 3 o'clock, p. m. on the 4th clay of 
February, 19()S, the Steamer 'I{yg.ia' had entered at tlie Custom House, iu 
this port, and was ready to discharge lier cargo, aud that ever since such 
lime she has been and now is ready to make discharge. Aud I hereby again 
make demand uiion you, Jolntly and severally, as representing the charterers 
of the 'Rygja' that you exercise the option given by the charter party, a copy 
of which I am informed is In the hands of the Western l'uel Company, and 
designate 'any safe wharf or place, or luto craft alongside at San Francisco, 
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or otiier safe place in the Golaen Gâte, always afioat' at which dcllvei-y of 
said cargo may be made." 

The next day Evans replied to this letter as follows: 
"In auswer to your circulai- letter, a copy of which was left at my offlce. 
So far as I am concerned, I hâve only to refer you to yonr charter party aud 
to my letter of the ûth iiist. instructiug you to where your steamer would dis- 
charge. 

"If you did not ascortain from the Western Fuel Company when you flrst 
called on them the particular wharf of theirs that your steamer is to proceed 
to, I would suggest that you again call ou the company and get this informa- 
tion. Yours very truly, Evan C. Kvans, 

"Eepresenting Dewar & AVehb, London." 

The Barneson-Hibbard Company also repHed, and called the atten- 
tion of the master to the notice given him by "Mr. E. C, Evans, refer- 
ring you to the Western Fuel Company, for instructions as to berth, 
which notice we confirm and repeat." 

February 10, 1908, the Western Fuel Company replied, saying: 

"We are to take delivery of the cargo of coal aboard your vessel as per terms 
of your charter party." 

February 11, 1908, the attorneys for the Rygja's master addressed 
a communication to the Western Fuel Company, in which they said: 

"As the eaptaln of the 'Rygja' has had contradictory information on the 
sub,iect, we should be obliged if you will affirm or disaffirm the statement that 
under clause four, of the charter party, he is to take his orders from you, 
as the consignées of the cargo. If you affirm this, will you please advise us 
when you boconie the holders of the bill of lading, coverlng this cargo, and also 
whetlier the 'Ilygja' is to look to you for the puyment of her freight and dé- 
marrage, and oblige." 

In response to this, the Western Fuel Company "denied that it was 
the consignée of the 'Rygja's' cargo, or the holder of the bill of lading 
covering the same, and also denied that the 'Rygja' was to look to 
the Western Fuel Company for her freight." 

February 15, 1908, the master of the Rygja was informed by letter 
from John Barneson, that he had no authority to act for the Lithgow 
Coal Association in the matter of the Rygja's cargo. 

February 18th, Evan C. Evans informed the master of the Rygja, 
by letter, that he had received a message from Dewar & Webb to pay 
the Rygja's freight, as per charter party, for account of that firm. 

Finally, on February 26, 1908, Evans sent the master of the Rygja 
the following letter: 

"Referring to my letter to you on the 5th inst., I now beg to inform you 
that 1 ain instruct(>d by the Western Fuel Company to instruet you to take the 
'Gynierie's' berth, as soon as she has flnished discliarging. You will therefore 
I)U'ase be careful to see that you follow the S. S. 'Gymeric' and as soon as you 
are in lierth and ready to diseharge to give me and/or the Western Fuel Com- 
pany notice thereof." 

The Rygja, on March 13, 1908, reached the discharging berth, to 
which she was tlius assigned, and concluded the delivery of her cargo 
on the 28d of the same month. 

It also appears from the évidence that, at the date of the arrivai of 
the Rygja at San Francisco, there was a controversy between the West- 
ern Fuel Company and the représentatives of the Lithgow Coal As- 
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sociation and Dewar & Webb, growing out of the refusai of the West- 
ern Fuel Company to receive the Rygja's cargo unless the vendors 
would undertake to secure that company against any damage which 
it might sustain in the event that the cargo contained an excess of 20 
per cent, of screenings. This controversy was not adjusted until 
February 8, 1908, at which time the Western Fuel Company finally 
consented to accept delivery of the cargo, under an agreement then 
inade. 

1. The bill of lading, as I construe it, incorporâtes the terms and 
stipulations of the charter above set out; and my conclusion is that, 
although Evan C. Evans, as indorsee of the bill of lading, held the légal 
title to the cargo of the Rygja until it was delivered to the Western 
Fuel Company, still he held it as the agent of Dewar & Webb, and 
that firm was, in fact, the consignée of the cargo, and as such is bound 
by the stipulations contained in the bill of lading. 

2. It will be noticed that clause 4 of the charter obligates the Rygja 
to deliver her cargo, "in the usual and customary manner, at any safe 
wharf or place or into craft alongside at San Francisco, or other safe 
place within the Golden Gâte, always afloat as ordered by the con- 
signée"; and clause 5 provides that the lay days are to commence 
"from the time the ship is in berth and ready to discharge and 24 
hours' notice thereof has been given by the master." 

In the case of Andersen v. Moore (No. 13,767) 173 Fed. 539, this 
day decided by me, it was held that similar terms in the charter there 
considered gave to the consignée the option to direct a delivery of the 
cargo at either one of the places referred to in the charter, and that 
when such option was seasonably exercised the ship could not be said 
to be ready to discharge, nor her lay days commence to run, until she 
was in the berth, or place designated by the consignée for such dis- 
charge, although she might be delayed in reaching such berth by reason 
of its occupancy by other ships entitled to priority in discharging their 
cargoes. 

The cases of Tharsus Sulphur & Copper Co., Limited, v. Morell 
Bros. & Co., 2 Q. B. Div. (1891) 647, and Bulman v. Fennick, 1 Q. 
B. Div. (1894) 179, were decided upon the same principle. In ail of 
thèse cases the option given to the consignée had been properly exer- 
cised. 

In passing upon the question, when the lay days of the Rygja com- 
menced to run, it is necessary to first détermine when the consignée 
exercised the option given it by the charter to direct the particular 
place at which the vessel was to discharge, and my conclusion is that 
such option was not exercised until February 36, 1908. 

The direction given to her master by Evans, as agent for Dewar & 
Webb, on February 5th, to take orders from the Western Fuel Com- 
pany in relation to the place of delivery, was not effectuai because that 
company did not, when applied to, give any order or direction in the 
matter, and, as it appears from the évidence, did not at that time 
recognize that it was under any obligation to receive the cargo ; nor 
was the subséquent letter of that company, under date of February 
lOth, stating that it would take delivery of the cargo, "as per terms 
of the charter party," a sufQcient désignation of the place where the 
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cargo was to be delivered. But if this letter should be construed as a 
désignation of the place where the vessel was to discharge, the notice 
was, in my opinion, too late, because it was not given in a reasonable 
time after the vessel arrived at San Francisco. 

When the notice of the Rygja's arrivai and readiness to discharge 
was given, on February 4th, she had reached one of the alternative 
places of discharge named in the charter, as much so as if she had been 
lying at the bunkers of the Western Fuel Company, where she finally 
discharged, for, whether lying at the one place or the other, her con- 
signée had at that time the right to order her to any other safe wharf or 
place in the port of San Francisco for the discharge of her cargo. 

But the consignée was required to exercise this option, or right given 
him by the charter, within a reasonable time. Tharsus Sulphur & 
Copper Co., Limited, v. Morell Bros. & Co., Limited, 3 Q. B. Div. 
647. The time for that purpose cannot be extended to meet the con- 
venience of the consignée in negotiating a sale of the cargo, nos, as 
in this case, in settling a controversy between the consignée and its 
vendee as to the conditions upon which the latter will receive the 
cargo. 

The évidence tends to show that if the vessel had, upon her arrivai, 
been ordered to the bunkers of the Western Fuel Company, she could 
not hâve discharged her cargo at an earlier date than she, in fact, did, 
because of the occupancy of those bunkers by vessels arriving in port 
prior to the Rygja; but I do not think this is material in determining 
the question whether the consignee's option to name the place of dis- 
charge was exercised in a reasonable time. The bunkers of the West- 
ern Fuel Company were not the only places where the vessel could 
hâve been required by the consignée to deliver her cargo, and if it 
could delay naming one of thèse bunkers as the place of discharge 
f rom the 4th to the lOth or 26th of February, and still retain the option 
given by the charter, it would hâve had the right at the latter date to 
direct the vessel to proceed to one of the many other places referred 
to in the charter and discharge, if for any reason it had then been the 
interest of the consignée to so order. The contract does not contem- 
plate that the vessel shall be delayed for so long a time, after her ar- 
rivai in port, before receiving notice of the place where she is to dis- 
charge her cargo. 

The failure of the consignée in this case to exercise its option to 
order the vessel to a place of discharge within a reasonable time was 
a waiver of the right, and as the vessel was in one of the alternative 
places at which she might, by the terms of the charter, hâve been 
required to deliver her cargo, her master had the right to say that her 
carrying voyage vi^as then ended, and to give notice of her readiness 
to discharge. This conclusion necessarily follows from the elementary 
rule of law that, where a contract provides alternative modes of per- 
formance, and gives the right of élection to one party, upon the fail- 
ure of such party to make his élection at the proper time, the right to 
elect the mode of performance passes to the other party. 

3. It follows from the views hère expressed that the libelant is 
entitled to recover, and there remains for considération only the 
amount of such recovery. 
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' In my opinion the reasonable time within which the consignée was 
required to exercise tlie option given to direct tlie place where the 
Rygja should discharge expired on February Gth, and, not having 
been exercised within that time, the vessel is to be regarded as an ar- 
rived ship on February 7th; and notice of her readiness to discharge 
was properly given on that day. Twenty-four hours after this notice 
^or exchiding Sunday, February 9tli — lier lay days commenced Feb- 
ruary lOth, and excluding Sunday, February 16th, expired February 
19, 1908, after which the libelant is entided to recover from respond- 
ents demurrage for 12 days, at the rate of four (4) pence per register 
ton per day, as provided in the charter, and damages in the nature of 
demurrage for each day of the subséquent delay in discharging the 
vessel's cargo. 

The ruie of damages, when the ship is detained longer than the 
agreed number of days on demurrage, is thus stated in section 609, 
Carver's Carriage by Sea (2d Ed.) : 

"Daniage.s (or (Icteiition ,are geiierally calculiited at the rate which has 
beéii àsreed npon l'or th(> demurrnge days, if any are provided for. But elther 
Ijarty iiiay show that that is iiot tlie tnie iiieasure of the loss to the shipowner 
by the détention, and in that case the rate ought not to be adopted." 

\ See, also, Randall v. Sprague, 74 Fed. 247, 21 C. C. A. 334. 

I am unable to agrée with the contention of respondents that libel- 
ant is not entitled to recover damages, in the nature of demurrage, 
because the ship could not iii any event bave obtained employment 
during the period she was detained beyond the 12 demurrage days. 
The Rygja was, in fact, employed by the respondent during her dé- 
tention for the storage of coal, and the measure of damage for such 
détention and use is as stated in the foregoing quotation from Carver's 
Carriage by Sea. 

Let a decree be entered in favor of libelant far damages and costs, 
in accordance with this opinion, and the case will be referred to United 
States Commissioner Brown to ascertain and report the amount of 
judgment to be recovered by libelant. 



KAUFMAN V. GARNER. 

(Circuit Court, W. D. Kentncl;y. Noveniber 1, 1909.) 

1. CouHTs (§ .'i44*) — Feueual Codhts—Prooeouhk— Détermination of Validi- 
TY OK Pkocess. 

Tbe validity of the service of a summons niiist be determined by a féd- 
éral court on gênerai principlea of jurisprudence, in tlie absence of auy 
statute (U- estiililislied .iudicial rule in the state to render the fédéral con- 
forniity statutos aiiplical)le. 

I Ed. Xole. — For otlier cases, see Courts, Cent. IJig, § 917 ; Dec. Dig. 
§ 344.*] 

iî. l'Eocicss (§ 119*) — Valioity of Service— NoNi!iosim;NT—ATiENDANOE on 
Ckiminal, Case. 

Undcr tlie rule of a ma.iority of the fédéral courts, a nonresident, who 
coiues into a state for the sole purpose of appeariug before a court in 

'^For otbei- casos >;cg samc topic & g kumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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whieh he is charged with a crime, in obédience to a recognizance previ- 
onsly given by lilni, is exempt from service of summous in a civil action 
while in sucti attendance, or before he bas seeured further bail required 
by tbe court. 

[Ed. Kote. — For other cases, see Process, Cent. Dig. § 140 ; Dec. Dig. 
§ 119.*] 

Action by Max Kaufman, administrator of Yetta Katifman, de- 
ceased, against W. S. Garner. On motion by défendant to quash re- 
turns on summonses. Motion sustained. 

N. ly. Goldsmith and Fairleigli, Straus & Fairleigh, for plaintifï. 
A. E. Richards and O'Neal & O'Neal, for défendant. 

EVANS, District Judge. On July 16, 1909, the plaintifif's intestate 
and daughter, a child six years of âge, was rtin over and killed by de- 
fendant at Tenth and Market streets, in the city of Lonisville. On the 

day of July, 1909, as stated in the plaintiff's pétition, he was 

appointed and qualified as administrator of his child's estate. While 
the date is left blank in the pétition, the pleading seems to hâve been 
sworn to on July 17th. It appears from the affidavits filed that a po- 
liceman saw the accident and at once arrested the défendant, who was 
taken before the proper authorities of the city. This was not donc at 
the instigation, nor with the knowledge, of the plaintifï. On the 17th 
of July the défendant appeared in the police court, and, his case being 
assigned to July 29th for examination, he was required to and did give 
bond for his appearance on that day. On July 28th the plaintiff's péti- 
tion, which, as we hâve seen, had been verifîed by the plaintiff's oath on 
July 17th, was filed in the Jefferson circuit court, and on that day a 
summons was issued thereon in due form by the clerk, and placed in the 
hands of the sheriff of Jefferson county for service. On the next day, 
the défendant being in the courtroom of the police court pursuant to 
the requirements of his bond, and awaiting the call of his case, was 
then and there served by the sheriff with process in this case, and that 
ofïîcer made return on the summons as follows : 

"Executed July 20, 1000, on W. S. Garner, by delivering to hini a copy of 
the within summons. Chas. K Scholl, S. ,T. C, by Matt. Chanibers, D. S." 

For some reason the plaintiff, on July 29th, had an alias summons in 
the case issued by the clerk, which was also placed in the hands of the 
sheriff, and that officer in due form by written indorsement thereon au- 
thorized Robert Halley, as spécial bailiff, to exécute the summons. 
Halley, under oath, made return on the writ in this language : 

"Executed the within summons on .Tnly 20, 1909, by reading the same to the 
défendant, W. S. Garner, and attemi)tiug to deliver to him a copy of same. 
ïhe said W. S. Garner refused to permit sald copy of sald summons to be 
delivered to him, whereujwn I laid said copy of said summons on the floor 
of the automobile in which said W. S. Garner was then and thcre seated, and 
directed his attention to same. The said Garner stated that he would not ac- 
cept said summons and resisted the service of same." 

It appears, and the court finds, that the last service was made after 
the défendant had been held over by the the police court to answer in 

*For other cases see same topic & § kumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the circuit court on October 29, 190Î), and wliile, witli his counsel, 
he was on his way to find his surety, which he must do in order to give 
the required bond, and thus be released from potential, if net actual, 
custody. Upon this occasion his counsel advised him not to receive 
the summons, and he refused accordingiy. It does not appcar that 
plaintiff's attorney, Mr. Goldsmith, appeared in the police court on the 
17th ; but he did appcar therein and assist the proper prosecuting at- 
torney in the examining trial on July 29th, at which time, as we bave 
seen, the défendant was held over to October 29th, to then answer 
any indictment that might be found against him in the circuit court, 
which alone, under the Kentucky law, had jurisdiction of the crime 
of murder or of manslaug'hter ; the police court only having jurisdic- 
tion in such cases to discharge, commit, or hold to bail after an ex- 
amination into the facts. It does not appear that the plaintiff or his 
attorney in any way procured the coming into Kentucky of the défend- 
ant for the purpose of getting service upon him of process in this ac- 
tion. 

The défendant, who at ail the dates mentioned was, and who con- 
tinuously for many years before had been, a citizen of the state of 
Illinois, specially appeared for the purpose in the state court, and upon 
his pétition, which showed him to be a citizen of Illinois and the plain- 
tifï to be a citizen of Kentucky, removed the case to this court. Upon 
docketing the cause hère, he moved the court to quash the returns upon 
the two summonses, and the motion bas been elaborately and ably 
arg'ued by counsel. 

înasmuch as the défendant was voluntarily in Kentucky when the 
accident to plaintiff's intestate occurred, if he had been served with 
process before he left Jefferson county, Ky., the matter might possibly 
hâve been easily disposed of ; but neither process was so served. Nei- 
ther summons was executed upon the défendant until he subsequently 
came back, in pursuance to the stipulations of his bond, to appear in 
the police court of Louisville on the 39th of July, and then the serv- 
ices were both made before he was finally released from his duty of 
further attendance upon that court, namely, before he had given the 
required bail for his appearance in the circuit court on October 29th. 
It clearly appears that the only purpose of the défendant in coming 
to Kentucky upon this occasion, and of being hère on the 29th of July, 
was to meet the requirements of his bond to then appear for examina- 
tion in the police court on the charge of murder, which had been made 
against him. 

The motion of the défendant bas raised a very interesting and im- 
portant question, which the court bas very carefully considered. 

1. It is urged that this court, upon that question, should be controlled 
by the rule established by the Court of Ap])eals of Kentucky, and it is 
insisted that that rule is that, where a défendant is served with pro- 
cess under such a state of fact as appears in tins instance, he is proper- 
ly before the court by a service which was not made under circumstan- 
ces that would require it to be set aside. We are quite sure that the 
Court of Appeals has never established, nor meant to establish, a rule 
applicable to this case, either by its décisions in Lewis v. Miller, 115 
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Ky. 623, 74 S. W. 691, and Linn v. Hagan, 87 S. W. 763, 27 Ky. Law 
Rep. 996, or in any other case. However, without distinguishing those 
cases in détail, for présent purposes we may assume that they establish 
a definite rule in Kentucky for cases wliere the person served with 
process claimed to hâve corne to this state (though without being sub- 
pœnaed) to testify in his own case ; but does it follow, either that the 
Court of Appeals would hâve held that those décisions vi'ould embrace 
a case Hke this, or that this court is required to enforce in this radically 
différent case any rule announced in them? If the state of Kentucky 
had enacted any statute providing for the service of process upon 
persons under circumstances such as this case présents, and the Court 
of Appeals of the state had interpreted the language of that statute, 
the fédéral courts, in cases where the décision was applicable, might 
be bound to accept that interprétation. Confessedly, the state of Ken- 
tucky has enacted no statute which directly or indirectly provides for 
a case where a person is served with a summons vi'hile appearing in 
and attending upon any court in which he is charged with a criminal 
offense. Nor do we find that the Court of Appeals of the state has 
ever passed upon the question involved in this case, and we think it 
has never donc so. 

Section 721 of the Revised Statutes of the United States {U. S. 
Comp. St. 1901, p. 581) provides that: 

"The laws of the several states, except where the Constitution, treaties, or 
statutes of the United States otherwise require or provide, shall be regarded 
as rules of décision va trials at common law, in the courts of the United States, 
in cases where they apply." 

It can hardly be maintained that this section requires us to apply 
the rule there prescribed to the décision of this motion. The obvious 
reason is that there is neither statute nor established judicial rule in 
Kentucky which applies to a case like this. 

Section 914 (page 684), embracing what is called the "Practice Act," 
is as f ollôws : 

"ïhe practice, pleading, and fornis and modes of proceeding in civil causes, 
other than equity and admiralty causes, In the Circuit and District Courts, 
shall conform, as near as may he, to the practice, pleadings, and forms and 
modes of proceednig existlng at the time In like causes in the courts of record 
of the state withiu which sueh (Circuit or District Courts are held, any rule of 
court to the eontrarj' uotwlthstanding." 

The question involved hère cannot, we think, be properly held to 
embrace either the practice, the pleadings, or the forms and modes of 
proceeding existing at this time in the courts of record of this state, 
within the meaning of this section. We cannot find that there now 
exists in this state any statute or established judicial rule applicable to 
the case of a person accused of a public offense, who, being away from 
home, is served with process in a civil action while, in obédience ei- 
ther to the process of the court or the requirements of a bail bond, 
he is attending the court in which the criminal charge against him is 
pending, for the purpose either of examination or trial, and when his 
présence in the locality where he is served with process is, as hère, 
altogether for the purpose of obeying the process of the court in the 
criminaJ case or meeting the requirements of the bail bond therein. 
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We therefore conclude that the pending motion must neccssarily 
be determined iipon gênerai principles of jurisprudence, and not upoii 
rules of local law, even if the latter were fixed or ascertainable. In 
cases where we are bound to follow local law, it would only be where 
there is, in fact, an applicable local law to follow. Unless there is such 
local law, we are left to ascertain for ourselves the proper rule or the 
controlling principle upon which a question is to be determined. 

2. But when we reach this point our real difficulty begins, for, while 
the décisions of the courts upon the point at issue bave been numerous 
and various, neither the Suprême Court of the United States nor any 
Circuit Court of Appeals, so far as we bave found, has ever decided 
the question. In Pennsylvania, in Vermont, and probably in other 
States, the rule seems to be that, where a person against whom a crim- 
inal accusation is pending in another county or state than bis own is 
présent in such court in obédience to its process. and is there served 
with a sumnions in a civil action there brought, be cannot successfully 
say that the service was not proper. The reason appears to be, as stated 
by at least one of the courts, that, as be attends by compulsion in a 
criminal case, the liability to be served with ])rocess in a civil action 
does not embarrass him. We confess that this reason does not impress 
us as being particularly forceful in the light of many more récent 
cases, altbough it is backed by the authority of so great a name as that 
of Chief Justice Redfield in Scott v. Curtis, 27 Vt. ?T)2. The reason 
given in support of this view may smack somewhat of the old notion 
that a criminal always deserves harsh treatment ; but even that idea. 
if ever justifiable, can only be so after a conviction, and not while the 
presumption of innocence must be indulged. If, as ail the cases seem 
to agrée, the proposition that parties and witnesses, when attending 
court in a civil action, should be exempt from the service of process 
in actions against themselves, is based upon considérations alike of 
public policy and the dignity and independence of the court first ac- 
quiring jurisdiction, as well as the idea that such attendance is under 
compulsion, we think the stress of the reason for such exemption is 
obviously stronger where the attendance is in a criminal case, in which 
the comj)ulsion is more peremptory and pronounced than it is in a civil 
action. 

The rule in England is possibly somewhat similar to that in Ver- 
mont ; but the System of jurisprudence in that country in respect to 
process and its service formerly was, and now probably is, so difterent 
from ours, that English cases bave not lent much aid in our investiga- 
tions. 

An examination of numerous cases has led the court to the conclu- 
sion that the prevailing rule in the fédéral courts has been the other 
way. See, particularly, United States v. l'ridgman, Fed. Cas. No. 
14,(i4,-;; Mnrray v. W'ilcox, 123 lowa, 188, i)v N. W. 1087, (il L. R. 
A. 5;S1, 101 Am. St. Rep. 2(i3 ; Kinne v. Lant (C. C.) 68 Fed. 140; 
Small V. Montgomery (C. C.) 33 Fed. 708; llale v. Wharton (C. C.) 
7;î Fed. 741 ; Peet v. Fowler (C. C.) 170 Fed. (;18; Skinner v. Waite 
(C. C.) 155 Fed. 828; Morrow v. Dudley (D. C.) 144 Fed. 441. 

While in most of the cases we bave cited the person served with 
process was in attendance upon a court in a civil action, either as a liti- 



KAUFMAN V. GARNEK. Oiii) 

gant or as a witness, yet in those of them where the person was in at- 
tendance in a criminal case the same ruie was applied, and, as already 
indicated, we cannot resist the conclusion that the demands of pubhc 
policy which reqiiire tlie invaUdation of a service of process where the 
case is a civil one are not stronger nor more logical or philosophical 
than where attendance upon the court is in a criminal case. We con- 
fess to the conviction that the gênerai principle upon which both class- 
es of cases must turn is as applicable to the case of a person who is at- 
tending a criminal trial as to the case of a person who is attending the 
trial of a civil action. 

It may be that one of the underlying principles for the gênerai rule 
in either case might be found in the proposition stated in the opinion 
of the Suprême Court in Re Johnson, 167 U. S., at page 125, 17 Sup. 
Ct. 737, 42 L. Ed. 103, where Mr. Justice Brown, speaking for the 
court, said: 

"Ever since the case of Alileirian v. Booth, 21 How. 506, 16 L. Ed. 169, It lias 
beeii the settled doctrine of thiK court that a court havlng iwssessioii of a iwr- 
son or projjerty canuot be deprived of the right to deal wlth such perso.u <>r 
jiroperty uutil its jurisdlctiou is exhaiisted, and that no other court has. the 
i-îght to interfère wlth such custody or possession." 

But, without élaboration, we content ourseîves with saying we are 
convinced that the rule has been established by the décisions of the 
fédéral tribunals that in a case like this the summons was not served 
under such circumstances and in such a way as to bind the défendant'; 
and our investigations hâve persuaded us that the same rule prevails 
in a large majority of the states of the Union whose courts hâve passed 
on the question. Nevertheless, there might be hardship in its appli- 
cation in this instance, particularly if the laws of Illinois fail to perrpjt 
the en forcement in that state of any rights which arose in Kentucky 
in favor of the plaintiff as against the défendant, or if those laws 
would not, Upon proper application, enable the administrator of the 
décèdent to sue there by permission of the courts of that state. We 
apprehend, however, that the laws of Illinois amply provide for the 
enforcement of the plaintiff's rights in that state. 

The injury was infîicted in Kentucky, and most of the witnesses 
probably réside hère. Nevertheless, a défendant is usually entitled to 
be sued at his place of résidence, and this right can only be defeated 
where the action is purely local, or where service of process can be 
properly made upon him elsewhere. The hardship of the case upon 
one side or the other cannot change the grounds of public policy, upoir 
which the courts hold that such service of process as was made in this 
case cannot be given efifect against the protest of the person served. 
Of course, a person served with process away from his home may 
waive his objections thereto; but \ve see no indication in this case that 
the défendant ever waived any of his rights in the premises. He did 
not voluntarily place himself within reach of the process of the court 
hère ; nor did he, by coming hère under compulsion, waive his right 
to be sued at home. 

It results that the motion to quash each of the returns upon the twQ 
summonses issued in this case should be sustained. 
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CITIZENS' SAVINGS & TRUST CO. et al. v. ILLINOIS CENT. E. CO. et al. 
(Circuit Court, E. D. Illinois. October 27, 1909.) 

Corporations (§ 170*) — Suits by Stockholders— Grounds dp Action. 

A county subseril)ed for stock of a railrond company, and issued Its 
bonds in payiuoiit tlierefor, which were transferred by the company, but 
in suits brouglit by tlie bolders were adjudged void. The certiflcate of 
stock issued to the county was thereafter canceled by a decree of court 
for want of considération, and by a sul)seqnent decree in a suit by the 
bondholders the company was required to issue certificates for such stoclc 
to them, which it did. Ileld, that such bondholders did not become stock- 
holders of the company until such decree, uor did the stocli then devolve 
upon them by opération of law, since they might hâve sued for damages, 
iustead of for the stock, and that therefore. under equity rule 94 of the 
fédéral courts, they could not malntaln a stockholders' suit to set aside 
ïfiases or transfers of property made by the company prior to such date. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § C2G ; Dec. 
Dig. 170.*] 

In Equity. Suit by the Citizens' Savings & Trust Company and 
anotlier against the Ilhnois Central Railroad Company and others. 
On demurrers to bill by défendants IIHnois Central Railroad Company 
and United States Trust Company. Demurrers sustained. 

The bill herein exhibited by the complainants against the Illinois Central 
Railroad Company, the Belleville & Southern Illinois Railroad Company, the 
St. Louis, Alton & Terre Haute Railroad Company, and the United States 
Trust Company of New York in substance and légal effect discloses that on 
December 5, 1870, the Belleville Company did attompt to sell to Perry county, 
m., one thousand shares of its capital stock, of ,f]00 each, in exchange for 
100 bonds of said county, in the aggregate .flOO.OOO, dated January 1, 1871, 
each for $1,000, with interest as by coupons attached, payable to the Belleville 
Company, or bearer, 20 years after date. The Belleville Company delivered the 
lionds to Selah Chamberlain under contract for eonstructing purposes, who sold 
them, and of which in 1871 complainant purchased 40 thereof, amounting to 
$40,000, and that complainant Chaplin is the trustée for 39 of said bonds simi- 
larly purchased by several of his beneficiaries ; that previous to their issue an 
attempt had been made to authorize the issue of said bonds by a vote of the 
electors of said county, couditioned that the Belleville Company would locate 
its machine shops at Duquoin, in said county, but the bonds were issued with- 
out such condition having been fulflUed. The contract wlth Chamborhiin for 
construction provided that he should bave ail unsubscribed stock at the time 
of completion of the road. Until 1887 the said county treated the bonds as 
valid, and paid the interest, but in 1890 failing therein, in a suit by the com- 
plainant in the United States Circuit Court to collect such interest, it was 
adjudged by the court the bonds were invalid. Subsequently the Belleville 
Company procured Stebbins, a stockholder, to sue for a cancellation of the 
stock held by said county, and the state court decreed accordingly, which was 
altiruied by the State Suprême Court October 16, 1897, and the shares of stock 
previously held by the county were surrendered and canceled in the same 
jupnth, and as so canceled returned to the Belleville Company. June 8, 1895, 
complainant sued in equity in the United States Circuit Court the Terre Haute 
Company, Belleville (::ompany, and Perry county, to be subrogated to the right 
of Perry county, but later, June 21, 1898, dlsmissed the suit by reason of the 
décision of the state Suprême Court previously nientloned. April 15, 1898, 
complainant sued the Belleville Company in eciuity in the United States Circuit 
Court, on its own belialf and tliat of other holders who might choose to inter- 
veiie. asking that the Belleville Company might be declared a trustée of the 
.1!40,000 par value of its capital stock, for use of complainant, in which the 

•For other cases see same topic & § numbeh lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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benefic-iaries of complainant Chaplin later intervened. The court dismissed 
the bill for want of equity, but the Circuit Ctourt of Appeals reversed such 
decree, with directions to grant to complainant the deeree prayed for, which 
was doue accordingly May 16, 1003; aud on the 12th day of May, 1904, the 
Belleville Company did deliver.to complainant certificates for 400 shares and 
for the beneflciaries of Chaplin 390 shares of the stock of the Belleville Com- 
pany. 

The Belleville Company, havlng bcen organized under the laws of Illinois 
of February 14, 1857, aud March 4, 1859, did eonstruct and put in opération a 
Une of railvvay from Belleville to Duquoin, 56.4 miles, and October 1, 1866, is- 
sued $1,000,000, par value, first mortgage sinking fund bonds due in 30 years, 
with 8 per cent, interest, and on the same day leased ail its property to the 
Terre Haute Company for 999 years for 40 per cent, of the gross earnings on 
the fir.st $7,000 per mile, except certain coal business, to be 30 per cent., and 
generally ail above $7,000 to $14,000 per mile 30 per cent, and 20 per cent, on 
gross earnings above $14,000 per mile, under which the Terre Haute Company 
operated the road until October 1, 1895, and under which from $178,000 to 
$228,.580 was pald as yearly rentals. Previous to October 1, 1885, the Belle- 
ville Company lawfuUy issued $1,235,000 preferred capital stock, entitled to 
8 per cent, annual dividends and $417,000 common stock, to which latter the 
Perry county stock belonged, as well as that issued under the order of the 
decree above mentioned. From 1885 to 1894 dividends were paid on the pre- 
ferred stock annually from 5 per cent, to 8 per cent. ; and on September 24, 
1895, ont of the surplus earnings of the Belleville Company there was declared 
a dividend of 19 per cent, on the common stock, but the dividends on stock 
in litlgation were set apart and withheld. The lease of October 1, 1866, was a 
fair and bénéficiai lease, and by proper management would bave yielded divi- 
dends upon the common stock ; but because of things donc, to be hereafter 
mentioned, by the défendant the Illinois Central Railroad Company, the rentals 
were and are insufHclent to pay dividends on the common stock after October 
1, 1895. The Illinois Central Railroad Company, owning and operating a Une 
of road with western terminus in Duquoin, and being desirous of procuring a 
road of its own to East St. I^ouis, it is alleged as a conclusion merely, formert 
a fraudulent and unlawful scheme to procure control of the Belleville Company 
and Terre Haute Company by acquiring control of ail or sufHcient number of 
the shares of the capital stock of each to control the policies and destinies of 
the same, and solely in the interest and for the beneflt of the Illinois Central 
Railroad Company; and on or before April 1, 1896, in pursuanee of said un- 
lawful plan and scheme, the Illinois Central Railroad Company had purchased 
and did own or control ail the preferred stock of the Belleville Company ex- 
cept 25 shares, and ail its common stock except 5 shares, and the 1,000 shares 
for which said certificates had been issued to Perry county. On April 4, 1896, 
the Illinois Central Railroad Ctompany procured the exécution by the officers 
of the Belleville C<)mpany to it of ail the property of the Belleville C-ompany 
leased to the Terre Haute Company for 99 years, and which it is averred was 
executed in order to defraud the équitable owners of said 1,000 shares of com- 
mon stock for which said certificates had been issued to Perry county. Said 
lease was highly bénéficiai to the Illinois Central Railroad Company, but detri- 
mental to the Belleville Company ; but said lease provides that the Illinois 
Central Railroad Company shall pay the Belleville Company $61,200, to be 
paid to the holders for the time being of the outstanding preferred stock of 
said Belleville Company as dividends guaranteed to them by the lessee at the 
rate of 4.8 per cent, per annum, and as further rental to be paid the intereSt 
on the outstanding bonds of the Belleville Company, amounting to $1,000,000. 
On September 10, 3897, by means of the control of stock before mentioned, the 
Illinois Central Railroad Company procured the Belleville Company to traus- 
fer ail Its property to the Terre Haute Company in considération of $1,400,000 
of the bonds of the Terre Haute Company, with 4 per cent, interest due in 
1951, the assumption of the outstanding first mortgage bonds of the Belleville 
Company, and the assumption of the liability of the Belleville Company under 
the lease of April 4, 1896, ail of which it is averred was grossly inadéquate. 
On February 17, 1904, the Terre Haute Company executed a deed of its proiv 
erty to the Illinois Central Raili-oad Company, leavlng the only asset of the 
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Belleville Company tlie bonds of $1,400,000 of tlif Terve Haute Coiupany, tlio 
income thereon beiiig $.5(i,(K)0, sufîicieut oiily to ijay 4% per cent, on preferred 
stock, aud the common stock is left without value. Ou Sejjteniber 15, 18!)", 
tlie Illinois Central Rallroad Conipany aud tlie Terre Hante (.Company mort- 
gaged tliose properties to the United States Trust Compauy for $ir),O(M),000. 

In its prayers tlie bill seeks. divers diseoveries. cancellation of the leases of 
Octoher 1, 189."), and Septeuiher 15, 1897, and doeds of Seiiteniber 10, 1897, and 
Fehruary 17, 1904, for accpunting, reeeiver, aud for gênerai relief. 

Squire, Sanders & Dempsey and Stewart, Eliot, Chaplin & Blayney, 
for complainants. 
Blewett Lee, for défendant Illinois Cent. R. Co. 
Rearick & Meeks, for défendant United States Trust Co. 

WRIGHT, District Judge (after stating the facts as above). The 
arguments of the demurrers of the respective défendants to the bill 
of complaint of the complainant hâve taken a broad range, and hâve 
included many questions, in view of the conclusion to be reached, 
not necessary to décide. The questions most elaborately argued by 
counsel for each side of the case, numerous authorities being cited 
thereon, are as to the statute of limitations and the equity rules con- 
cerning lâches. Very much could be said upon this subject, and argu- 
ments of the strongest character could be produced as affecting either 
side of the contention hère, were it necessary to enter upon that sub- 
ject in order to reach a conclusion and support the judgment of the 
court upon it. In my considérations of the case I am met with another 
question, the détermination of which has precluded me from going 
further into the case and giving judgment upon other questions so 
ably and elaborately argued by the counsel for the respective parties. 

In the beginning it is both necessary and material to détermine vvhen 
the complainants becamé stockholders in the Belleville Company. 
This is a stockholders' bill, founded on rights which might properly 
be asserted by the corporation itself. If, then, the complainants were 
not shareholders at the time of the transaction of which they com- 
plain, unless such shares bave devolved upon them since by opération 
of law, then under the provision of equity rule 94, as well as under 
the gênerai rules of equity in most jurisdictions, and of which equity 
rule 94 is but declaratory, the complainants are without equity, and 
the court should so decree, and dismiss the bill accordingly. This 
doctrine is so eîementary that it seems to me it would be like pedantry 
to indulge in the citation of authorities in support of it. 

As to the précise time when complainants became shareholders in 
the Belleville Company much more could be .said, if I did not feel 
bound by what the Circuit Court of Appeals has said, and in the 
very cause in which that court awarded the complainants the stock 
in question. The décision in that case is res judicata, and for that 
, reason alone is binding in this case; but otherwise the opinion of the 
court in the case is of controlling authority, because it is the expression 
of the superior court. In that case it was said of the same bonds, 
stock subscription, and stock hère involved in the présent case: 

"The bonds were void. The stÇK'k sutiscrlptiou was yoid. . The stocik cer- 
tlficate was yoid ; but the stock was not void. Xhe 1,000 sharés, with resi^ect 
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to which tlie vokl STilisciiption was made aad the void certificate issiied, were 
a part of the aiithorized capital stock, were as existent and as valid as any 
otlier ot the shares, and were fully in the directors' iMwer to dispose of for 
value to auv oiie wlio had capacity to coutract." Citizens' Saving & Ijoan As- 
sociation V. Belleville & Southern R. R, Company, 117 Fed. 109, 54 C. C. A. 490. 

If, then, as the court said, the shares were fully in the directors' 
power to dispose of for value to any one who had capacity to contract, 
such shares belonged to the Belleville Company, and were wholly 
under its dominion, and were not and could not be owned by com- 
plainants, or any other person, without the consent of the directors, 
for value received, and the title in such shares being so vested, at no 
time was it divested until the vis major, the coercive force, of the 
decree of the court of May 16, 1903, caused the stock to be con- 
veyed and delivered to complainants on May 13, 1904, when they 
for the first time were given dominion and ownership to the prop- 
erty thereby representecl. Previous to that time complainants had 
but a right of action, and possessed nothing but a right of action, 
which they might, if they so willed, hâve converted into a suit for 
damages; and it could as well be said they owned the spécifie dollars 
with which the judgment might hâve been paid as that they owned 
the particular shares of stock with which the decree was eventually 
satisfied. In truth, if we might be permitted to go behind the dis- 
cussion of the Circuit Court of Appeals, and look into the facts as dis- 
closed by the bill of complaint, it would be discovered that, inasmuch 
as the bonds were void, the stock subscription of Perry county was 
void, the stock certificate to it also being void, and by reason of ail 
thèse voids the stock was ail the time remaining unsubscribed in the 
Belleville Company, it belonged to Chamberlain under bis contract, 
by which he vi^as to receive ail unsubscribed stock remaining at the 
completion of the construction of the road. 

Legally can there be a doubt that the title was in him, in view that 
ail other attempts to dispose of it had been futile, and judicially de- 
creed to be void, and it was only by force of the decree that was 
given, and until then, that he was divested of such title, and the same 
transf erred to complainants ? While it does not appear that Chamber- 
lain was a party to that proceeding, that does not afl^ect the force of the 
decree itself, but would be, if any defect at ail, an error for which 
the person entitled might seek a remedy in some appropriate way. 
And from thèse simple statements of the clear situation of the stock 
in c|uestion it is ap])arent, without further argument, that the stock did 
not devolve upon the complainants by opération of law since the trans- 
actions complained of, but mercly as the resuit of implied contract 
springing from the failure of the original considération of the purchase 
by Perry county, merged in and given eftect by the decree of May 16, 
1903. 

Entertaining the views I hâve endeavored to express, the necessity 
of going into the many other questions so ably and interestingly argued 
by counsel is thereby superseded, and no essential purpose would be 
subserved thereby; and I am not, therefore, disposed to extend this 
opinion to a tedious length, to include an irrelevant discussion, as it 
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follows from tlie reasons already g'iven tliat I am of the opinion the 
bill is without equity. 

The demurrers will be sustained, and the bill dismissed for want of 
equity, at the cost of the complainant. L,et a decree be prepared ac- 
cordingly. 



In re FRITZ. 

(District Court, E. I>. New York. November 6, 1909.) 

1. Bankruptcy (§ 410*) — DisciiAEQE— Extension of Time to File Applica- 

tion—Notice. 

An application by a banl^rupt for an extension of time witliln which to 
file an application for discliarge, made under Bankr. Act July, 1, 189S, 
c. 541, § 14a, 30 Stat. 550 (U. S. Oomp. St. 1901, p. a427), being wliolly to 
tbe discrétion of the .ludge, it is not necessarj' that notice thereof be glven 
to ail creditors ; tlie notice of hearing required to be given by section 
58a (page 3444) beiiig sufflcieut. 

[Ed. Note. — For otber cases, see Bankruptcy, Cent. Dig. § G94; Dec. 
Dig. § 410.*] 

2. Bankruptcy (§ 413*)— Application fob Discharge— Heaeing on Objec- 

tions. 

Under rule 41 in bankruptcy In the Eastcrn District of New York, 
whicli requires that, on a référence of an application for discharge to 
which objections hâve been made, the party flliiig the objections shall de- 
posit an ainount sufflcieut to cover the cost of the hearing and a fee of 
$5 for each hearing, it is the duty of objecting creditors to bring the 
matter on for hearing; otherwise, the master or référée is warrauted in 
dismissing the spécifications. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 712-728; 
Dec. Dig. § 413.*] 

3. Bankruptcy (§ 417*) — Discharge— Révocation. 

The fact that the receiver for a credltor of a bankrupt did not reçoive 
the wrltten notice of the bankrupt's application for discharge, owing to 
the fact that the creditor's address was not given In the schedules, al- 
though the receiver's name and address were disclosed by the proofs, is an 
irregularity merely, which Is not sufflcieut ground for setting aside the 
order for discharge, where the notice was puhlished as required, and lu 
the absence of fraud. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 809; Dec. 
Dig. § 417.*] 

In the matter of Samuel Fritz, bankrupt. On pétition to vacate 
order of discharge. Pétition denied. 
See, also, 152 Fed. 562. 

Charles H. Smith, in pro. per. 
Samuel Fritz, in pro. per. 

CHATFIELD, District Judge. Charles H. Smith, as receiver of 
one Hyman Brown, proved a claim in the above-entitled proceeding for 
the amount of a judgment previously recovered by Brown against the 
bankrupt. This proof of claim .was filed at a meeting subséquent to 
the first meeting of creditors. The schedules do not show the receiver 
as a creditor, but do contain the mémorandum of a debt, amounting to 
$()5, belonging to one A. Brown, whose résidence is scheduled as un- 

•For other cases see sam» topic & § numeer in Dec. & Am. Digs. 1907 to flate, & Rep'r ladexoi 
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known. The first meeting of créditors was held on the 21st day of 
December, 1906 ; the schedviles having been filed upon the 3d day of 
December, 1906, and the jiidgment of Hyman Brown having been 
recovered in a Municipal Court upon the lOth day of December, 1906. 

It must further be noticed that the A. Brown whose debt is recited 
in the schedules never proved any claim. No apphcation for discharge 
was made until the 8th day of February, 1908, when, upon a pétition 
by the bankrupt's attorney showing facts sufficient in the court's opin- 
ion to bring the case under the provisions of section 14a of the bank- 
ruptcy statute (Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 
1901, p. 3427]), an order was made allowing the bankrupt to file his 
pétition for a discharge within the 18 months provided by the statute. 
Upon the same day a pétition for discharge was filed, which pétition 
was verified by the bankrupt himself, and notices were sent out by the 
clerk of the court, upon the 25th day of February, 1908, as shown by 
his certificate filed in the proceedings, while the légal notice was also 
printed in a Brooklyn daily paper, under order of the court. Publica- 
tion in the newspaper beganon the 2oth day of February, 1908, and 
the hearing was set for the 6th day of March, at which time spécifica- 
tions in opposition were filed by certain créditors, which were duly 
referred to the référée, subsequently dismissed by him, and a dis- 
charge recommended, inasmuch as the créditors did not proceed with 
a hearing upon the spécifications. 

Rule 29 of the District Court for the conduet of bankruptcy proceed- 
ings in this district provides that, after 30 days hâve elapsed from the 
date of the order of référence to a référée of an adjudicated pétition 
in voluntary bankruptcy, the pétition may be dismissed if no proceed- 
ings bave been taken therein by the bankrupt; while rule 41 directs 
that spécifications in opposition to the discharge may be referred to a 
spécial commissioner, and that the party filing the spécifications shall 
deposit an amount sufficient to cover the expenses of taking the proofs 
and a fee of five dollars for each hearing. The référée signed his re- 
port, recommending the dismissal of the spécifications, on the 21st day 
of October, 1908, his report was duly confirmed on notice to the 
créditors who had appeared, and the discharge of the bankrupt entered 
November 13, 1908. 

A pétition has now been made by Mr. Smith, as attorney in person 
for himself as receiver of the Brown judgment, to vacate the order 
extending the time of the bankrupt to apply for a discharge, and also 
to set aside the dismissal of the spécifications and to vacate the dis- 
charge of the bankrupt. The foregoing detailed statement of the steps 
in the proceedings has been made necessary by the particular questions 
raised upon the objections presented on this motion. 

The first objection is that the order of February 7th was granted 
ex parte and upon insufficient statements. The law provides that such 
an extension of time to apply for a discharge may be granted, if it 
shall be made to appear to the judge that the bankrupt was unavoid- 
ably prevented from filing it within the 12 months provided by section 
14a. Section 58a provides that créditors shall hâve at least 10 days' 
notice of ail hearings upon applications for the discharge of the bank- 
173 F.— 36 
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rupt; but inasmuch as this provision insures a notice of the pro- 
ceedings themselves, it would net seem that the notice of application 
for leave to apply, or for an extension of the time therefor, could be 
said to be an application for discharge, especially in view of the fact 
that it is to be made to appear "to the satisfaction of the judge." The 
matter is thus one of discrétion, and notice to ail creditors does not 
seem necessary. 

A hearing upon whether the bankrupt's time to apply for a dis- 
charge should be extended, if objection were made, would involve a 
further référence, and, substantially, require going over much of the 
same ground as would be covered in the hearing upon the pétition, 
and certainly in almost every instance produce no resuit. Nor does the 
objection that the pétition for this extension of time was made by 
the attorney raise any serious question. So long as the application for 
discharge was verified by the bankrupt, and so long as the attorney's 
afifidavit is satisfactory and worthy of belief, especially if the facts are 
within his own knowledge, it is difficult to see why his afifidavit should 
not be sufificient. 

The spécifications of objection to a discharge should hâve been 
brought on for hearing by the creditors. Under rule 41 in this district 
the person interested in preventing a discharge, and who is bound un- 
der the law to furnish some évidence that the bankrupt has doue, or 
failed to do, the acts specified in section 14 of the bankruptcy act, is 
required to deposit with tlie référée a sum sufficient to guarantee that 
the expenses of the référence will be paid. The bankrupt is not ex- 
pected to stand the expenses of his bankruptcy proceeding, further 
than to turn over his entire estate. Even his attorney's fee for the mat- 
ters required of the bankrupt may come out of the estate. Section 
(il (3). The creditors' expenses in opposing a discharge, if successful, 
should be borne by ail of the creditors who are benefited thereby, and. 
if unsuccessful, may, in the discrétion of the court, be paid out of the 
estate. But the object of the bankruptcy statute is to allow a bank- 
rupt to give up his property and be relieved from his debts, as well as 
to compel a person who is insolvent and committing acts of bankruptc}- 
to distribute his assets equally. After adjudication, an involuntar}- 
bankrupt should not be placed in a worse position than one who has 
filed a voluntary pétition for his own benefit. It would seem, there- 
fore. that to ask a man (who has either given up or has been compelled 
to give up ail his property, and Vkdio is entitled in return therefor to 
a discharge from his debts, if he be honest) to forego the rights which 
the law gives him, unless he can raise funds sufficient to conduct a 
référence, which may be arbitrarily forced upon him if a créditer is 
spiteful, is beyond the intention of the statute. 

It is always within the power of the court to impose costs against 
a creditor who does not seem to be acting fairly, or to compel the 
bankrupt to pay costs before acting on the commissioner's report, if 
the expenses should be borne by the bankrupt. But nothing would 
seem to be gained by waiting for the bankrupt, in every case, to de- 
posit the expenses of a proceeding dirccted against himself . 

Another objection is that the référée has not filed a certificate show- 
ing that the bankrupt has conformcd with the provisions of the bank- 
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ruptcy act, as required by section 14b. Such a certificate is required 
by rule 26 of this court, but is merely a method of proving to the 
court facts which could be inferred from the record, and conclusions 
to be drawn from the testimony on file. A favorable report upon 
spécifications of objection must include ail of the éléments covered by 
such a certificate, and in the présent case the spécial commissioner 
made such a report. It would hâve been well to hâve withheld the 
order of référence until this certificate had been filed, and, if no oppo.çi- 
tion had been made to the discharge, the order of discharge could not 
hâve been entered until the filing of such a certificate. But at the prés- 
ent time there is nothing in the objection presented. 

The most serions objection, however, is that Mr. Smith, as créditer, 
States in his aiifidavit that he received no notice of the application for 
a discharge. It is évident from an examination of the record that he 
had filed his claim with the référée prior to the sending out of notices 
for the hearing upon the discharge application. It is also apparent 
from the record that the référée did not report the claim as filed by 
Mr. Smith until a dividend sheet was furnished, namely, upon the 8th 
dayo'f September, 1909. General Orders of the Suprême Court No. 24 
(18 Sup. Ct. viii) requires as follows : 

"The référée shall forthwith transmit to the clerk a list of the clalins proved 
iigainst an estate, with the nanies' and addresses of the proving ereditors." 

And the bankruptcy statute (section 58) requires 10 days' notice to ail 
ereditors by mail — 

"to their respective addresses as they appear in the list of credltoris of the 
bankmpt, or as afterwards filed with the papers iu the case by the ereditors, 
* * * of (2) ail hearing.s upon ai)pllcatious for the confirmation of composi- 
tions or the discharge of bankrupts." 

As has been previously stated, the clerk of this court certified, upon 
the 35th day of February, 1908, that he had sent notices of said ap- 
plication to ail known ereditors. The objecting creditor now présents 
an affidavit in which he states that he is informed by the clerk's office 
that notices of the hearing on the pétition for discharge were mailed 
only to the ereditors set forth in the schedules. 

In view of the certificate of the clerk above referred to, and in 
the absence of any definite affidavit as to how the Brown notice was 
mailed, it is impossible to détermine whether the requirements of the 
statute were met with respect to the particular creditor, whether that 
creditor be "A. Brown, address unknown," or "Charles H. Smith, as 
receiver for H. Brown." The bankruptcy law requires notice of ap- 
plication for discharge to be printed in a designated newspaper, and 
that was donc in the présent case. The only purpose of printing such 
a notice would be to cover instances where the creditor's name and 
address was not correctly set forth in the papers. In other words, it 
would be a notice to the public ; and in the présent case to set aside the 
discharge would mean that the notice by publication was of no effect 
whatever. In addition, the application of the creditor to hâve the dis- 
charge rçvpked, beçause he did not receive notice, could not be granted 
in that form. At most, he would be entitled to now proceed before the 
référée, and, if his objection shouM be substantiated, then the court 
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would hâve to détermine whether the discharge sHould be finally set 
aside (section 15), or whether the claim of this particular creditor had 
not been discharged by the proceedings (section 17 [3]). 

But upon the condition of the record, and the certificate of the clerk 
that notices were mailed, and in the absence of anything to indicate 
that this particular creditor, or any other, has been injured by any 
fraud on the part of the bankrupt, the discharge will not be opened for 
the suggestion of irregularity, in that one of the creditors asserts that 
he did not receive the notice supposed to hâve been mailed. If such a 
resuit could follow, under the présent circumstances, it would be nec- 
essary to reopen or revoke the discharge if the notice to a creditor were 
lost in the mail, and no discharge would be sufficiently stable to be of 
any purpose whatever, if it could be attacked by proof that notice was 
not received. 

The motion must be denied. 



INDEPENDBXT TEANSP. CO. v. CANTON INS. OFFICE, Limited. 
(District Court, W. D. Washington, N. D. October 16, 1009.) 

No. 3,849. 

1. Insurance (§ 645*) — Marine Insceance— Actios on Polict— Pleadixg. 

In an action on marine Insurance polieies, a breach of any of the war- 
ranties made therein by the insured Is matter of défense, to be pleaded 
and proved by respondent. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig, § G45.*] 

2. Insurance (§ 272*) — Marine Insurance — Construction of Warranty. 

A provision in a marine insurance policy readiug, "Vessel warranted 
employed in the gênerai passenger and freigliting business ou Puget 
Sound," relates to présent and not future employment ; and the f act that 
the vessel was out of commission at the particular tline of a loss is not 
a breach of such warranty, which will defeat a recovery on the poliey. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 272.*] 

3. Insurance (§ 470*) — ^Marine Insurance— Notice of Abandonment. 

Notice of abandonment of a vessel to the insurçrs, reciting the acta 
done by the owners in raising the vessel after she sauk and that they con- 
sldered her a constructlve total loss, spécifies a valid ground for abandon- 
ment. 

[l'jd. Note. — For other cases, see Insurance, Cent. Dig. § 1214; Dec. Dig. 
§ 470.*] 

4. Insurance (§ 470*) — Marine Insurance— Abandonment— Waivek. 

The unexcused failure of the owners of a vessel to give notice of aban- 
donment to the insurers until four months after she sank, and two inonths 
after she had been raised and cleaned and in condition for a survey, was 
a waiver of tte rlght to abandon for a constructlve total loss. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1218 ; Dec. Dig. 
§ 470.*] 

5. VVosDs AND Phrases— "Employed." 

The Word "employed" is a verb of past or présent tense, and cannot bc 
accurately used potentially to Indicate future action, unless qualifled by 
additional words. 

[Ed. Note. — î'or other définitions, see Words and Phrases, vol. 3, pp. 
2377-2380 ; vol. 8, p. 7649.] 



•For other case« see same topio & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Admiralty. Suit by the Independent Transportation Company 
against the Canton Insurance Office, Limited. On exceptions to 
amended libel. Sustained in part. 

Ira A. Campbell, for libelant. 
William H. Gorham, for respondent. 

HANFORD, District Judge. Thèse several suits are founded upon 
policies insuring the steamer Vashon. The policies were issued at 
Seattle. 'They contain the usual restrictions in the San Francisco form 
of marine policies, and the following spécial warranty clause : 

"Vessel warranted employed in the gênerai passenger and frelghting busi- 
ness on Puget Sound, within a radius of SO miles from Seattle. Warranted no 
lime under deck." 

The first exception is on the ground of alleged insufficiency of the 
libels in the failure to allège compliance on the part of the insured with 
the requirements of express warranties in the policies ; the contention 
being that the libelant should assume the burden of alleging and prov- 
ing that there was no breach of the warranties. This is contrary to 
the fundamental principle that courts do not présume that a contract 
has been broken, nor require a litigant to prove a négative. Therefore, 
notwithstanding the authorities, the court holds that a breach of war- 
ranty should be pleaded as a spécial défense in order to présent that 
issue in the best form for adjudication. The first exception is over- 
ruled. 

The respondents hâve introduced, and made part of the record in 
the case, the notice of abandonment of the vessel and proof of loss, 
whereby it appears that the Vashon, at the time of the disaster which 
occasioned the loss, was out of commission and moored in the Duwam- 
ish river ; and it is contended that, as she was not then employed in 
the gênerai passenger and freighting business on Puget Sound, there 
was a breach of the spécial warranty, which avoided liability under the 
terms of the policies. The respondents contend for the principle that 
insurers are entitled to insist upon strict and literal compliance with 
spécial warranties, and deny the right of the libelant to introduce paroi 
évidence to explain or vary the terms of the warranty clauses. This 
argument recoils, for application of a rigorous rule defeats the pur- 
pose for which it has been invoked in thèse cases. Unless the rules 
of grammar shall be disregarded, or the phraseology of the warranty 
changed by a somewhat libéral construction, there is no apparent 
breach. It is not pretended that the record shows that the Vashon 
was not employed in the gênerai passenger and freighting business on 
Puget Sound when the policy was issued. The word "employed" is 
a verb of the past or présent tense, and cannot be accurately used po- 
tentially to indicate future action, unless qualified by additional words 
not found in thèse warranty clauses. The argument for the respond- 
ents assumes that the warranties relate to future employment of the 
vessel during the life of the policies, and that the clauses should be 
interpreted to read : "Vessel warranted to be employed in the gênerai 
passenger and freighting business on Puget Sound." The interpola- 
tion of the words "to be" would materially change the meaning of the 
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clause, and it is not perniissible to thus interpolate, in order to change 
the meaning of a contract which courts are required to enforce strict- 
ly according to the terms assented to by the parties. The second ex- 
ception is overruled. 

The third exception is for alleged failure to allège a valid notice 
of abandonment on which to base the claim for a constructive total 
loss. The written notice which was served is criticised on the ground 
that it failed to specify that the vessel suffered a mishap while Cm- 
ployed on the water of Puget Sound. For reasons stated, this ground 
of objection is untenable. The dnly other criticism of the. notice is that 
it failed to assign a reason for abandonment of the vessel. The no- 
tice States that the vessel sank in the Duwamish river, and that, acting 
under thé advice of Capt. Gibbs, the underwriters' surveyor : 

"The owne*s raised her and placed lier on the flats In the lovver part of 
the City; but notwithstanding thèse efforts she is still hadly daniaged. and 
her owners consider her a constructive total loss." 

There is no contention that thèse statements were untrue, and, being 
true, they amount to spécifications of a valid reason for abandonment. 
The third exception is overruled. 

The fourth exception is for alleged waiver of the right to abandon, 
by excessive delay without any valid excuse. It appears from tha 
record that the vessel sank on the 15th of Decémber, and the owner 
had notice of the happening on the 16th. The notice of abandonment 
was given four months thereaf ter, which was three months after the 
vessel had been raised, and two months after she had been cleaned, so 
as to be in condition for inspection and survey of damages. For cogent 
reasons, the insured party is required to act promptly in giving notice 
of abandonment, when it is intended to claim for a constructive total 
loss ; and, without reasons justifying delay for the period which 
elapsed in this instance, the insurers hâve justice on their side in claim- 
ing that the right to abandon was waived. The foUrth exception is 
sustained by the court. 

If the lihelant daims that there was any justifiable excuse for delay, 
leave will be granted to further amend the libel to show the facts. 



UNITED STATES v. PORTLAND COAL & COKE CO. et al. (six cases). 
(Circuit Court, W. D. Washington, W. D. October 5, 1908.) 
Nos. 1,280-1,285. 

Mines and Minerals (§ 35*)— Bntby of Coal Lands— Validity. 

Under Rev. St. § 2347 (U. S. Coinp. St. 1901, p. 1440), which permits the 
entry ut coal lands t>y a quallfied person or association, but in case of a 
person not (^e<>eding 100 acres, and in case of an association not exceed- 
ing 320 acres, persons eannot lawfully associate themselves together to 
enter tracts of 160 acres eaeh in severalty, but to be held for the joint 
benefit of ail in equal shares, and patents issued on entries made under 
such an agreement wlU be eanceled at suit of the United .States. 

[Ed. Note.— For other cases, see Mines and Minerais, Cent. Dig: § 87 ; 
Dec. Dig. i 35.*] 

*For otlier cases see Eàme topic & { ncmbeh In Dec. & Am. Digs. 1907 to date, £ Rep'r Indexe» 
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In Equity. Suits by the United States against the Portland Coal Sr 
Coke Company and others for cancellation of patents. Decree for 
complainant. 

Charles J. Bonaparte, Atty. Gen., Henry M. Hoyt, Sp. Asst. U. S. 
Atty., Potter C Sullivan, U. S. Dist. Atty., and Frederick G. Dorety, 
Asst. U. S. Dist. Atty. 

Snow & McCamant, Warren E. Thomas, and T. G. Hailey, for de- 
fendants. 

HANFORD, District Judge. In thèse six cases the governtnent 
sues to obtain decrees canceling patents issued for lands entered vmder 
the coal land law, which permits entries by individuals of not exceed- 
ing 160 acres, and by associations of not exceeding 320 acres, of public 
land containing coal deposits and chiefly valuable for coal mining. 
The several bills of complaint are similar in their allégations, and, con- 
sidered together as one gênerai complaint, they show that separate 
entries were made by individuals and associations, each of a quantity 
of land not exceeding the maximum, and that the lands were paid for 
and patents issued to the persons in whose names the entries were 
made; the aggregate quantity of land so patented being about 6,300 
acres. As ground for cancellation of the patents it is averred that 
the entries were made in pursuance of a conspiracy between the de- 
fendants to acquire the title to a large tract of coal land, in violation 
of law, for the use and benefit of the Oregon Railroad & Navigation 
Company, a corporation, and that to efifect the object of the conspiracy 
the Portland Coal & Coke Company was incorporated as a subsidiary 
corporation, dominated by the Oregon Railroad & Navigation Compa- 
ny, and that the money expended in exploring the lands for the dis- 
covery of coal, and ail other incidental expenses, and for the payment 
to the government of the price for the lands, was furnishcd by the 
Oregon Railroad & Navigation Company. 

A number of the défendants bave failed to answer or plead, and 
decrees pro confesso bave been entered against them, and ail of the 
cases hâve been submitted by the United States district attorney for 
décision upon the bills and the several answers filed by the Oregon 
Railroad & Navigation Company, E. E. Lytle and wife, and McKenzie 
and Goss. Some of the other défendants filed answers disclaiming 
any interest in the property, and as to them the suits bave been dis- 
missed. The Portland Coal & Coke Company has not answered, and 
it appears to bave ceased to exist as a corporation by reason of its 
failure to pay the license fee required by the laws of Oregon, under 
which it was incorporated. 

The answer of the Oregon Railroad & Navigation Company is dé- 
fensive only, to the extent of denying ail averments of the bills char- 
ging it as a promoter of the Portland Coal & Coke Company and as 
a co-conspirator with others to acquire the land, and disclaims any 
right to or interest in any part thereof, and prays for a decree in its 
favor for costs. 

The défendants Lytle and wife, by their answer, deny the owner- 
ship of the government subséquent to the issuance of patents, "exctpt 
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as tliis court may hold tliat, b}' reason of an unintentional violation 
of the laws of the United States, tlie title of the complainant * * * 
was never divested." This is a négative pregnant, équivalent to an 
admission tliat tlie entries were unlawful and that tlie patents did not 
convey a valid title. The answer of thèse two défendants controverts 
the charges of conspiracy and fraudulent design contained in the bills 
of complaint, but expressly admits that a number of individuals and 
associations made coal land entries aggregating about 6,300 acres, and 
that there was an understanding betvveen them to the effect that al! 
were to co-operate together in cleveloping and exploiting the property 
as an entirety, and contribute to the gênerai expenses, and share in 
whatever profits might be realized, and aver that they acted under 
légal advice, and believed that such a combination was not unlawful, 
and that the Portland Coal & Coke Company "was organized solely 
for the purpose of carrying out the pooling arrangement above refer- 
red to." They further aver that the land was ail paid for out of money 
contributed by the several entrymen and deposited in the Merchants' 
National Bank of Portland, Or., to the crédit of the Portland Coal & 
Coke Company, and they admit that the défendant E. E. Lytle claims 
an interest in the land by virtue of deeds executed by the several en- 
trymen subsequently to the issuance of the patents. 

In case No. 1,280 the défendants McKenzie and Goss by their answer 
deny ail the charges of conspiracy and fraud, deny that there was an 
agreement, preceding the entry made in their names, binding them to 
convey the title or hold it in trust, and deny that the United States 
has had any right to or interest in the property subséquent to the issu- 
ance of the patent to them. They admit, however, that coal land ag- 
gregating about 6,300 acres was entered as alleged in the bill of com- 
plaint, and that it was their "expectation * * * that the lands 

* * * should be developed and exploited at the joint expense of the 
entrymen thereof, and that the proceeds of ail minerai extracted or tak- 
en therefrom and sold should be used for the payment of the expense 
of development and exploitation, and for the payment of the expense 
of opération, and that when said lands should hâve been entered, 

* * * and title therein vested in the several entrymen, * * * 
the said lands * * * should be developed and exploited, and the 
mines thereon operated for the benefît of ail of said entrymen share 
and share alike." They further aver that the land covered by the 
entry made in their names was paid for with money furnished by the 
défendant E. E. Eytle, and that the deed which they executed was in- 
tended as security for the repayment of said money, and that it has ail 
been repaid, except $200, and that Lytle has now no interest in said 
land, except as security for said balance. They also aver that they acted 
under the advice of counsel, and believed, and now belle va, that a com- 
bination of individuals for the purpose of co-operation in acquiring 
and operating coal-mining property at the joint expense of ail, and 
for the sharing of profits equally, is not contrary to law. 

Considered in its entirety, this answer is a virtual confession that 
they, the answering défendants, voluntarily associated themselves with 
others to acquire tracts of land in severalty, but to be held for the joint 
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benefit of ail in equal shares, and the only actual opposition to the 
granting of the decrees demanded by the government is this conten- 
tion of thèse two défendants that the pooHng scheme above outlined 
is not contrary to the statute. Their sohcitors hâve failed, however, 
to sustain this contention by any argument, and it is the opinion of the 
court that it cannot be sustained. If the scheme was not unlawful, 
each member of the combination would hâve a légal right to compel his 
fellow members to hold each and every tract for the benefit of ail, and 
to hâve an accounting of ail profits derived from mining opérations 
in each and every tract, although the légal title might be retained by 
the individual members in severalty. So that the object of the combi- 
nation was to acquire coal land in excess of 320 acres for an associa- 
tion, although the law fixes the maximum quantity at 320 acres. 

For the reason above stated, and upon the authority of the décision 
of the Suprême Court in the case of United States v. Trinidad Coal 
&_Coking Co., 137 U. S. 160, 11 Sup. Ct. 57, 34 L. Ed. 640, decrees 
will be entered in each of the cases as prayed for in the several bills 
of complaint, except that costs will not be decreed against the Oregon 
Railroad & Navigation Company, or either of the other défendants 
who hâve disclaimed any interest in the property. Judgments in their 
favor for costs will be denied, for the reason that the government is 
not liable to défendants for costs. 



THE MARIE PALMER, THE JAMES McCAIILLET. THE BLANCHE 

HOPKXNS. 

(District Court, E. D. Pennsylvania. October 29, 1909.) 
Nos. 76, 77. 

1. Collision (§ 1.35*) — Damages— Mode of Ascertainment. 

Wliere tlie value of a schooner before collision was 0xed by appraisers, 
and she was shortly after sold before heing repaired, and tlie repairs 
niade by the purcliaser exceeded tliose necessary on acconnt of collision 
damage, a proper measure of sucti damage is tlie différence between her 
Sound appraised value and her sale price, with interest from the date of 
collision. 

[Eld. Note. — For other cases, see Collision, Cent. Dig. § 289; Dec. Dig. 
§ 135.*] 

2. Admikaltt (§ 52*) — Payment into Court— Interest. 

The owners of a vessel, sold pcnding a suit for collision, which made 
it necessary to deposit the proceeds in court, on a decree exonerating her 
from fault, are entitled to recover iuterest on the amount of such deposit 
from the vessel adjudged in fault. 

[FA. Note. — For other cases, see Admiralty, Cent. Dig. §§ 433-436 ; Dec. 
Dig. § 52.*] 

3. Collision (§ 136*) — Damages— Demurrage. 

AVhere a vessel Injured in collision is allowed demurrage for the time 
disabled, based on her average net eamings before and afterward, she 
is not entitled to add to such sum the wages and cost of provisioning the 
crew during the time, nor primage of the master under his contract, both 
of which were necessarily considered in Computing her net eamings. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 290 ; Dec. Dig. 
§ 136.*] 

*For other cases see same topic & § kumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Admiralty. Suits for collision by the scbooner Marie Palmer 
and the schooner Blanche Hopkins, respectively, against the tug" James 
McCaulley. On exceptions to report of commissioner. Report af- 
firmed, as modified. 

Howard M. Long, for the Marie Palmer. 

Henry R. Edmunds, for the Blanche Hopkins. 

John F. Lewis and Francis C. Adler, for the James McCaulley. 

J. B. McPHERSON, District Judge. In thèse two actions, which 
are founded on the collision between the schooner Marie Palmer, in 
tow of the tug James McCaulley, and the schooner Blanche Hopkins, 
the tug was adjudged to be solely at fault ([D. C] 15.5 Fed. 894), and 
the ascertainment of the damages was referred to a commissioner, 
whose report is now before me upon exceptions. His examination of 
the questions presented to his considération was unusually carefui 
and painstaking, and his findings of fact are conceded to be unexcep- 
tionable. Indeed, his report is so convincing upon several important 
subjects originally in dispute that the futility of attack upon it was 
recognized, and a number of exceptions were formally abandoned at 
the argument. One or two matters remain about which a few words 
may be said. 

I incline to the opinion that the commissioner's suggestion (Report, 
page 18) of an alternative niethod of ascertaining the damage donc 
to the Hopkins should be adopted. The vessel was appraised at $3,000 
after the collision and before any repairs were made, and her value 
before the collision was fixed by the same appraisers at $8,000. She 
was sold shortly after this valuation for $4,100, and was then thor- 
oughly repaired by her new owners ; more work being donc upon her 
than was necessary to make good the damage donc by the collision. 
Under thèse circumstances, it seems to me that the simplest and most 
satisfactory method of compensating the persons who owned her at 
the time of the colhsion is to award them the différence between her 
Sound value, which I think may fairly be acce])ted as $8,000, and the 
value after the collision, which bas been ascertained by the sale to be 
$4,100. Upon this différence, $3,900, interest should be allowed from 
the date of the collision. The same persons are also entitled to take 
out of court the $4,100 which lias been paid into the registry ; but the 
tug should be charged with interest upon this sum also, although only 
from the day of sale. In conséquence of her wrongful act, it became 
necessary to convert the Hopkins into money, and it is one of the di- 
rect results of her act that the court bas been obliged to hold the fund 
imtil the end of the litigation. thus preventing those who owned the 
Hopkins at the time of the collision from using the money meanwhile. 
The Grapeshot, Fed. Cas. No. 5,703, 2 Woods, 46, is an analogous 
case, although the facts are not identical. 

So far as the Marie Palmer is concerned, only two subjects of com- 
plaint areleft. The commissioner is said to be wrong, first, because 
he estimated the rate of demurrage to which she was entitled by av- 
eraging her daily net earnings for a certain period before and after 
the collision, but did not add to the rate thus estimated the daily ex- 
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penses of the schooiier for the wages and provisions of lier crew ; 
and, second, because in estimating tlie same rate he refused to add the 
average daily primage of the master, amounting to $5.08 per day. 
As it seems to me, the cases cited in support of the first position do not 
support it. New Haven Steam-Boat Co. v. Mayor, etc. (D. C.) 36 
Fed. 716, was a case in which the owner of a vessel that had been 
disabled by colhsion was allowed a certain sum per day as the hire 
of another vessel that had taken her place, and the court further ruled 
that in addition to this sum the wages of the crew, who were actually 
and necessarily occupied on the disabled boat and under pay during the 
time of her repair, was a proper item of damage. In The Saginaw (D. 
C.) 95 Fed. 70;3, the injured vessel was :denied démarrage because no 
actual pecuniary loss was proved ; but two items of expense were 
allowed, $170 for night work in expediting her unloading, and $29.29 
for extra cost of boarding passengers during the delay. In Fisk v. 
City of New York (D. C.) 119 Fed. 256, demurrage was refused to a 
pleasure yacht because no actual pecuniary loss was shown ; but it was 
held (following The Conqueror, 166 U. S. 110, 17 Sup. Ct. 510, 41 L. 
Ed. 937) that an allowance should be made for the wages and pro- 
visions of the crew, so far as their présence on the yacht appeared to 
be necessary while the repairs were going on. Evidently, thèse déci- 
sions do not support the Palmer's argument, for in none of them was 
there an allowance for détention based, as in the présent case, upon the 
net earnings of the vessel for a specified period. Such a basis neces- 
sarily takes into account the expenses of the ship, including the wages 
and food of the crew, and, having affected the computation once, thèse 
items should not be specifically allowed for again. As appears from 
the opinion in The Conqueror, page 127 of 166 U. S., page 516 of 
17 Sup. Ct. (41 L. Ed. 937), the net earnings of the vessel may in a giv- 
en case furnish a proper basis for estimating the damages caused by 
détention : 

"In the Mlisence of sncli marlœt value, the value of her use to her owner 
lu the business in whieh she was enga.çed at the time of the collision is a 
projier hasis for estimating damasses for détention, and the books of the 
owner. sliowins her earnings about the time of her collision, are compétent 
evidencp of her probable earnings during the time of her détention." 

This being a proper basis, therefore, and it appearing from the 
testimony that the master's primage was added to his salary in Com- 
puting the expenses of the vessel, it is évident that no separate allow- 
ance for primage should be made. The master testified that his pay 
was $40 a month and 5 per cent, of the gross stock or freight, and 
this primage, which is nothing more than a commission on the freight, 
is as much a part of the ship's expenses as the stipulated sum of $40 
per month. It diminishes the freight, and leaves that much less for 
the ship. On the subject of primage, see SO Amer. & Eng. Ency. of 
Law (2d Ed.) p. 231, § 3 ; Charleton v. Cotesworth, 21 E. C. L. 408 ; 
Carr v. Austin, etc., Co. (C. C) 14 Fed. 419. I agrée with the com- 
missioner that no authority has been shown for the allowance of 
primage as a spécifie item of damage in this case. 

It is argued, on behalf of the tug, that part of the costs should be 
charg"ed against the Palmer, because much of the inquiry was taken 
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up in examining two unfounded daims that were presented on behalf 
of the schooner, but were rejected by the commissioner. After due 
considération of this subject, I am of opinion that the tug's position is 
well taken, and that the decree should require the Palmer to pay one- 
third of the costs, including the stenographer's charge and tlie fee 
of the commissioner; this fraction to be directly paid by the Palmer, 
or to be taken out of the sum to whicli she is entitled against the tug. 

With the modifications herein directed, the report of the commis- 
sioner is approved. 

An allowance of $350 for towage is made to the schooner Blanclie 
Hopkins, 



STATE OF ARKANSAS v. ST. LOUIS & S. F. R. CO. 

(Circuit Court, W. D. Arkausas, Ft. Smith Division. November 4, 1909.) 

Removal dp Causes (§ 4*)— Nature of Coktroversy — Action to Recoveu Pen- 
alty. 

Kirby's Dig. Ark. § G813, provitles that if any railroad company In tho 
State shall violate any of the provisions of tlie act of whieh it is a jiart, 
or any of the rules made by the State Railroad Commission for which 
there is no other penalty prescribed, it sliall be llable to a penalty of not 
less than $500 nor more tban $3,000 for eaeh violation, to be recovered in 
an action brought, in the nanie of the state, by the prosecuting attorney 
of the proper district. HeJd, that an action to recover such penalty, while 
civil in form, Is in its nature criminal, and is not removable into a fédéral 
court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 13 ; Dec. 
Dig. § 4.*] 

Action by the State of Arkansas against the St. Louis & San 
Francisco Railroad Company. On motion to remand to state court. 
Motion sustained. 

William A. Falconer, for the State of Arkansas. 
B. R. Davidson, for défendant. 

ROGERS, District Judge. Section C813, Kirby's Dig. Ark. pro- 
vides in substance, that if any person or corporation operating a rail- 
road or express company in the state of Arkansas shall vioîate any 
of the provisions of the act of which that section is a part, or any of 
the rules regarding railroads made by the State Railroad Commission 
and for which there is no other penalty prescribed in the act, they 
shall be liable to a penalty of not less than .|500 nor more than $3,000 
for each violation of the act; that the said penalty may be recovered 
in an action to be brought in the name of the state of Arkansas in 
the county in which such violation occurred ; that the commission 
shall institute such action through the prosecuting attorney of the 
proper district; that the said action shall not be dismissed or com- 
promised without the consent of the court and of said commissioners. 
In pursuance of that section of the statute the State Railroad Com- 

*Fûr other cases see same topic & § kumbkb in Dec. & Am, Digs. 1907 to date, & Rep'r Indexe» 
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mission enacted rule No. 44, which went into eiïect October 20, 1906, 
which is as follows: 

"In case of failure on the part of the shipper to glve routing instruction, it 
sliall be tlie duty of the railroad. receiving the shipment to forward it via such 
route as will make the lowest rate." 

While the statute referred to and the rule quoted above were in 
force, the St. Louis & San Francisco Railroad Company received a 
shipment of lime at Johnson, a station on said road in Washington 
county, Ark., to be delivered at Dequeen, Ark. The shipper gave no 
instructions as to how the lime should be routed. The Frisco Rail- 
road Company shipped the lime via its own route to Poteau, Okl., 
then down the Kansas City Railroad Company to Dequeen, in Arkan- 
sas. The prosecuting attorney for the Fourth judicial circuit of 
Arkansas, in which Washington county is situate, by the direction of 
the Arkansas State Railroad Commission, filed a suit in the name of 
the State in the circuit court of Washington county, Ark., against the 
St. Louis & San Francisco Railroad Company for the penalty pre- 
scribed by the statute, alleging in substance that the route over which 
the lime was shipped was routed at 23 cents per cwt., whereas the rail- 
road Company could hâve shipped the lime on its own line to Van 
Buren, thence over the St. Louis, Iron Mountain & Southern Railway 
Company to Hope, Ark., and over the St. Louis & San Francisco 
Railroad Company to Ashdown, Ark., and thence over the Kansas City 
Southern Railroad Company to Dequeen, Ark., the place of consign- 
ment, which route, it is alleged, was a reasonable route, at a cost of 
12 cents, per cwt. for shipment, and which route is wholly within the 
State. 

It may be said, for the purposes of this case, that the route over 
which the lime was shipped was about one-half the distance of the 
route just described. In apt time the St. Louis & San Francisco 
Railroad Company filed its pétition in the said circuit court, accom- 
panied by its bond, and the case was removed to this court. The state 
of Arkansas, without having acquiesced in the jurisdiction of the 
fédéral court, filed its motion in apt time to remand the case to the 
State court, assigning four grounds, the first of which need not be 
noticed, as follows : Second, that said case is not a controversy 
between citizens of différent states, but between the state of Arkansas 
and a citizen of the state of Missouri; third, that it is not a suit of 
a civil nature, but is a case for the recovery of a penalty imposed by 
the statutes of the state of Arkansas; fourth, that it is not a con- 
troversy arising under the Constitution or laws of the United States 
or the treaties made under their authority. The first and last grounds 
need not be noticed. 

The question presented and urged at the hearing was that the suit 
is not of a civil nature. The question, therefore, is : What is the 
nature of the action provided by section 6813, Kirby's Dig. Ark.? 
After a most careful and patient investigation of a wide range of 
authorities, I hâve reached the conclusion that the action, while civil 
in form, is in its nature criminal. This case, therefore, must be 
remanded to the state court, solely upon the principle decided in the 
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case of State of lowa v. Chicago, B. & Q. R. Company (G. C.) 37 
Fed. 49?, 3 L. R. A. oo-J, and which case seems to hâve been acqui- 
esced in and is in harmony with varions cases, among others : Mol- 
onev V. American Tobacco Co. (C. C.) 73 Fed. 801; State of Indiana 
V, Âlleghany Oil Co. (C. C.) 85 Fed. 870; Ferguson v. Ross (C. C.) 
38 Fed. IGl, 3 L. R. A. 322; State of Texas v. Day Land & Cattle 
Co. (C. C.) 41 Fed. 228. 

I do not find it necessary to consider any of the other gromids in 
the motion to remand, and notliing in this case is decided, except 
that the suit is criminal in its nature, and not civil, and, therefore, 
not removable. 

The case is remanded to the state court, at tlie costs of the St. Louis 
& San Francisco Railroad Company. 



ti':mpleïox y. keiilkr. 

(District Court, E. D. Pennsylvaiiia. October 29, 1909.) 
No. 2. 

RA>'KRtJPToy (§ ,^1.>* (^Action by Tktjstee to Avoin Préférence— .Tudgment. 

Wliere a trustée in bankruptcy recovers a verdict again.st a preferred 
creditor in a court otlier tliaii tlie banlïruptcy court, défendant is not en- 
titled to liave .indûment witliUeld mitil he bas proved bis claim and a 
divirtend in Jiis favor bas liecu deelared by the baulcruptcy court, and to 
bave the aniount deducted l'roin siild jndgnient. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dlg. § 46G; Dec. 
Dig. § 305.*] 

Action by Richard Templeton, trustée in bankruptcy of Frank J. 
Kehler, against H. Calvin Kehier. On motions for new trial and for 
judgment notwithstanding the verdict. Motions overruled. 

George M. Roads, for plaintiff. 

x\braham M. Beitler and G. E. Farquhar, for défendant. 

J. B. McPHERSON, District Judge. This case présents the ordi- 
nary situation where an insolvent debtor transfers property in pay- 
ment of an antécédent debt, and upon a review of the testimony I am 
unable to say that the évidence ofifered in support of the trustee's 
claim was too slight to be submitted to a jury. The motion for a new 
trial was practically abandoned on the argument, and is now overruled 
pro forma. The motion for judgment notwithstanding the verdict is 
also overruled for the reason just given, and to this order of the court 
an exception is sealed in behalf of the défendant. 

The trustée is therefore entitled to judgment on the verdict in the 
usual course, unless an application that has been made by the défend- 
ant should be favorably considered. It is urged that although it may 
be true that the défendant accepted a préférence, and that he must now 
surrender it, he is nevertheless entitled to prove his debt against the 
bankrupt, and that under the analogy of Page v. Rogers, 311 U. S. 

»For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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581, 29 Sup. Ct. 159, 53 L. Ed. 333, judgment should not be entered 
upon the verdict until the final account of the trustée in bankruptcy 
shall be filed, and should only be entered then for such amount as will 
remain after giving the défendant crédit for such dividend as he may 
be awarded upon his debt. But in Page v. Rogers the suit was brought 
in the bankruptcy court that had jurisdiction of the trustee's accounts, 
and under such circumstances it was, of course, "entirely practicable 
to avoid the circuitous proceeding of compelling the défendant to pay 
into the bankruptcy court the full amount of the préférence which 
he had received, and then to resort to the same court to obtain part 
of it back by way of dividend." Accordingly the Suprême Court 
went on to say: 

"The défendant may be permltted, If he shall be so advlsed, to prove hls 
daim agalnst the estate of the bankrupt, and the bankrupt court may then 
settle the amount of the dividend coming to hlm, and the final decree may 
direct him to pay over the full amount of hls préférence, wlth Interest, less 
the amount of his dividend." 

Hère, however, the tribunal in which Frank Kehler was adjudged a 
bankrupt is the District Court for the Western District of New York, 
while the proposed judgment will be entered or suspended in the Dis- 
trict Court for the Eastern District of Pennsylvania. Evidently, 
under such circumstances, the resuit is likely to be expense and confu- 
sion, rather than greater simplicity of procédure, and I do not see the 
advantage of the course that has been suggested on behalf of the 
défendant. The plaintifï may therefore enter judgment on the verdict, 
leaving the défendant to prove his claim in the Western District of 
New York, if he shall be so advised, and receive his dividend there. 



TEMPLETON v. KEHLER. 

(District Court, E. D. Pennsylvania. October 29, 1909.) 

No. 4. 

BANKKtrPTCT (§ 165*) VOIDABLE PREFERENCE— DeLIVEBT OP PROPEKTT BT IN- 

SOLVENT UNDBB CONTBACT Or PUECHASE— DEDUCTION OF ADVANCE PAT- 
MENT. 

Défendant contracted for the purchase of cattle from a bankrupt, whlle 
the latter was insolvent and wlthln four months prier to hls bankruptcy, 
and made an advanoe payment thereon. The cattle were subsequently de- 
livered, and he paid the remalnder due. Helé, that he was not a eredit- 
or of the bankrupt in any proper sensé on account of the advanee made, 
and that the déduction of the amount of such advanee from the price of 
the cattle when payment was made on delivery was not the receivlng of 
a préférence, recoverable by the bankrupt's trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 259; Dec. 
Dlg. I 165.*] 

Action by Richard Templeton, trustée in bankruptcy of Frank J. 
Kehler, against Charles R. Kehler. On motion by défendant for judg- 
ment notwithstanding the verdict. Motion sustained. 

*For otbar c«««> se* >aiiie topic & % numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indezei 
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George M. Roads, for plaintiff. 

Abraham M. Beitlcr and G. E. Farquhar, for défendant. 

J. B. McPHERSON, District Judge. The facts in this case differ 
essentially from the facts in the suit against Calvin Kehier, 173 Fed. 
574. There the debt was pre-existing and the payment was con- 
fessedly preferential, if the évidence was sufficient to shovi' tliat the 
intent to prêter and the reasonable cause to believe in such intent were 
présent. Thèse are questions of fact ordinarily, and a jury must dé- 
cide them if there is évidence to warrant the submission. But hère 
there was no antécédent debt, and therefore no preferential payment 
could be made. The défendant was buying cattle from the bankrupt 
in the usual course of business, and had advanced money in part pay- 
ment. The cattle were delivered (the price bcing concededly fair), 
and the défendant became the bankrupt's debtor for the balance of 
the price. Thereupon a settlement was made, and the défendant paid 
the difiference in cash. To avoid the necessity of trying the case a 
second time, in case I should be wrong in the foregoing view, I sub- 
mitted to the jury the questions whether the delivery of the cattle 
was either a fraudulent transfer under section 67, cl. "e" (Act July 1, 
1898, c. 541, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449]), or was a 
preferential payment under section 60, cls. "a" and "b" ; but I be- 
lieved at the trial, and I believe now, that no évidence had been offered 
that required submission on either point. The verdict in favor of the 
trustée means that in the jury's opinion the cattle were transferred to 
the défendant either fraudulently, or as a preferential payment of the 
$935 which the défendant had advanced upon account of the purchase 
price. Upon the question of fraud, I repeat that no évidence justify- 
ing submission is to be found; and upon the question of préférence the 
défendant was also entitled to binding instructions, because he was 
not the bankrupt's creditor in any proper sensé, but is rather to be re- 
garded as the bankrupt's debtor. He had ordered cattle in the usual 
course of business, and had paid part of the purchase price in advance. 
He could not pay the fuU price until the cattle should be delivered and 
the exact sum ascertained. When, therefore, the bankrupt delivered 
the cattle, and was paid the balance that could only then be determined, 
it seems clear to me that he was bound to give the défendant crédit in 
the settlement for the money ($925) that had been already advanced, 
and that he was not paying a debt to that amount by delivering the cat- 
tle, but was merely completing an executory sale by handing over the 
property and making settlement for the price. 

Judgment notwithstanding the verdict may be entered in favor of 
the défendant. 

Exception to the plaintiff. 
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UNITED STATES COXSOL. SEEDED RAISIN CO. v. CHADDOCK & CO. 

(Cil-cuit Court of Appeals, Niiith Circuit. November 3, 1900.) 

No. 1,736. 

1. Appeal and EiiKOR (§ 167*)— Geounds foe Dismissal of Appeal— Stipu- 

lation NoT TO Appeal. 

A stipulation by the parties to a suit that no appeal shall be taken 
from the decree of the trial court, if based on a valid and légal considér- 
ation, will be enforced by the appellate court, and an appeal, if taken, 
dismissed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1008, 
1009; Dec. Dig. § 167.*] 

2. Appeal and Eebor (§ 167*)— Dismissal of Appeal— Enfoecement of Stip- 

ulation NoT TO Appeal. 

An appeal dismissed, as in violation of a valid stipulation not to appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1008, 
1009; Dec. Dig. § 167.*] 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Southern District of Cahfornia. 

Suit by the United States ConsoHdated Seeded Raisin Company 
against Chaddock & Co. From a decree dismissing the bill, com- 
plainant appeals. Motion to dismiss appeal sustained. 

The appellant, as owner of the patent Issued to George Pettit, Jr., and John 
D. Sprower, on Pebruary 14. 1890, for a fruit-seoding machine, brought suit 
In the court below against the appellee, alleging that the appellee had been 
making, using, and selling machines containing the said Invention, and pray- 
Ing for an accounting and an injunction. The appellee answered, denying in- 
fringement, and alleging, among other défenses, that the appellant was eq- 
Tiitably estopped to assert that the appellee's machine infringed its patent, 
for the reason that more than two years prier to the commencement of the 
suit the appellee, at the request of the appellant, allowed and permitted it 
to inspect the machines theu and ever since used by the appellee, that said 
machines were earefuUy inspected and scrutinized by the apj)ellant, and that 
thereuiwn the appellant informed the appellee that said machine so made and 
used by it dld not in any respect infringe any of the rights of the appellant 
or their said patent ; that, relylng upon said statenient and acquiescence, the 
appellee had contiuued to use the machines and had expended large snms of 
money in connection therewlth. On the issues and the évidence taken in the 
court below the trial court found that claim 17 of the appellant's patent, be- 
ing the claim which was In controversy, was valid, and that the appellee's 
machines fell within the terms thereof, but that by reason of the eouduct of 
the appellant it was estopiied to allège that the appellee had Infringed its 
)tatent, and on the ground of estoppel solely the court dismissed the blll. 
Testimony was taken on the trial concernlng an expérimental use made by 
the appellee, more than a year after the commencement of the suit, of a new 
machine, made at the instance of E. L. Chaddock, one of the stockholders of 
the appellee, under an Invention for which he subsequently obtained letters 
patent. The testimony was given by two witnesses, one of whom was the as- 
sistant seeretary of the appellant, and the other was a manufacturer of 
raisin seedlng machines, both of whom were Invited by the appellee to in- 
spect the machine. They testlfied that they did so, that the machine was 
operated for their inspection, and their testimony tended to show that it in- 
fringed the appellant's patent. The testimony so taken was reeeived over 
the appellee's objection that it had no référence to any machine involved in 
the controversy. As to that machine, the det^ee of the court below recites 
as foUows: "And it also appearing to tlie satisfaction of the court that the 

•For other cases see same topic & § numbek m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
173 F.— 37 
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use of the fourth iiiiH-hine, referred to in the testimony, beiiig experimeutal, 
does not coustitute un Infringement of the patent In suit." The appellant ap- 
pealed from the decree. 

John H. Miller, William K. White, and Horace G. Platt, for appel- 
lant. 

L. L,. Cory, for appellee. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
appellee has moved to dismiss the appeal on the ground that the appel- 
lant by its vvritten agreement had relinquished its right to appeal from 
the decree. It is shovvn that after the cause had beenargued and sub- 
mitted in the court below, and before the décision thereof, the appellee, 
together with E. G. Chaddock, E. L. Chaddock, and John Chaddock, 
as parties of the first part, entered into an agreement with the appel- 
lant, as party of the second part, in which, after referring to the pat- 
ents of the respective parties, it was recited that : 

"Whereas, inany couflictlng daims hâve arison botweeu the holders aud 
(iwners of said respective patents, and which hâve resulted in lltigation, 
whicli is expensive and otherwise injurions to tlio l)uslness and intorests of 
tlie respecti-\'e parties hereto, and it is the désire of said respective parties 
liereto to make and enter into an arrangement wlicreby and diirlng its con- 
tinuance there would be an amlcable arrangejuent aud adjustment between 
tliern of thelr resi)ectlve controversios, and in tho liope of a final, just, and 
iunicable settlenieut of ail disputes and différences." 

In the agreement it was covenanted that so long as the parties of the 
first part shall deal exclusively in, and shall purchase, sell, and handle, 
only seeded raisins seeded, processed, and packed by the party of 
the second part, and no other, the parties of the fîrst part do lease 
and démise unto the party of the second part, for a term of three years, 
the Chaddock raisin seeding plant at an annual rental of -$15,000, 
provided, however, that, should the said suit then pending and un- 
decided be decided in favor of the appellee. the annual rental should 
be $20,000. Then follows this proviso: 

"And provided, further, tliat the judgnient wliich shall be rendered in said 
Circuit Court in said action or suit, whether the sanie shall be In favor of 
said plalntiff or of said défendant, shall be final, and shall not be appealed 
from or otherwise assailed, in any manner or mode whatsoever, by either or 
iiuy of tho parties hereto or thcreto, except, only, tliat if by said judgment or 
ilecree it shall be held aud adjudged tliat the patent belongiug to said party 
of the second part, and concernlng which the said action or suit is brought, 
is invalid, or that the same is not infringed upon by any machine, or ma- 
clilnes, belonging to said Chaddocls & Co., or by any machine doscribed in 
aud clainied by said letters patent grauted to said B. L. Chaddock, above re- 
ferred to, said party of the second part may apj)eal from said judgment, or 
take such other course with référence thereto, and for tlie protection of its 
rights in the promises, as It may be advlsed, aud except, further, that if the 
decree or judgment rendered in said action or suit shall be lu favor of said 
party of the second part, and shall be sufiicieut lu Its terms to cover a ma- 
chine built under and in accordance with said patents held by E. L. Chad- 
dock, and to holdthat such a machine infringcs the patent of said party of 
the second part, then aud lu that event said Clituldock & Cti. may appeal from 
the said judgnient or decree, or take such other course to obtaiu a review or 
correction of said judgment or decree as it may be advised." 
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The agreement is of great length, and contains niimerous other pro- 
visions, but none bearing upon the question of the right to appeal. The 
right of the appellant to prosecute the appeal, in view of the terms of 
the agreement, dépends upon the construction to be given to the decree. 
The appellant does not contend — and, indeed, the contention, if made, 
could not be sustained — that the decree holds its patent invalid ; but 
it contends that by virtue of the decree it is adjudged that the appel- 
lant's patent is not infringed upon by the machines used by the ap- 
pellee. We are unable to agrée with this contention. There was no 
finding whatever upon the cjuestion of infringement. Having deter- 
mined that an équitable estoppel arose from the conduct of the appel- 
lant, the court found it unnecessary to enter upon a discussion of the 
question of infringement. The decree says in substance to the appel- 
1 ant : 

"It is Immatcrial wliotlier tho m.ichlnes used by the appel! oe lufriuge upou 
your machine, for by your conduct you are estoi)ped to allège infringeineut." 

But the appellant points to the machine made under the letters pat- 
ent granted to E. L. Chaddock during the pendency of the suit, and 
the expérimental use which was made thereof, and insists that, in- 
asmuch as the court held that such use of the machine was not an 
infringement of the appellant's patent, that finding, within the express 
terms of the stipulation, secures to it the right to appeal. To this it is 
a conclusive answer to point to the fact that in the decree of the court 
below there was no décision on the question whether that machine did 
or did not infringe the appellant's patent. The court did not hold that 
it was not an infringing machine, but held that its use by the appellee 
was not an infringing use, for the reason that it was only expérimental. 
There was no décision that the machine itself, as constructed, was not 
an infringing machine. By the terms of the stipulation it was only in 
case that the court held that the appellant's patent was "not infringed 
upon by any machine belonging to or theretofore used by the appellee, 
or by any machine described in the claim by letters patent issued to E. 
h. Chaddock," that the appellant was to hâve a right to appeal. The 
purpose of the agreement was to end the litigation, and its purport is 
that the parties thereto were to abide by the décision of the court, un- 
less thereby it should be decreed that the appellant's patent was invalid, 
or that the appellant's machines were so constructed, devised, or ar- 
rangea as to avoid infringement thereof. In short, the appellant re- 
served the right to appeal only in case the decree afïected the integrity 
of its patent rights. This, it is clear, the décision did not do. 

While in some jurisdictions it bas been held that a mère promise or 
agreement not to prosecute an appeal will not divest an appellate court 
of its jurisdiction (Sanders v. White, 22 Ga. 103 ; Eahs et al. v. Darling 
et al., 82 111. 142 ; Runnion v. Ramsay, 93 N. C. 410), the contrary has 
been held in other jurisdictions; and it seems to be universally held 
that, where such an agreement is made upon a valid and légal consid- 
ération, either before or after trial, it will be enforced in an appellate 
court, and the appeal. if taken, will be dismissed (Townsend v. Master- 
son, etc., 15 N. Y. 587; Cole v. Thayer, 25 Mich. 212; Oliver v.' 
Blair [Cal.] 5 Pac. 917; Saling v. German Savings Bank [Com. PL] 
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8 N. Y. Supp. 469; Commonwealth v. Johnson, 6 Pa. 136; Wheeler 
V. Floral M. & M. Ce, 10 Nev. 200 ; Hill v. Hermans, 59 N. Y. 396 ; 
Mackey, Executor, v. Daniel, 59 Md. 484; Emerick v. Armstrong et 
al., 1 Ohio, 513; Johnson v. Halley, 8 Tex. Civ. App. 137, 27 S. W. 
750). In Townsend v. Masterson, etc., supra, it was said : 

"It is insisted by the défendant'» counsel that the jurisdiction of thls court 
la llmlted to hearlng appeals upon thelr merits, and that It cannot enforce 
stipulations made by the parties lu the siibordinate courts. But certainly the 
duty of hearing appeals iiivolves the jurisdiction of determining whether a 
particular case is properly before us on appeal. It Is perfectly compétent 
for the parties to détermine, in the preliminary steps of the lltigation, wheth- 
er they vvill place the question in dispute in a condition to be reviewed hère. 
They may omit to except to the décision of the court before whom the primary 
décision is made, or, after excepting, they may waive or abandon the ex- 
ception absolutely or to a modified extent. There is no reason, therefore, why 
they may not mutually agrée that exceptions which hâve been talten shall 
only be effectuai to sustain an appeal to the General Term of the same court." 

The appellant makes the point that the objection to taking the ap- 
peal should hâve been presented in the court below, and that it cornes 
too late when presented for the first time in this court. We find no 
substantial ground for so holding. The agreement was not on file in 
the court below, and the order allowing the appeal was made by the 
court apparently in ignorance of its existence. In accepting the serv- 
ice of the assignments of errors, counsel for the appellee reserved "ail 
exceptions and objections to the taking of the appeal." There was no 
waiver, therefore, of the rights secured to the appellee by the agree- 
ment. The objection to the jurisdiction of the appellate court to enter- 
tain an appeal in such a case is properly addressed to that court. It is 
so held in the cases above cited. 

The motion to dismiss must be allowed. 



LILIENTHAL et al. v. OARTWRIGHT. 

(Circuit Court of Appeals, Ninth Circuit. October 18, 1909.)' 

No. 1,664. 

1. Evidence (§ 458*) — Contbacts— Intention of Paeties. 

In an action on a written eontract, by which défendant, who owned a 
hop farm, agreed to sell to plaintiffi the crop on such farm for the ensu- 
Ing two years, the défense was that it was orally agreed, both before and 
after the eontract was signed, that It should be vold or should terminale 
In case he should sell his land, and that he did sell It Held, that It was 
not error to admit évidence of a similar understanding at the time of the 
maklng of a eontract two years before between the same parties, and that 
on the sale by défendant of a part of his land the eontract was modified 
accordingly, where the jury were instructed that such évidence was not 
to be considered on the question whether the eontract in suit was modified, 
but only to aid in determlning the condition of the minds of the parties 
when It was made, and the probability that the modification claimed 
would be assented to by plaintiff. 

[Ed. Note. — For other cases, see Evidence, Cent Dlg. S 2083; Dec. Dig. 
I 458.*] 

*For otber cases see same toplc & S kxjmbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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2. EsTOPPEL (§ 78*) — Action for Breacii — Défenses. 

Défendant entered into a contract to sell to plalntiffs the liops raised 
by hlm on his farm for the ensuing two years. Held, in an action to re- 
cover damases for breacli of sucli contract, that défendant was entitled 
to show as au estoppel that it was agreed when and after the contract 
was niade that it should termina te and not be enforced in case he sold 
his farm, and that when he eontemplated such sale he was assured by 
plaintlff of the same thlng, and made the sale in reliance on snch as- 
surance. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. §§ 204-210; Dec. 
I>ig. § 78.*] 

In Error to the Circuit Court of the United States for the District 
of Oregon. 

Action by Albert Lilienthal and Philip N. Lilienthal, partners as 
Lilienthal Bros., against J. R. Cartvvright. Judgment for défendant, 
and plaintiiïs bring error. Affirmed. 

On March 7, 1002, the plalntiffs in error, who were plalntiffs in the eonrt 
below, entered into two contracts with the défendant In error, défendant in 
the court helow, by the terins of which the latter agreed to complète the cul- 
tivatioji of about 35 acres of land in Harrisburg, Or., and harvest, cure, aud 
baie the hops grown thereon for the two years of 1003 and 1004, and deliver 
the same to the plalntiffs between the Ist and 31 st days of October of the 
respective yesirs at the agreed price of 10 cents per pound. Each con- 
tract provided for the delivery of 30,000 pounds of hops grown on the prem- 
Ises described, aud such hops should not be the product of fuggle vines, nor 
a first year's planting, etc. In 1003, and agaln in 1904, plalntiffs offered to 
perform their part of the contracts for the respective years by tendering ijay- 
ment therefor ; but the défendant ref used to perform his part of the contracts 
by the delivery of the hops. Thereafter plalntiffs brought two separate ac- 
tions against the défendant to recover in each case damages for breach of 
the particular contract. 

The défense in each case, as set up in the answer, was that after the contract 
was made, on the 7th day of March, 1002, "the plalntiffs represented and 
agreed to and with the défendant that if the défendant should sell the preui- 
ises, or any part thereof, described lu the said contract, that the said contract 
should be and become void and inoperative as to the land so sold, and then 
aud there agreed with the défendant that he might sell the said lands de- 
scribed in the said contract, and that the défendant would be released by t\w 
said sale from any obligation to the plalntiffs uuder or by virtue of said co!i- 
tract." The défendant sold the farm in question on the 8th day of November. 
1902, and did not thereafter eultivate the same, or raise any hops thereon, or 
hâve any interest in the crops that were raised thereon, and did not deliver 
any hops to the plalntiffs. It was alleged in the defendant's answer that plaln- 
tiffs ought not to be permitted to allège that the contracts described in tlie 
complaint were either of them in force at any tiuie after the 8th day of No- 
venil>er, 1902, or to allège or prove that the défendant was obliged, under the 
terms of said contracts, to deliver to the plalntiffs the hops raised upon the 
said premises, or any part thereof, or to allège or prove that the défendant 
was guilty of any breach of the terms or provisions of said contracts, or to 
allège or prove that the plalntiffs had been damaged in any sum whatever by 
the alleged breach of said contracts relied ou in the complaint. 

The cases were by order of the court Consolidated and trled together before 
the same jury, resulting in a verdict for tlie défendant in each case. In the 
course of the trial the court admitted testimony, over the objection of tho 
plalntiffs, tendiug to show that with respect to a prior agreement between the 
])arties, entered Into in December, 1000, respecting the sale of hops, the agent 
of the plalntiffs told the défendant that the contract would he void or at au 
end if he sold his land. The court also admitted testimony, over the objec- 
tion of the plalntiffs, tending to show that before and after the signing of the 

♦For other cases see same topic & § numbkh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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contracts on March 7, 1902, the agent of the plalntiffs told the défendant that 
U he sold hia land that would end the contracts for the dellvery of the hops. 

J. N. Teal and Wirt Minor, for plaintiffs in error. 
M. L. Pipes, J. K. Weatherford, and John R. Wyatt, for défendant 
in error. 
Argued before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
errors assigned may be reduced to two questions — the first relating to 
the admission of évidence tending to prove a statement alleged to hâve 
been made by the agent of the plaintiffs to the défendant in December, 
1900, at the time of making prior contracts for the sale of hops, to the 
efîect that the contract (referring to the original contract) would be 
void or at an end if the défendant sold the land; and, second, relating 
to the admission of évidence tending to prove statements alleged to 
hâve been made by the same agent of the plaintiffs to the défendant, 
substantially to the same effect, made both before and after the con- 
tracts for the years 1903 and 1904 were executed on March 7, 1902. 
Both of thèse questions arise in the application of the common-law rule 
agaihst the admission of paroi testimony to vary the terms of a written 
contract. The rule in the state of Oregon, as it has been enacted into 
law, is in the foUowing words : 

"When the terms of an agreement hâve been reduced to wrltllig by the par- 
ties, It Is to be consldered as conta Ining ail those terms, and therefore there 
can be, between the parties and their représentatives or successors In Interest, 
no évidence of the terms of the agreement ather than the contents of the 
writing, except In the followlng cases." 

The exceptions are not material to the présent case, and therefore 
neèd not be stated. With respect to the first question the court admit- 
ted the testimony to which objection was made, not as tending to vary 
any of the terms of the written contract, but for the single purpose of 
aiding the jury in determining the condition of the minds of the par- 
ties, or of the plaintiffs, and their disposition towards entertaining such 
a proposition, or assenting to consider the original contract void, should 
a sale of the premises be made by the défendant, and the testimony was 
so limited by the court in its instructions to the jury. The court said : 

"I fnrther Instruct you that the written contract. In so far as it pertalns 
to this controversy or has relation thereto, was concluded when the same was 
signed by Cartwright. Ail the ternis of the contract were agreed upon at that 
time, and by concert of action of the parties reduced to writing, and when so 
formiilated it is couclusively presumed to contain ail that the parties intended 
to hâve introduced therein. No other agreement than such as is evideiiced by 
the contract can the parties rely upon as being made prior to the time such 
signing was had." 

The court further instructed the jury with respect to this testimony : 
"I hâve permitted testimony to go to you touching conversations that might 
hâve been had between the parties, relative to the disposai of the land by 
Cartwright, prior to the time when the contract was concluded. This should 
be considered by you, not as tending to vary any of the terms of the written 
contract, for It cannot be so varled, but for the single purpose of aiding you 
In determining the condition of the ralnds of the pailles, or of the plaintliïs, 
and their disiwsition towards entertaining such a proiposition, or assenting to 
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considering tlie original contract void, should a sale of the promises be made 
by Cartwright. Sucb an arrangement, if one was had subséquent to the slgn- 
ing, must be substantlated and proven by what was done and said also sub- 
séquent to that time, and the defendant's case must be made on that basis, 
a]id none other." 

The rule under which this testimony was admitted is analogovis to 
the rule that admits paroi testimony to show the situation of the par- 
ties at the time the writing was made and the circumstances under 
which it was executed. Fire Insurance Association v. Wickham, 141 
U. S. 564, 576, 12 Sup. Ct. 84, 35 L. Ed. 860; McElroy v. British 
American Assur. Co., 94 Fed. 990, 997, 36 C C. A. 615 ; North Ameri- 
can Transportation Co. v. Samuels, 146 Fed. 48, 55, 76 C. C. A. 506. . 

It appears from the évidence in the record that the circumstances 
under which the contracts in suit were made arose out of this situation 
of the parties : In the year 1900 the défendant was the owner of 55 
acres of land, of which about 45 acres were in hops; that in Decem- 
ber, 1900, he entered into five written contracts with the agent of the 
plaintiffs for the sale of the hops on this land for the following years ; 
and the évidence tended to show that before the défendant signed thèse 
contracts he was told by the agent of the plaintiffs that the written con- 
tracts would not prevent him from selling the land — that the contracts 
would be at an end. It appears that he did sell some portion of the 
land — probably about 20 acres, though the évidence is not clear upon 
that point — and the original written agreements were surrendered up 
and new agreements executed in their place. 

This testimony as to the statement of the plaintiffs' agent was ad- 
mitted, not as tending to vary any of the terms of the written contracts, 
but as tending to show that a statement upon a collatéral subject re- 
lating to the sale of the land was one that had been made before by 
the plaintiffs' agent, and under similar circumstances might reasona- 
bly be made the subject of a verbal agreement with respect to the con- 
tracts in suit. In this aspect we think the évidence was properly ad- 
mitted. 

With respect to the second question the défendant set up in his an- 
swer the verbal agreement with the agent of the plaintiffs to the effect 
that if the défendant should sell the premises, or any part thereof, de- 
scribed in the written contracts of March 7, 1902, then the said con- 
tracts should become void and inoperative as to the land so sold, and 
that in pursuance of such agreement and in reliance upon its terms de- 
fendant sold the land, and *did not thereafter cultivate the same, or 
hâve any interest in the crops raised upon the land. The défendant 
relied upon the évidence of thèse facts as an estoppel. The évidence 
was admitted by the court, and, we think, properly. 

The court instructed the jury upon this question as follows: 

"Now, to advance another step in the course of the pleadings and trial, the 
défendant bas set up by his answer that the ]>arties, namely, himself and tlie 
plaintiffs, had an agreement or understanding botween them, after the contract 
denoted by the writing had been coneluded, that if the défendant should sell 
the land the written contract would be aud become nugatory and void, and its 
performance would not be inslsted upon. It was within the power and privi- 
lège of the parties to modify the contract, either by writing or verbally, after 
it had been coneluded, and such modification would be bindlng as the original 
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contract. So It was wilhin tlie power and privilège of the plaintiffs to agrée 
or arrange wlth tlie défendant tliat lie would be privlleged to sell the land 
upon wlik'h tlie liops were to be grown, aud tliat tlicreafter, if sold, the parties 
Mhould couKlder the contract as at an end. And it is a question for you to 
deterndne whetlier sucli an understandin,'; was had suljsequent to the finie of 
coiicluding the original contract. The défense tlius set up proceeds upon the 
idea or grouud of estoppel ; tliat, such an understanding having been had, if 
you so flnd, the défendant acted thereou and sold the premises ; and tliat, 
tlie défendant having been tliiis led to aet through the agreement thereto by 
the plaintiffs, iilaintilîs shoiild not tiow be perniitted to assert the contrary, 
and to insist upon the performance hy défendant of any conditions of the 
original contract." 

The law is hère clearly and correctly stated. Was the testimony to 
which the défendant refers properly admitted ? We think it was. The 
défendant was the owner of a tract of land upon which he had pro- 
posed to raise hops, and he had entered into an agreement with the 
plaintiffs for the sale of thèse hops for two successive years, Such 
an agreement might interfère with the sale of the land. Défendant tes- 
tified that he said to plaintififs' agent: 

"vSuppose I sell the rest of the land; the contract is void?" 

To which the agent replied : 

"Yes; that is the end of our contract. You don't hâve to deliver no hops 
oiily what's growed on that pièce of ground." 

The défendant further testified that subsequently he told the agent 
he was going to sell the property, that he had already made a deal, 
and that he would deliver no more hops, and the agent said "that it was 
ail right." The plaintiffs' agent denied that he had any stich conver- 
sation with the défendant ; but whether any such conversation took 
place was, of course, a question for the jury. 

If, however, defendant's testimony is true it tended to establish the 
fact that plaintiffs are now asserting a claim which they or their agent 
induced the défendant to believe they would not rely on, and upon the 
faith of which défendant placed himself in a position where he could 
not carry out his contracts. In Cairncross v. Torimer, 3 Macq. 828, 
Lord Campbell said ; 

"The doctrine * * * is to he found, 1 believe, in the laws of ail civilized 
nations, that if a inan, either by words or by eonduct, lias intiniated that he 
consents to an act wliich liasi been done, aud that he will olfer no opposition 
to it. althougli it could not bave been hnvfully done without bis consent, and 
lie thereby induces others to do that from which they otherwise might hâve 
abstaiiu'd, he eaiinot question the legality of the act he had so sanctioned, to 
the préjudice of those who hâve so given faith to his words or to the fair 
inference to be drawn from his eonduct." 

In Dickerson v. Colgrove, 100 U. S. 578, 25 L. Ed. 618, the Suprême 
Court of the United States refers to the case of Faxton v. Faxon, 
28 Mich. 159, as an authority upon this subject. In that case a mort- 
gag'ee holding several mortgages prevailed on a son of the deceased 
mortgagor, then intending to remove to a distance, to remain on the 
premises and support the family, by assuring him that the mortgages 
should never be enforced. The son supported the family, and the 
property grew in value under liis tillage. After a lapse of several 
years the mortgagee procceded to forcclose. lie was held to be es- 
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topped by his assurances, upon which the son had acted. The Michi- 
gan court said : 

"The complainant may bave estopped himself without any positive agree- 
ment, if he Intentionally led the défendants to do or abstain f rom doing any- 
thing involving labor or expenditure to any considérable amount, by giving 
them to understand they should be relieved from the burden of the mortga- 
ges. In Harkness v. Toulmin, 25 Mich. 80, and Truesdale v. Ward, 24 Mich. 
117, this principle was applied, in the former case to the estent of destroying 
a chattel mortgage, and in the latter of forfeiting rights under a land contract, 
where parties were led to believe they were abandoned. There is no raie more 
necessary to enforee good faith than that which compels a person to abstain 
from asserting claims which he has induced others to suppose he would not 
rely on. The rule does not rest on the assumption that he has obtained any 
Personal gain or advantage, but on the fact that he has induced others to act 
in such a manner that they will be serlously prejudiced if he is allowed to 
fail in carrying ont what he has encouraged them to expect" 

This défense is available in law. Kellogg-Mackay-Cameron Co. v. 
Havre Hôtel Co. et al, 173 Fed. 249. 

The judgment of the Circuit Court is affirmed. 



THOMAS V. WOODS et al. 

(Circuit Court of Appeals, Eighth Circuit September 11, 1909.) 

No. 2,914. 

1. Bankbuptct (§ 440*)— Appeal and Révision or Peoceedinos— Mode or 

Review. 

The pétition of a trustée in bankruptcy, filed in the bankruptcy court, 
to hâve certain adverse claims and liens on property belonging to the 
estate declared void, and for a sale of the property free and clear of the 
same, has ail the éléments of a suit in equity, and the décision therein is 
reviewable by the Circuit Court of Appeals on appeal, under Bankr. Act 
July 1, 1898, c. 541, § 24a, 30 Stat. 553 (U. S. Oomp. St. 1901, p. 3431). 

[lîd. Note.^For other cases, see Bankruptcy, Cent. Dig. § 915 ; Dec. Dig. 
§ 440.* 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. €. A. 9.] 

2. Bakkeuptcy (§ 293*)— JuEisDicTioN or CorRTS— Pbopeety in Othek Jubis- 

DICTIONS. 

On the flling of a pétition in bankruptcy, ail property held by or for 
the bankrupt is brought within the custody of the court of bankruptcy, 
and upon adjudication that court is vested with jurisdiction to détermine 
ail liens or interests afCecting it, which jurisdiction Is coextensive with the 
United States. 

[Ed. Note.^For other cases, see Bankruptcy, Cent Dig. § 413 ; Dec. Dig. 
§ 293.* 

Jurisdiction of fédéral courts In suits relatlng to bankruptcy, see note 
to Bailey v. Mosher, 11 O. C. A. 313.] 

8. Bankruptcy (§ 3*)— Constittitional Piio visions— TJnifoemity of Acts. 

The constitutional requirement that a bankruptcy law shall be uniform 
throughout the United States means no more than that it shall by its 
terms be applicable alike to ail of the states, and does not require uni- 
formity In its opération on the varylng rights of debtor and créditer 
under the laws of the several states. Such provision has no bearing on 

•For ottiST cases see same topic & i numbeb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexe* 
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tlie rif,'!it f>f clower of a bankrupt's wife, wlik-h de])eucls entirely on the 
State lîiwK. 

I Ed. Note. — For otlier ejis<>s, see Baiiknii)tcy, Cent. Dig. § 1 ; Dec. Dig. 

§ 3.*;i 

4. Bankkuitcy (§ 143*) — DowER Rights or Bankkupt's Wife — Law Gov- 

ERKIlNO. 

Tlie right of a bankrupt's wife to rtower in lauds owned by him is gov- 
enied by tbe laws of tbe state in wbicb the ]aiid is situatcd, and is not 
affeeted by tlie right of homestead and exemption giveu l>y the law of his 
domicile. 

[Ed. Note. — For other cases, see Eankruptcy, Cent. Dig. § 217 ; Dec. 
Dig. § 143.*] 

5. DowEE (§ 2*) — Natttre of Estate — Missouri Stattjte. 

Uhder Rev. St. Mo. §§ 2038, 294G (Aun. St. 190(5, pp. 1090, 1698), a wife 
is entitled to dower in lands acquired by the hnsband in that state, unless 
she has releascd the same, without regard to whetlier the parties nre rési- 
dents or nonresidents. 

[Ed. Note. — For other cases, see Dower, ('ont. Dig. §§ 4, 5; Dec. Dig. 
§ 2.*] 

(>. BANKiiui'Toy (§ 143*) — DowfiB Rights of Bankrupt's Wife — Law Gov- 

ERNIlXd. 

Bankrui>tcy acts are intended to deal only with tho property of the 
debtor, wliieh is snb.iect to his debts and eanuot affect his wlfe's dower 
interest, whicU liy the law of the state can neither lie alienated nor ex- 
tiugnished by him nor seized by his creditors. Bankr. Act July 1, 189S, 
c. 541, § 8a, 30 Stat. 549 (Tj. S. Conip. St. 1001, p. 3425), providing that 
the death of a baiikrupt shall not abate the proceedings, wliich shall be 
conducted in tbe same mauner as though he had not died, "provided that 
lu case of death the widow and ehildren shall be entitled to ail rights of 
dower and allowauce fixed by the laws of the state of the bankrupt's rési- 
dence," applies by its ternis only in case of the bankrupt's death, and in 
tbat case the proviso, inserted out of an abundance of caution, is not 
intended to restrict the widow's dower rights, but to préserve such rights 
as may hâve been rendered doubtfnl by the prior proceedings, and wliere 
the bankrupt is still livlng such proviso does not prevent liis wife from 
asserting lier inehoate right of dower in his lands in accordance with tlie 
laws of tlie state in wliich tliey are sltnated. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 217 ; Dec. 
Dig. § 143.*] 
' Kiner, District Judge, dissenting. 

Appeal from tlie District Court of the United States for the Dis- 
trict of Kansas. 

In the matter of the estate of Wilham E. Thomas, bankrupt. From 
an order made on the cross-petition of Frank E. Lewis, trustée, Kate 
S. Thomas appeals. Reversed. 

The Kansas City Coal & Coke Company was a corporation orguniKcd under 
the laws of Kansas by Charles ,T. Devlin ,and William B. Thomas, who held 
its entire capital stocii. Its princi|)al place of business was in Kansas City, 
Mo., where it maintained extensive coal yards sltnated npoii the roal proji- 
erty involved in tliis proceedlng. The title to the ])roperty was taken in the 
naine of Devlin and Thinnas, eacli takhig an nndivided one-half Interest. The 
corporation, Devlin. nnd Thomas bave been s<iverally a(l.indged bankrupts 
in the United Stiit(>s District Court for the District of Kansas. and their es- 
tâtes are now in the hands of trustées duly aiipointed in tliose ])roceediiigs. 
The trustée of the coriwration, William S. Woods, tiled a ix'titiou in tlie court 
of bankruptcy against the other trustées and jiarties clainiing under Devlin 
and Tliomas. alleging that the corporation was in fact the owner of the real 
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property, having paid the full considération therefor, and ttiat the title was 
taken in the name of Devlin and Thomas, as above mentioned, in trust for 
It. Devlin and Thomas, before they were adjudged bankrupts, made several 
conveyances of the lots, which are charged In the pétition to hâve been glven. 
In fraud of the bankruptcy law. Mary A. J. Devlin, another of the défend- 
ants, is the wife of Charles J. Devlin, and It Is alleged that she clalms righta 
of dower In the property, the tltle to whIch stood In the name of her hnsbaud. 
The relief asked lu the pétition Is that a decree be entered establlshlng the 
title of Woods as trustée, and adjudglng that the defendanta hâve no rlght, 
tltle, or interest in the property, and directing Its sale, free and clear of ail 
liens and clalms whatsoever. The défendant Reeves, as trustée In bankruptcy 
for Charles J. Devlin, flled his answer, clalmlng tltle to the property, as did 
also Frank E. Lewis, as trustée In bankruirtcy for W. B. Thomas. I>ewls 
also filed a cross-bill, asking that his tltle to the property standing in the 
name of Thomas be established by judgment of the court It was further 
averred in the cross-bill that the appellant hère, Kate S. Thomas, the wiîe 
of W. E. Thomas, had commenced a suit In the state courts of Missouri tô 
hâve her contingent rlght of dower in the property standing In the name of 
her liusband adjudged and established, thereby clouding the title to the prop? 
erty and impairlng its value as an asset of the estate. An Injunctlon was 
asked restralning the further prosecution of this suit. Thereupon a citation 
was Issued to Mrs. Thomas, requlrlng her to show cause why the injunctlon 
should not be granted. She appeared specially, and filed a plea denying the 
jurlsdlction of the court, either over her person or the subject-matter of the 
controversy. This plea was heard and overruled. She then answered, again 
challenging the jurisdiction of the court, but settlng up her clalm of dower, 
and asking that. If the court should hold that It had jurisdiction, her dower 
interests might be preserved. The matter was heard upon this answer and 
the cross-bill, without the taklng of évidence, and it was adjudged that the 
défendant Kate S. Thomas had no right to an inchoate dower interest, or 
otherwise, in any of the proi)€rty mentioned in the cross-blU, and a pernia- 
neut injunctlon was issued restralning her from further prosecutlng the ac- 
tion In the State court Against this decree Mrs. Thomas sued ont the prés- 
ent appeal. 

Inghram D. Hook (W. W. Hooper, on the brief), for appellant. 
Denton Dunn (Charles Blood Smith, Henry D. Ashley, and William 
S. Gilbert, on the brief), for appellees. 

Before ADAMS, Circuit Judge, and RINER and AMIDON, Dis- 
trict Judges. 

AMIDON, District Judge (after stating the facts as above). At 
the outset we are confronted with the question which has become a 
part of nearly every bankruptcy cause in an appellate court, namely: 
Should the review hâve been sought by appeal or pétition? The con- 
fusion existing on this subject has been frequently confessed by the 
courts. In re McMahon, 147 Fed. 684, 77 C. C. A. 668 ; Coder v 
Arts, 213 U. S. 223, 232, 29 Sup. Ct 436, 53 L. Ed. 772. The classifica- 
tion of matters in bankruptcy as "proceedings in bankri^cy" and 
"controversies arising in bankruptcy proceedings" is vague and in act- 
ual application has bewildered the courts and the légal confession. ; It 
is quite manifest that, when the décision of a trial court in a "bank- 
ruptcy proceeding" is brought under review in an appellate court, it 
présents a "controversy," and of necessity this is also a "controversy 
arising in a bankruptcy proceeding." The phrases, therefore, tipon 
which this classification is based, are tautological. Again, the bank- 
ruptcy act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. ,S. Gomp. St. 



588 173 FEDERAL EEPORTEK. 

1901, p. 3118]) itself uses the phrase "proceedings in bankruptcy" in 
a double sensé. Section 23 provides as follows : 

'*The United States Circuit Court sliall hâve jurisdiction of ail controversies 
at law and in equity as distingulshed from ijroceedings in bankruptcy be- 
tween trustées as sucli, aud adverse claimants, conceruiug the proiierty ac- 
qulred or claimed by the trustées," etc. 

Hère the term "proceedings in bankruptcy" embraces "controver- 
sies arising in bankruptcy proceedings," as well as "bankruptcy pro- 
ceedings proper," and sets them both over against plenary suits be- 
tween trustées and adverse claimants (instituted by bill or complaint, 
with subpœna or summons), touching rights or property not in the 
custody of the court. In section 21b, however, the terni "proceedings 
in bankruptcy," as construed by the courts, has been given a narrow- 
er meaning, and has been set over against "controversies arising in 
bankruptcy proceedings," as used in section 31a. Hère it has been 
thought to mean any of the administrative acts intervening between 
the irling of the pétition and the granting of the discharge, as distin- 
guished from those "controversies arising in bankruptcy proceedings" 
on pétition, which would hâve been the subject of plenary suits if the 
estate had not been in the custody of a court of bankruptcy. The con- 
fusion that has resulted from the attempt of the courts to apply this 
classification to actual litigation affords strong support for the déci- 
sions of this court that the methods of review provided by the bank- 
ruptcy act are not mutually exclusive but cumulative. In re McKen- 
zie, 112 Fed. 383, 73 C. C. A. 183; Dodge v. Norlin, 133 Fed. 363, 
(i6 C. C. A. 425; In re Holmes, 113 Fed. 391, 73 C. C. A. 491. 

The présent appeal, however, would bave been proper under any in- 
terprétation of section 31 of the bankruptcy act. This proceeding was 
instituted by the trustée to hâve certain adverse claims and liens upon 
property belonging to the estate declared void and for a sale of the 
property free and clcar of the same. It involves every attribute of a 
familiar suit in equity. It can be distinguished from such suit only by 
the fact that it was instituted by pétition instead of bill, and the ad- 
verse parties were brought before the court by citation instead of sub- 
pœna. There are some cases which suggest that if such a proceeding 
is instituted by a pétition, filed by the adverse claimant for the enforce- 
nient of his right, and the trustée is cited to answer such a pétition, 
this constitutes "a controversy in a bankruptcy proceeding," which may 
be reviewed by appeal ; but if the parties be reversed, and the trustée 
files a pétition charging that the adverse claim or lien is void, and ask- 
ing that the property be sold free and clear of it, and the adverse 
claimant is cited in to answer such a pétition, this constitutes not a 
"controversy," but a "proceeding in bankruptcy proper," and can be 
reviewed as to matters of law only under section 21b. Morgan v. 
First National Bank, 145 Fed. 166, 76 C. C. A. 236; In re McMahon, 
147 Fed. 684, 689, 77 C. C. A. 668. In our judgment such a distinc- 
tion is wholly untenable. If enforced, it would deny to parties having 
adverse liens or claims upon property belonging to the estate the right 
to review the décision of the court of bankruptcy as to any matter of 
fact. ,The conséquence of such a holding would be serions. Whether 
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there would be any right of review on questions of fact would dépend 
whoUy upon whether the proceeding was instituted by the trustée or 
by the adverse claimant. In either case the right involved would be 
the sarae, and the issue tried would be the same. The only distinc- 
tion would be that the parties would be reversed upon the record. 
Surely what constitutes a "controversy," within the meaning of section 
24a, must be determined by the nature of the right involved and the 
issue tried, and not by the accidentai circumstance as to which party 
is actor and which défendant. Sound reason can be given why as to 
the purely administrative steps in a bankruptcy proceeding the décision 
of the trial court on questions of fact should be final. In re Priend, 
134 Fed. 778, 67 C. C. A. 500. But no sound reason can be given why, 
in a controvarsy possessing every attribute of a suit in equity, an ag- 
grieved party should not hâve the right of review as to questions of 
fact as well as of law in accordance with the established practice in 
equity. It ought not to be possible for the trustée to defeat such a 
right by being first to file a pétition. Most of the confusion on this 
subject has arisen out of a misunderstanding of the décision in First 
National Bank v. Title & Trust Co., 198 U. S. 280, 25 Sup. Ct. 693, 
49 Iv. Ed. 1051. In that case the trial court found as a fact that at 
the time the pétition in bankruptcy was filed the property in dispute 
was in the possession, not of the bankrupt, but of an adverse claimant. 
The Suprême Court held that this finding defeated the jurisdiction of 
the trial court. The property had been converted into money, and the 
trial court by its décision ordered the money to be turned back to the 
parties who were in possession of the property. This is the point at 
which the décision of the Suprême Court has been misunderstood. It 
has been generally thought that the trial court, by its judgment dis- 
posing of the fund, passed upon the rights of the parties. This, how- 
ever, was not the case. It would hâve been its duty to order the fund 
turned over to the party who had possession of the property, even if 
the court decided that it had no jurisdiction of the controversy. The 
Suprême Court places the décision of the trial court upon that ground, 
for .it says, at page 291 of 198 U. S., page 696 of 25 Sup. Ct. (49 L. 
Ed. 1051): 

"The sale In the clrcumstances dld not change the situation. The proceeds 
etood In place of the property, and the order returnlng the proceeds was 
équivalent to an order returnlng the property. This it was proper to do, 
whether the court had held that it lacked jurisdiction, or ruled In favor o* 
I)etltIoners on the merits." 

As thus interpreted, the décision of the trial court never passed 
upon the merits of the controversy. The whole case as construed by 
the Suprême Court involved solely a question of jurisdiction. If that 
was its character, it presented simply a question of law which might 
be fully reviewed by pétition. The Suprême Court has itself thus in- 
terpreted its décision in First National Bank v. Title & Trust Company 
in the récent case of Coder v. Arts, 213 U. S. 223, 29 Sup. Ct. 436, 
53 i,. Ed. 772. Speaking of its former décision, the court there says : 

"In that case there was an attempt on the part of the trustée to invoke an 
adjudication as to the title to property which the District Court found not 
to b« in the possession of the trustée, notwithstandint; the pétition of the 
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trustée had averred possession, aud it was held tliat when this fact appcared 
the District Court had. no longer jurisdictioii of tlie case, uiider the doctrine 
laid down in Bardes v. Bauk, 178 U. S. 524, 20 Sup. Ot. 1000, 44 L. Ed. 1175, 
and oiight to hâve disniissed the case." 

It is manifest that the Suprême Court, if the judgment in First 
National Bank v. Title & Trust Company had properly involved a dé- 
cision as to the merits, would hâve decided that appeal was the proper 
method of bringing the question before the appellate court, for it sus- 
tained ati appeal on a pétition by a trustée to détermine the rights of 
adverse claimants to property in the custody of the court in a later 
case reported in the same volume, namely, Whitnev v. Wenman, 198 
U. S. 539, 25 Sup. Ct. 778, 49 L. Ed. 1157. 

We are of the opinion, therefore, that the case is properly before us 
on the appeal. 

The oiajection of the appellant that the trial court was without juris- 
diction of the property, because it was not situated in the district of 
Kansas, has no merit. Upon the filing of a pétition in bankruptcy, ail 
property held by or for the bankrupt is brouglit within the custody of 
the court of bankruptcy, and, upon adjudication, that court is vested 
with jurisdiction to détermine ail liens and interests affecting it. This 
jurisdiction is coextensive with the United States. In re Wood & Hen- 
derson, 210 U. S. 246, 28 Sup. Ct. 621, 52 L. Ed. 1046; In re Granité 
Citv Bank, 137 Fed. 818, 70 C. C. A. 316 ; In re Muncie Pulp Co., 151 
Fed. 732, 81 C. C. A. 116 ; Guardian Trust Co. v. Kansas City South- 
ern Railway Co. (C. C. A.) 171 Fed. 43; Dempster v. Waters-Pierce 
Oil Co. (C. C. A.) 172 Fed. 353. 

This brings us to the merits of the case. At ail the times mentioned 
in the record, Mr. and Mrs. Thomas were citizens and résidents of the 
state of Kansas, by whose laws the wife's right of dower has been 
abrogated. By the laws of Missouri, where the lands are.located, the 
wife is granted a right of dower in ail real property owned by the hus- 
band during coverture. Section 8 of the bankruptcy act is as follows : 

"ïhe death or itisanity of a bankrupt shall not abate the proceedings, but 
the same shall be conducted and concluded in the same mauner, so far as 
possible, as though he had not died or beeonie insane: Provided, that in case 
of death, tlie widow and children shall be entitled to ail rights of dower and 
allowance flxed by the laws of the state of the bankrupt's résidence." 

It is contended by appellee, and was held by the trial court, that 
Under the proviso of this section the dower rights of the wife, in case 
of the bankruptcy of her husband, are restricted to those allowed by 
the laws of the state of the bankrupt's résidence. Upon this interpréta- 
tion of the statute, it was decided that Mrs. Thomas was not entitled 
to any dower interest in property situated in Missouri, although the 
laws of that state granted her such rights. We do not think this a 
sound view of the law of dower, or of section 8 of the bankruptcy 
act. ■ , , 

1. It is first urged in support of the décision that, if the laws of 

the several States on the subject of dower are made applicable to the 

estâtes .of bankrupts, it will cause the bankruptcy act not to be uni- 

. forra.; That, in our opinion, is a mistaken view of the provision of 

■the fédéral Gonstit'Ution relating to bankruptcyv The uniformity 
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which it requires relates to the law itself, and not to its results upon the 
varying rights of debtor and creditor under the laws of the several 
States. The Constitution requires acts of bankruptcy to be "uniform 
throughout the United States." That requirement had its origin in 
the fear, which was at ail times a controlling motive in the convention 
that framed the fédéral Constitution, that the powers which it confer- 
red would be exercised by the party in control of the national govern- 
ment to oppress that section of the country which for the time being 
was opposed to such party. It belongs to the same class as the provi- 
sion which requires revenue laws to be uniform. As Judge Love says 
in the case of Darling v. Berry (C. C.) 13 Fed. 659, 667 : 

"Wheu a baukmpt, revenue, or naturalization law is niatle by its terms 
ai)i)licable alike to ail the states of the Union, without distinction or discrim- 
ination, it cannot be successfully questioned on the ground that It is not uni- 
form, in the sensé of tlie Constitution, merely beeause its opération or work- 
ing may be wholly différent in one state from another. The circumstances 
a.nd conditions existing in tlie states of this Union are inflnitely varions. No 
law which hnman inf;(>nuity could possibly frame would be iniiforni in the 
sensé of opéra tlng equally or alike in the varions states, with their différent 
conditions and diversified interests. The Constitution provides that 'ail du- 
ties, Imposts and excises shall be uniform throughout the United States.' 
Now, suppose one or more states should succeed in suppressing utterly the 
manufacture and sale of ardent spirits and malt liquors, theu a fédéral tax 
npon thèse conimodities would be entirely inoperatlve in such states. In such 
case millions niight be collected under an excise law in Illinois, and not a 
cent in lowa. The opération of such a law^ would then be anything but uni- 
form In the two states ; but would any court for that reason déclare a gên- 
erai law imposing a tax of the kind unconstitutional? Again, a tarilï law 
might be anything but uniform in its opération upon différent states. It 
niiglit foster the industry of a manufacturiug state, aud oppress that of a 
strictly agricultural state. But could it on this account be sald to be not a 
\uiiform law within the meaning of the Constitution, and tUerefore voidV 
" * * Ali that the Constitution intends is that Gongress shall not pass 
partial revenue and bankrupt laws. It shall not prescribe one law for this 
state or section, and a différent law for that state or section. The law must 
be gênerai and uniform in its provisions, but its working and opération may 
be very ditïerent in différent states, owing to their diverse conditions and 
circumstances. Congress can prescribe a uniform law, but it cannot create 
nniform conditions and circumstances in the various states of tlie Union." 

Nothing can be added to the clearness and force of this language. 
In our dual form of government, when Congress legislates upon the 
subject of bankruptcy, it applies the System which it ordains to the 
rights of both debtor and creditor, as dcfined by the laws of the states. 
It could not make the results of a law of bankruptcy uniform, with- 
out establishing a comprehensive code embracing the entire subject- 
matter of civil law. It is manifest, therefore, that the requirement 
that a statute of bankruptcy shall be uniform bas no bearing on the 
right of dower. That is a matter exclusively for state définition. 
vSee, also, Hanover National Bank v. Moyses, 186 U. S. 181, 190, 22 
Sup. Ct. 85?, 46 L. Ed. 1113. 

2. It is next urged that the right of dower belongs in the same class 
as the right of exemptions and homesteads, which are confined by sec- 
tion 6 of the bankruptcy act to the state of the bankrupt's domicile. 
Their similitude is very slight. Both are in a gênerai way for the 
protection of the family. There, however, their likeness ceases. The 
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homestead and exemptions are a part of tlie bankrupt's estate. They 
are both primarily to be claimed by him and set ofif to him. Their 
sélection from liis estate arises at the time when that estate is to be 
appropriated to the payment of the claims of bis creditors. Dower, on 
the other hand, is no part of the bankrupt's estate. The wife dérives 
no right from him either by grant or contract. As the Suprême Court 
says in Randall v. Krieger, 23 Wall 137, 148, 23 L. Ed. 121: "It is 
wholly given by law." Congress bas plenary power over the subject 
of exemptions, because they are part of the bankrupt's estate. It may, 
as in the présent law, adopt the exemption laws of the several states, 
or it may, as in the act of 1867 (Act March 2, 1867, c. 176, 14 Stat. 
517), adopt local laws in part, and supplément thèse with a schedule 
of its own. Its power to deal with the subject, however, arises out of 
the fact that exemptions are a part of the bankrupt's estate. This 
considération shows that the right of dower does not belong in the 
same class. Again, the right of dower bas, nothing to do with the in- 
solvency of the husband. It arises from time to time during the mar- 
riage relation as the husband acquires real property. If the wife bas 
not released her right of dower, it is as much her own private, absolute 
property as if she had acquired it by purchase. That estate can no 
more be transferred to her husband's creditors than any other portion 
of her separate estate. At the présent time in the United States, the 
wife, as to her property rights, is a third person, and her estate is 
no more affected by the insolvency of her husband than is the prop- 
erty of other third parties. In our judgment it would be beyond the 
constitutional power of Congress to provide that in case of bankruptcy 
the dower rights of the bankrupt's wife, as defined by the laws of the 
several states, ceased, and the real property owned by him passed to bis 
trustée in bankruptcy discharged from such right of dower. Bankrupt- 
cy can only deal with what in law belongs to the bankrupt. It may an- 
nul bis acts and the acts of bis creditors which interfère v^dtb the just 
enforcement of its provisions. It cannot, however, annul an act of 
the Législature of a state which previous to the statute of bankruptcy 
had vested an estate in the wife of the bankrupt. Its whole field of op- 
ération is circumscribed to getting in the estate which under the law 
belongs to the bankrupt, and distributing the same to his creditors. 
It cannot reach out and take property which under the law belongs to 
the wife, and apply it to the payment of the bankrupt's debts, any 
more than it could seize that portion of her property which she ac- 
quired by purchase or devise. Again, it does not follow that because 
the right of homestead and exemptions is confined in most of the 
states to the domicile of the claimant, such a restriction would be ap- 
propriate in regard to dower. Dower is not measured in value or 
quantity as homesteads or exemptions are. The amount of it is dé- 
pendent solely upon the amount of real property of which the husband 
is seized. The debtor could not be allovi'ed homesteads and exem]3tions 
under the laws of dififerent states without securing a double allowance. 
The right must be restricted to the laws of some particular state, and 
the most natural restriction is the state of the claimant's domicile. 
Such considérations, however, do not apply to dower. Granting the 
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right in real property situated in différent states does not dnplicate the 
right. As already mentioned, it is measured by the extent of the 
husband's ownership of property, and the location of snch property 
is material only as the right of dower is governed by the lavv of the 
state in which the land is situated. 

We are unable to see how the décision in Re Stevens, Fed. Cas. No. 
13,392, throws any light on the présent case. There the bankrupt had 
filed a pétition in bankruptcy in the Eastern district of Wisconsin. A 
part of his estate, consisting of a span of horses, harness, and wagon, 
while temporarily across the state hne in IlHnois, had been seized on 
a warrant of attachment. The fihng of the pétition in bankruptcy had 
the efïect to dissolve this attachment ; but the creditors petitioned the 
court of bankruptcy to allow the action in Illinois to proceed, assign- 
ing as a reason that under the exemption laws of Wisconsin the 
property in question would be exempt, while under the laws of Illinois 
it would not be. The court very properly held that the bankrupt's 
right of exemption must be determined by the state of his domicile; 
that the creditors could not invoke the laws of Illinois, because they 
granted less exemptions, any more than the bankrupt could hâve in- 
voked them if they had granted larger exemptions than Wisconsin. 

3. Some point is made of the fact that under the laws of Kansas 
the family secured a libéral homestead and exemptions. That has noth- 
ing to do, however, with the right of dower. The right of homestead 
and exemptions has existed in ail of the states granting the right of 
dower, and in many of them thèse allowances are quite as libéral as 
they are in the state of Kansas. 

4. That Mrs. Thomas has an inchoate right of dower in the prop- 
erty in question under the laws of Missouri is not controverted. Such 
a right is expressly secured to her by sections 2933 and 2946 of the 
Revised Statutes of 1899 of that state (Ann. St. 1906, pp. 1690, 1698), 
and continues until released by her deed in the manner therein speci- 
fied. Thèse statutes hâve been looked upon with favor by the highest 
court of that state, and se construed to carry out their manifest pur- 
pose. Grady v. McCorkle, 57 Mo. 172, 17 Am. Rep. 676; EUis v. 
Kyger, 90 Mo. 606, 3 S. W. 23 ; Davis v. Green, 102 Mo. 170, 14 S. 
W. 876, 11 L. R. A. 90 ; Hall v. Smith, 103 Mo. 289, 15 S. W. 621 ; 
Blevins v. Smith, 104 Mo. 583, 16 S. W. 213, 13 L. R. A. 441 ; Long 
V. Kansas City Stockyards Co., 107 Mo. 298, 17 S. W. 656, 38 Am. 
St. Rep. 413. The right of dower in real property is determined by 
the laws of the state in which the property is situated. Story on Con- 
flict of Laws, •§§ 424, 428. 445 ; Kerr v. Moon, 9 Wheat. 565. 6 L. Ed. 
161; Wilson v. Cox, 49 Miss. 538; Apperson v. Bolton, 29 Ark. 418; 
Washburn v. Van Steenwyk, 32 Minn. 336, 20 N. W. 324; Jones v. 
Gerock, 59 N. C. 190 ; Jennings v. Jennings, 21 Ohio St. 56 ; Atkin- 
son V. Staigg, 13 R. L 725. The highest court of Missouri, from an 
early date, has construed the statutes of that state as securing the right 
of dower in real property within the state to nonresidents, the same as 
to résidents. Stokes v. O'Fallon, 2 Mo. 32. Suppose a bankrupt re- 
siding in Missouri should die seised of real property in Kansas ; would 
his widow, under the proviso of section 8 of the bankruptcy act, be 

173 F.— 38 



594 173 FEDERAL REPORTER. 

entitled to dower in that property? Plainly not, because the law of 
Kansas does not grant dower. No more should she, when the situation 
is reversed, lose her right of dower as to real property situated in Mis- 
souri. That right is fixed by the laws of the state in vvhich the property 
is situated. 

It is said by appellce that the right of dower is "a mère intangible, 
inchoate, contingent expectancy, and not an estate in lands, and does not 
rise to the dignity of a vested riglit." That is quite true. But this bas 
l)een the quality of the right at ail limes, at common law and under 
statute. It is precisely such a right that is secured by the statute of 
Missouri, and it would be, in our judgment, a perversion of judicial 
power to make of the inhérent qualifies of the right a reason for de- 
stroying or impairing it. 

It niust be conceded, therefore, that the right exists, unless it bas 
been taken away by the bankruptcy act. To détermine whether that 
bas happcned, we ought to look first at the gênerai scheme of that stat- 
ute. The most conspicuous feature of the présent bankruptcy act is a 
clear purpose to save to the bankrupt and bis faniily every right 
possessed by them under the laws of the several states, and to grant 
to creditors no property or right which would not bave been theirs if 
the bankruptcy act had not been passed. The courts bave repeatedly 
referred to this as a feature distinguishing the présent act from ail 
previous statutes on the subject. It makes the law of the several states 
the measure of the rights to be protected and enforced, both as to the 
bankrupt and bis creditors. In defining what shall pass to the trustée 
for the benefit of creditors, it désignâtes "property which prior to the 
filing of the pétition the bankrupt could by any means bave transferred, 
or which might bave been levied upon and sold under judicial process 
against him." By the express provisions of the statute of Missouri, the 
wife's right of dower does not fall within this language. It being 
no part of the property which the trustée is to administer, it is difficult 
to understand how the right of dower can be afifected by the bankruptcy 
act; and yet the whole purpose of the order now under review is to 
appropriate to the bankrupt's creditors the widow's right of dower, 
by selling the property freed from that right. l'ut, again, the présent 
bankruptcy act also approaches this sui)ject negatively. It points ont 
in section (57 ail liens, transfers, and estâtes which are to be invalidated 
by the bankrupt act. If it had been the intent of the framers of the 
statute either to restrict or abolish the right of dower, we sliould bave 
found the provision designed to accomplisli that purpose in this section. 
It is not there. On the contrary, a most scrupulous care is evinced 
throughout the section to save ail rights and liens obtaincd in good 
faith frorn the bankrupt. If rights resting wboîly upon private nego- 
tiation are safe, can any reason be rassigned why a right created bv 
statute in furtherance of the public policy of a state should not also 
be secure? 

In the light of thèse gênerai considérations, let us approach section 
8 of the bankruptcy act, which, according to appellee, destroys Mrs. 
Thomas' right of dower. In our judgment that right is safe upon ei- 
tlier of four grounds: 
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(a) The principal clause of section 8 deals with the contingency of 
the death of the bankrupt du ring the pendency of the proceedings in 
bankruptcy. By a cardinal rule of interprétation, a proviso does not 
extend beyond the scope of the principal clause of the statute. The 
entire language and purpose of the section clearly indicates to our 
minds that this rule of interprétation should be applied in ascertaining 
its meaning. It relates only to estâtes in whiclî the bankrupt dies 
during the pendency of the proceeding. This is not only the gênerai 
subject-matter of the section, but is also clearly pointed out in the pro- 
viso itself as the contingency intended to be covered by it. "In case of 
death," are the first words of the proviso, and thèse words qualify ail 
its other provisions. Such being the scope of the section, the estate 
hère involved can be in no way affected by it, for the bankrupt is still 
alive. 

(b) It was manifestly the belle f of Congress that, in the absence of 
section 8, the bankruptcy proceeding woukl abate in case of the bank- 
rupt's death. The property of the estate would in that event pass to 
the Personal représentatives of the bankrupt, to be administered ac- 
cording to local laws. In such a contingency, the widow's right of 
dower in real property, and the allowances to the family out of the Per- 
sonal estate, would be complète, would become immediately vested, 
and would take priority over the rights of creditors. Section 8 pre- 
vents the proceeding in bankruptcy from abating; but, by the proviso, 
Congress intended to save to the widow and children ail that they 
would hâve obtained in case of its abatement. It cannot be denied that, 
if the présent bankruptcy proceeding were to abate, Mrs. Thomas' 
right of dower in real property in Missouri would be complète. 

(c) The proviso may be interpreted as having been used simply out 
of an abundance of caution. If that be its efïect, it leaves ail rights 
precisely as they would hâve been if the proviso had been omitted. 
It neither enlarges nor restricts those rights, but simply saves them. 
That is the interprétation which was put upon the language by the 
majority of this court in the case of In re McKenzie, 142 Fed. 383, 73 
C. C. A. 483. If we adopt that interprétation, it leaves the right of 
dower just as it stood under the laws of the several states. The fact 
that the proviso is restricted by the clause "fixed by the laws of the 
State of the bankrupt's résidence" would be immaterial. The entire 
proviso being used only out of an abundance of caution, the fact that 
its language is not as comprehensive as the right to which it refers 
would not restrict the right, because the intended efifect of the proviso 
is simply to préserve rights as already existing. To say that the pro- 
viso was used for the purpose of removing a possible doubt as to 
whether existing rights were not to be affected by section 8, and yet 
hold that, because ks language is narrow, the rights to which it refers 
are narrowed, is to deny in the conclusion what is assumed in the 
premise, namely, that the proviso is used out of an abundance of cau- 
tion, and not for the purpose of affecting existing rights. It was ex- 
pressly decided in Porter v. Lazear, 109 U. S. 84, 3 Sup. Ct. 58, 37 
L. Ed. 865, that the omission from a bankruptcy act of any provision 
saving the right of dower "does not enlarge the eiïect of the assign- 
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ment, or of tfie sale in bankruptcy, so as to include lawful rigHts which 
belong-, not to the husband, but to bis wife." It was further decided 
that the proviso in the act of 1841, saving the right of dower, was "a 
mère déclaration, inserted for greater caution." See, also, Hanover 
National Bank v. Moyses, 18G U. S. 181, 190, 22 Sup. Ct. 857, 46 L. 
Ed. 1113. If we adopt the interprétation of section S hère outlined, 
there is no room for a contention that Mrs. Thomas' right of dower 
does not exist as defined by the laws of Missouri. 

(d) At the time the bankruptcy act was passed, there were nine states 
of the Union, namely, Connecticut, Georgia, Mississippi, North Caro- 
lina, Tennessee, Vermont, New Hampshire, Delaware, and Florida, in 
which the right of dower applied, not to real property of which the 
husband was seised during the coverture, but only to such real prop- 
erty as he was seised of at the time of his death. There were also in 
force in many states statutes giving to the wife a right in the nature of 
dower in ail personal property owned by the husband at the time of his 
death. In aîl of thèse states, if a bankrupt husband died whilf^ his 
proceedings were pending, it might very well hâve been contended 
that the wife's right of dower in his estate did not exist, because the 
légal title and possession of his property would hâve passed to his 
trustée. It was the view of Judge Adam-? in the McKenzie Case that 
the proviso of section 8 was intended to prevent such a resuit. That 
interprétation receives strong support from the foregoing facts. We 
recognize, of course, that Congress could not, in the bankruptcy act, 
enlarge the right of dower as defined by the laws of the several states ; 
and if the right as thus defined was restricted to property of which 
the husband was possessed at the time of his death, Congress could not 
give the right to property not so situated. But, on the other hand, the 
bankrupt is dispossessed of his property by virtuc of the bankruptcy 
act, and it was compétent for Congress to define and restrict the force 
and effect of that act. The trustée in bankruptcy holds for the benefit 
of the bankrupt, as well as his creditors. and it was compétent for Con- 
gress to déclare that the title passing to him under its act should not 
impair the right of dower as granted by the laws of the several states. 
This would be in harmony with the gênerai scheme of the act to give 
to the creditors only that which would hâve belonged to them if the 
bankruptcy act had not been passed, and to save to the bankrupt and 
his family everything that would hâve belonged to them as against the 
creditors in the absence of the bankruptcy act. If this be the correct 
interprétation of the proviso, Mrs Thomas' right of dower is safe upon 
two grounds : (1) The entire purpose of the proviso being to préserve 
the right as defined by the laws of the several states, that purpose 
should control, and the last clause should not be seized upon to defeat 
it. (2) The proviso was intended to apply only to 1;hose states in which 
the right of dower is restricted to property of which the husband is 
seised at the time of death. Missouri is not in that class, as the wid- 
ow's right of dower there extends to ail property owned by the hus- 
band during the coverture. Therefore the proviso, under the view of 
its meaning which we are now conside.ring, could hâve no effect upou 
real property in that state. 
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The proviso deals with two classes of rights; First, the wid- 
ow's right of dower in real property; second, the allowances to the 
family out of the personal estate. This second class of rights is neces- 
sarily fixed by the laws of the state of the bankrupt's résidence, for 
gênerai rights in personal property follow the person of the owner and 
are determined by the laws of the state of his résidence. The framer 
of the proviso used, in its last clause, language which was entirely 
appropriate to the allowances, and in part appropriate as to the right of 
dower. Having in mind several classes of rights, he made the not un- 
common mistake of using language which was not quite comprehensive 
enough to cover ail those rights under ail conditions. If the proviso 
was a grant of rights, there would be reason in restricting the rights 
to its language; but, being intended to protect existing rights, it 
ought not to be given an interprétation which would destroy any part of 
those rights. 

Real property is now, especially in the West, almost as much an 
article of trade as personal property. For this reason the right of 
dower, which used to be favored, bas of late become odious. Courts, 
however, cannot allow the odiousness of the right to lead them to 
adopt a strained construction of a statute, for the purpose of abating 
what may possibly be regarded as a commercial nuisance. Thèse are 
considérations for the Législature alone. 

The case was disposed of in the trial court upon cross-bill and an- 
swer, without the introduction of évidence. The only questions raised 
were questions of law. It must hâve been held that the wife of a 
résident of Kansas was not entitled to an estate of dower in real prop- 
erty situated in Missouri. We think that construction was wrong. 
But, if the interprétation which we hâve indicated should be accepted, 
it would not follow that Mrs. Thomas would be entitled to an estate 
of dower in the property hère involved. If the averments of the origi- 
nal pétition are true, Mr. Thomas held the property in trust for the cor- 
poration, and in that case his wife'would not be entitled to dower rights 
therein. 

The decree should be reversed, and the trial court directed to pro- 
ceed in accordance with the views expressed in this opinion. It is so 
ordered. 

RINER, District Judge, dissents. 



In re BOTHB. 
(Clrralt Court of Appeals, Elghth Circuit October.ll, 1909.) 

No. 95. 

1. OHATrEL MOETGAGES <§ 47*)— VALIDITY— DESCBIPTION OF PBOPBBTT. 

A chattel mortgage on property described only as "five wagons," when 
the mortgagpr owned more tiian five wagons, Is vold for Insufflclency of 
description. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dlg. { lOO; 
Dec. Dlg. S 47.*] 

*Fer otb«r c«ae* «M mm» topic * | NCian la Dec. t Am. Dl(«. 1907 to date, & Rep'r Indexe* 
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2. Bankruptot (5 278*)— RiOHTs of Trustée— Enfoeoement or Equities of 
Spécial Oreditobs. 

A trustée In bankruptey représenta ail persoiis Interested In the estate, 
and may enforce In the court of bankruptey équitable rlghts existing lu 
favor of certain of the credltora only. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dlg. § 418 ; Dec, 
Dlg. § 278.*] 

8. Ohattel Mobtgaqks (§ 197*) — Missoubi Statdte— Bffect of Failuee to 
Recobd. 

Under Rev. St. Mo. 1899, § 3404 (Ann. St. 1906, p. 1930), whlch provides 
that a chatte! mortgage shall be vold agalnst any other person than the 
parties thereto unless possession of the property Is taUen by the mort- 
gagee or the mortgage Is recorded, as eonstrued by the appellate courte 
of the State, credltors of a mortgagor who became such after the mort- 
gage was given, but before It was reoorded, hâve equities superlor to 
those of the mortgagee, and the mortgage remains void as to them, al- 
though subsequenOy recorded, and although they hâve acquired no title 
to or lien upon the property. 

[Ed. Note.— For other cases, see Chattel Mortgages, Cent Dlg. §§ 429- 
433 ; Dec. Dig. § 197.*] 

Pétition to Revise Decree of the District Court of the United States 
for the Eastern Division of the Eastern District of Missouri, in Bank- 
ruptey. 

In the matter of Lawrence Martin, bankrupt. On pétition by George 
Bothe to revise an order holding a chattel mortgage invalid as to cer- 
tain creditors. Pétition dismissed. 

On June 2, 1906, Lawrence Martin executed and dellvered to George Bothe 
a chattel mortgage, conveylng to hifa certain personal property, Including 
flve wagons, to secure hlm agalnst UablUty on an Indorsement then made for 
Martln's accommodation. The mortgaged property remalned In the possession 
of the mortgagor, and the mortgage itself was not recorded, until June 4, 
1907. Between the exécution of the mortgage and its recording Maitin be- 
came indebted to several persons for merchandise purchased of them, and 
subsequently on January 25, 1908, flled a pétition upon whlch he was adjudl- 
cated a bankrupt On February 5, 1908, Bothe flled a pétition wlth the réf- 
érée praylng for the possession of the. mortgaged property, clalmlng title 
thereto by vlrtue of hls mortgage. Pending a hearing and détermination of 
thls pétition, the court ordered a sale of the mortgaged chattels free of liens. 
Thls sale was made, and the proceeds were held subject to the same liens and 
preferential rlghts as the property itself had been. The mortgagee clalmed 
them by vlrtue of hls mortgage, and the référée and the court below declded 
that the mortgage was absolutely vold In so far as It attempted to convey 
the flve wagons, and as to creditors of the bankrupt who extended crédit to 
the bankrupt after the exécution of the mortgage, and before It was recorded, 
that it was also Invalid in respect of ail the property attempted to be con- 
veyed. This Is a pétition by tha mortgagee for revlew, challeuglng that dé- 
cision. 

Charles H. Franck (A. M. Frumberg, on the brief), for petitioner. 
L,. L. Léonard, for respondent. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

ADAMS, Circuit Judge (after stating the facts as above). The 
court below was clearly right in holding the mortgage inoperative and 
void as to the five wagons. It appears without contradiction that 

*For oUiw «MM •*• lani* toplo A i hvubbx lu Dec. ft Am. Dis*. IMT. to tets, t Rep'r Index*» 
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Martin had six wagons of various kinds at the time he executed the 
mortgage. The only description of those conveyed was "five wagons." 
There was no ségrégation of any particular five wagons f rom the larger 
number owned by Martin, and no means were disclosed, in the mort- 
gage or otherwise, for determining which of them were intended to be 
conveyed. For want, therefore, of a sufficient description to identify 
the property intended to be conveyed, the mortgage was void as to the 
wagons. 

The mortgage was recorded more than four months prior to the ad- 
judication in bankruptcy, and therefore, so far as the bankruptcy act 
was concerned, it created a valid preferential right over ail other cred- 
itors of the bankrupt. But by the law of Missouri (section 3404, Rev. 
St. 1899 [Ann. St. 1906, p. 1936]), where the mortgage was made, it 
became and was invalid against any other person than the parties there- 
to until it was recorded. No question of lawful or unlawful préférence 
within the contemplation of the bankruptcy act is now presented. The 
sole inquiry is whether the property in question, prior to the bank- 
ruptcy proceedings, belonged to the mortgagee or to the creditors of 
the bankrupt who extended crédit to him, after the exécution of the 
mortgage and before it was recorded. No other creditors assert any 
claim to it. 

The trustée in bankruptcy stands for and represents ail persons in- 
terested in the estate of the bankrupt. In this case, dotibtless moved so 
to do by the interested creditors, he seeks to assert an équitable right 
in favor of certain spécial creditors to a part of the bankrupt's estate 
as against the holder of a chattel mortgage purporting to convey it to 
one créditer. The rights of thèse spécial creditors rest on the principle 
of estoppel, and are no less enforceable in the bankruptcy court than 
they would be if they had their origin in written contract. Equitable 
rights, no less than légal, are there enforced. Atchison, Topeka & S. 
F. Ry. Co. V. Hurley, 153 Fed. 503, 83 C. C. A. 453, s. c. 213 U. S. 
126, 29 Sup. Ct. 466, 53 h. Ed. 729. The mortgagee, Bothe, by leav- 
ing the property in the possession of the bankrupt and withholding 
the mortgage from the record, invited others to deal with the bankrupt 
on the assumption of his ownership of an unincumbered title to the 
property conveyed. Whether those so dealing with him were actually 
deceived or not is immaterial. The inévitable tendency was to mislead 
and deceive, and the presumption must be indulged that they were mis- 
led to their injury. Landis v. McDonald, 88 Mo. App. 335 ; Harrison 
& Calhoun v. South Carthage Min. Co., 95 Mo. App. 80, 68 S. W. 963, 
and cases cited. 

As between the mortgagee and those dealing with and extending 
crédit to the mortgagor subséquent to the date of the mortgage and 
prior to the recording of it, there is an obvions equity in favor of the 
latter. It was doubtless in récognition of this equity that the provisions 
of section 3404 were enacted into positive law. That section has been 
the subject of much considération by the appellate courts of Missouri ; 
and this court, in the récent cases of First Nat. Bank of Buchanan 
County V. Connett, 142 Fed. 33, 37, 73 C. C. A. 219, 5 L. R. A. (N. S.) 
148, and McElvain v. Hardesty (C. C. A.) 169 Fed. 31, considered the 
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Missouri cases and undertook to follow the interprétation placed upon 
ihe statiite by tliem. In tlie former, speaking by Judge Hook, we said: 

"Tlie Jrissouri statnte i)r<)vkl<'s fliat uo iiiorts;;!,!,'!; (jf iiersonal pi'operty slwll 
bc viilid iijîainst niiy orlicr iiersoii 1:]i:ui the pnriic-s tlicrcto, nnle.ss iio^^session 
of tiie niort,i;a.!;e(l iiroiierty be deliverea to aiul retaii'eil by the înortsaKee, or 
nuless tlio luortgage be recorded in tlie eonuty iii whieli tbe iiiortijcaijor ré- 
sides. The sweepiDs c-liaracter of its provisions at oiieo attracts attention. 
Under this statute it lias lieen lield tliat wliere )M)ssessiou Is not taken au 
unreeorded cliattel niortsase is fniudulent and void in iaw as to every one, 
excepting trespassers, parties to tlie iustrnnient, and gênerai ereditors wliose 
dernands arose prior to tlie time it was given ; nor as to such prier criMlitors 
is it valid if by iiroeeedings lu court or otlierwlse tliey hiive seeured a lien 
ujxrn the property before it is recordcd. Such a niortga.ge is aiso utteriy void 
as to simple contraet ereditors who exteiided crédit after it was given, and 
who hâve seeured no tltle or lien by purcliase, exécution, attaehnient, or otlier- 
wlse. As to tliem the subsecpient recording of tlie Instrument is of uo effect. 
It cannot be asserted agaiiist the enforcenieut of tlieir demands." 

We perceive no reason for departing from tliis deliberate déclara- 
tion, and we accordingly adbere to the conclusion tbere expressed. 

Detached expressions are found in Harrison & Calhoun v. South 
Carthage Min. Co. and Landis v. McDonald, supra, to the effect that, 
if "a prior creditor" fails to obtàin some spécifie lien by attachment, 
exécution, or otherwise on the mortgaged property before the mort- 
gage is actually recorded, the mortgage is by the act of recording 
validated as to such creditor, and his right is subordinated to the rights 
of the mortgagee ; and counsel for the mortgagee seize on expressions 
of this kind and claim that, beCause the spécial ereditors in this case 
failed to take steps to fix a lien upon the mortgaged property before the 
mortgage was recorded, their rights were lost. We cannot give our 
assent to this claim. Until the mortgage was recorded it was absolutely 
void as to thèse spécial ereditors. Their superior rights arose against 
the property of their debtor while the mortgage was thus void, and to 
hold that such rights were lost before they had an opportunity to 
assert them, before they even knew of the existence of the mortgage, 
is a palpable absurdity. We find nothing in the cases referred to to 
justify any such contention. The words "prior ereditors," there re- 
ferred to, clearly relate to ereditors wliose claims antedated the exécu- 
tion of the mortgage. This is apparent, not only from the opinions 
taken as a whole, but from other cases there cited and relied on. Such 
ereditors, who parted witli nothing on the faith of their debtor's os- 
tensible ownership of unincumbered property, are required to takc some 
step to fix a lien upon the mortgaged property prior to the recording 
of the mortgage in order to sectire an équitable standing. Until thcn 
they bave no équitable right or claim enforceable in a court of equity. 
On the contrary, ereditors who extend crédit to the mortgagor after 
the exécution of the mortgage and before it is recorded hâve, as al- 
ready seen, a clear équitable right, inhering in the transaction itself, 
superior to the mortgagee, and this right entitles them to relief witliout 
the necessity of fixing a lien as a prerequisite. This distinction, we 
think, is clearly recognized in the Missouri cases relied upon by cottnsel, 
and was distinctly recognized and applied by us in First Nat. Bank of 
Buchanan County v. Connett, where we said: 
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"Sufh a mortsiige Is also utterly voirt as to simple coiitraet creditors who 
pxteiiil<!cl crédit after it was given, and wlio iiave soeured no title or lien by 
piuT'hase, exécution, attachnient, or otlierwise. As to them tlie subséquent 
recording of tlie iustruiiieut is of no efîcct. It cannot be assorted agaiust the 
enforcenient of tlieir demands." 

The tria! court hcld that the proceeds of the property sold should 
be distributed ratably between the creditors whose claims accrued after 
the exécution of the mortgage and.before it was recorded, and also 
held that the claim of tlie mortgagee in this case had the same équitable 
standing as the other claimants, and should participate ratably with 
them in the distribution of the proceeds of the property. The trustée 
does not challenge that feature of the order, and hence it needs no 
considération. 

We think the mortgagee was accorded ail the rights he had ; and, 
finding no error in the proceedings in the trial court, this pétition for 
review is dismissed. 



ARKANSAS VALLEY SUGAR BEnr & IRRIGATED LAND CO. v. FT. 

LYON CANAL CO. 

(Circuit Court of Appeals, Eighth Circuit October 11, 1900.) 

No. 2,852. 

1. Stipulations (§ 14*)— Rules of Constbuction. , 

A stipulation to settle controversies or to assist a court in deciding 
tbem ought not to be discouraged by s uarrow and uureasonal)le con- 
struction tbat would defeat the manifest intention of one of the parties, 
acceded to by the other. 

[Ed. Note. — For other cases, see Stipulations, Cent. Dig. §§ 24^37; Dec. 
Dig. § 14.*] 

2. COBPOEATIONS (§ 506*)— RiGHTS OF Stockholders— When Necessaey Pab- 

TiES to Suit. 

Under Rev. St. Colo. 1908, § 8G5, whlch provides that each stoekholder 
of a corporation shall hâve the right to nominate direetors to be voted 
for, and to vote the nuniber of shares held by him for as niany direetors 
as are to be chosen, or to cumulate the siime upon one or more candidates, 
and that direetors shall not be elected in any other way, the right to elect 
direetors is a right of the stockholders as such, as distinguished from the 
corporation, and the validity of a contract made by the corporation, givlng 
another corporation the right to sélect a certain number of its direetors, 
should not be determined in a suit to vvhich the stockholders are not 
parties, otherwise than as represented by the corporation. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 506.*] 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

Suit in equity by the Ft. Lyon Canal Company against the Arkansas 
Valley Sugar Beet & Irrigated Land Company. From a decree for 
complainant, défendant appeals. Modified and affirmed. 

Platt Rogers (John F. Shafroth and Frank E. Gregg, on the brief), 
for appellant. 

Robert S. Gast (Alva B. Adams and H. L. Lubers, on the brief), for 
appellce. 



*For other casea see same topic & § kumbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Before HOOK and ADAMS, Circuit Judges. and PHILIPS, Dis- 
trict Judge. 

HOOK, Circuit Judge. Tliis was a suit by the Ft. Lyon Canal Com- 
pany to compel the Arkansas Valley Sugar Beet & Irrigated Land 
Company to comply with a contract bydelivering to complainant an- 
nually from a réservoir a certain quantity of water for use in its irri- 
gating System. According to a stipulation of the parties, made after 
the issues were joined, a decree was entered giving complainant what 
it desired and retaining jurisdiction of the cause for the détermination 
of a défense set up in the ansvver. LTpori further hearing a decree 
went against défendant as to the matter deferred, and it prosecuted this 
appeal. 

The complainant was incorporated in 1897, under the laws of Colo- 
rado, for the purpose of owning and operating what was formerly 
known as the "La Junta & Lamar Canal System'' and the distribution 
of water for the irrigation of lands lying under its ditches. The canal 
and appurtenant properties had been involved in litigation, and were 
in charge of a receiver appointed by the district court of Prowers coim- 
ty, Colo. The new company, the complainant, was organized with the 
approval of that court. Its shareholders were the owners of the water 
rights that had been granted, and it received possession of the canal 
System from the receiver at the court's direction. The canal extended 
from the headgate on the north bank of the Arkansas river for more 
than 100 miles through the counties of Otero, Bent, and Prowers, in 
the State of Colorado. On December 19, 189G, the Great Plains Water 
Storage Company was organized to develop certain réservoir sites 
for the storage of water to be used in another canal System in Bent and 
Prowers counties, and it was found advisable to use part of complain- 
ant's property. So, on October 29, 1897, a contract was entered into 
whereby the Storage Company secured the perpétuai use jointly with 
complainant of that part of the latter's canal extending from the head- 
gate at the river a distance of about 40 miles, in considération of which 
the Storage Company enlarged and improved the same at a great ex- 
pense. The contract also provided that in a certain contingency, which 
afterwards came to pass, the Storage Company should enlarge and 
complète for service a réservoir belonging to complainant and there- 
after they should use it jointly, the complainant to hâve therefrom for 
its own use a fixed proportion of the water stored there. This contract, 
with some exceptions not material hère, was in the same terms as a 
prior contract between the Storage Company and the receiver, who 
executed it upon the order of the state court. The défendant company. 
appellant hère, is a New Jersey corporation, and is the successor in 
interest of the Storage Company. 

It was set forth in the bill that, although the 40 miles of complain- 
ant's canal had been improved and défendant v.'as enjoying the use of 
it, neither the défendant nor its predecessor, the Storage Company, 
had developed the réservoir, but, on the contrary, had diverted the 
waters which should bave gone there into a réservoir of their own, 
and complainant was denied ail use and benefit thereof. It was alleged 
that the development of its réservoir as agreed upon was essential to 
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complainant's business and was the principal considération for the 
contract. The first decree of the trial court pursuant to the stipulation 
satisfied complainant in this particular by giving- it an equal quantity 
of water from one of defendant's réservoirs. The matter left open for 
future détermination was a défense based upon a provision of the 
contract that the part of the canal in question when enlarged, and the 
réservoir when developed and in use, should be in the joint control and 
management of the contracting parties, and for that purpose the Stor- 
age Company should hâve the right to designate two owners of rights 
to water under coijiplainant who should be elected annually as two of 
the five members of complainant's board of directors. For two or 
three years no controversy arose over this provision, but finally a ma- 
jority of complainant's shareholders refused to vote for the nominees 
of the Storage Company. Défendant urged this as a défense to com- 
plainant's demand for spécifie performance of the other provisions of 
the contract. As already observed, the decree of the trial court upon 
this matter was against the défendant, and its counsel say the question 
on this appeal is ; 

"Should the Ft. Lyon Canal Company and its stockholders elect as directors 
of said Company two of the stockholders of said company desiguated by the 
appellant?" 

The complainant argues that this question cannot now be enter- 
tained, because the first decree gave it the water it was demanding, 
and therefore fully disposed of the case, since défendant did not as- 
sert its grievance by way of cross-bill for affirmative relief. But the 
défendant in effect contended in its answer that it ought not in equity 
to be required to do more than it had already donc, as long as com- 
plainant itself refused to abide by the contract; and we think the 
purpose of the stipulation was that complainant should bave the much- 
needed water from the réservoir, subject, however, to the ultimate 
détermination of the défense urged by défendant. By the first decree 
the court retained jurisdiction of the cause, and we hâve no doubt that, 
if the remaining question had been finally and rightly decided in de- 
fendant's favor, the continuance of complainant's right to water from 
the réservoir could bave been made to dépend upon its compliance with 
the décision. This was the spirit of the stipulation, and the court's 
procédure in the cause left room for its observance. A stipulation to 
settle controversies, or to assist a court in deciding them, ought not to 
be discouraged by a narrow and unreasonable construction, that would 
defeat the manifest intention of one of the parties, acceded to by the 
other. Obviously it was the intention hère that there should be a dé- 
cision upon the défense, and that in some appropriate way the décision 
should be made effective. 

It is debatable, however, whether under the terms of the contract the 
défendant was entitled to demand the élection of its nominees as 
members of complainant's board of directors before it had both en- 
larged the canal and developed the réservoir. There was default as to 
the latter when the suit was begun. Again, were it not complicated 
by the orders of the state court respecting the making of the contract, 
it would be an interesting question whether the provision relating to 
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the désignation of directors is consistent with public policy. Corn- 
plainant is not a mère business concern for private profit, but, in a liin- 
ïted sensé, is a quasi public corporation, endowed by the Colorado law 
(Mills' Ann. St. ■§§ 616, 1716) with the power of eminent domain, and 
charged with the performance of spécifie duties. That a part of its 
governing board should, under mère contract to that effect, be dictated 
by another corporation, irrespective of any stockholding interest, at 
once attracts attention. Manifestly the relations between complain- 
ant and défendant as the successor of the Storage Company are such 
as to présent points of conflict of interest. Their intçrests and the wel- 
fare of their respective stockholders are at times quite likely to be di- 
vergent. The présent litigation furnishes an illustration of this, if 
any were needed. The pleadings show that, especially in times when 
the water supply is insuffîcient for the needs of ail, acute différences are 
likely to arise. It is altogether right for corporations to contract for 
the joint control and management of properties upon which each has 
expended its funds and in the opération of which they are mutually 
interested ; but it is not usually done by allowing one to dictate the sé- 
lection of members of the other's board of directors, which under the 
law (Rev. St. 1908, § 865) has the management of its corporate affairs, 
its duties to the state and its own stockholders, and its business rela- 
tions with other corporations. Such a course is quite distinguishable 
from the pooling by stockholders of their stock for a lawful purpose, 
or the création of a voting trust for a limited time, such as hâve 
been upheld by some of the courts. The complainant owns and op- 
érâtes property and has many affairs in which the défendant has no 
interest growing out of the joint maintenance and use of part of the 
canal and the réservoir, yet the contract purports to give défendant 
the perpétuai right to nominate two of its five directors. The effect 
in this particular case would be to give défendant, as the successor of 
the Storage Company, the power to dominate and control the com- 
plainant, so far as a board of directors can do so; for the record shows 
that, aside from the provision in the contract, the défendant was en- 
abled, by a cumulative voting of stock which it controlled, to elect 
as members of complainant's board of directors two persons whom it 
had not nominated under the contract. 

We think, however, thèse questions should not be determined in 
the absence of the stockholders. Minnesota v. Northern Securities 
Company, 184 U. S. 199. 235, 22 Sup. Ct. 308, 46 L. Ed. 499 ; Weiden- 
feld V. Northern Pacific, 129 Fed. 305, 63 C. C. A. 537. The statute 
of Colorado (Laws 1895, p. 150, c. 66 ; Rev. St. 1908, § 865) provides 
that each stockholder shall hâve the right to nominate directors to be 
voted for, and that he shall hâve the right to vote the number of shares 
held by hin for as many directors as are to be chosen, or may cumu- 
late the same upon one or more candidates. It is aise specifically 
provided that the directors shall not be elected in any other way. 
Under such a statute the sélection of the directors of a corporation 
belongs to the stockholders as such. It is in a sensé an individual right 
in them, as distinguished from a power of the corporation in its single, 
aggregate capacity. A corporation is not in every case sufficiently a 
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représentative of its stockholders to enable a court in their absence to 
pronounce judgment directly affecting their rights and interests. Wei- 
denfeld v. Northern Pacific, supra. The right to vote for directors 
and the measure of it are specifically prescribed by the law under whicli 
complainant was organized, and do not proceed from any act, contract, 
or by-law of the corporation. In Brewster v. Hartley, 37 Cal. 15, 99 
Am. Dec. 237, it was said : 

"The exercise of this power having been regulated by the statute, the cor- 
poration cannot, by its by-laws, resolutions, or contraets, either give or take 
it away. Where the statute is silent in thls respect, the élection of the direct- 
ors, like the élection or appointment of subordinate offlcers, would be subject 
to the régulation and control of the corporation ; but, the statute having ex- 
pressly declared who shall be entitlod to vote for directors, its provisions are 
imperative upon the corporation, constituting a part of the law of its being, 
and the corporation bas no authority to extend or limit the right as regulated 
by the statute." 

The clause of the contract before us is in efïect a limitation upon the 
right conferred by the Colorado statute upon the stockholders, and 
when it is sought to be enforced, and its validity is drawn in question, 
it would seem that the stockholders themselves should be présent other- 
wise than by the corporation which made the contract. That the stock- 
holders may also hâve individually contracted respecting the matter 
does not afïect this conclusion. It does not enlarge the représentative 
character of the corporation, nor alter the necessity of the présence of 
those whose individual rights are to be affected. However, the dé- 
niai of relief to défendant should be without préjudice to a future pro- 
ceeding, in which the matter may be appropriately litigated and deter- 
mined. 

As so modifîed, the decree is afifrrmed. 



COLORADO & S. RY. CO. v. TUCKER. 
(arcuit Court of Appeals, Eightb Circuit. October It, 1909.) 

No. 2,762. 

Railboads (§ 333*)— Accidents at Crossinqs— Contributoby Négligence— 
DuTY TO Stop, Look, and Listen. 

A man who in the daytime walked upon a rallroad crossing immediately 
in the way of an engine, which was backing toward the crossing at a speed 
of five or six miles an hour, and which was in plain sight as. it approached, 
with nothing to obstruct his view, is as matter of law chargeable with 
contributory négligence, which precludes recovery for his death so caused. 

[lOd. Note. — For other cases, see Railroads, Cent. Dig. §§ 1080-1083; 
Dec. Dig. § 333.*] 

In Error to the Circuit Court of the United States for the District 
of Wyoming. 

Action by Lola D. Tucker, administratrix, against the Colorado & 
Southern Railway Company. Judgment for plaintifï, and défendant 
brings error. Reversed. 

*For other cases see same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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O. L. Dines (Tyson S. Dines, Ehner E. Whilted, aiid Charles W. 
Burdick, on the brief), for plaintiff in error. 
William B. Ross, for défendant in error. 

Before HOOK and ADAMS, Circuit Judges, and PHILIPS, Dis- 
trict Judge. 

PIOOK, Circuit Judge. John Mc\amara was run over and killed 
by an engine of the railway company at a railroad crossing of a street 
in the city of Cheyenne, Wyo. His adrninistratrix sued the company 
and recovered judgment. There was a défense of contributory négli- 
gence. At the close of the évidence the company moved for a directed 
verdict, and the déniai thereof by the trial court présents the only 
question we find it necessary to consider. 

There were two théories as to the place where deceased got upon the 
track and what he was doing there ; but, as the verdict of the jury was 
against the company, vi^e shall adopt that of the plaintiff, and also 
assume there was négligence in failing to give proper signais of the 
approach of the engine. Two side tracks, and a main line between 
them, running in a northerly and southerly direction, crossed the city 
street substantially at right angles. They were a part of the yards 
of the company. About four minutes before the accident the engine 
went northward on the west side track to a point 75 or 100, feet nortli 
of the street, and after coupling to some cars backed with them to- 
wards the crossing. The deceased approached the crossing from the 
northwest on a cross-lot path, and, though no one saw him step upon 
the track, it is quite clear that when he did so he was instantly struck 
by the tender of the engine and run over. No witness testified whether 
he looked and listened just before stepping on the track, so the pre- 
sumption of care which arises from the natural instinct of self-pres- 
ervation is invoked in support of the judgment. But those who saw 
liim as he neared the immédiate vicinity of the crossing said he was 
paying no attention to the engine and cars, and there was nothing 
whatever to obstruct his view northward along the track for at least 
a block. The engine and cars were approaching slowly, fîve or six 
miles an hour, and were in plain view. It was between 1 and 2 o'clock of 
a January afternoon, and though the snow upon the ground may hâve 
required careful attention in walking, and there was some wind, every 
witness whose view was not obstructed by fixed physical objects, and 
who looked, saw the engine and cars at a greater distance than de- 
ceased was from them. One witness who saw them plainly was more 
than 200 feet away. Those who observed the deceased as he neared 
the crossing noticed no effort on his part to detect the danger. The 
conclusion is unavoidable that he did not perform his duty before going 
on the track; for, had he looked, he could not bave failed to see, and 
he was complète master of his movements. 

There is no merit in the argument that the engine was a road engine, 
as distinguished from the type specially designed for switching service, 
that deceased saw it headed north and moving in that direction, that 
he had reason to believe it would continue in its course, and that he 
was therefore lulled into a sensé of safety. Ail the inferences that 
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mîght reasonably be drawn from such premises will not, standing alone, 
excuse a pedestrian from adopting those simple précautions for his 
safety which expérience bas shown to be so necessary and which the 
law bas imposed as a duty. We think the case is controlled by tbe 
many others of Hke character decided by this court: Railway Ce. v. 
Cundieff (C. C. A.) 171 Fed. 319 ; Railway Co. v. Williams (C. C. A.) 
170 Fed. 1020; Railroad Co. v. Munger (C. C. A.) 168 Fed. 690; 
Tramway Co. v. Cobb, 164 Fed. 41, 90 C. C. A. 459 ; Railway Co. v. 
Stepp et al., 164 Fed. 785, 90 C. C. A. 431 ; Springer v. Railway Ce, 
161 Fed. 801, 88 C. C. A. 619; Railway Co. v. Donovan, 160 Fed. 
826, 87 C. C. A. 600; Rich v. Railway Ce, 149 Fed. 79, 78 C. C. A. 
663; Railway Co. v. Clarkson, 147 Fed. 397, 77 C. C. A. 575; Rail- 
road Co. V. Chapman, 140 Fed. 129, 71 C. C. A. 533 ; Railway Co. v. 
Andrews, 130 Fed. 65, 64 C. C. A. 399 ; Railway Co. v. Hardy, 94 
Fed. 294, 37 C. C. A. 359; Garner v. Trumbull, Receiver, 94 Fed. 
321, 36 C. C. A. 361 ; Railway Co. v. Caulfield, 63 Fed. 396, 11 C. C. 
A. 552; Railroad Co. v. Ives, 63 Fed. 791, 11 C. C. A. 433; Railway 
Co. V. McArthur, 53 Fed. 464, 3 C. C. A. 594. 
The judgmerit is reversed, and the cause remanded for a new trial. 



AMERICAN SMELTING & REFINING CO. v. KARAPA. 

(Circuit Court of Appeals, Elgbth Circuit October 28, 1909.) 

No. 2,981. 

1. Masteb and Sekvant (I 263*)— Pleading— General Denial Sitfficient. 

A gênerai déniai constitutes a good reply to averments in an answer of 
plalntiff's contrlbutory négligence and his assumption of tbe rlsk. 
[Ed. Note. — For otber cases, see Master and Servant, Dec. Dig. § 263.*] 

2. Teial (§§ 418, 420*)— Demurrer to Plaintipf's Case Waived by Subsé- 

quent Evidence for Défendant. 

The défendant walves a demurrer to the plalntiff's évidence, or a denial 
of Its motion for judgment on the ground that the plalntiff's évidence 
establishes no cause of action, by the subséquent introduction of évidence 
to the merits on its own behalf. 

[Ed. Note.— For otber cases, see Trial, Cent. Dig, §§ 980-983 ; Dec. Dig. 
§§ 418, 420.*] 
8. Appeal and Eeroe (§ 263*)— Exception Indispensable to Review. 

It is indispensable to the review in a fédéral appellate court of a rullng 
upon a request for an instruction to the jury that It should bave been chal- 
lenged by an exception. 

[Ed. Nciite.— For otber cases, see Appeal and Error, Cent. Dig. §§ 1516- 
1532 ; Dec. Dig. § 263.*] 
4, Appeal and EIrroe (§ 977*)— Rulings on Motions for New Tbial Discbe- 

TIONAET AND NOT REVIEWABLE. 

When a fédéral trial court bas jurlsdlctlon to grant or refuse a new 
trial, Its order on the subject is dlscretionary, and It is not revlewable in 
an appellate court 

[Ed. Note. — For otber cases, see Appeal and Error, Cent Dig. S§ 3860- 
3865 ; Dec. Dig. § 977.*] 
(Syllabus by the Court) 
•For othor ouei lee saine toplc & § numbeb in Dec. & Am. Dlgs. 1907 to data, & Rep'r Indexei 
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In Error to the Circuit Court of the United States for the District 
of Colorado. 

Action by John Karapa agàinst the American Smelting & Refining 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

William B. Vates, for plaintiff in error. 
M. J. Galligan, for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WILLIAM H. MUNGER, District Judge. 

SANBORN, Circuit Judge. The plaintiff in error complains of a 
judgment against it for damages alleged to hâve been inflicted upon 
the défendant in error, one of its servants, by its failure to exercise 
reasonable care to guard a narrow pathway upon which its employé 
was placed at work. The complaint set forth in détail the character 
of the place, the nature of the négligence, and the alleged fact that the 
défendant in error was caused thereby to step off the pathway into an 
opening 13 feet deep, and was thereby seriously injured. The plaintiff 
in error, by its answer, denied thege averments, and alleged that the 
injuries of its servant were caused by his contributory négligence, and 
that he had assumed the risk of working in the place from which he 
f ell. To this answer tha défendant in error interposed a reply, wherein 
he denied each and every allégation contained in the answer. Two of 
the spécifications of error are that this reply was insufficient ; but it 
fairly met the issues it was interposed to présent, and thèse spécifica- 
tions cannot be sustained. A gênerai déniai in a reply of allégations 
in an answer of the plaintiff's contributory négligence and of his as- 
sumption of the risk is sufiîcient. 

There is a complaint that the court overruled the motion of the 
Smelting Company, made at the close of the case of the défendant 
in error, that the court should direct a verdict in its favor on the 
ground that the évidence was insufficient to sustain any other conclu- 
sion. But the Company subsequently introduced évidence upon the 
merits of the issues in the case, and a défendant in a trial waives his 
demurrer to the plaintiff's évidence by the subséquent introduction of 
évidence to the merits in his own behalf. Insurance Company v. Cran- 
dal, 120 U. S. 527, 530, 7 Sup. Ct. 685, 30 E. Ed. 710; Railroad Com- 
pany v. Mares, 123 U. S. 710, 713, 8 Sup. Ct. 321, 31 L. Ed. 296 ; 
United States Fidelity & G. Co. v. Board of Com'rs, 145 Fed. 144, 150, 
76 C. €. A. 114, 120; Barnard v. Randle, 110 Fed. 906, 907, 49 C. C. 
A. 177, 178; Insurance Company v. Frederick, 58 Fed. 144, 147, 148, 
7 C. C. A. 122, 126 ; Insurance Company v. Heiserman, 67 Fed. 947, 
15 C. C. A. 95; Jefferson v. Burhans, 85 Fed. 924, 927, 29 C. C. A. 
487, 490. 

Five of the spécifications of error challenge the refusai of the court 
to give five spécifie instructions ; but no exception was taken to the 
refusai of the court to give any of them, and hence the questions they 
suggest are not presented for the considération of this court. It is 
indispensable, to a review in the courts of the United States of any 
ruling of the trial court upon a request for an instruction to the jury. 
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tliat it shoukl be challenger! by an exception taken and recorded at the 
time, to the end that the attention of the trial judge may be sharply 
called to the question presented thereby, and that a clear record of his 
action and its challenge may be made. Hutchins v. King, 1 Wall. 53, 
60, 17 L. Ed. 544; Pomerov's Lessee v. State Bank of Indiana, 1 
Wall. 592, (102, 17 L. Ed. G38 ; Newport News & Miss. Valley Co. v. 
Pace, 158 U. S. 36, 37, 15 Sup. Ct. 743, 39 L. Ed. 887; Tucker v. 
United States, 151 U. S. 164, 170, 14 Sup. Ct. 299, 38 L. Ed. 112; 
Potter V. United States, 122 Fed. 49, 55, 58 C .C. A. 231, 237 ; South- 
ern Pacific Co. V. Arnett, 126 Fed. 75, 81, 61 C. C. A. 131, 137. 

After the verdict the plaintiflF in errer made a motion for a new 
trial in the court below on the grounds that the verdict was contrary 
to the évidence and that it was contrary to the law, and it assigns as 
error the refusai of the court to set aside the verdict on either of thèse 
grounds and its entry of final judgment pursuant to the verdict. But 
the court below had plenary jurisdiction to grant or to refuse the mo- 
tion for a new trial, and to enter or to refuse to enter the judgment 
pursuant to the verdict. And in the national courts an order granting 
or refusing to grant a new trial, which the court has the power to 
make, is discretionary with the court, and is not reviewable in a fédéral 
appellate court (Chicago, Milwaukee & St. P. Ry. Co. v. Heil, 154 Fed. 
626. 629, 83 C. C. A. 400, 403 ; City of Manning v. German Ins. Co., 
107 Fed. 52, 54, 46 C. C. A. 144, 146 ; Southern Pacific Co. v. Maloney, 
136 Fed. 171, 69 C. C. A. 83), and there was no error in the entry of the 
judgment pursuant to the verdict. 

Ail the spécifications of error hâve now been considered, and, as 
none of them can be sustained, the judgment below must be affirmed. 

It is so ordered. 



F. B. VAKDEGRIFÏ & CO. v. UNITED STATES. 

(Circuit Court of Appeals, Tliird Circuit. August 20, 1909.) 

No. 43 (1,C83). 

1, CusTOMS Dtjties (§ 44*)— Similitude— Kamie Sliveb. 

Rainie sliver is dutiable as cotton sliver bv similitude, under Tarifï Act 
.Tuly 24, 1897, c. 11, § 1, Scliedule I, par. 302, 30 Stat. 175 (U. S. Comp. 
St. 1901, p. 1655). 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 148 ; Dec. 
Dlg. § 44.*] 

2. Customs Duties (§ 44*)— Similitude— "Similab in Material"— "Similab 

IN C^uality"— "Similab in Texture"— "Similab in Use." 

Witliin tlie meaniug of the similitude clause in TarifC Act July 24, 1897, 
c. 11. § 7, 30 Stat 205 (U. S. Comp. St. 1901, p. 1G93), rauiie sliver re- 
sembles cotton sliver (1) in "material," because it is a vegetable liber; (2) 
in "quality," because it lias reaclied the same degree of purity, or freedorn 
from ob.iectionable substances ; (3) in "texture," because the libers are in 
the same form ; and (4) in "use," because, like cotton sliver, it is spun 
into yarn ancl thread, so as to be manufactured Into fabrics. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 148 ; Dec. 
Dig. i 44.*] 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
173 F.— 39 
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3. Courts (| 90*)— Comitt— Weight of Décision bt CorsT of Same Uank. 

W.ljile it is désirable that there should be uniformity of décision npon 
the satne question, there rests upon the court the duty of detei-inining by 
its own Investigation the matter at issue; and, though it niay hâve been 
decided in oue way by a court of similar authority in another jurisdlction, 
such décision is not of binding force, though possessing certain persuasive 
Value, determined by the strength and logic of its statement. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 311; Dec. Dig. 
§ 00.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For décision below, see 164 Fed. 65. 

W. Wickham Smith (Francis Fisher Kane, on the brief), for im- 
porters. 

Jasper Yeates Brinton, Asst. U. S. Atty., and J. Whitaker Thomp- 
son, U. S. Atty. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

YOUNG. District Judge. This case cornes before us upon an ap- 
peal from tlie judgment of the Circuit Court for the Eastern District 
of Pennsylvania. affirming the décision of the Board of General Ap- 
praisers on the classification of merchandise invoiced as "ramie sliver." 
classified for duty by the Board of General Appraisers under paragraph 
302, Schedule I, § 1, and section 7, of the tariff act of 1897 (Act 
July 24, 1897, c. 11, 30 Stat. 175, 205 [U. S. Comp. St. 1901, pp. 1655, 
1693]), by similitude to cotton sliver, againsi the protest of the im- 
porters. The merchandise was originally assessed for duty by the col- 
lector of customs at 45 per cent, ad valorem, under paragraph 347, as 
a manufacture of ramie not specially provided for. Upon appeal to 
the Board of General Appraisers, it appeared that during the intérim 
precisely similar merchandise had been made the subject of an ela- 
iDorate opinion by the Board of General Appraisers in New York, later 
affirmed by consent by the Circuit Court in what is knovvn as the Eck- 
stein Case (In re Albert Eckstein, G. A. 5,822 [T. D. 25,710]), hold- 
ing that the merchandise was not a manufacture, but was dutiable at 
the same rate of duty, to wit, 45 per cent., by similitude to cotton 
sliver, and upoii the authority of this décision the Board of General 
Appraisers sustained the classification of the collector in the case at 
bar. 

In the case at bar, upon the appeal to the Circuit Court for the East- 
ern District of Pennsylvania, Judge McPherson, after reciting the dé- 
cision of the Board of General Appraisers and the décision in the Eck- 
stein Case, concluded as follows: 

"ïhis décision of the board was affirmed by the Circuit Court for the South- 
ern District of New York (T. D. 20,462), and, although the ruling of the court 
was entered by consent, the décision was acquiesced in during the last three 
years. The présent jiroceedlng is, therefore, an indirect attack upon the .1udg- 
ment then entered by Judge Townsend, and, if successful, would rcsult in the 
imposition of one rate of duty vvhen the merchandise in question is brought 
into this district, and of a différent rate when it is brought into the Southern 

•For other cases see same topic & § kumber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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district of New York. It Is hardly necessary to point out tlie midesirnliility 
of sncli a resuit. Tliis lias already been done by the Court of Appeals for 
the ïhird Circuit in two cases (Hill v. Francklyii, 162 Fed. 880. 89 C. C. A. 
.j70, ï. D. 2f»,074. and Murpliy v. United States. 102 Fed. 871, 89 C. 0. A. 5C1, 
T. D. 20,0.'Î2), in each instance affinnlng the décision of .Tudse Ilolland, re- 
portod lu T. D. 28,850 and T. D, 28,810, resiiectively. If, tlaercfore, tlie rullng 
in Ecksteln's Case is to be dissented from, I think the proper tribunal to an- 
nounce such a view is the Court of Appeals, and for thls reason I shall follow 
the formai judjrment of the Circuit Court for the Southern District of New 
York, adding nierely that, if the similitude section is applicable, the rate 
determined tlierel)y is to be preferred to the rate fixed by section G. Hahn v. 
TJnited States, 100 Fed. 6.3.->, 40 C. C. A. 622. The décision of the Board of 
General Appraisers is affiruied." 

The spécifications of error raise a single question: Did the learned 
judge err in adopting the décision of the Circuit Court for the South- 
ern District of New York, and in holding the merchandise in question 
dutiable by similitude to cotton sliver? The learned judge was clear- 
ly right in saying that it is désirable that différent décisions should 
not be made as to the rate of duty upon the same articles in the différ- 
ent districts. There rests undoubtedly upon a court the duty of de- 
termining by its own investigation whether or not the article shotild 
bear a certain duty. This is saying no more than that each court will 
décide the question for itself, unless the appellate court has determined 
the question for it ; but that it has been decided in a certain way in 
one jurisdiction should hâve weight, because of the desirability of 
having uniformity of décision upon the same question, and the décision 
itself has a certain persuasive value, determined by the strength and 
logic of its statement, and this is especially true of the case at bar. 
While, therefore, we would not feel ourselves bound by a décision of a 
court of another jurisdiction upon the same question, we are satisfied 
in this case that the learned judge made no error in following the dé- 
cision in the Eckstein Case. 

The real question in this case was : Is ramie sliver to be charged with 
a duty of 45 per cent, ad valorem, provided for by paragraph 302, 
which fixes for cotton sliver that rate, because under section 7 it is 
provided : 

"Tliat each and evcry iniported article not enumerated in tlils act, wliicli is 
siniilar, either in material, quality, texture, or the use to which it niay be 
applied, to any article enumerated in this act as chargeable with duty, shal' 
pay the same rate of duty which is levied on the enumerated article whicli It 
most resembles in any of tlie particuiars before mentioned." 

We are of opinion that ramie sliver is in similitude with cotton 
sliver and should bear the same duty, because it resembles in material, 
(juality, texture, and use cotton sliver. It is similar to cotton sliver, in 
that it is a vegetable product, or, as stated in the statute, of vegetable 
fiber. It is similar in quality, in that it has reached the same degree 
of purity, if the word is applicable, as cotton sliver. Its treatment has 
been to get rid of the gummy substances and produce something com- 
paratively free from the impurities or substances that must be dis- 
carded to make it fit for further treatment in manufacture. Its ten- 
sile strength is greater than that of cotton; but in texture cotton 
sliver and ramie sliver are practically the same. It is the crude straight- 
ening out of the fiber in layers, just as cotton sliver is. As to its use, 
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it can certainly te and is spun into yarn, a finer réduction of the sliver, 
then into thread by continuons manufacture, so as to finally reach a 
proper degree of purity and fineness, so that it can be manufactured 
into fabrics — a similar process to that through which cotton passes 
from the sliver. In ail thèse vvays and respects it seems to us to 
resemble cotton sliver. The opinion of the Board of General Ap- 
praisers seems to us to show very clearly and specifically that ramie 
sliver belongs by way of similitude to the article known as cotton 
sliver. 

The finding of the Circuit Court, affirming the décision of the Gen- 
eral Appraisers, should be sustained; and the judgment of the lower 
court is therefore afiîrmed. 



SIMERSON V. ST. LOUIS & S. F. R. CO. 
(Circuit Court ol Appeals, Eighth Circuit October 15, 1009.) 

No. 2,957. 

1. Masteb and Servant (§ 252*) — Négligence or Fellow Sebvants— Kansas 

Railboad Statute. 

Gen. St. Kan. 1905, §§ 6312, 6313, which make railroad companies liable 
for Injuries to or the deatb of employés through the négligence of fellow 
servants, ' provided that a notice in writing that an injury has been sus- 
tained, stating the time and place thereof, shall bave been glven by, or 
on behalf of, the person Injured to such railroad Company wlthln eight 
months after the occurrence of the Injury," create a new llability and 
confer a new right not before existing In the state, both conditloned, how- 
ever, on the giving of the stated notice, which is an essential condition 
précèdent to the right to maintain an action on such statute; and the 
necessity of such notice is not obviated by the fact that the action is 
commenced within eight months after the injury occurred. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. § 806; 
Dec. Dig. § 252.*] 

2. ÏEiAL (§ 169*)— Direction of Verdict— Gbounds of Motion. 

The objection that a plaintiiï did not give a notice which was an es- 
sential condition précèdent to the right to bring the action need not be 
pleaded, but may be made on motion for a directed verdict at the close of 
the proof. 

[Ed. Note.— For other cases, see Trial, Dec. Dig. § 169.*] 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Action by Annie Simerson against the St. Louis & San Francisco 
Railroad Company. Judgment for défendant on directed verdict, and 
plaintiff brings error. Affirmed. 

P. C. Young, for plaintiff in error. 

R. R. Vermillon (W. F. Evans, on the brief), for défendant în er- 
ror. 

Before HOOK and ADAMS, Circuit Judges, and CAREAND, Dis- 
trict Judge. 

ADAMS, Circuit Judge. This was an action by the widow of John 
Simerson, on behalf of herself and her two minor children, for dam- 

•For other oases see same topic & S number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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âges occasioned by the death of her husband, caused by the négligent 
acts of his co-employés while they were working together as a switch- 
ing crew in tlie yards of défendant railroad company in Neodesha, 
Kan. The Circuit Court at the close of plaintiff's case, it not having 
appeared, among other things, that any notice of injury had been 
given to the railroad company prior to the institution of the suit, di- 
rected a verdict for the défendant. Plaintifï prosecutes error. 

In the vievv we take of this case, only one of the several questions 
argued need be decided, and that is whether under the laws of Kan- 
sas this suit was maintainable without a prior notice to the railroad 
company of the injury sustained. This suit was brought in 1906 un- 
der the provisions of section 6312 of the General Statutes of Kansas 
of 1905. This section embraces the fellow-servant law of 1874 (Laws 
1874, p. 143, c. 93), as amended by the addition of the proviso by the 
act of March 4, 1903 (Laws Kan. 1903, p. 599, c. 393), and, as amend- 
ed (Laws 1905, p. 566, c. 341), is in the following words: 

"Every railroad (■oiî;])any organiiîed or doing biisiiipss in the state of Kan- 
sas sliall be liable for ail damages doue to any employé of said company lu 
conséquence of any négligence of Its agents, or by any mismanagement of its 
englneers or other employés, to any person sustaluing such damage: Pro- 
vided, that notice iu writing that an injury bas been sustained, stating the 
time and place thereof, shall hâve been given by or on behalf of the person 
injured to such railroad company within eight months after the occurrence 
of the injury." 

Section 6313 discloses that the prior section is applicable to a case 
where the person injured dies and damages resulting from his death 
are claimed by others. Prior to thèse enactments the rule of nonlia- 
bility of the master to the employé for the carelessness of a fellow 
servant, originally declared in Priestly v. Fowler, 3 Mees. & Welsb. 
1, and first applied in this country in Murray v. South Carolina Rail- 
road Co., 1 McMul. (S. C.) 385, 36 Am. Dec. 268, and Farwell v. Bos- 
ton & Worcester R. Co., 4 Metc. (Mass.) 49, 38 Am. Dec. 339, prevail- 
ed in the state of Kansas. Before then the death of an employé oc- 
casioned by the négligent acts of his fellow servant created no lia- 
bility whatsoever against the employer. Thèse enactments, therefore, 
in so far as railroad companies and their employés are concerned, 
created a new liability and conferred a new right before then unrecog- 
nized in that state. The Législature, which created' the liability and 
conferred the right, could, of course, détermine and fix their bounds 
and subject them to conditions. If it saw fit to impose a condition 
or limitation upon the incurrence of the liability or the enjoyment of 
the right, it rested exclusively in its sovereign will to do so. Thèse 
most obvions reflections hâve found expression in many cases unnec- 
essary to be mentioned, and particularly in Lange v. Union Pac. R. 
Co., 126 Fed. 338, 62 C. C. A. 48 and Denver & R. G. R. Co. v. Wag- 
ner, 167 Fed. 75, 92 C. C. A. 527, decided by this court, and Swisher 
V. Railway Co., 76 Kan. 97, 90 Pac. 812, decided by the Suprême 
Court of the state of Kansas. 

It seems to us very plain that the liability created by the Kansas 
statute in force when Simerson was killed and the right to assert that 
liability were conditioned upon the giving of the notice specified in 
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the statute. The 'Législature in most apt words conditioned, not the 
rèmedy, but tlie incurrence of tlie liability itself, upon the giving of a 
certain notice to the railroad company against wliom liability should 
be asserted. Whëther the specified condition was reasonable or un- 
reasonable, the requiring of it was clearly within the competency of 
the Législature. But its reasonableness is obvions. The large number 
of employés of most railroad companies, their distribution over wide 
areas of territory, the frequency of accidents occasioned by their care- 
lessness at places far removed from gênerai offices, well justified the re- 
quirement of a notice of the tinie and place of the injury, in order that 
the company might ascertain the true f acts of the case while f resh 
in the memory of witnesses, and before they should be scattered so as 
to be unavailable, and, of more conséquence still, in order that the 
company might hâve an opportunity to intelligently consider and settle 
the claims without incurring the expense of court proceedings. Ail 
thèse and other' considérations which will readily occur to the mind 
well warranted the Législature in making a preliminary notice of the 
time and place of the injury a condition précèdent to liability. By 
the plain language of the statute the giving of the notice is as neces- 
sary an élément of the création of liability as the négligence of the 
fellow servant itself is. The proof of the one is therefore as indis- 
pensable to constitute a cause of action as the proof of the other. 

But it is said that the présent suit was brought within the time the 
notice was required to be given, and is itself a sufficient compliance 
with that requirement. To this we are unable to give our assent. The 
plaintiff's right to recover depended upon her right at the inception 
of the suit, and, if the right was conditioned upon the existence of 
any fact, its existence should hâve been pleaded and proved, or the 
right was nof made to appear. American Bonding & Trust Co. v. 
Gibson County, 145 Fed. 871, 76 C. C. A. 155. In Veginan v. Morse, 
160 Mass. 14.3, âS N. E. 451, in a case in which the requirement of 
notice was held to constitute a condition précèdent to the right to 
bring an action, it was held, Holmes, Judge, now Associate Justice of 
the Suprême Court, delivering the opinion of the court, that the com- 
mencement of the action without having first given the required notice 
availed nothing, and that such suit could not be maintained. See, also. 
Thompson v. Southern Coal Co., 15 N. S. Wales, L. R. 163, and its 
citations. Cases are called to our attention where the requirement of 
a demand before suit is maintainable is held to be complied with by the 
institution of the suit itself ; but cases of this kind are generally con- 
troUed by statutes which détermine the character of the demand and do 
not condition the right its'elf. They are, therefore, inapplicable to our 
présent inquiry. Otlier cases are called to our attention which arise 
under statutes which do not make the giving of a notice a condition 
précèdent to the accruing of the right, but ratlier akin to the statute of 
limitations which aiïect the remedy. They are likewise inapplicable 
to the présent case. 

The contention that the défendant could not avail itself of the want 
of notice in this case without a s])ecial plea setting it up is untenable. 
Thç motion' for a directed verdict at the close of the proof, on what- 
ever ground ifuiây hâve been argued, raised a question of law whether, 
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giving full force and effect to ail the facts proven, a cause of action 
had been made eut under the law. Denver & R. G. R. Co. v. Wagner, 
supra. 

It results that the judgment of the Circuit Court was right, and 
raust be affirmed. 



THE FOLMINA. 

(Circuit Court of Appeals, Second Circuit. July 21, 1909.) 

No. 281. 

Courts (§ 384»)— Fedeeal Courts— Cihcuit Courts of Appeals— Détermina- 
tion OF Cause. 

Wliere facts hâve been fonnd by the Circuit Court of Appeals and stated 
to the Suprême Court as a basis for asking its instructions, the court will 
not, after .siich instructions hâve been obtaine<l, re-examine upon the 
identlcal évidence already cousidered controverted questions of fact which 
hâve been advisedly determined. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1021 ; Dec. Dig. § 
384.*] 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

In Admiralty. Action by Gustav A. Jahn and Wihiam J. Griffith 
against the steamship Folmina for damage to cargo. Decree (143 Fed. 
(J36) for claimant, and libelants appeal. Reversed. 

This is an appeal from a decree of the District Court, Eastern Dis- 
trict of New York, dismissing a libel filed to recover damages for in- 
jury sustained by a shipment of rice carried on the steamship Folmina 
from Kobe, Japan, to New York, in 1901. In May, 1907, this court 
certified to the Suprême Court two questions or propositions of law, 
concerning which it desired the instruction of that court for its proper 
décision of the case, and made the foUowing statement of the facts 
on which such questions of law arose : 

"The steamship Folmina sailed from Kobe, Japan, for New York, with a 
large shipment of rice on board, in No. 3 hold, under a bill of lading which 
oxempted the carrier from 'the act of God, * * * loss or damage from 
* * * explosion, beat, or tire on board, * • * risk of craft or hulk or 
transshlpment, and ail and every the dangers and accidents of the seas, rivers, 
and canals and of navigation of whatever nature or kind.' It fiu-ther pro- 
vided that the ship 'is not liable for * * * sweat, rust, decay, venniu, raiu 
spray.' The rice was in good order when put on board, l)ut when discharged 
in New York a large part of it stowed on tlie starboard side of the hold was 
found damaged. The area of injury was downward from the first six tiers 
of bags to the bottom of tlie hold, wliich was dry, forward from about the aft- 
er end of tlie hatchway nearly to the bulkhead, and inboard about three or 
four bags. The damage was caused by water and conséquent beat. 

"A majority of the court are satisfled that tlie damage was caused by sea 
water and that it was not shown that the vessel enconntered sufflcient stress 
of weather to warrant the inference that it came in because of the acticm of 
external causes. There was no évidence tending to show any négligence, faiilt, 
or error on the part of the ship's ofiicers or crew. The cargo was well stowed 
and ventilated. The Folmina was a steel steamship of the highest class in 
Lloyd's Register. Before startlng for Japan she was in dry dock at New York, 

•For other cases see same topic & § ndmbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r liiaex.es 
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and was tliere snrveyed by Lloyd's surveyor. Some time before she had been 
In dry dock at Cardlff, where some repairs were niade to the rudder, rudder 
quadrant and a ventilator. The master testifled to the gênerai good condi- 
tion of tlie steamer at the time she sailed from Kobe. During and after de- 
Uvery of the cargo, the main deck, the between deek, the pipes leading to or 
connected with No. 3 hold, and the shell plating in the wing of No. 3 hold 
were carefully examined by the offleers of the ship, by surveyors representing 
the libelants and their underwriters, and it was af terwards examined by com- 
pétent and experienced surveyors representing both parties. The deeks, side 
plating, and rivets of the ship were found to be sound, intact, and free from 
leaks. No évidence (other than the mère circumstauce that the damage was 
by sea water if that be considered évidence), was found that there had been 
leaks in any part of the frame, structure, side plating, riveting, pipes, or ap- 
purtenances of the ship, through which water might bave reached that part 
of No. 3 hold where the damage was done. No adéquate means of access of 
sea water were found, nor any defect In the steamer which then appeared to 
be seaworthy." 

The questions of law arising upon the facts so stated were as fol- 
lows : 

"(1) Whether damage to the cargo of an apparently seaworthy ship through 
the unexplalned admission of sea water, In the absence of any proof or fault 
on the part of the officers or crew of the ship, is of itself a sea péril withln 
the meaning of the bill of lading exception above quoted? 

"(2) Wliether the ship is relieved from llability in conséquence of said ex- 
ception?" 

In February, 1909, the Suprême Court answered in the négative the 
first question so certified, but did not answer the second question. In 
March, 1909, the claimant presented to this court a pétition for a re- 
hearing, which was granted, and a reargument had. 

Wallace, Butler & Brown, for appellants. 

Convers & KirHn (J. Parker Kirhn and John M. Woolsey, of coun- 
sel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The 
Suprême Court has ruled that the unexplained admission of sea water 
into an apparently seaworthy ship is not of itself a sea péril within the 
meaning of the exceptions in the bill of lading. Upon the facts stated 
to the Suprême Court, there fore, it necessarily follows that the Fol- 
mina is liable. The cargo of rice was injured while in her custody as a 
carrier through the action of sea water. It was not shown that the sea 
water came in through the action of external causes. The only ex^ 
emption in the bill of lading claimed to cover damages so caused, was 
that relating to périls of the sea. If, then, this court is to base its dé- 
cision upon the statement of facts which it has already made, the only 
course is to reverse the decree appealed from. The appellee, however, 
contends that upon this rehearing this court should re-examine the 
question whether sea water in fact caused the damage. It urges with 
much force that the damage was caused by sweat and not by sea wa- 
ter. And if the question were an open one, it may well be doubted 
whether a majority of the court, as at présent constituted, would find 
that sea water did cause the damage. 

But we cannot regard the question as now an open one. This court 
has found as a fact that sea water caused the damage, and upon thali 
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finding has applied for and obtained the instructions of the Svipremc 
Court. We do not novv détermine wlietlier in a case where it clcarly 
appears that a statement of fact accompanying a question certitied to 
the Suprême Court was made through mistake or inadvertence, or in 
a case where new évidence has been received subsequently to the mak- 
ing of such statement, this court woukl bave povver to change the facts 
so found after the Suprême Court has answered the question, and ren- 
der its décision upon the basis of the altered facts. That which we do 
now hold is that, where facts bave been found and stated to the Su- 
prême Court as the basis for asking its instructions, this court wiU not, 
after such instructions bave been obtained, re-examine upon the identi- 
cal évidence already considered controverted questions of fact which 
bave been advisedly determined. And, applying this rule to the prés- 
ent case, this court must décline to accède to the contention of the ap- 
pellee that it reconsider the question, upon the same record as before, 
whether sea water caused the damage. 

The decree of the District Court is reversed, with costs, and the 
cause remanded, with instructions to enter a decree for the hbelants 
for their damages, interest, and costs. 



VICTOR TALKING MACH. CO. v. HAWTHORNR & SHKBLE MFG. CO. 

(Circuit Court, E. D. Pennsylvania. November 2, 1909.) 

No. 175. 

Bankrijptcy (§ 156*) — Assets— Rioht of Trustée as to Pending Action. 

Where, peiKliiig a suit in equity for iufringement of a patent against a 
corporation, tiie défendant is adjudged a ijanlîrupt, tlie eotnplainant is 
entitled to fllo a suppleuiental bill, making its tnistee a party défendant, 
tliat lie may be bound by tlie decree, so far as that resuit may properly 
follow ; whether or not he will niake a défense being a matter to be de- 
termined by him and the bankruptey court. 
[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 156.*] 

In Equity. Suit by the Victor Talking Machine Company against the 
Hawthorne & Sheble Manufacturing Company. On motion for leave 
to file supplemental bill. Motion granted. 

See, also, 168 Fed. 554. 

Horace Pettit, for the motion. 
R. Stuart Smith, opposed. 

J. B. McPHERSON, District Judge. This is a suit to redress the 
infringement of a patent. The bill prays for an account of profits, 
the delivery of the infringing apparatus for the purpose of destruc- 
tion, and the usual injunction. The défendant appeared and answered, 
and took part in the examination of the witnesses that were called to 
make ont the complainant's prima facie case. Shortly after the prima 
facie case was closed, the défendant was adjudged a bankrupt upon 
adverse proceedings, and a trustée was duly elected. The complain- 
ant now asks leave to file a supplemental bill to make the trustée a 

•For other oases see same topiQ & S number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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party to the suit, and the application is résistée! on the ground that the 
suit for infringement seeks redress for a tort, witli which the bank- 
rupt's estate has no concern, since a claim for damages founded 
upon a tort, unconnected with a contractual Hability, cannot be proved 
against the assets and is not affected by the discharge. Re Boston, 
etc., Iron Works (C. C.) 23 Fed. 880 ; Re United Button Co. (D. C.) 140 
Fed. 495. It is therefore contended that the trustée should not be com- 
pelled to appear in such a suit and spend the money of the estate in 
Htigation, wliicli may be prolonged and expensive, and can in no way 
benefit tlie creditors. It will be observed, howcver, that the présent 
motion does not attempt to compel the trustée to make an active dé- 
fense. It merely asks permission to make him a party, leaving Iiim free 
to take such action thereafter as he may be advised, or as the bank- 
ruptcy court may direct. Certainly he is not bound to défend the suit, 
if the interest of the estate will not be affected by the Htigation; but 
I can see no good reason for declining to make him a party of record, 
in order that he may be bound by the decree, so far as that resuit 
may properly^ follow. For examp'le, part of the relief prayed for — 
the delivery of infringing a])paratus to be destroyed — may apply to 
some of the bankrupt's property that has corne into bis hands ; and in 
other respects, also, it is impossible to décide upon this motion vvhether 
or not the bill may injuriously affect the estate in bis charge. In a 
given case it is readily conceivable that a decree for the complainant 
might seriously injure a valuable patent belonging to the bankrupt 
but not directly involved in the suit, and it might therefore be désirable 
to défend, the action. This and like matters are for the trustee's con- 
sidération in the first instance, and he may then take whatever steps 
may seem most advantageous. The order that is now to be entered will 
only permit the complainant to make him a party. What else, if any- 
thing, he should be compelled or permitted to do, is a matter for future 
considération by the proper court. 

There is nothing novel about the pending motion. In Story's Ecjuity 
Jurisprudence (lOth Ed.) § 342, the author says : 

"So, if the liiiert'St of a defeudnnt is not Uetenuined, and only becomes veste<l 
iu another b.y an, e vent subséquent to tlie institution of the suit, as in the case 
of aliénation by rteed or (tevise, or b.y baulvruptcy or insolveucy, the defeet in 
tlie suit may be snpplied l)y suppleniental Inll, or a bill in the nature of a sup- 
pleniental bill. whetlier the suit; is become détective merely, or it is abated, 
as Hieil as become détective. For in thèse cases, the new party cornes before 
the court in exactly the same [ilisht and condition as the former party, is 
bound by his acts, and may be subject to ail the costs of the proceedings from 
the l)cgiuninfi; of the suit. But the distinction is constantly to be borne in 
mind bctween cases of voluntary aliénation and cases of Involuutary aliéna- 
tion, as by the insolvency or bauliruptcy of the défendant. In tlie latter cases, 
the assignée must be made a party ; in the fornior, lie may or may not, at the 
élection of the i>laintiff." 

In 3 Daniell's Chancery Pleading & Practice (Perkins' Ed.) Ap- 
pendix, p. 2078, a form is given of a supplemental bill "against the as- 
.signee of a bankrupt défendant," the object of which is to make such 
assignée a party to the action. See, also, Chester v. Life Ass'n (C. C.) 
4'Ffe(l. 487; 1 ' Foster's Fédéral Practice (3d Ed.) §187; 2 Bâtes, 
Fed.Eq. Prac.J^ 645 ; Walkcr on Patents (4th Ed.) § 625; 21 En- 
cyclopedia of Pleading & Practice, p. 38, § 2. 
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Rule 57 of the equity rules promulgated by the Suprême Court is 
similar in efïect: , ;, l , . . . 

"Whenever any suit in equity shall become détective f rom any. ereut happeijr 
ing after the flling of the bill (as, for example, by change of interest in par- 
ties), or for any other reason a supplemental bill or a bill in the nature of a 
supplemental bill may be necessary to be filed in the cause, leave to file tbe- 
same may be granted by any judge of the court," etc. ' -, 

And section 11, subsec. "b," of the bankruptcy act (Act July 1, 1898, 
c. 541, 30 Stat. 54:9 [U. S. Comp. St. 1901, p. 3426]), provides in terms 
that: ■ 

"The court may order the trustée to enter his appearance ahd défend any 
pendlng suit agaiust the bankrupt." 

It is clear, therefore, I think, that the complainatit isentitled' to 
hâve the trustée made a party to the pending bill, but that the trustée 
cannot be compelled to make an active défense, unless directed to do 
so by the district court. That tribunal is vested with complète authority 
to détermine the advisability of such défense, and wiU no doubt act 
upon any proper application made by the trustée. Collier (7th Ed.) p. 
221. It is therefore ordered that the complainant hâve leave to file 
the supplemental bill that was presented with the motion, and to 
serve it upon the trustée ; but no order will be made requiring him' to 
answer until he has had an opportunity to obtain direction from the 
bankruptcy court. 

In Weston, etc., Co. v. American Instrument Co. (No, 213, October 
Sessions, 1908) 169 Fed. 659, permission was given by judge Holland 
last May to file a supplemental bill making a trustée party to the record. 

The motion is granted. 



WILSON V. FRANK RIDLON CO. et al. 

(arcTiit Court, D. Massachusetts. October 25, 1909.) < 

No. 304. 

Patents (§ ,328*) — Invention— Tendee for Tboixev Ropes. 

The Wilson patent, No. 597,159, for an automatic tender for trolley op- 
erating ropes, nmkes but a single change in, the devlce of patent No. ,ôO,S,^ 
531 to the same patentée, vvhich consists in makiug a stop spring connec- 
tion betweeu the end of the coil spring which actuates the rope réel and 
the axle, instead of a permanent connection, which mocïe of connection 
was old for analogous purjxjses, and the patent is void' for lack of in- 
vention. , 

[Ed. Note. — For other cases, see Patents, Dec. Dig. | 328.*] 

In Equity. Suit by Charles F. Wilson against the -Frank Ridlon 
Company and others for infringement of patent.. Oij final hearing. 
Bill dismissed. ,: 

J. S. Rusk, for complainant. ' 

Allen Webster, for défendants. ' i 

*For other cases see same topic & i ^tjmber in Dec. & Am. Digs. 1907 to.datç,.& Rep'r JndekM 
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COIvT, Circuit Judge. This bill allèges infringement of the Wilson 
patent, No. 597,159, granted January 11, 1898, for an "improvement 
in automatic tenders for trolley-operating ropes." 
_ The improvement covered by the daim in issue is for a slip connec- 
tion between the inner end of the tension spring and the axle with 
which it is engaged. The main défense is want of patentable novelty. 
The patent says : 

"My invention relntes to an Improvement in antonmtic tenders for trolley- 
operating ropes, with the ohject in view of simiillfyiug and renderinp; more 
reliable the deviee for whicli United States letters patent No. 563,531 were 
granted to me on the 7th day of July, 1896. * * * 

"To obvlate any liability of breaking or disnrrauging the reel-actnatiug 
spring, G — as, for exaniple, by winding it in the reverse direction from that 
lu wliich it should be wound — I attach it to the axle, b^, in the following 
manner: In the axle, h», there is formed a V-shaped aiotch, b* (see Flg. 4), 
and the inner end of the spring, G, is provided with a hooli, g^, which, when 
the spring. G, is wound in the proper direetioii, catches in the notch, b*, as 
shown in Fig. 4, and holds the end of the spring against slipping around the 
axle ; but, if the spring should be unintentionally or iuteutionally wound in 
tlié opposite direction, tlie hook, g^, would free itself from the notch, b*, and 
slip around the axle, and thereby relieve the straiu and prevent the spring 
from breaking." 

The claim in issue is as follows : 

"2. ïhe trolley -tender, comprising a réel for receiving the trolley-arm oper- 
ating rope, means for regulating the rotary movement of the réel and a coil- 
spring for actuating the réel, the said spring having one of its ends fixed to 
the hub of the reei and its opposite end engaged with the axle from which 
the réel rotâtes, the connection between the spring and the axle belng sucli 
that the end will be held fast wlien the spring is drawn in oue direction aud 
set free when the tipriug is drawu in the opposite direction, substautially as 
set forth." 

Ail the éléments in this claim are found in the prior Wilson patent. 
No. 563,531, except the last, which relates to the connection between 
the inner end of the tension spring and the axle. 

In Wilson's prior patent the inner end of the tension spring was per- 
manently attached to the axle. In the patent in suit ail Wilson did was 
to bend over the inner end of the tension spring in the form of a hook 
and eut a notch in the axle, whereby the spring is held fast when 
drawn in one direction, and slips around the axle when drawn in the 
other direction. 

The patentable novelty of claim 2 rests solely upon this différence 
of connection between the tension spring and the axle. 

To connect a spring with a shaft, by bending over the end of the 
spring and making a notch in the shaft, or by other similar means, so 
that the spring will be held if pulled in one direction, and will slip 
around the shaft if pulled in the other direction, was so common and 
well known in the arts at the date of the Wilson patent that I am unable 
to find any invention in making sucli a connection in the tension spring 
of a trolley catcher. 

A slip-spring connection almost identical in form with that described 
in the Wilson patent in suit is .shown in the Maynard patent of 1875 
relating to mainsprings for watches. 
■ Another similar slip-spring connection is found in the Rieder patent 
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of 1880 relating to vélocipèdes. The spécification of the Rieder pat- 
ent says : 

"Upon the center of the axle is formed a projection or catch, 5, as shovvn 
in Figs. 1 and 2, and around thls part of the axle is placed the coil sprlng. 
L, which spring is placed within the drum, G. The outer end of this sprlng 
is secured to the drum, while the inner end of the spring is provlded with a 
suitable projection, 6, to engage with the catch on the axle when the druna 
is nioved in one direction ; but when the drum is moved in the other direction 
this projection slips idly past the catch, 5, on the axle." 

Another similar slip-spring connection is exhibited in the Bradford 
patent of 1888 for a fishing réel. The spécification of the Bradford 
patent says : 

"The described engagement of the inner end of the spring with the shaft 
by the interlocking of the hook, Ki, of the spring with the slot or pocket, j, 
in the shaft, permits the autoinatic disengagement of the spring from the 
shaft in case the shaft is rotated backwardly." 

Among the other patents in the record showing slip-spring connec- 
tions are Paillard, 1882, musical box; Karrer, 1881, musical box; 
Shiver, 1878, spring motor; Weeden, 1881, mainspring collet for 
watches. 

The fundamental purpose of thèse slip-spring connections is the 
same as that set forth in claim 3 of the Wilson patent, namely, to so 
connect the spring with the axle "that the end will be held fast when 
the spring is drawn in one direction and set free when the spring is 
drawn in the opposite direction," thus protecting the spring against 
undue strain, disarrangement, and liability to break. 

Mr. Livermore, complainant's expert, admits that the only novel 
feature in claim 2 over the prior Wilson patent is the connection be- 
tween the tension spring and the axle : 

"The construction forming the subject of claim 2 of the Wilson patent sued 
npon differs froni the construction sliown in Wilson's prior patent, No. .")63,581, 
In the élément or feature of construction involved in the connection of the 
reel-actuating spring with the axle upon which the réel rotâtes." 

Mr. Livermore also admits that this slip-spring connection was old 
in the arts, and that, if Wilson had framed a separate claim for this 
feature, it would hâve been anticipated : 

"I consider it unnecessary to discuss each of the several prior art structures 
In détail, as I do uot regard those prior art structures which contain a one- 
way slipping connection tetween the spring and axle as differing substantially 
in the construction of said c-onnection from that élément or component of the 
trolley-catclier of the Wilson patent sued upon, wliicli consists lu tlie connec- 
tion between the spring and axle such that the end of the spring will be held 
fast when the spring is drawn In one direction and set free when the spring 
Is drawn in the opposite direction." 

And, further, he says : 

"If the Wilson patent had in fact contained a elalm directed to this 
feature merely as a spring connection for a coiled spring in a mechanical con- 
trivance of any kind, I should regard the subject-matter of such supposed 
claim as being anticipated by the construction shown in the Maynard patent 
as an example of ail the prior art structures in évidence In this case, other 
than the trolley-catcher forming the subject of Wilson's prior patent, No. 
563,531." 
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It is contended, however, that there is patentable novelty in thc 
combination covered by the claim in issue. The answer to this con- 
tention is that ail the éléments except the slip-spring connection, enu- 
merated in claim S, co-operating in the same way, were old in the prior 
Wilson patent; that Wilson simply added to thèse old éléments a slip 
connection ; and that the construction of the slip connection, its mode 
of opération, and the resuit it accomplishes, as set forth in the patent, 
are substantially the same as the old and well-known slip connections 
of the prior art. 

For thèse reasons claim 2 must be held invalid for want of inven- 
tion. 

A decree may be entered dismissing the bill, with costs. 



GEORGE L. VOSE MFG. CO. et al. v. G. C. HUDSON CO. 

(Circuit Court. D. Rliode Island. October 8, 1909.) 
No. 2,687. 

Patents (§ ,328*)— Anticipation— Bracelet. 

Tlie Iludson patent. No. 448,017, for a bracelet, consistlng of a résilient 
hoop witli tlie ends iiiserted in grooves in a center pièce, is void for antici- 
pation. 

[Ed. Note. — For otlier cases, see Patents, Dec. Dig. § 328.*] 

In Equity. Suit by the George L. Vose Manufacturing Company 
and others against the G. C. Hudson Company. Decree for défendant. 

Henry Marsh, Jr., for complainants. 
Wilmarth H. Thurston, for respondent. 

BROWN, District Judge. The bill charges infringement of letters 
patent No. 448,617, granted to Thomas C. Hudson March 17, 1891. 
As the patent expired March 17, 1908, the suit is continued merely for 
the purpose of an accounting. 

The spécification states : 

"My invention relates to the class of bracelets in whieli the band can be ex- 
panded to allow of the bracelets being passed over the hnnd. 

"The object of my invention is to secure a bracelet the band of which can 
be expanded, having a box or central section capable of being highly orna- 
nieuted and constructed to secure and conceal free ends of the band." 

The patent has a single claim : 

"A bracelet eonsisting of a résilient hoop having a stop or enlargenient at 
one or both ends and an ornameutal box or center provided witli a concealed 
groove, and a slit at one or tioth ends snialler In area than the groove, con- 
structed to receive the end or ends of the hoop and pei'niit of the enlargenient 
of the hoop and its automatic contraction, as and for the purpose set forth." 

The complainants' bracelet consists of a hoop and of a part into 
which the ends of the hoop are inserted. This part, called in the pat- 
ent thé "central section," ishollow, and the movement of a free end, 
or of free ends, of the hoop within the central section permits the ex- 
pansion of the bracelet. The patentée doubtless contemplated that the 

•For other cases see same topic & S number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexa 
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central section should completely inclose the groove. The drawings 
show central sections of two forms — one tubular, and one flattened. 
In the tubular form one end of the hoop is secured, being soldered at 
one end of the central section, while the other end of the hoop is free, 
but with a stop on its end, which prevents it from being withdrawn 
from the central section. In connection with the flat central section 
there are shown free ends of the hoop within the box, which ends hâve 
stops to prevent withdrawal from the central section; each of the 
free ends being capable of movement to permit the expansion of the 
bracelet. 

In the patent to C. R. Bugbee, No. 295,108, dated March 11, 1884, 
is shown an elastic band which corresponds to the résilient hoop of the 
complainant, and a central section into which the ends of the elastic 
band are inserted; one or both of thèse ends being provided with a 
stop to prevent its withdrawal from the central section. Like the pat- 
ent in suit, the Bugbee patent provides that either one or both ends 
of the elastic hoop may be movable. 

It is quite clear that, considered in respect to the mechanical means 
for confining the ends of the elastic hoop and for securing expansion 
and contraction, the Bugbee patent is a complète anticipation. In the 
Bugbee patent appear features of construction not shown in the draw- 
ings of the patent in suit. The central section is slotted lengthwise, 
and in this slot are knobs or pins which can be operated by the fingers. 
It is suggested in the patent that thèse pins can be ornamented by a 
stone setting; but mechanically considered they are merely handles 
which aid in expanding the bracelet. They are obviously unnecessary, 
since the Bugbee bracelet, like the complainants', may be easily ex- 
]3anded by pushing it over or pulling it off the hand. They are cor- 
rectly regarded by defendant's expert as mère additions to an other- 
wise complète expanding bracelet. 

The fact that the Bugbee bracelet contains thèse additional élé- 
ments, the slot and the pins or handles, does not lessen the force of 
defendant's argument that from a mechanical point of view the Bugbee 
. bracelet is a complète anticipation of the bracelet of the patent in suit. 

The defendant's bracelets do not contain a central section which 
completely incloses the ends of the hoop. When the bracelet is off 
the hand, the free ends can be clearly seen, since the groove in which 
the ends of the hoop play is then exposed. When on the wrist, how- 
ever, the outer portion of the central section serves to screen the ends 
of the hoop. The défendant contends that the term "concealed 
groove," in the claim of the patent in suit, is a limitation to a groove 
which is completely inclosed, thus completely concealing the ends of 
the band at ail times. Complainants, however, say that this is an un- 
necessarily narrow construction, and that the mère cutting away of 
the under part of the complainants' central section or box would not 
avoid infringement. 

Though this contention is the subject of considérable argument, it 
does not seem of spécial importance. The language is capable of either 
interprétation, but the case does not dépend upon the adoption ot either. 

Complainants' expert, Mr. Schofield, in his testimony in rebuttal. 
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States that upon comparison of tlie Hiidson patent with tlie prior art 
he finds as f ollows : 

"I flucT as new the removal of tlie projecting pins for operating the baïul, 
îind the substitution of a continuous plate, capaljle of being hlglily oruameiited, 
for tlie slotted plate of the Bugbee patent." 

The removal of the projecting pins would not affect the opération 
of the Bugbee bracelet, and the différence between Bugbee's slotted 
plate and the continuous plate of the patent in suit in capacity for 
ornamentation is a matter too unsubstantial to constitute a patentable 
différence. 

As I am of the opinion that the patent in suit is void for anticipa- 
tion by the patent to C. R. Bugbee, No. 395,108, it becomes unnecessary 
to consider the other patents cited bv the défendant, namely. No. 331,- 
033, to H. E. Chadwich, Novembef 24, 1885 ; No. 134.735, to T. L. 
Cornell, June 4, 1873; No. 133,291, to A. O. Baker, November 26, 
1872. 

The bill will be dismissed. 



AUERBACII T. INTERNATIONALE WOLFRAM LAMPEN AKTIEN 

GESBLLSCIIAFT. 

(Circuit Court, S. D. New York. October 28, 190!).) 

1. COIÎPORATIONS (§ 0()S*)— FOREIGN COKPOUATIONS— PUOCESS— SeBVICE BT PUB- 

LICATION— NEW York Statuts. 

Under Code Civ. Proc. N. Y. § 1780, which dénies the right to sue a 
foreign corporation in certain cases uiiléss the plalntifC is a résident of 
the State, as construed by the courts of the state, on an application in 
sucli a case for an order for service by publication under Code Civ. Proc. 
N. Y. § 439, an avernient of such résidence in the moving papers is Jiiris- 
dlctlonal, and it eannot be supplied by amendnient. 

[]<]d. Note. — For other cases, see Corporations, Cent. Dig. § 2C25 ; Dec. 
Dig. § 668.* 

Service of process on foreign corporations, see notes to Eldred v. Ameri- 
can Palace-Car Co. of New Jersey, 45 O. O. A. 3; Cella Coniinission Co. 
V. Bohlinger, 78 C. C. A. 473.] 

2. Appearance (§ 9*)— What Constitdtes General Appeabance— New York 

Statute. 

Under Code Civ. Proc. N. Y. § 421, which provides that a defendant's 
appearaiice must be luade by serving a notice of appearance or a copy of 
a demurrer or auswer, the service of a notice of removal of a cause to 
the fédéral court, niade by attorneys for a défendant, does not constitute 
a gênerai apiiearaiice by the défendant. 

[l'il. Note. — For other cases, see Appearance, Cent. Dig. § 50; Dec. Dig. 
§ 9.*] 

Action by Julius Auerbach against the Internationale Wolfram 
Lampen Aktien Gesellschaft. On motion to vacate order for service 
by publication. Motion sustained. 

*Fpr other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Fraser & Usina, for tlie motion. 
Foulds & Galland, opposed. 

WARD, Circuit Judge. iVIotion bj' défendant, who appears specially 
for that purpose only, to vacate an order directing service of the sum- 
mons by publication, which was made in the state court before the 
cause had been removed into this court. 

Section 432 of the Code of Civil Procédure provides that service 
of a summons upon a foreign corporation shall be made upon the 
président, vice président, treasurer, assistant treasurer, secretary, or 
assistant secretary, or any ofificers performing corresponding func- 
tions under another name, or upon a person duly designated by the 
corporation to receive service. If no such persons can with due dili- 
gence be found, and the corporation bas property within the state, or 
the cause of action arose therein, service of the summons may be 
made upon the cashier, a director, or managing agent within the state. 
Section 439 provides that an order for the service of the summons 
upon a foreign corporation by publication may be made upon a verified 
complaint showing a sufficient cause of action and proof that the plain- 
tiS bas been or will be unable with due diligence to make personal 
service of the summons. 

The défendant objects that the plaintiff in bis affidavit did not 
expressly state any effort to serve the summons on a vice président, 
assistant secretary, or assistant treasurer. But I am quite satisfied, 
on ail the papers, that there was no such officer within the state, and 
that the plaintiff bas used due diligence in the premises. 

The défendant next objects that section 1780 of the Code of Civil' 
Procédure prohibits an action against a foreign corporation in cases 
of which this is one, unless the plaintiff is a résident of the state, and 
that neither the complaint nor any of the papers on which the order 
of publication was made stated that to be the fact. Such an averment 
as a ground for an order of publication under section 439 bas been 
held by the courts of the state of New York to be jurisdictional, the 
want of which cannot be cured by amending the complaint. Laden- 
burg V. Bank, 87 Hun, 274, 33 N. Y. Supp. 821 ; Poster v. Regulator 
Co., 16 Mise. Rep. 147. 37 N. Y. Supp. 1063 ; Bogert v. Otto Cas En- 
gine Works, 28 App. Div. 463, 51 N. Y. Supp. 118. I feel that I ought 
to follow thèse authorities, and therefore sustain this objection. 

But the plaintiff contends that this defect, if it is one, is immaterial, 
because the défendant bas actually appeared generally in the action, 
by virtue of the fact that its attorneys served on the plaintiff's attor- 
neys a notice of removal of the cause into this court, signed by them 
as attorneys for the défendant. The act of removal by attorneys does 
not itself amount to a gênerai appearance, even though no réservation 
is made as to the character of their appearance in the pétition. Wa- 
bash Railway Co. v. Brow, 164 U. S. 271, 17 Sup. Ct. 126, 41 h. Ed. 
431. I do not think the mère notice f rom them that tbey hâve removed 
the case amounts to more, especially as such a notice would not be a 
gênerai appearance in the state courts ; section 421 of the Code of Civil 
Procédure providing as to appearance ; 
173 F.— 40 
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"TI;e defendant's appearance niiist be made by serving upon the plaliitiffi's 
attorney withln tweiity days aftor service of tlie summous exclusive of tlie 
day of service, a notice of appeaiaiite or a copy of a demurrer or of an an- 

swer." 

Motion granted. 



TJNI'PED STATKS ex rel. NICOT.A v. WIIXIAMS. 

UNITED STAÏES ox vel. GENDEIUXG v. SAMB. 

(District Court, 8. I). Kow Yorli. Octoljer 29, 1909.) 

1. CiTIZENS (§ 7*) — ilAKRIAtSK OF ALIEN WOMAN TO ClTIZKN. 

Tlie uiarriaf^e of a woiuau wlio is a sub.iect of the Turkish Eiinpire 
witli an Anioricaii citizen mal;es lier a citizen of the tJuited States, and 
tlie faet that after her iiiarriaiio. aiid liefore slie reaches tlie United States 
with her husiinnd, she niay hâve contracted soine disease which would 
hâve excluded her as an alieu, will not warrant her exclusion. 
[Ed. Note. — For otlier cases, sec Cltizens, Cent. Dig. § G; Dec. Dig. § 7.* 
Citizenship of luarried woinen, see note to Ilopkins v. Fâchant, Cô C. 
C. A. 5.] 

2. Habeas Corpus (§ 23*) — Immigiîation— Ueview oe Décisions of Dei'akt- 

MENT. 

Where the right of a per.son to enter the TJnited States, <']ainied on the 
groniid of citizenshiij, Is denied by the inunigration otticers, and dépends 
wholly on a question of law, siich question niay l)e reviewed hy the courts 
on a writ of halieas corpus. 

[Ed. Note. — For other cases, see Habeas Corpus, Dec. Dig. § 2;:!.* 
Jurisdiction of fédéral courts, see note to In re Huse, 25 C. C. A. 4.] 

3. CiTIZENS (§ 7*) — Markied Woman— Natusalization of Husband. 

Petitioner, who was a citizen of Holland, married an alieu in New York, 
but afterward deserted hini and returned to Holland with a parauKUir. 
Refore she retnrn(>d to thls country her husliand became a naturalized 
citizen of the United States. flcW, that as, under the law both of Hol- 
land and tlie United States, the wife's eitizenshi]> is that of the husbaud, 
she became a citizen of the United States on tlie naturalization of her 
husband, and that her status and riglit to enter this country ou her re- 
turn were not affec'ted by the fact of lier désertion. 

[Ed. Note.— If'or other cases, sec Citizens, Cent. Dig. § G; Itec. Dig. | 7.*] 

Habeas corpus proccedings, on relation of Tlial<la Nicola and Bertlia 
(iendering, respectively, against William Williams. Petitioners dis- 
charged. 

Thèse are two cases involving niuch the snnio question. lu tlie flrst case a 
naturaliîsed citizen left this country and weut to Syrhi. a jiart of tU(> dominions 
of the Sultan of Turkoy, aud there married the rclator, a subjeet of tliiit 
potentats. After liviug sonie tiuie in that country with her, he now briugs lier 
to the United States, iiiid she has hoen stopped by the imniigriitiou autliovities 
ou the ground that slie is sutferiiig troin traclanna, a disi-ase which coiicededly 
would exclude her, if she be au jilieu. The question, tlierefore. arises as tu 
wbetlier she is a citizen, aud so eutitled to admission. 

In the second case the relatiu' iniuiigrated into this country froiu Holland. 
and subsequently married a Dutclnnan, who was likewise an alieu, aud with 
whoni she livi'd in the city of New York. Tbereafter she left her husband aud 
begau living with a paramour. Subsefiuently she and hei' par.-imour weut back 
to iloUaud, and while she was there her husbiiiid bec-une a naturalized citizen 
of this country. She now seeks to returu, au<l is stopfied at ICllis Island on 
the grouud that she is beiug imported for an iniinoral purpose. 

•For other cases see Bame topio & § numeer in Dec. & Am. Dlgs. 1007 to date, & Rep'r laijexos 
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Carell & Henkel, for relator Nicola. 

Kahn & Hegt, for relator Gendering. 

Henry A. Wise, U. S. Atty., for Commissioner of Immigration. 

HAND, District Judge. Under several state authorities the mar- 
riage of a vvoman in a foreign jurisdiction to a citizen of tliis country 
is within section 1994, Rev. St. U. S. (U. S. Comp. St. 1901, p. 1268). 
Halsey v. Béer, 52 Hun, 366, 5 N. Y. Supp. 334; Headman v. Rose. 
63 Ga. 458; Kane v. McCarthy, 63 N. C. 299; Burton v. Burton, *40 
N. Y. 359. This body of authority should, I tliink, be conclusive upon 
me, in spite of the fact it is not strictly binding, even if it did not 
satisfy me in principle. However, I am satisfied on principle that both 
thèse women are citizens. Assuming that no sovereign can change the 
allegiance of the subject of another, while the subject is not within 
the territorial jurisdiction of the first, in thèse cases the native sov- 
ereign of each woman has relinquished her allegiance. Under the law 
of the Ottoman Empire, of which the relator in the first case was a 
subject, the relator's marriage with a citizen of this country changes 
her allegiance. This is clearly implied from the Turkish Nationality 
Law of January 26, 1869 (article 7) : 

"La femme Ottomane qui a époiisf' un étranger peut, si elle devient veuve, 
recouvrer sa qualité de sujette Ottomane, en faisant la déclaration dans 
les trois années qui suivront le décès de son mari. Cette disposition n'est 
toutefois appllc-able qu'à sa personne : ses propriétés sont soumises aux lois 
et règlements généraux qui les régissent." 

This received construction in the Circular Addressed to the Gov- 
ernors General of the Vilayets of the Empire, March 26, 1869, in which 
is the following: 

"Comme la femme Ottomane qui épouse un étranger cesse d'être sujette 
Ottomane, l'Article 7 lui accorde la faculté de recouvrer, si elle devient veuve. 
sa nationalité originaire, en le déclarant à l'autorité Ottomane dans les trois 
ans qui suivront la mort de son mari." Martens, Nouveu Recueil General de 
Traites, Deuxième série. Tome XIX, pp. 658, 659. 

It is urged that our own act does not cover the case, but that only 
she may be naturalized who might at the time be admitted as an alien. 
The words are "who may herself be lawfully naturalized." I cannot 
change the words to "admitted and naturalized." Certainly they refer 
to the classes as defined by the naturalization law. If an alien woman 
is once admitted, and then marries, would it be an answer to her claim 
of citizenship that she had trachoma when she married? If not, then 
it cannot be the case when she acquires the same right while out of 
the country. Besides, there is no pretense that she had trachoma when 
she was married, and at that time she could hâve been admitted. That is 
the point of time that counts, and at that time each sovereign consented 
to the transfer of allegiance. It cannot be that our consent was dé- 
pendent upon her physical présence hère. 

As to jurisdiction, I think that in spite of United States v. }u Toy, 
198 U. S. 253, 25 Sup. Ct. 644, 49 L. Ed. 1040, the rule governs of 
Gonzales V. Williams, 192 U. S. 1, 24 Sup. Ct. 171, 48 L. Ed. 317. 
It is true that in that case the court alludes to the chatige in the statute ; 
but the words of the act of 1894 were in substance precisely like those 



(>28 173 FEDERAL REPORTER. 

of the act of 1903. Where allegiance dépends wholly upon a question 
of law, the court must review that question and décide upon it. 

Therefore let an order go releasing the relator from custody. 

In regard to the Gendering Case, I need add but little. The law of 
Holland is the same as the law of Turkey in regard to the acquisition 
by a woman of a new allegiance through marriage. "Law relating to 
Netherlands Citizenship," 1893, art. 7 : 

"Netherlands citizenship sliall lie forfeited by * * * (2) Marriage in the 
case of a woman." From "Law of Naturalization," Prentiss Webster, ISOÏi, 
p. 260. 

The only remaining question is whether the fact that the woman 
had left her husband and was living with a paramour changed this 
resuit. The adultery of the spouse in no sensé terminâtes the marriage 
relation, which endures until it is dissolved by a compétent tribunal. 
It is not material whether the woman acquired a new domicile or not. 
Even change of domicile of the spouses did not affect the relation. In 
this case the allegiance of the husband détermines that of the wife by 
consent of both sovereigns. If the wife's infidelity in this case changed 
the relation, so must it in the case of any other infidelity. Certainly 
nothing is added by the fact that she bas openly lived with her 
paramour and with him left the country. She remains sub dominio 
mariti, however she may disregard her obligations. 

Therefore let an order also go in the Gendering Case releasing the 
relator from custody. 



NORTHERN UNION GAS CO. v. MAYER et al. 

(Circuit Court, S. D. New Yorli. August 16, 1900.) 

'tAS (§ 14*)— Suit to En.ioin Enforcement of Statute Fixin& Pbice — Dis- 
tribution OV EXCESS PaYMENTS IMPOUNDED. 

Order settled for distrii)utiou of excess paynients for gas made T)y con- 
sumers and deposited by tlie conipany witli a spécial niaster under a prior 
order. 

[Ed. Note. — For other cases, see Gas, Dec. Dig, § 14.*] 

In Equity. On settlement of order. 

Cortlandt Betts, for complainant. 

George S. Coleman, Robert C. Taylor, and Francis K. Pendleton, 
Corp. Counsel, for défendants. 

LACOMBE, Circuit Judge. The order directing disposition of the 
undistributed balance of excess charges for gas, deposited with the 
spécial master by this company, is filed herewith. 171 Fed. 602. In- 
asmuch as it has been stated that it will be appealed from, no action 
will be taken under it for a week, and, in the event of an appeal being 
sued out in the interval, none will be taken until the appellant shall 
bave had an opportunity to be heard. 

When the spécial master's request for instructions was under ad- 
visement, it was thought that any persons who had heretofore paid ex- 
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cess charges for gas and, despite the extensive advertisement of the 
progress of repayment which the news columns of the varions daily 
papers hâve contained, had given no indication of a désire to recover 
them during the period allowed by the state statutes for the recovery of 
money thus disposed of, would in ail probability never make applica- 
tion. It was not expected that they would appear 10 or 20 years hence. 
There was no intention to eut them ofï summarily; but it did seem 
désirable that some time limit should be placed on the industry, fre- 
quently by misrepresentations, persuades the poor and ignorant to 
part with their claims for a few cents and then prosecutes them vigor- 
ously for dollars. Since, however, the language used in the opinion 
might be misconstrued, it has been somewhat modified in the order. 

Suggestion has been made that thèse funds are in the registry of the 
court. The order proposed by the corporation counsel apparently so 
treats them. This is a mistake. They never were covered into the 
registry, because no private consumer was a party to the suit, the city 
of New York paid no excess charges, and the court expressly refused 
to make any order which should affect him. "Any consumer who 
might be asked to pay the old rate was left by the order entirely free 
to décline to pay it." AU payments of excess over that rate were en- 
tirely voluntary, so far, at least, as any action of this court was con- 
cerned. Consolidated Gas Co. v. Mayer (C. C.) 146 Fed. 151 ; Richman 
V. Consolidated Gas Co., 186 N. Y. 213, 78 N. E. 871 ; Central Trust 
Co. V. New Amsterdam Gas Co. (C. C.) 167 Fed. 983. The original 
order enjoined only the Attorney General and the district attorney from 
instituting and prosecuting actions to recover the cumulative penalties 
prescribed by the gas act of 1906 (Laws N. Y. 1906, p. 235, c. 125). 
It was thought that thèse provisions were void under décisions of the 
Suprême Court, a conclusion which has since been approved by that 
court. Willcox v. Consolidated Gas Co., 212 U. S. 53, 29 Sup. Ct. 192, 
63 L. Ed. 382. 

The amount of the bond is not stated in the order, because the un- 
distributed balance is being gradually reduced on notification from 
consumers of change of address. It is now less than $18,000. The 
amount can be fixed wben the bond is prepared. 



PUSET & JONES T. PBNNSTLVANIA PAPER MILLS. (1.) 

(Circuit Court, M. D. Pennsylvania. Oetober 1, 1909.) 

No. 19, May Term, 1906. 

1. EECEIVEES (§ 194*) ACCOUNTINO AND COMPENSATION— COUNSEL PeES. 

The accounts of a recelver and the manner of keeplng them eonsldered 
and approved, and allowances made for his services and counsel fées. 
[Ed. Note. — For other cases, see Recelvers, Dec. Dlg. f 194.*] 

2, Receivebs (I 92*)^Management or Pbopeett— Condtjct of Business. 

A recelver Is not chargeable wlth a loss resultlng from his conduct of 
a business, where It vcas done nnder directions of thegcourt at the In- 
stance of parties In Interest, and the loss was not due t^any fault of his 
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In managemeut, and the business was kept track of and discoiitlnued when 
it became apparent that It was not profitable. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 160; Dec. Dig. 
§ 92.*] 

In Equity. On exceptions to the account of James B. Watson, 
receiver. Account confirmée! as corrected. 
See, also, 163 Fed. 672; 173 Fed. 634. 

S. B. Price, for exceptants. 
Harry S- Knight, for receiver. 

ARCHBALD, District Judge. The exceptions will be taken up and 
disposed of in their order. 

1. It would hâve been well for the receiver to hâve charged himself 
w^ith the inventory, and to hâve taken crédit, according as it was dis- 
posed of, which would hâve enabled those interested to keep better 
track of it. It is said that this was not practicable, because of the man- 
ner of running the business, which the court sanctioned, and, if this be 
so, that is the end of it. At ail events it is not vital. That the receiver 
bas accounted for ail that came into bis hands from that source, there 
can be no question, and that is ail in any event that can be avSked of 
him. 

2, 3, 4, 5, and 6. Thèse exceptions ail relate to the subject of re- 
ceiver's certificates, but, except the last two, are of no particular sig- 
nificance. In order to try and put the property into working shape. 
the receiver was authorized to borrow money to the extent of $30,000 
and issue receiver's certificates. Complaint is made that the account is 
not so stated as to disclose whether the funds obtained were in fact ap- 
plied to this purpose, expenditures on improvement account being min- 
gled with operating expenses. But this only goes to the form of the 
account, and the way thèse expenditures are kept track of, as to which, 
it is said, the same as with regard to the inventory, that the only prac- 
ticable course was followed. At the most, if the exceptions were sus- 
tained, it woUld merely call for a restating of the account, in order, if 
possible, that it might be more informing. But this does not seem 
to be necessary. Full opportunity was given to examine the receiver 
with regard to just how the money obtained on the certificates was 
expended, without anything being elicited to call \yhat he had done in 
question. Conceding that certificate holders were interested to see 
that the money raised went into the property, it being ordered for that 
purpose and affecting their security, as nowhere near enough was 
bid at the sale to cover the certificates, the diversion would hâve to be 
large to be of any materiality, and, if it was, there would be no diffi- 
culty in detecting it. In either alternative the subject is of no consé- 
quence. But the fact is, as shown by the account, that some $5,600 
over and above the $30,000 authorized was expended in betterments, 
which the exceptants in fact complain of, so that the receiver was 
in no way der^ict in this respect; in addition to which, an effort is 
made in the account to point out as clearly as possible, item by item, 
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the expenditures chargeable to the receiver's certificates, which specif- 
ically meets the objection that this is not indicated. 

7. The objection that the receiver has not charged himself with the 
rent received from the lease of the mill, authorized with the Penn- 
sylvania Paper Company, is due to a misconception. An examination 
of the account shows that both the rent paid and the materials and 
supplies sold to that company are fully given. The receiver might 
bave made a separate statement of the débits and crédits bearing on 
this point, which would perhaps hâve made things clearer, but he was 
not bound to do so, and it does not render the account objectionable 
that he did not. 

8 and 9. The balance of $1,238.80, due to Struthers & Wells, on 
construction work, was expressly approved by the court in the fore- 
closure decree. But even if open to objection notwithstanding that, 
there is nothing suggested to call in question the propriety of its allow- 
ance. It is due for improvements made at the mill, which went to 
enhance the value of the plant, and so to increase the security of the 
receiver's certificates, of which the holders ought not to complain. 
And the fact that the amount expended exceeded the original estimate 
is of no conséquence, so long as it was necessary to accomplish what 
was set out to be done, of which I am fully satisfied. Nor, as an un- 
settled debt of the receivership, are the certificate holders in a position 
to question it, as I hâve endeavored to point out elsewhere. 

10. There is no objection, as I understand it, to the receiver's having 
retained counsel to défend against the mechanic's lien of the Newhall 
Engineering Company, entered in the common pleas of Columbia coun- 
ty, on whicb a scire facias was issyed and brought to trial. There was 
no one else in shape to contest it, the Pennsylvania Paper Mills Compa- 
ny being bankrupt ; and. as the resuit of the contest, the claim was re- 
duced from $17,000 to $8,000, to the material advantage of ail parties. 
The only question, therefore, is as to the amount to be allowed to 
counsel in this connection. Mr. Ikeler was paid $100 as a retainer, and 
$ôOO more is asked for, to be divided between him and Mr. Knight. 
The case took a week to try, and something more than that to prépare 
for, and the amount in controversy involved some responsibility. It 
seems to me, however, that $500 in ail is a fair allowance for thèse 
services. In some jurisdictions, perhaps, this amount would be re- 
garded as meager. But, ail things considered, it is about right, in my 
judgment herc, and will be allowed accordingly. 

For gênerai services in the course of the receivership, $3,500 is fur- 
ther asked for Mr. Knight and Mr. Scarlett. Mr. Scarlett appeared 
at the beginning of the case, and is said to hâve been consulted to a 
certain cxtent subsequently. But, so far as I can see, hc has done 
nothing appréciable beyond that. Separating the allowance to him 
from that going to Mr. Knight, $500 ought to cover it. The services 
of Mr. Knight, however, hâve been extended and arduous, both in 
the way of counsel and the procuring of orders in court from the 
time the receiver was appointed in March, 1906, until the account 
was filed in December, 1908, some two years and nine months later ; 
for u'hich $2,000 is cértainly not out of the way, as things are reckoned. 
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It is true that $800 lias aiready bcen allowed and paid liim. And lie is 
to receive $250, as just stated, on account of the défense of the Newliall 
claim, which woiild run the amount up to over $o,000, and seera some- 
what more tlian it ought to be. Under the circumstances, I think the 
$800 should be taken as a paynient on account of the $3,000 now al- 
lowed, and not in addition to it, limiting the aggregate counsel fces 
in the case to $3,000, which is qnite a substantial total. It is to be 
noted that the $350 allowed to Mr. Knight, as attorney for the spécial 
master who conducted the foreclosure sale, is not included in this, 
but may be properly considered in judging of what altogether he gets 
ont of the transaction. 

11, There can be no valid objection to the receiver's expenses. 
Thèse were made necessary by his varied duties, and represent actual 
cash disbursements, which he could hardly be expected to pay out of 
his own pocket. Nor is anything suggested to in any way impeach 
their integrity. The compensation to be allowed him dépends on the 
character and extent of the services rendered, as well as the responsi- 
bility assumed in the care and management of the property. There 
has been paid to the receiver on this account $1,300, and $2,500 more 
is asked for, in addition to which there is a fee of $150 for condiicting 
the foreclosure sale as spécial master, making a total, ail told, of 
$3,950. The receivership extended over a period of two years and nine 
months, and the duties involved were by no means light or simple. 
Taking ail that is asked, it would amount to about $120 a month on 
an average, which is as little as could be expected for any one of 
sufificient ability to meet the requirements of the position. It is to be 
remembered that, in taking such a place, a person has to put aside 
his ordinary pursuits and be subject to ail manner of demands upon 
his time and attention, in a matter which is merely temporary, and can 
add nothing of permanent advantage to him, if, indeed, it does not 
prove an actual détriment. There is also the possibility of being held 
liable for mistakes, involving serious responsibility, which no one 
ought to be asked to assume without being correspondingly com- 
pensated. 

12 and 13. Thèse exceptions do not go to anything in the account, 
the burden of their complaint being simply that the business was not 
conducted by the receiver at a profit, running behind, instead of mak- 
ing something. This is not a fact, although it is true that the receiver- 
ship as such was a failure, and had better never hâve been entered 
upon. No one regrets this more than the court, the sequel justifying 
the reluctance with which it was agreed to in the beginning. Eut 
whatever mistake was so made, the receiver, of course, is not re- 
sponsible. He did the best that he could, taking the advice of those 
on whom he had the right to rely, and among theni Mr. Egolf, one of 
thèse very exceptants, and going to the court also for directions. The 
trouble was, he was attempting the impossible. The property of the 
défendant company as a paper plant was a failure, and had been from 
the outstart, and there was no chance to make anything out of it — 
at least, not by a receivership. It is said that the receiver was bound 
to see that he did not fall behind, and that, if he ran at a loss, without 



PUSEY & JONES V. PENNSYLVANIA PAPER MILLS. 633 

taking pains to know it, he is liable. Gutterson v. Lebanon Iron & 
Steel Co. (C. C.) 151 Fed. 72. But while this may be true, there is 
nothing to show that he did not take due précaution to know the condi- 
tion of the business as lie went along, or that he kept on at a loss 
after the fact had been brought home to him. The mistake, if any, was 
not 80 much in running the plant, as in undertaking to make it over. 
The receiver was encouraged to do this, however, by those who were 
supposed to know, and is not to be blamed for it. Nor hâve the cer- 
tificate holders any standing to complain upon that score, the mill 
having been operated for less than a month after the first certiiicates 
were negotiated, and the money raised on them being expressly author- 
ized for the purpose of making improvements. There is much more 
that could be said in justification of the management of the receiver, 
but it is not necessary. It is easy to complain when things go wrong, 
but, so far as the receiver is concerned, there is no just cause for it in 
the présent instance. 

14. The plant had to be kept insured, without which the receiver, 
in case of loss, would clearly hâve been chargeable. The policies taken 
out overran the receivership. But that could not very well be helped, 
the end being uncertain, and it bas since been adjusted, and a rebate of 
$391.20 secured, by which the amount claimed on this account will be 
reduced; which answers every objection. 

15. It is charged that the receiver allowed the taxes to become over- 
due, and should therefore be held responsible for the added penalty. 
It would bave been well, of course, if they had been paid in time, and 
if they were not, through neglect, the conséquence suggested should 
follow. But the trouble was that the receiver had no money vi^ith 
which to pay at the time, and there was no way to get it. He could not 
be expected, of course, to raise it by a pledge of his individual crédit. 

16. Objection is made to the amount due for engineering services. 
But thèse were incurred in the attempt to make over the plant, which 
was undertaken at the instance of those who were interested. And 
while, as said above, it was a mistake to attempt it, it is too late to 
discuss that now, and no blâme attaches to the receiver on account of it. 

17. In accepting the bid of Struthers & Wells for putting in the wash 
tanks and blow pit, the receiver acted under the advice of Mr. Egolf, 
who, as the largest individual holder of receiver's certificates, is one 
of the principal exceptants. But, leaving him out, it is of no consé- 
quence that there was a lower bid. The question was, wdio was the 
best bidder, as well as the lowest ; and the reasons given for selecting 
Struthers & Wells, which it is not necessary to go over, entirely jus- 
tified it. 

18. The right of the receiver to compensation is attacked because the 
business, as it is said, was conducted negligently, and without regard 
to the interest of creditors ; it being suggested, among other things, 
that the court was not fully advised of the facts when the receiver's 
certificates were applied for. There is not a particle of évidence to 
sustain thèse charges, and they might well be passed over in silence, 
except that it would not be just to the receiver. Not only is he vindi- 
cated in what bas been said above, but the records of the case show that 
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he was careful to an eminent degree in looking after the interests of 
ail parties concernée!, undertaking nothing without first fully advising 
himself upon the subject, and reporting the matter to the court so as 
to be authorized to do it. It is no fault of his if bis etïorts to put the 
property upon a Sound basis did not prove successful. 

19. This exception harks back again to the failure of the receiver 
to charge himself with the inventory, it being at the same time com- 
plained that the construction and operating accounts are mingled. AU 
this has been considered above, and no further comment is caUed for. 

30. There is nothing in this that requires notice. 

31. The crédit claimed for the services of watchmen, $929.55, is 
said to be excessive. But, while this amount seems large, watchmen 
were necessary, and the receiver has explained what he was conipelled 
to pay, with which I am entirely satisfied. 

23. Objection is made that the expenses of the receivership are not 
entitled td priority over receiver's certificates. • But that, if not con- 
cluded by the foreclosure decree, is to be considered upon distribution, 
where it is fully discussed. The settlement of the receiver's account, 
with which we are now engaged, is another matter. 

The exceptions to counsel fées are sustained to the extent indicated, 
and the allowances therefor are reduced accordingly. The amount due 
for insurance is also to be credited with the rebate secured. The other 
exceptions are overruled, and the account is confirmed as corrected. 



PUSI-ri'' & .TONES V. rEXNSYLVANI.V TAPER MILES. (2.) 

(Circuit Court, M. D. Peunsylvauia. October 25, 1909.) 

No. 44, October Terni, 1008. 

1. Receivebs (§ 128*) — Peckiveks' Ckrtific.\tes— Expexses of Receivership 

— Pkioeity. 

An order of a court of eciuity which has iissuuied the manugement of 
property through its receiver, authoriziiig tbe issuance of receivers' cer- 
tificates, to be a first lieu on tlie property, inust be construed to give them 
priority over other liens only, and cannot be held to prevent the court 
from first paying the expenses of the receivership froni the proceeds of 
the property when sold. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 219 ; Dec. Dlg. 
§ 128.* 

Nature o>f certificates. see note to Postal Telegraph Gable Co. v. Vane, 20 
C. C. A. 350.] 

2. Rkoeiveks (§ 128*) — Jnsolvency Proceedings— Distuihution of Fund — 

Priohities— State Taxes. 

Taxes due the state of Peunsylvauia ou the propertv of a corporation 
which by Act l'a. .Tuue 1, 1889 (P. L. 43T) § 31, are made a lien from tlie 
tlme they are due and payable out of the proceeds of auy judicial sale in 
préférence to any judgnient or lien, are payable from tlie proceeds of the 
conipany's property when sold in foreclosure proeeedings iu advanee of 
either liens or receivers' certificates. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 219 ; Dec. Big. 
§ 128.*] 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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3. MEfiiAxics' Ltkxs (§ 291*)—Enfoecement— Effect of Judgment. 

Unfler tbe law (if l'ennsylvanla a judgment on a mechanic's lien Is eon- 
oiusivo of the iixlebteùuess and the amount dne, but leaves open the ques- 
tion of the validity and standing of the lien which may be contested by 
other lieiiliolders. 

[Ed. Note. — For other cases, see Mecbanics' Liens, Cent. Dig. § 60S; 
Doc. Di?. § 201.*] 

4. Mechanics' Liens (§ 246*)— Enforcement— Right of Otiieb Lien Orecit- 

ORS TO COKTEST— EXCLUSIVBNESS OF StATDTORY REMEDY. 

The remedy given by Act Pa. June 4, 1901 (P. L. 442) § 2.3, wliich au- 
thorizes any person Interested to intervene in an action on a mechanic's 
lien and eoiitest the validity of such lien, is not exclusive, and does not 
det),'ir other lien creditors from («ntesting the validity of such lien in 
anoihor court wliich bas the distribution of tlie fund produced by a sale 
of the r)roperty. 

[Ed. Note. — For other cases, see Meehnidcs' Liens, Cent. Dig. § 431; 
Dec. Dig. § 240.*] 

.5. Mechanics' Liens (§ 25*)— Construction As Distinguisiied from Repaib 
OF Building. 

Where the puli> mill of a paper company was destroyed by tire, eontracts 
for rebuilding the saine and installiug niachiiiery therein to adapt it to the 
use of a new and différent process, the building being separate from the 
other buildings of the company and while operated in connection there- 
vvith being capable of independent opération, relate to the building of a 
new structure and not to the repair of an old one, within the ineaning of 
the Pennsylvania mechanic's lien law of June 4, 1901 (P. L. 4.31). 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. § 26 ; Dec. 
Dig. § 25.*] 

G. Mechanics' Liexs (§ 132*)— Time fob Piijng Statemekt of Lien— Exten- 
sion BY Additions to Remedy Defects. 

Where, on the original completion and equipment of a pulp mill by the 
contractor, it failed to develop the capacity contemplated, the subséquent 
doing of work and putting in of new and additional appl lances in an at- 
tempt to bring it up to such capacity, the fault not being that of the con- 
tractor, operated to extend the time for the filing of a mechanic's lien for 
the entire work, even though some of the new appliances were placed in 
a separate building, being designed to supplément those within the 
building. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. § 200 ; Dec. 
Dig. § 132.*] 

7. Mechanics' Liens (§§ 1-36, 186*)— Statembxt of Lien- Désignation of 
Building— Makufactubing Plant — Separate Buildings of — Curtilage. 

Under the Pennsylvania mechanic's lien law (Act June 4, 1901 [P. L. 
432] § 2), which provides that "every structure or other improveinent, and 
the curtilage appurtenant thereto, shall be subject to a lien," etc., the lien 
given is on the particular structure into which the labor or materials 
go, and its curtilage, and the fact that a new building upon its érection 
becomes a part of a manufacturing establishment does not extend the lien 
for materials to ail the buildings which make up the plant, old as well 
as new. A statement of lien for the construction of such building is 
therefore imalid, unless limited to the new building alone, so that others 
may be advised of its extent by the record. 

Nor is this affected by the fact that tho curtilage may properly in- 
clude the whole plant, and if too much is claimed may be eut down by 
the court to what it should be: the question beiug.oue of siiecification and 
extent of lien and not of curtilage, which bas flrst to be disposed of. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 215, 
315 ; Dec. Dig. §| 1,36, 18G.*] 
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8. Mechanics* Liens (§ 108*)— Time of Coiimencement— BEaiNNirra or Woek 

— Pkepaeatoey Cleabino Away of Ruins of Fibe— Woeds and Pheases 
—"Visible Commencement or the Woek upon the Geound." 

Under the Pennsylvania mechanic's lien law (Act June 4, 1901 [P. L. 437] 
§ 13), which provides that such liens, In case of original construction, re- 
late back and take effect "as of the date of the visible commencement up- 
on the ground of the worb of building the structure or other improvenient," 
the mère delivery of materials on the ground or the tearing down of the 
ruins of a previous building destroyed by fire to clear the ground is not 
sufficient to flx the date of the lien, but so mucU must be done of a per- 
manent character, as by the makiug of a substantial part of the excava- 
tion for foundations, as will apprise observers that a building is in prog- 
ress. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. § 300 ; Dec. 
Dig. § 168.*] 

9. Eeceivebs (§ 128*) — Distribution of Funds — Mabshalino of Liens — 

Waiveb of Peiobity by Supeeiob Lien in Favob of an Infekiob. 

That the holders of a mortgage, entitled to precedence over mechanics' 
liens, waived their right to priority in favor of recelver's certificates which 
•were subséquent to such liens, does not entitle the mechanics' liens to 
priority of paynient over the receiver's certificates from the proceeds of 
the property, where the fund for distribution is insufficlent to pay the 
mortgage. 

[Ed. Note. — For other cases, see Recelvers, Cent. Dig. §§ 219-222; Dec. 
Dig. § 128. •►] 

10. Receivebs (§ 128*)— CoNFLiCT OF Disteibution— Waiveb bt Supebior in 
Favoe of Infebioe— Peioeity as Between Receivebs' Cebtificates, Me- 
chanics' Liens, and Fiest Moetgage. 

Tn Pennsylvania, where the lien of the first créditer is superior to that 
Of the second, but inferior to that of the third, and the lien of the second 
Is superior to the third, the first créditer will take the fund beeause of his 
superiority to the second, by reason of the superlority of the second over 
the third. Where, therefore, a mechanic's lien was Inferior to a first 
mortgage to secure a bond issue, and the right of bondholders were waived 
in favor of recelvers' certificates made by order of court a first lien on the 
property, the fund, if not sufficient to satisfy the mortgage, will be 
awarded to the recelvers' certificates. 

[Ed. Note.^ — For other cases, see Recelvers, Cent. Dig. §§ 219-222 ; Dec. 
Dig. § 128.*] 

In Equity. Suit by Pusey & Jones against Pennsylvania Paper 
Mills. On distribution of proceeds of foreclosure sale. Priorities of 
liens determined. 

See, also, 163 Fed. 672 ; 173 Fed. 629. 

S. B. Priée, for receiver's certificate holders. 
W. H. Rhavi'n, for first mortgage bond hoWers. 
Sheldon Potter and C. W. JMiller, for Newhall Engineering Co., 
mechanic's lien claimants. 

R. O. Brockway, for Beach Haven Brick Co. 

A. W. Duy, for the Commonvvealth of Pennsylvania. 

Harry S. Knight, for receiver. 

ARCHBALD, District Judge. The amount realized by the fore- 
closure sale of the defendant's property was $35,G00. The costs of 
sale, as fixed by the master's account, including local taxes paid, are 
$1,217.48, which leaves $34,383.53 to be distributed. Upon this, claim 

•For other cases see same topic & § numbek In Dec. & Am. Dlgs. 1907 to date. & Rep'r lAi"^— 
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is made for: (1) The unsettled expansés of the receivership ; (3) taxes 
due to the commonwealth ; (3) receiver's certificates ; (4) mechanics' 
liens of (a) the Newhall Engineering Company, and (b) the Beach 
Haven Brick Company; and (5) fîrst mortgage bond holders. This 
more than exhausts the fund, and calls for a détermination of the val- 
idity and order of priority of the différent daims. 

The unpaid expenses of the receivership, which preceded the fore- 
closure, as settled by the receiver's accounts, amount to $8,264.35, 
the items of which there appear. Thèse expenses are ordered to be 
paid by the foreclosure decree as a preferred matter, next after the 
costs of sale and of suit, but are nevertheless contested by the receiver's 
certificate holders, on the ground that such certificates were made a 
first lien on the property, subject only to the rights of the mechanic's 
lien claimants — the lien of the first mortgage bond holders having been 
waived — and cannot now, as it is said, be disturbed. Assuming that 
the question is open, notwithstanding the foreclosure decree, as it 
clearly is not (Grant v. Insurance Co., 106 U. S. 439, 1 Sup. Ct. 414, 
27 L. Ed. 337), there is no occasion to modify what is there adjudged. 
The court having taken the property into its hands to administer, by 
means of a receiver, may certainly provide for payment eut of it of 
the costs of so managing and administering upon it, save only so far 
as this interfères with existing liens. It was by virtue of this that a 
loan of money on receiver's certificates was authorized, and the same 
power which entitled the court to order this and secure it by a lien on 
the property enables it also to take care of the expenses incurred outside 
of that, in the courts of the receivership, which in this respect stand no 
dififerently and are of equal obligation. If without power to order the 
one, it was without power to order the other, the contention of the re- 
ceiver's certificates being self-destructive. It is said, however, that the 
court made the certificates a first lien on the property, and that, having 
contracted for this, it cannot afterwards let in anything to impair its 
own decree. But the court cannot bargain away its powers, if indeed 
it can be held to hâve donc so. It is not like the attempt to give priority 
to receiver's certificates over vested or existing liens, with which, par- 
ticularly in case of a private business corporation, it cannot of course 
interfère. By the order entered in the présent instance, authorizing 
the issuing of $30,000 of receiver's certificates, to which the mortgage 
bond holders assented (the rights of mechanic's lien claimants who did 
not, being saved), the certificates were made a first lien on the property 
of the Company, and, according to this, they will now be respected and 
enforced, but not to the préjudice of what it was found necessary to do 
in the interest of ail parties concerned, including the certificate holders 
themselves, as called for by subséquent events. The court, in so pledg- 
ing the property of the company, cannot be held to hâve tied its hands 
or stripped itself of authority to deal with it to this end. If that was 
not expressed in the order, it was implied. As said by Judge Jenkins, 
in Anderson v. Condict, 93 Fed. 349, 353, 35 C. C. A. 335, 339: 

"It is not presumable that the ceurt would divest Itself of the power to pay 
the expenses of opérations which it had assumed. That would be an act of 
felo de se." 
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What, it may well be asked, would hâve become of tlie receiver's cer- 
tificates, if it had so left them in the lurch ? The priority given them by 
the order had relation to their standing with respect to other in- 
cumbrances, and was not with the idea of preferring them over admin- 
istration expenses, subsequently incurred, which may therefore prop- 
erly be first paid ont of the proceeds of this sale, as provided in the 
foreclosure decree. 

Four years' taxes were due to the commonwealth, on bonds and 
stock, at the time the receiver was appointed; and on June 15, 1908, 
an account was settled for them against the company, by the Auditor 
General, to the amount of $388, on which a statement of lien was 
entered, July 21, 1908, in the oiifice of the prothonotary of the county, 
as provided by statute. Thèse taxes became a lien from the time they 
were due, and are payable by law out of the proceeds of any judicial 
sale, in préférence to any judgment, mortgage, or othér claim on the 
property, even though entered before them. Act Pa. June 1, 1889, 
§ 31 (P. h. 437). They are therefore payable now in advance of the 
mechanics' liens and receiver's certificates, and possibly also of the 
administration expenses, as to which, however, it is not necessary to 
express an opinion, there being enough in any event to take care of 
both. Thèse taxes bear interest at 13 per cent, from 30 days after 
they were settled, which, calculated. up to September 29, 1908, the 
day of sale, makes them amount altogether to .$294.30. 

The disposition of the rest of the fund dépends on the validity and 
standing of the two mechanics' liens which hâve been mentioned. Both 
bave been reduced to judgment, so that the amount on them is re- 
moved from controversy, the claim of the Newhall Engineering Com- 
pany being fixed at $8,000, with interest from June 6, 1908 ; and that 
of the Beach Haven Brick Company at $325. .50, with interest from 
July 24, 1908. Both are alleged to be defective in form, as well as 
filed too late, and in any event to be postponed to the first mortgage and 
the receiver's certificates. Thèse questions dépend on a number of 
considérations, and are not altogether easy of solution, calling, in con- 
séquence, for a somewhat extended discussion. 

As just stated, the judgments recovered on the mechanics' liens are 
conclusive of the amount due on them, and so also are they of whether 
the work was done satisfactorily and in accordance with the contract, 
thèse being matters going to the merits, and concerning only the im- 
médiate parties. But vidiether the statement of lien conforms to the 
requirements of the statute, or was entered in time, and to what date, 
if any, it relates back, afifect the character and standing of the lien, 
and are therefore open to inquiry. This is settled by a number of 
décisions, only one or two of which need to be referred to. Norris' 
Appeal, 30 Pa. 133; Safe Deposit Company v. Iron & Steel Co., 17G 
Pa. 536, 35 Atl. 229. Nowhere is the law better stated, except in one 
particular, than in Nolt v. Crow, 23 Pa. Super. Ct. 113, where the 
controversy vi'as between a mechanic's lien on which judgment had 
been obtained, and an apparently earlier mortgage : 

"Apart from tlio allegod delay in flling," as it is tliere said, "tlie principal 
ground on whicli the meeliauic's lieu is assaiied is tliat tlie contract l'or tlic 
work, wliich embraced 80 buildings, was entire, and not divisil)le ; tliat f ull 
performance bas not been shown ; and that without fuU performance there 
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can be no recovery or right to a lien. The measure of performance is a mat- 
ter that eoncerns only the parties to the contract. The owner may waive auy 
l'eature of It whlch is desigiied merely for his beneflt. He may, for Instance, 
waive delay in performlng, failure to complète, or defects in the quality of 
the worlf or materlals. It is suffieient if the elalmant has done to the satis- 
faction of the owner anything for which the law glves a lien. He Is not bound 
to perform hls contract, nor is the owner required to hold him to It, merely 
to serve the purpose of those who are not parties to it. If other incuiu- 
brancers may impeach his lien on the ground of Incompétent performance, they 
may with equal right impeach it for failure to perform wlthin the stipulated 
lime, or for defects In the work or materlals. The owner may stand on the 
letter of the contract, and hold the claimant to its terms, if he so chooses, but 
strangers to the contract hâve no such right." 

This is a clear and comprehensive statement of the law, the correct- 
ness of which is beyond dispute. The opinion, however, goes on to say : 

"And whatever the right of other Incumbrancers to contest the builcler"s 
right to a lien, while it remains in the form of a claim filed, it is barred by 
judgment on the claim. In the absence of fraud or collusion, such judgment 
is conclusive of the right to a lien. It is, however, conclusive only of this ; 
it has no effect in flxing prlorlty of lien, as agalnst other incumbrancers, and 
is not even prima facie évidence of the matters essentlal to prlorlty." 

The conclusiveness of the judgment upon the right to a lien, which is 
so apparently upheld, was not necessary to the décision, which was 
only concerned with the right of other incumbrancers to question the 
right of the claimant to a lien, because the contract had not been per- 
formed, and that part of the opinion was repudiated upon this ground 
by the same court in the later case of Prudential Trust Co. v. Hilde- 
brand, 34 Pa. Super. Ct. 249, where the right of such contesting cred- 
itors to inquire not only as to the matter of priority, but to go deeper 
and question the very validity of the lien, was assertcd and maintained 
in its entirety. Everything is open, therefore, in the présent instance, 
but the amount due and the matter of performance, and so far as 
necessary will be considered hère. 

Neither are the parties concluded by not invoking the remedy given 
by section 23, Act June 4, 1901 (P. L- 442), which is to be found in the 
margin.'- It is true that the act of 1901 is supposed to afford a com- 

1 "Any party having a lien agaiust, estate in, or charge upon the property 
included in such claim, may file hls pétition, uuder oath or alBrmation, aver- 
rlng that the date mentioned in the chilm as the time when the stnicture or 
other improvement was commeneod is incorrect, or that the claim is filed 
agalnst more land than should be .justly included therein. or that for any 
reason the claim is postponed to the rights of the petitioner, and praying au 
approprlate decree ; whereupon the court sliall graiit a rule upon such claim- 
ant to show cause why the relief prayed for should not be alluwed, and shall 
stay proceedings on the claim pending the heariug of the rule, should justice 
f^o require. At the instance of others than those personally served with the 
scire facias, such rule shall be allowed, though judgment be recovered on the 
claim. The court shall from the pleadings, aided as to the material disputed 
facts. If any, by dépositions, or by hearing at bar, make such order or decree as 
the facts shall warrant. Like proceedings shall he had if the pétition shall 
aver that the claim is for any reason invnlld, has been paid, waived or re- 
leased, or should not legally or equitably be allowed as a claim agalnst the 
property; but the material disinited facts in such cases, if auy, shall at the 
roquest of either party, he trled by a jury without further pleadings. When 
such request is granted by the court, the fact thereof shall be entered on the 
judgment index as a Us pendens, vi-ith the same effect as if a writ of scire 
facias had duly issued upon said claim." 
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plete System in itself on the subject of mechanics' liens (Todd v. Ger- 
nert, 223 Pa. 103, 72 x^tl. 24-9), and, ail prier statutes having been 
repealed, to be in effect a new enactment. It is also true tliat, where 
a spécial remedy is provided by statute, it is, as a rule, exclusive ; and 
that the right of any party interested to intervene, and hâve thc judg- 
ment of the common pleas as to whether a mechanic's lien for any rea- 
son is invalid, is given by this section. There are considérations, how- 
ever, by which it is to be regarded as cumulative and permissive, rather 
than exclusive, or at least that it is not binding in the présent case. 
It bas alvvays been open to other lien creditors to contest on distribution 
the validity of a mechanic's lien, in form or substance. Thomas v. 
James, 7 Watts & S. (Pa.) 381 ; Lauman's Appeal, 8 Pa. 473 ; Knabb's 
Appeal, 10 Pa. 18G, 51 Am. Dec. 472 ; Sicardi v. Keystone Oil Co., 149 
Pa. 139, 24 Atl. 161, 163. And this right bas been recognized and en- 
forced, the same since the act as before it. Dunbar v. Washington 
Foundry, 210 Pa. 58, 59 Atl. 434; Prudential Trust Co. v. Hildebrand, 
34 Pa. Super. Ct. 249. It was expressly declared indeed in the latter 
case that the section of the act in question had no eftect upon it. A 
clear intent ought, therefore, to appear to substitute the one for the 
other, in order to bave this provision of the act exclusive, which is not 
to be found in it. Where the right or the interest of a party, or the 
défense which he wishes to set up, can only be asserted with effect by 
intervening and being made a party to the lien or the proceedings upon 
it, as, for instance, when he seeks to strike down the lien on the merits, 
the statute no doubt must be f ollowed ; but not outside of that. A fund 
in court is still to be disposed of according to what is made to appear, 
which affects the standing and validity of such lien as respects other 
claimants. A lien void on its face, for example, is not to be enforced, 
merely because no steps hâve been taken in the common pleas to con- 
test it; and it is particularly inappropriate where the contestants, as 
hère, are receiver's certificate holders, whose lien was created by the 
order of this court, and who look to it to define and défend it, and 
who cannot be expected to submit to another court the matters upon 
which this dépends. 

The character of the structure, on account of which mechanics' liens 
are claimed, whether in effect a new building or merely an altération or 
repair of an old one, is material, the statemiént of lien being required 
to conform to this, and being fatally defective, if fîled for an original 
construction, where the work was merely bv way of repair (Wharton v. 
Investment Co., 180 Pa. 168, 36 Atl. 735, '57. Am. St. Rep. 629) ; and 
in the latter case also, having to be fîled within three instead of six 
months (Act 1901, § 10), and taking effect only from the date of fîling 
(section 13). The facts by which its character hère will be made to 
appear are as f ollows : 

The plant ofthe Pennsylvania Paper Mills was an old one, having 
been in opération for a long period of years prior to the transactions 
in question, and consisted of a number of more or less separate build- 
ings, located on a tract of land of about nine acres, at Catawissa, Pa., 
with a dam or pond adjoining, covering five acres more, by which it 
was supplied with water; ail being essential and devoted to the one 
vise of making paper pulp and paper. In 1902, the pulp mill, a frame 
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building at the rear of the boiler house, and containing the evaporator 
and incinerator, was destroyed by fire. The roof of the caiisticising 
plant, which was a part of the main building of the paper rnill proper, 
was also destroyed, although the building itself, below the roof, was 
not injured; and neither was the building in which the digesters were 
installed, nor the place vvhere the choppers were. While the opération 
of the plant was interfered with by the fire to a certain extent, the 
manufacture of paper at the paper mill proper was continued for 
about a year afterwards, and up to the time when the arrangement was 
made with the Newhall Engineering Company, July 3, 1903, for the 
rebuilding of the pulp mill. In rebuilding this mill, a change was 
made from ground wood pulp to soda pulp, and the plan of the mill 
was modified accordingly, being designed to embrace ail the depart- 
ments required in the manufacture of soda pulp — including a room 
where the logs were reduced to chips and screened ; a digester room, 
in which the chips were cooked; a washhouse, in which, after being 
cooked, the pulp was washed, screened, and prepared for use in the 
paper mill ; an evaporator room, in which the liquor was reduced suf- 
ficiently to be put into the incinerator ; an incinerator room, in which 
the liquid was burned to a black ash; and an alkali or causticising 
room, in which the soda received its final préparation. There were 
two contemporaneous contracts made with the Newhall Company, by 
one of which they were engaged as engineers to furnish plans and es- 
timâtes for the construction and equipment of the pulp mill and super- 
intend the exécution of the work on a commission basis, and, by the 
other, they were to make and supply at a specified priée certain ap- 
paratus, of their own spécial designing, to go into the mill, consisting 
of an evaporator, with the necessary outfit, a causticising plant, and 
two vifash tanks of a given capacity. Thèse contracts were carried 
out, although not begun for a year aftervi'ards, the paper mills Com- 
pany not being ready for it. The required buildings were designed, 
and their construction and equipment supervised, by the Newhall 
Engineering Company, and the specified apparatus supplied, the Penn- 
sylvania Paper Mills Company furnishing the materials for the build- 
ings and doing the work through an independent contractor. The 
work of rebuilding was begun the latter part of June or the first of Ju- 
ly, 1904, and completed about January 1, 190.5, the machinery which the 
Newhall people were to furnish being fully installed prior to April 1, 
following, and the whole plant being completed, and put in opération, 
making pulp, the latter part of that month, and so continuously op- 
erated from the spring of 190.5 to the fall of 1906, when it was shut 
down for the purpose of making further changes. 

In rebuilding the pulp mill, two things were sought to be efïected; 
To adapt it to the use of jack pine, which could be obtained near at 
hand, and to give it a capacity of 15 tons of pulp daily. This was 
understood by the Newhall Engineering Company, and the designs 
which they made, and the machinery which they furnished, were sup- 
posed to bave that in vievv, and to be effective for its accomplishment. 
The results secured, however, did not corne up to expectations, and 
were in fact far from satisfactory. The mill could not be made to 
173 F— 41 
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turn out the desired amount, and changes were accordingly suggested 
to try and remedy it. Among thèse, two additional washers were sup- 
phed and put in by the Newhall people in August and September, 1905, 
being installed in a small building adjoining the washhouse, specially 
erected for the purpose ; and four steel tanks, some two or three weeks 
later, which were set up in one end of the boiler house, a brick and 
frame building adjoining; and also an extra filter press, which was 
put in the latter part of November; besides other appliances made nec- 
essary in the same connection. Except for thèse changes, the work of 
the Newhall Engineering Company was complète in April, 1905. 
But on account of them, the représentative whom they had on the 
ground to supervise the construction was not finally withdrawn until 
the next December. 

The soda pulp mill, to which thèse observations apply, was entirely 
separate as a building, as well as a department, from the gênerai 
paper mill establishment. While it adjoined the paper mill proper, 
there was no structural connection between them, and each could be 
operated independently of the other. The woodhouse, also, although 
connected operatively with the pulp mill, was a distinct building ; while 
the incinerating, the causticising, the evaporating, and the digesting 
department, making up the pulp mill, were ail under one roof, being 
simply separated by division walls between them. 

There can be no question, upon this showing, that the work of erect- 
ing the soda pulp mill after the lire was not a mère matter of restora- 
tion or repair, but constituted an entirely new and substantial struc- 
ture, for which a lien, upon that basis, directly lay. It was not con- 
fined to patching up or making good the inroads of the fire on a build- 
ing the material portion of which remained intact. This may hâve been 
true as to the causticising department, the roof of which was burned, 
but not as to the pulp mill, of which the prior structure had been wiped 
out. While some small portion of the old wall was utilized, the work 
had practically to proceed from the foundation up. A whole new build- 
ing, equipped with new and différent machinery, and clevoted to a dif- 
férent and distinct process, arose out of the ruins, which, although sep- 
arate and apart from the paper mill proper, was necessary to the 
economical manufacture of paper at that plant, and for want of the 
successful opération of which the company in the end went down. 
The case is not like that of Porter v. Weightman, 29 Pa. Super. Ct. 
488, where one section of a continuons building, composing a chemical 
factory was torn down and rebuilt. The work there was simply incor- 
porated in the existing building, which could not be eut up, as it is 
said, for the purposes of lien. It was not, as hère, where there was 
an entire new structure, not simply in its main mass, but from the 
ground up. The case is not one, therefore, calling for a lien for altér- 
ations and repairs, as argued. The lien was properly filed as for a new 
building, and is to that extent good. 

The lien of the Newhall Engineering Company was also filed in 
time. There is no question with regard to that of the Beach Haven 
Brick Company. It is true that the pulp mill was completed and in 
running order as early as April or May, 1905, and that it was operated 
from that time on in connection with the rest of the paper plant; and 
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that the appliances put in afterwards were supplied by the Newhall 
people, in the effort to hâve it produce 15 tons of pulp a day, as prom- 
ised and planned, which it never did. It is claimed, on the one hand, 
that the failure to accomplish this was due to the jack pine used, 
which was highly resinous, making the liquor viscid and ref ractory ; 
and, on the other, that it was the fault of the apparatus, designed by 
the Newhall people, which would not work as it ought to; the appli- 
ances put in to remedy this not being effective to continue the lien, as 
it is contended. No doubt, after the completion and acceptance of a 
building, work done or material furnished to make good defects in 
the original construction will not extend the tinie within which a lien 
may be filed. Thoma and Blandy's Estate. 76 Pa. 30 ; McKelvy v. Jar- 
vis, 87 Pa. 414 ; Plonieopathic Association v. Harrison, 120 Pa. 28, 
13 Atl. 501; Harrison v. Homéopathie Association, 134 Pa. 558, 19 
Atl. 804, 19 Am. St. Rep. 714. And the same is true of additions and 
altérations, no part of the original plan, which are introduced to rem- 
edy imperfections therein. Diller v. Burger, 68 Pa. 432 ; Rvman's 
App., 124 Pa. 635, 17 Atl. 180; Collum v. Paint Co., 185 Pa. 411, 39 
Atl. 1009. But thât is not this case. The additions hère were in line 
with the original plan to hâve a pulp mill of 15 tons daily capacity, 
and in order to try and bring it up to that. The jack pine was an ex- 
periment, and the Newhall people were not held responsible for the 
failure to get results out of it. It is not as though the extra appli- 
ances were by way of substitution for others which had been con- 
dernned and taken out because of imperfect construction. More of 
the same character were simply added, in order to increase the capacity 
of those already there, so as to take care, if possible, of the material 
which they had to deal with. It is true that thèse were furnished at 
cost, but not without at least that much charge, as though embraced 
in what had been previously put in, there being no adverse significance 
in this partial gratuity. As so viewed, the work was there fore a single 
whole, covered by the one engineering contract which bound together, 
from beginning to end, the différent things done under it. Hofer's 
App,, 116 Pa. 360, 9 Atl. 441. And it was so recognized by the im- 
médiate parties, the Newhall Company not being in a position to de- 
mand payment, nor the paper mills company to make settlement with 
them, until the last pièce of machinery was furnished. And the lien, 
having been filed within six months afterwards, was in time, and, 
so far as that is concerned, is not open to question. It is said that 
the additional washers were installed in a small building adjoining the 
pulp mill, specially erected for the purpose, and that the four spécial 
tanks were similarly set up by themselves in one end of the boiler 
house, ail being outside of the pulp mill, with which they had thus no 
immédiate structural connection. But they were tied to it functionally 
as aids to the process carried on there, and, having been furnished in 
order to complète and perfect it, may therefore be properly regarded as 
continuing the work and preserving the right of lien until it was so 
brought to a conclusion. 

Unfortunately, however, for the mechanics' liens, they should hâve 
been filed against the soda pulp mill by itself , and not against the entire 
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paper mill plant, as tliey are, and on this account they are fatally de- 
fective. It is clear from what has been already said that the pulp mill, 
while a part of the gênerai establishment, and essential in a way to 
its successful opération, as a structure was distinct, capable of being 
separately liened, and bound to be so treated as to work done and 
materials furnished for and about its individual construction. And 
that both liens fail in that respect, there can be no question. 

Taking up the Newhall lien first, the claim is declared to be "for 
the planning- and superintending the construction of a soda pulp mill, 
consisting of a wasli house, digester house, caustic house, incinerator 
house, and wood house, and planning and superintending the installa- 
tion of machinery and apparatus for the soda pulp mill, and also fur- 
nishing machinery and apparatus" therefor. By direct averment, 
there fore, judged by the work claimed to hâve been so done, the right 
of lien was confined to the structure into which it went, and the prop- 
erty, against which it was laid, should bave been restricted accordingly. 
This, however, is not the case. Quoting from the statement of lien, 
it is there said : "The following is a description of the property against 
which the lien is claimed ; * * * AU those two certain tracts of 
land situate in the borough and township of Catawissa, Columbia 
county, Pa. ; one of them with the pulp and paper mill plants, being 
a soda pulp mill, consisting of a wash house, a digester house, a caustic 
house and incinerator house, a wood house, and also the paper mill, 
consisting of offices, a boiler house, a beatcr house, a paper machine 
room, a machine shop, and ail other buildings and improvements there- 
on erected, and ail machinery and fixtures of every kind therein con- 
tained, situate in said borough of Catawissa, bounded and described 
as follows :" — a full description of the tract being given by metes and 
bounds, and said to contain 9 acres and 39 perches ; the second tract 
containing 5 acres and 13 perches, and forming the site of the dam or 
pond which furnished water to the works, being similarly set out at 
large. To this, as matter of description, both as to land and buildings. 
no exception can be taken. The only question is whether the claim of 
lien it not thereby carried outside of its legitimate bounds. 

The lien given by the law to mechanics and materialmen, for work 
done and materials furnished for and about the érection and construc- 
tion of a building or other improvement, is a lien on the particular 
structure into which such work and materials enter, and not, except 
by way of curtilage, to anything outside of that, such lien being confer- 
red, by way of compensation, for that which is so directly contributed 
to it. "Every structure, or other improvement, and the curtilage ap- 
purtenant thereto," says the statute (Act June 4, 1901, § 2), "shall 
be subject to a lien," etc. And a substantial addition is put upon the 
same footing, such addition, and the structure of which it becomes a 
part, being made similarly subject (section 3). Parrish and Hazard's 
App., 83 Pa. 111. Where several buildings or improvements are con- 
structed as a single manufacturing or business enterprise, such as an 
iron furnace, a sait works, an oil refinery, and the like, a lien may be 
filed against ail, as constituting a single whole. Short v. Miller, 120 
Pa. 470, 14 Atl. 374 ; Titusville Iron Works v. Keystone Oil Co., 130 
Pa. 211, 18 Atl. 739 ; Linden Steel Co. v. Impérial Refining Co., 138 
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Pa. 10, 20 Atl. 867, 869, 9 L. R. A. 863 ; Sicardi v. Keystone Oil Co., 
149 Pa. 139, 24 Atl. 161, 163 ; Unden Steel Co. v. Manufacturing Co., 
159 Pa. 238, 27 Atl. 895; Premier Steel Co. v. McElwaine-Richards 
Co., 144 Ind. 614, 43 N. E. 876. But the fact that a building, upon its 
érection, becomes a part of a manufacturing establishment, does not 
extend the lien for materials furnished in its individual construction 
to ail the buildings which make up the plant. Dalles Lumber Co. v. 
Wasco Manufacturing Co., 3 Or. 527. The lien in such case is lim- 
ited to the particular building involved, and the claim of lien must be 
filed against it alone, and not against the entire premises, old buildings 
as well as new. Jones on Liens, §§ 1310, 1311 ; Wharton v. Douglas, 
92 Pa. 66; Long v. McLanahan, 103 Pa. 537; Girard Storage Co. 
V. Southwark Co., 105 Pa. 248. And a statement of lien filed in dis- 
regard of this is necessarily and essentially bad. St. Clair Coal Co. 
V. Martz, 75 Pa. 384; Ely v. Wren, 90 Pa. 148. As said by Brown, J., 
in Todd .V. Gernert, 223 Pa. 103, 72 Atl. 249, considering the présent 
statute : 

"A claim may be flled for labor or materials fiu-nished to a 'structure,' but 
no permission is given to file a single one against several structures." 

And it was accordingly held, in that case, that a lien could not be sus- 
tained against three separate dwellings in a row, upon the allégation 
that they formed one plant. Neither is the necessity for restricting the 
claim of the lien to the building involved affected by the provision of 
the statute (section 3) that the curtilage appurtenant to the structure 
or improvement may include other structures, whether newly erected, 
altered, or changed, forming part of a single business or residential 
plant. This is not a question of curtilage, but of extent and spécifica- 
tion of lien, and the tvvo are not to be confused. The structure controls 
the curtilage, which is confined in every instance to what is reasonably 
necessary for the purposes for which it was built. And the structure 
is therefore to be clearly indicated in the statement of lien filed, not 
only that the appropriate curtilage may be allowed, but also that other 
lien creditors may be advised to what extent in this, as well as in other 
directions, it is entitled to go. The lien extends primarily to the build- 
ing, and only incidentally to the land. Wigton's App., 28 Pa. 1(51. 
And the statement of lien is to be correspondingly confined. Where it 
goes beyond this and includes other structures, against which there is 
no claim, it cannot stand. A claimant cannot enter a lien against sev- 
eral buildings, and expect to sustain it by showing a right of lien 
against one. The only question, therefore, in the présent instance, is 
whether this was in fact donc. 

That the pulp mill was a separate and distinct structure there can 
be no doubt. This clearly appears from what bas been already said, 
and is recognized also in the statement of lien. Not only is it there 
declared (paragraph 11), to be "a new érection and construction," but 
the différent departments of which it was made up (paragraph 5) are 
described. It may be that the process to be carried on in it, as a mat- 
ter of business, was indispensable to the economical manufacture of 
paper at the plant, and that, as already intimated, because of its un- 
successful opération, the company ended in the hands of a receiver. 
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And it may be also, in vievv of tliis, that tlie whole establishment, paper 
mill as well as pulp mill, could be regarded as the appropriate curtilage, 
being reasonably necessary for the purpose for which it was built. 
Section 3. It is also true, if this were found to be the case, that the 
spécification of too large a curtilage would net vitiate the lien, it being 
within the power of the court, at any stage of the proceedings, to dé- 
cide what was right. Harbach v. Kurth, 131 Pa. 177, 18 Atl. 1062 ; 
Sicardi v Keystone Oil Co., 149 Pa. 139, 24 Atl. 161, 163. But, as 
before said, this is not a matter of curtilage, but of lien, which has first 
to be disposed of before the other cornes up. And the claim of lien 
hère is clearly too broad, being made against the whole plant, and 
not against the pulp mill only, as it should hâve been. It is said that 
the eightli paragraph of the lien, on which this is predicated, which is 
quoted above, is nierely concerned with a description of the prop- 
erty on which the pulp mill is situated, and was not intended to specify 
the structure against which the lien was filed, which is otherwise suffis 
ciently indicated as the soda pulp mill, about which, according to the 
lien, the work was done. But the statute (Act April 17, 1905, P. L. 
172), with which this paragraph of the lien evidently undertakes to 
comply, not only calls for a description of the real estate on which the 
structure is situated, but also for such a description of the structure 
itself as may be necessary for its identification; and the only descrip- 
tion of that character, which we bave hère, includes ail the buildings 
and improvements comprising the plant. Nor is this helped out by the 
final paragraph of the lien, where such curtilage is claimed as is rea- 
sonably necessary for the purposes of the pulp mill, against which, as 
it is said, the lien is filed. This is not the place, where parties interested 
are required to look for a désignation of the structure liened; nor is 
a mère récital, such as this, enough to control the positive averment 
which had gone before. Even if it were more significant, however, 
than it is, if left in uncertainty between the two as to what structure is 
meant, the lien is bad, it not being for others to say which statement is 
to prevail. Mechanics' liens are secret liens, and must get on the 
record right, other lien creditors and purchasers being entitled to bave 
something on which they can rely. But that it was beyond perad- 
venture the intention to file the lien against the whole plant, the notice 
of lien, filed in supposed pursuance of the statute„ gives the premises 
against which this was to be done, as the two tracts of land which 
hâve been referred to "with the pulp and paper mills plants thereon." 
The lien of the Newhall Company, therefore, being essentially claimed 
against the whole paper mill establishment, while entitled to be en- 
forced against the soda pulp mill alone, for the construction and equip- 
raent of which the labor and materials were supplied, the statement of 
lien is fatally defective, and cannot be allowed. 

The Beach liaveji Brick Company's lien is, if possible, in even worse 
plight. Like the other, it is distinctly filed against the whole paper 
mill plant, made up of the two tracts of land described; the structure 
erected on the one, as it is said, being "a large brick paper manufactur- 
ing plant, consisting of a fiber mill, ground wood mill, and paper mill 
plant." There is thus no pretense of confining it to the pulp mill, into 
which the brick which were supplied went, a lien against the whole 
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property being unmistakably claimed, to which, under no circumstan- 
ces, was there any right. 

But assuming that thèse conclusions are not correct, and that the 
mechanics' liens are good as they stand, they are nevertheless not en- 
titled to anytliing out of the fund. The difficulty-is that the first mort- 
gage is a superior lien, which relegates them to the rear, and lets in 
the receiver's certificates ahead, in favor of whom the bondholders 
waived their rights. 

Mechanics' liens, in case of original construction, relate back and 
take effect, according to the statute (section 13), "as of the date of the 
visible commencement upon the ground of the work of building the 
structure or other improvement." This calls for something of such a 
raarked and substantial character as to attract attention and convey 
notice that a new structure or improvement has been begun. 27 Cyc. 
217. The mère placing of lumber or materials on the ground has been 
held not to be enough ( Middletown Savings Bank v. Fellowes, 42 
Conn. 36 ; Kansas Mort. Co. v. Weyerhaeuser, 48 Kan. 335, 29 Pac. 
153), nor the staking out of the building or Une of foundations (Kelly 
V. Rosenstock, 45 Md. 389; Hagenman v. Fink, 19 Pa. Co. Ct. R. 
060) ; contra, Lombaert v. Morris, 2 Del. Co. R. 457. Nor the clearing 
of the land of brush and stumps and putting it in a condition to begin 
work on the building proper. Central Trust Co. v. Cameron Iron and 
Coal Co; (C. C.) 47 Fed. 136 (Acheson and Reed, JJ.). And this 
excludes the démolition of a building, or the clearing away of the 
débris after a fire, being taken as the visible commencement of a new 
érection, unless it is more significant than it usually is. Neither is 
this otherwise, even though the contractor may hâve a lien for the 
démolition as a part of the construction contract, as in Whitford v. 
Newell, 2 Allen (Mass.) 424; Bruns v. Brann, 35 Mo. App. 337. Cf. 
McCristal v. Cochran, 147 Pa. 225, 33 Atl. 444; Craig v. Commercial 
Trust Co., 211 Pa. 7, 60 Atl. 317. Nor is it affected by the fact that 
the act of 1901 allows a lien for the removal of a building ; which refers 
to the bodily transfer of it from one place, and the setting of it up 
in another, and has no application to the taking down of a structure 
to permit of a new one in its stead. The excavation for the foundation 
of the new structure is the accepted test of its commencement, to which 
mechanics' liens relate. Pennock v. Hoover, 5 Rawle (Pa.) 291 ; 
Moroney's App., 24 Pa. 377; Parrish and Hazard's App., 83 Pa. 111; 
Henning v. Fry, 23 Pitts. Leg. J. 125. And even this must hâve so 
far progressed as to be readily observed. A mère scratching of the 
ground is not enough. The suggestion that a mechanic's lien goes 
back to the first spade struck into the earth, or the first shovelful of 
dirt turned, is rhetorical but not sound. "The removal of the sod, the 
turning over qf the soil, or such other equivocal acts as would not 
fairly indicate the purpose to build, do not constitute the commence- 
ment of the building. To satisfy the law, so much must be donc of a 
permanent character as will apprise observers that building is in 
progress." Jacobus v. Mut. Ben. Life Ins. Co., 27 N. J. Eq. 604. 

The only thing in the présent instance to carry the mechanic's lien 
back of June 29, 1904, when the first mortgage was filed, is the evi- 
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dence that Gorry, the contracter for the construction of the pulp mill, 
(lid half a day's work on June 23, tearing down the back part o£ the 
mill ruined by the fire, and cleaning off the brick, preparatory to nsing 
them again. A couple of digesters had been delivered by the New- 
hall Engineering Company at that time, and were then on the ground. 
I5ut that is ail. The foundation trenches were not dug- until later, 
and had not been started when Fegley went there, July 1, not having 
been staked ont, according to Thomas Lynn, until July 4. And, con- 
firniatory of this, it is testified by Schreuder, the rejjresentative of the 
Newhall Company, that the cleaning away of the débris was ail that 
had been donc when he came there, July 2. It is true that in a letter 
from Beckley, the président of the paper mills, to the Newhall Com- 
pany, June 25, it is stated that the contractor had started in to 
clear away the old buildings preliminary to erecting the new, and that 
they were therefore to go ahead with their plans. But assuming that 
this was so, and that preparatory work of this character had been done, 
it does not make out that the work of rebuilding, within the meaning 
of the law, had been begun. Like the delivery of machinery or ma- 
terial on the ground, the mère cleaning up of the ruins of the fire did 
not necessarily import that the construction of a new building was 
going on. It was an equivocal act, entirely consistent with the mère 
repair or straightening up of the property, and therefore conveyed no 
such notice as was required. Until the excavation for the foundations 
was begun, there was thus, clearly, no visible commencement of the 
building on the ground, and, this not having been entered upon until 
after the first mortgage was filed, it was too late to atïect the lien 
thereby acquired. 

It is said, however, that, even if the mechanics' liens are postponed 
to the fîrst mortgage, the receiver's certificates get no benefit from 
this, the waiver by the bondholders in their favor not being able to 
interfère with the mechanics' liens or to advance the receiver's certifi- 
cates over their heads. It is no doubt true that the liens of the me- 
chanics and materialmen, having attached to the property, could 
not be put aside in the interest of subséquent lien creditors, except by 
their own act. But that does not exactly présent the case. Until the 
first mortgage has been satisfied, which the fund in court will not begin 
to do, the mechanic's lien claimants are not entitled to a dollar, and, as 
this is the necessary resnlt if the mortgage is enforced, they bave no 
possible interest in the distribution by which to come in. Nor does it 
give them any better standing that the bondholders hâve waived their 
rights in favor of the receiver's certificates, to which the mechanics' 
liens by themselves would be superior. The first mortgage stands as 
a complète bar to anything going to the mechanics' liens, which bave 
no larger rights because, instead of taking it themselves, the bond- 
holders bave agreed to stand aside. In Wilcocks v. Waln, 10 Serg. 
& R. (Pa.) 380, a mortgage was superior to a judgment in favor of the 
Lhiited States, which became a preferred claim, as to everything else, 
by reason of the insolvency of the judgment debtor, and was there- 
fore entitled to payment in advance of a judgment which was ahead 
of the mortgage. But it was held that the judgment of the United 
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States not being entitled to the money, as against the mortgage, and 
the mortgage being inferior to the judgment ahead of it, the situation 
was controlled by the position of the mortgage, and the fund was to be 
distributed in conséquence to the prior judgment. As the United 
States could not take the money, it is said, it was nothing to them 
into whose hands it should go, when they were out of the field, the 
other competitors being left to fight it out between themselves. So in 
Manf. & Mech. Bank v. Bank of Pa., 7 Watts & S. (Pa.) 335, 43 Am. 
Dec. 240, there was a first mortgage which was bad as to subséquent 
judgments for want of record, but was good, by reason of notice, as to 
an intermediate second mortgage, and it was held that the first mort- 
gage was entitled to payment in préférence to the judgments. The 
ktter could not come in, as it was pointed out, until the second mort- 
gage was satisfied, which coukl not be until the satisfaction of the prior 
lien of the first mortgage, of which it had notice. The rule is thus giv- 
en in Thomas' App., G9 Pa. 120 : 

"Where the lien of the flrst credifor is superior to that of the second, but 
inferior to that of the third, and the lien of the second is superior to the third. 
the flrst créditer will talce the fund because of liis superlority to the second, 
by reason of the superiority of the second over tiie third." 

It is said, however, that the first place hère is secured to the receiv- 
er's certificates by the agreement of the bondholders, and that Miller's 
App., 122 Pa. 95, 15 Atl. 673, is against the advancing of an inferior 
lien to a position of superiority in that way. But Miller's Appeal 
speaks of the difficulty, not the inability, of doing this. And the re- 
ceiver's certificates were made a first lien on the property by the order 
of the court, and not by the consent of the bondholders alone. But 
however that may be, it ail comes back, after ail, to this, that, occupy- 
ing a preferred place over the first mortgage as the receiver's certifi- 
cates do, and the mechanics' liens being entitled to nothing until the 
first mortgage bas been paid, the distribution of the fund is a question 
between the receiver's certificates and the first mortgage bond holders, 
with which the mechanics' liens bave no concern. 

Let a decree be drawn making distribution of the fund in accord- 
ance with the views so expressed. 



THE COLORADO. 

THE STEAM DIGHTER NO. 24. 

(District Court, S, D. New Yorlv. Xoveniber 1, 1909.) 

Collision (§ .39*) — I<:;videncf,. 

Collision off Governor's Island bet\ve<ni au océan golng steamer bound 
to sea and a steani lighter iiroceeding up the channel to Weehawkeu. 
Ucld, that the collisioii was entirely owing to faults of the lighter: (1) lu 
changing to the starboard after havlng obtained a safe place for naviga- 

♦For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tion on the westerly side of the steamer, and (2) in failing to blow a 
navigating signal at the proper tinie. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 39; Dec. Dig. 
§ 39.* 

Signais of meeting vessels, see note to The New ïork, 30 C. C. A. 630.1 
(Syllabns by the .Tndge.) 

In Admiralty. Action by the New York Central & Hudson River 
Railroad Company against the steamship Colorado, and crcss-action 
by the Mallory Steamship Company against the New York Central 
Steam Lighter No. 34. The hbel against the Colorado dismissed, and 
decree rendered against the steam lighter. 

Wallace, Butler & Brown, for the No. 24. 
Wheeler, Cortis & Haight, for the Colorado. 

ADAMS, District Judge. Thèse cross libels grew ont of a collision 
which took place in the evening of January 31, 1908, between the New 
York Central steam lighter No. 24 and the steamship Colorado. The 
former was bound from Bnsh's Docks, South Brooklyn, loaded with 
gênerai merchandise, for Weehawken, New Jersey. The latter was 
bound from pier 15, East River, to sea, on a regular voyage to Mobile, 
Alabama. The vessels came together at some point between Govern- 
or's Island and Bedloe's Island, the Colorado striking the No. 34 on 
her port side, about abreast of the forward part of the pilot house. 
and causing such damage that the latter sank very quickly. The Colo- 
rado went to anchorage almost immediately. The damages are alleged 
to bave been about $35,000 to the No. 24 and about $12,000 to the 
Colorado. 

The libel of the No. 24 allèges that her régulation lights were proper- 
ly set and burning brightly and that when she was off the southwesterly 
extremity of the wall south of Governor's Island and heading on a 
course toward the North River, the red side light and masthead light 
of the Colorado were seen about 3 points off the starboard bow of the 
lighter; that the steamship was then off Castle William and heading 
for about Liberty Island ; that the No. 34 then gave one blast of her 
whistle to indicate that she was directing her course to starboard for 
the purpose of passing under the stern of the steamer in order to per- 
mit the steamer to maintain her course and speed as the privileged ves- 
sel ; that to accomi^lish tins manœuvre the wheel of the lighter was 
promptly ported and under its influence her heading was so changed 
that her port side was exposed to the port side of the steamer and if 
the course of the latter had been maintained the vessels would bave 
])assed in safety port to port ; that the steamer made no reply to tins 
signal; that after the course of the No. 34 had been changed so that 
the vessels were ])roceeding port to port, the master of the No. 24 ob- 
served that the steamer was not maintaining her course but was 
changing it and swinging rapidly toward the lighter ; that thereupon in 
order to prevent, if possible, the threatened collision the master of 
the No. 34 gave bells to the engine room for extra full speed ahead, 
which order was promptly obe3'ed, gave danger blasts and ported the 

*For other cases see same topic & § numbeiï in Dec. & Am. Digs. 1&07 to date. & Rec'r Indexes 
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wheel further, changiiig the course of No. 24 so that she headed toward 
the Governor's Island wall ; that notwithstanding the signais given by 
the No- 24, the Colorado kept on at full speed, opened her green light 
and swinging rapidly toward the No. 24 struck her a crushing blow 
about amidships on the port side, cutting deep into the vessel, causing 
her to sink shortly aftervvards ; that the collision occurred about 5 :50 p. 
m., to the eastward of the center of the channel between Governor's 
Island and Bedloe's Island, which channel is a narrow channel; that 
the tide was flood, the night clear and there was a f resh breeze f rom the 
north. 

The libel then proceeds as foUows: 

"Third: Said collision and the damages resulting therefroni occurred with- 
out fault or neglect on tlie part of said New York Central steam lighter No. 
24 or of those in cliarge of her navigation, and vvere wholly due to and caused 
by the faults and négligence of the steamer Colorado and of those In charge 
of her navigation in the following among other particulars, in that 

(1) Said steamer although she had said steam lighter on her own port side, 
did not hold her course and speed, but on the contrary changed her course 
fo port and in the direction of said steam lighter. (2) Said steamer, haviug 
the said steam lighter on her own port bow, did not give a single blast of her 
whistle as a signal of her intention to cross the course of said steam lighter, 
nor any signal to inform said steam lighter of her change of course. (3) Said 
steamer failed to maintain her course and speed, but on the contrary changed 
lier coiirse without giving any signal of her intention so to do to the No. 24 
and obtaining the consent of the lighter thereto. (4) Said steamer did not 
slow, stop or reverse her engines in sufflcient season to avoid collision but on 
tlie contrary maintaiiied full speed until the collision. (5) Those in charge 
of said steamer maintained no proper or sufflcient lookout. (6) Said steamer 
luiving by her improper change of course become the burdened vessel, did not 
keep ont of tlie way of the No. 24. (7) Said steamer did not proceed through 
the narrow channel between Governor's Island and Bedloe's Island in the 
starboard or westerly half thereof, although It was safe and practicable for 
her so to do, but on the contrary attempted to proceed through the port or 
oasterly half of said narrow channel, contrary to the provisions of the Inland 
Rules and to the dictâtes of good seamanship. (S) Said steamer was in charge 
of incompétent persons, and in such other and further particulars as the libel- 
ant may be able to point out on the trial." 

The libel of the Colorado allèges that she left pier 15, East River, 
on her voyage, with the captain and quartermaster on the bridge, and 
the first officer and a compétent lookout stationed forward; that the 
tide was flood, the night dark, lights being plainly visible ; that the 
Colorado proceeded slowly down the East River and ported her wheel 
to pass south of the Battery; that while rounding the Battery, the 
Colorado passed several vessels on her port hand and in doing so 
worked pretty well over toward the anchorage buoys; that the ves- 
sel was then starboarded to straighten the course down toward the 
Narrows and the Colorado was swinging to port slowly when a white 
light, which afterwards proved to be on the No. 24, was sighted about 
2 points on the port bow; that no side lights were visible, and from 
this fact, and the movement of the white light, the master of the Col- 
orado judged that the lighter was headed away from him and toward 
the western side of the harbor; that shortly afterwards the white light 
then showing almost directly ahead, the Colorado biew a signal of 
2 whistles but received no answer ; that as the vessels approached, the 
master of the Colorado was able to distinguish the huU of the lighter 
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through his glasses and then saw that she was bound up toward tHe 
North River and on a course about parallel to that of the Colorado, 
but to the westward of her ; that the lighter was still showing nothing 
but the single white Hght, but when she had approached still doser the 
master of the Colorado caught the glimmer of a green light, which 
looked as if the light was shining upon some obstruction; that as the 
lighter was on the Colorado's starboard hand and as the Colorado was 
still swinging to port, the situation appeared to be one of perfect safe- 
ty ; that when, however, the lighter was about 150 or 300 yards from 
the Colorado, the lighter suddenly blew a signal of one whistle and 
changed her course, shutting out the glimmer of the green light and 
swinging directly across the Colorado's bow ; that alarm whistles were 
blown by both vessels but the lighter was so close to the Colorado at the 
time of her change of course that the master of the Colorado consid- 
ered it impossible to avoid sinking the lighter by reversing his engines 
and kept her swinging to port to strike, if possible, a glancing blow; 
that the two vessels came together, however, in a serious collision, re- 
sulting in considérable damage to the bow of the Colorado, and injur- 
ing the lighter so seriously that she shortly afterwards sank. 
It is then alleged : 

"Third. Said collision was not due to any fault or laclc of précaution on the 
part of the steamship Colorado, or those In charge of her navigation, but was 
whoUy due to the fault and négligence of the steam lishter No. 24 and those 
in charge of her navigation in the following, amoug other, particulars, which 
will be pointed out at the trial: 

I. In that her lights were not properly set, or were obscured. II. In that 
she dld not maintain a proper or sufflcient loolîout. III. In that she did not 
reeognize that the Colorado was bound to sea, and navlgate accordingly. IV. 
In that she was proceeding on the westerly slde of the channel between Gov- 
eruor's Island and Bedloe's Island. V. In that she did not answer the two 
whistles from the Colorado and act In accordance therewith. VI. In that she 
did not hold her course, but attempted to cross the bow of the steamship. VII. 
In that she Increased her speed before the collision instead of stoppiug and 
baeking." 

This collision occurred about 6 o'clock. The Colorado was working 
under her harbor bells and was making probably 6 or 7 knots. It is 
claimed by the Colorado that the white light of the lighter was seen 
and subsequently the glimmer of a green. The lighter was making 
about 10 knots. It is claimed for her that the lights were fuUy visible 
and should bave been seen by the Colorado. There is a great conflict 
of testimony concerning this matter, as indeed there was about ail the 
important points in the case. 

It is not claimed that the lighter did not hâve her lights burning but 
that they were obstructed and did not show. Four witnesses from the 
Colorado stated that the side lights did not show to them. The master 
on the bridge, said that he watched her carefully with a pair of power- 
ful marine glasses and he was positive when he saw and blew to her 
that no colored light was showing. Subsequently, however, he admit- 
ted seeing the glimmer of a green light. He said ; 

"It was not the brilUancy of a light at ail ; It was the same as a light shin- 
ing out on something ; the body of the light Itself hidden and the rays shining 
out across something; that was the effiect it had, looliing at it through a 
pair of glasses," 
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The quartermaster said that the first he knew of the présence of the 
lighter was af ter the captain blew two whistles, when he stepped to one 
side and saw the form of the lighter a Uttle open on his starboard bow, 
about a point, 700 or 800 yards away, but not close enough to suggest 
trouble; that he could see the blur of her outline but could not rec- 
ollect seeing any light; that he looked a second time when she must 
hâve been 250 to 300 yards away, she was then crossing the Colorado's 
bow and he could not see any colored lights. The chief officer said that 
he first saw the lighter after they were past Castle William and he then 
saw a small bright white light a point on the starboard bow, a haif a 
mile away, which he reported to the captain, but saw no colored light. 
He did not continue watching as he had other work to do and paid no 
more attention to it ; that he did not anticipate any danger of collision, 
and the next time he saw the lighter it was just about the happening 
of the collision. The lookout, standing forward on the bow, saw the 
bright light a point and a half to two points on the starboard bow but 
no colored lights, he thought it was 300 or 400 yards oflE at the time 
and there was no danger of collision ; that he saw it several times be- 
fore the collision but did not watch it carefuUy, "for I looked on both 
sides and right ahead too" ; that he frrst saw any colored lights "when 
she struck, after the collision." 

It appears that the lighter was about 100 feet long and generally 
engaged in picking up freight around the varions steamboat and rail- 
road piers in the harbor of New York for delivery to the railroad at 
Weehawken or West 65th Street. She contends that on this occasion 
her lights were not obscured. 

The testimony from the lighter consists of that given by the master 
and of one of her deck hands, the other deck hand having been drowned 
by the collision. 

Her mast€r said that she was exhibiting the régulation head light, 
side lights and pôle light, and that none of them was obscured ; that the 
side lights were held in the lower of two sets of brackets on the sides 
of the pilot house, which the witness said he estimated to be at about 
10 feet above the deck, but the counsel for the lighter said 7 feet 11 
inches. The witness also testified to the placing of the other lights, 
i. e., the stafï light and the head light. He said a part of the cargo was 
stowed on the deck forward of the pilot house and it is the contention 
of the Colorado that this cargo was the obscuring cause. He further 
said that on this occasion they were going to Weehawken with the 
flood tide and, as they were going home, they were doing the best they 
could, 9 or 10 miles an hbur, possibly a little bètter than ordinary fuU 
speed ; that the mate Corry was in the wheel house with him as look- 
out ; that as they proceeded north they saw the masthead light and the 
port light of the Colorado, 3 or 4 points on his starboard bow ând at 
that time he was showing to her the head light, starboard light and pôle 
light; that just about this time he sent the mate out to look at the 
canvas covering of the cargo and the mate remained forward; that 
the side lights were lost in the collision. 

Corry, the surviving deck hand, said it was his duty to attend to'tlie 
head light; that he cleaned and filled it the day of the collision and 
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placed it above tlie niggerhead on the stem ; that there was nothing to 
prevent it from being seen f orward ; that there was no cargo forward 
of the forward hatch but aft of that and forward of the house a num- 
ber of bags of rice were stowed coming to. within about, 3 inches be- 
low the deck of the house ; that he saw the lighted red and green hghts 
placed on the pilot house before they left Bush's Docks by the missing 
deck hand ; that he went below and hearing the captain blow ,one whis- 
tle and danger blast he came up on deck ; that the cargo was not in such 
a position as to hide the red and green hghts from a vessel ahead ; that 
the top of the bags were 3 inches below the top of the coaming of the 
upper deck, the forward part of the cargo being somewhat lower than 
the after part. 

The master of the Lehigh Valley Lighter Towanda, bound to Black 
Tom, from pier 11, Brooklyn, between the Battery and Governor's 
Island, when he rounded Castle William, saw the green light of No. 
34, then rounding the lower end of Governor's Island. 

It appears by other testimony for the lighter that her Hghts were 
seen at about the time of the collision but apart from such testimony, 
the thing to be ascertained is, what lights should hâve been seen by an 
approaching vessel. It is shown that the green lights of the lighter 
were actually seen by those on the Towanda, as stated above, and it also 
appears that when the lighter was 700 or 800 yards away from the Colo- 
rado, the master of the latter saw what he called the "glimmer" of the 
green light in a position that would hâve caused the vessels to pass 
within 20 or 25 yards of each other. 

There is no dispute that the lighter had a deck load, stowed forward 
of the pilot house, which came near to obscuring the lights, but it is 
contended that it did not actually do so. I think it is probable that the 
Hghts were visible to careful observers over her deck load, and the im- 
portant question in the case is whether the navigation of the vessels 
was in conformity with the rules and ordinary prudence. 

The story told jjy the lighter is that she left Bush's Docks, Brooklyn, 
South of Governor's Island, at y :30 or 5 :35 p. m. bound for Wee- 
hawken, and eut directly across the flats toward Governor's Island and 
approaching there, she turned under a slight port helm in order to head 
almost directly for the center of the North River ; that coming around 
the southerly end of the filled in portion of the island and about 500 
feet therefrom, she sighted the port light and the range lights of the 
Colorado coming out above Castle William and angling toward EHis 
Island ; that the vessels were then i/> to % of a mile apart, the Colo- 
rado bearing about 3 or 4 points on the starboard bow of the No. 24 ; 
that the master realizing that the vessels were on crossing courses and 
that it was his duty to avoid crossing ahead of the steamer, he ordered 
a single tlast of her whistle and ported her helm a few spokes; that 
no answer was made to his signal, which did not alarm him as hc ex- 
pected the Colorado would steady to obtain her southerly heading 
down the channel, but as the vessels drew nearer, to his consternation, 
the Colorado when 200 or 300 feet away and the vessels still port to 
port, suddenly increased her swing, opened her green light and shut 
out her red; that the master of the lighter being required to corne to an 
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immédiate décision, determined to increase his speed and rang bells 
to accomplish it and hard-a-ported his helm; that the Colorado nei- 
ther changed her speed nor her swing toward Governor's Island but 
continued on, with the resuit that her stem struck the port side of the 
No. 24, abreast of her pilot house, at nearly right angles ; that at the 
time of the collision the No. 24 was heading about for the red light 
on Castle William and the Colorado was angling in toward the filled in 
ground or basin of Governor's Island; that in order to gain time to 
save the crew, the master of the Colorado kept working ahead on his 
engines with the resuit that he executed a complète turning manœuvre 
so that when the No. 24 sank, the Colorado was heading up the North 
River with the lighter impaled on her bow ; that the circling manœuvre 
of the vessel assisted by the flood tide and a "set ofï" from Governor's 
Island at that point, with the resuit that the final resting place of the 
No. 24 was considerably above and to the westward of the point of 
collision. 

The account given by the Colorado is, that when she rounded the 
Battery she was forcée! to the westward of the channel by some other 
vessels and she then starboarded and started to swing to the southward 
to head for the Narrows ; that after she swung sufificiently so that the 
Statue of Liberty was on her starboard bow, the white light of No. 
24 was made out, then bearing about 2 points on the Colorado's port 
bow and about a mile away; that at the time of sighting the No. 34 
the master of the Colorado could see that the No. 24 was not exactly 
stern on but appeared to be moving toward the New Jersey shore ; that 
no side lights whatever were visible and the master concluded it was 
some vessel bound across toward the New Jersey shore ; that on the 
proper assumption that the vessel was not approaching him, he blew 
her a signal of 2 wliistles; that he had watched the No. 24 before 
blo\\ ing his signal until she was almost exactly ahead ; that the Colora- 
do \v;;-. still on a swing to port and the No. 24 moving somewhat to- 
ward the Jersey shore as already stated ; that the lighter did not an- 
swer the signal of two whistles from the Colorado, which did not sur- 
prise the master particularly as he did not consider, in view of the 
divergent courses of the two vessels, that it was necessary to blow 
No. 24 at ail ; that under the starboard whcel of the Colorado and the 
course of the No. 24, the relative positions of the two vessels changed 
until the No. 24 was on the Colorado's starboard bow and the master 
of the Colorado then for the first time caught the glimmer of a green 
light from the No. 24 and realized that the No, 24 instead of being 
bound away from him, was actually headed up toward the North 
River; that at the same time he did not feel that there was the slight- 
est reason to anticipate trouble since the green light was far enough on 
uis starboard bow to make his course perfectly safe, the two vessels 
being green to green and manifestly on courses which would carrv 
them clear ; that suddenly, when the No. 24 was only about (JOO or 700 
feet ahead of the Colorado, she changed her course sharply toward 
Governor's Island and blew a signal of one whistle ; that this change of 
course was made after the glimmer of the green light was first seen 
and the green light was thereby shut out ; that the vessels were then 
near enough so that the hull of the No. 24 could be seen directly across 
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the Colorado's bovv ; tliat tlie vessels were so close togetlier that it was 
impossible for the Colorado to avoid collision by changing her course 
tinder a port wheel and there was not sufficient space in which to check 
the swing to port, which the Colorado still had, and change her course 
to starboard; that the master did not dare to stop and reverse because 
the Colorado having- a right handed propeller such a manœuvre would 
hâve checked her swing to port, and he thereupon did, what was in his 
judgment the safest thing, that is, put his wheel hard-a-starboard so as 
to , increase the swing as much as possible in order that the vessels 
might corne together on a glancing blow ; that danger signais were at 
this time blown by both vessels ; that the vessels came together at 
practically right angles; that at the moment of collision the Colorado 
had swung so that she was heading for the wall at the lower end of the 
island ; that the wheel of the Colorado was kept hard-a-starboard after 
the vessels came together in the endeavor to keep the lighter afioat 
imtil ail the men should be saved, and, if possible, to push the No. 
24 into shallow water near the island; that the cries of the men who 
were in the water could be heard from the Colorado and a boat was 
immediately lowered and a man picked up ; that there was some delay 
in doing this and during the time the Colorado's engines were kept 
slow ahead and the No. 24 was worked in toward the island, probably 
300 or 400 feet ; that owing to the résistance of the No. 24 across the 
bow of the Colorado and the forward movement of the lighter's engine, 
the head of the Colorado was swung more and more to port until she 
was heading, at the end, practically toward the Battery and the bow of 
the lighter toward the Jersey shore ; that the No. 24 suddenly went be- 
low the surface, and the Colorado finally proceeded to the southward 
of the Statue of L,iberty and anchored. 

We hâve hère a dangerous collision brought about, it is contended, 
by the swing of each vessel from a safe passing position, that is, the 
Colorado suddenly swung from a position in which she was showing 
lier red light to one in which she showed her green, and the No. 24 
from a position in which she was showing her green light to one in 
which her red was, or should bave been, seen. 

The fact that whatever movement of the lighter there was after the 
collision was generally toward Governor's Island, until the Colorado 
was headed up the stream, would indicate that the point of collision 
was to the westward of the place contended for by the No. 24 and tends 
strongly to support the Colorado's contention. It is urged in this con- 
nection, that in making the necessary change of course on the part of 
the No. 24 in order to bring her ahead of the Colorado, after she had 
crossed her bow to the westward, if the Colorado's account of the mat- 
ter is true, the No. 24 "committed the insane blunder of hard-a-port- 
ing, changing her heading from 6 to 8 points, and deliberately exposed 
her port side to the stem of an advancing steamer." While this is a 
very strong expression of the movement of the No. 24, I think it may 
be regarded as substantially correct. 

The place where the No. 34 finally sank was described in the Weekly 
Notice to Mariners, Department of Commerce and Labor, Lighthouse 
Board, February 14, 1908, as follows: 



THE COLORADO. 657 

"Steamligbter No. 24, wreck buoy, a H. S. flrst-tlass «par. was establisheil 
Febniary G In 82 t'eet ot' water, to ïnark the wreck of tbe New York Central 
& IIiuTson River liallroad Couipany's steamligbter Xo. 24 sunk off Governor's 
Island. 

Governors Island Light K SE % E 

Southwest part of Sea Wall soutb of Governor's Island S % W 

Statue of Liberty W % S 

The buoy is 50 feet northeast of the wreek wliieh lies in deep water, and 
only her mast could obstruct deep water vessels." 

This was practically 1,800 feet from the wall of Governor's Island. 

The testimony of Mr. Andrews, a civil engineer, who has been act- 
ing for the War Department for about 20 years in hydrographie work 
in New York Harbor, is illuminative of the movements of sinking ves- 
sels in the locality of the wreck. He said that the direction of the ebb 
tide, with allowance of a degree for possible déviation, is S. 28° W. 
and the flood tide, subject to the same allowance, is N. 29° E., and the 
sub-surface currents are practically in the opposite directions and the 
latter would not run to any extent across the surface currents. He 
further said that a sinking vessel would be carried with the flood tide, 
which prevailed at the time, N. 29° E. until it was a part of the way 
down and then the sub-surface current would carry it in the opposite 
direction, so that it would probably land on the bottom about under 
where it sank. He further said that a vessel resting on the bottom 
approximately in the vicinity of the buoy would not move with the 
currents and that there is no such disturbance of the surface of the 
water, as was described by one of the No. 24's witnesses, as existing'in 
the form of a circle. Mr. Andrews' testimony seemed to be entirely 
crédible and tends to show that if the lighter was struck as far to the 
westward as the place where she lay sunk, which is probable, No. 24's 
testimony that she was within about 600 feet of the wall can not be 
true. 

Having ascertained that the place where the vessel iînally sank, and 
the most crédible testimony seems to sustain the view that there was not 
much change, if any, to the westward during the sinking, was nearer 
the center of the channel than the No. 24's testimony indicates, she 
must necessarily hâve proceeded farther to the westward than she ad- 
mits and far enough to bring her to the westward of the Colorado and 
to a place where a sudden and considérable change to the eastward was 
requisite to bring the vessels together. 

This view of the situation reconciles the resuit with the Colorado's 
testimony that she saw the (glimmer of the) green light on her star- 
board bow shortly beforé the collision and renders unnecessary any defi- 
nite conclusion as to the obscuration of the No. 24's lights by her car- 
go. H, as I hâve above stated, the lights of the No. 24 were exhibited, 
still the Colorado might not bave seen them because the No. 24 was, 
when in view, proceeding on a heading somewhat across the Colorado's 
bow to the westward and the red light would naturally hâve been shut 
out. 

There is another feature of the case which also seems to establish 
fault on the No. 24's part, that is, her signais or the absence of them. 

The master testified that he blew a signal of one whistle when he was 
still to the southward of the lower end of Governor's Island and that 
173 F.— 42 
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he biew no other whistle until he sounded an alarm just before the col- 
lision. He received no answer to the signal of one and he says that 
he saw the Colorado was constantly swinging toward his course in 
violation of the whistle which he had blown. In this situation he was 
bound to repeat his signal and if it was still disregarded, to stop and 
reverse. Instead of doing this, he admits that he kept going ahcad at 
full speed, blowing no other signal until the collision was unavoidable. 
The whistle he says he blew was when he was 500 feet soiith of the 
southern end of the Governor's Island wall and when the Colorado was 
passing Castle William. This was when the vessels were more than a 
mile apart, although he said three-quarters. It was blown to a vessel 
whose course was unknown to him. The rules say that whistles are 
to be blown when vessels "are within half a mile of each other" and 
are evidently meant to apply to vessels needing signais from each 
other. No whistles were heard by the Colorado until the last minute 
when the collision was inévitable. 

The foregoing sufficiently shows that this collision can be accounted 
for by the No. 24's faults alone. 

The libel against the Colorado is dismissed, and she will hâve a de- 
cree against the No. 24, with an order of référence. 



In re OT.ARK COAL & COKE 00. 

(District Court, W. D. Pennsylvanla. October 13, 1909.) 

No. 3,535. 

BANKRUPTCT (I 228*)— RErEEEES— Review ov Pboceedinqs bt Jttdge. 

Only such orders or findings of a référée In bankruptcy can be reviewed 
by the District Court as are asked to be reviewed by pétition filed as pre 
scribed by General Order No. 27. 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dlg. S 228.*] 
Banketjptcy (§ 347*)— Liens— PowEB oï Court to Displace. 

A court of banl^ruptcy bas no power to tiike the proceeds of mortgaged 
property of the bankrupt, which belongs to the lien créditer, to pay the 
expenses of the gênerai estate, or the e.xpense of conductiug the bankrupt'.s 
business through a receiver or the trustée, without the consent of the lien 
creditor, express or implied. 

[Ed. Note. — .For other cases, see Bankruptcy, Cent Dig. § 538; Dec Dig. 
§ 347.*] 

Bankkdptcy (§ 347*)— RiGHTS IN Phopeuty Apfected bt Lien— Estoppel of 

LiENHOLDER. 

A bank held the bonds of a bankrupt coiporation, secured by inortgage 
on its property. ïhe receirer in bankruptcy procured an order authorlzing 
hiin to continue the banla-upt's business, and on his subse<iueut appoint- 
ment as trustée obtained a further order to continue the business, on péti- 
tion in which he showed a small profit from the previous opération and 
stated his belief that the business would at least hold Its own. He made 
n» further report for nearly a year, although the business was conducted 
at a large loss. Both orders were made without notice to the bank. Ecld, 
that it was not estopped by the fact that its attorney was also attomey for 
the receiver and trustée in procuring the orders, nor because its ofBcers 
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inay hâve had knowledge that tlie bankrupt's business was being con- 
tinned, althongh not that it was losing money, to assert its claim to the 
proceeds of the mortgaged real estate, which was sold free of liens, as 
agaiiist the gênerai expenses of the bnnkruptcy or the losses ineurred in 
conducting the business. 

[Ed. Kote.— For other cases, see Bankruptey, Cent. I>ig. § 53S ; Dec. Dig. 
§ :547.*] 

4. Bankruptcy (§ 3.")0*)— Liens— Pbiority. 

Under the law of Penusylvania, a meehanlc's lieu Is entitled to priorlty 
In bankruptcy over a mortgage of tlie property of a prlvate corporation, 
executed and recorded before the date of the lien, but glven to secure 
bonds which were not issued until afterwards, and then dellvered to a 
single créditer to securé a past indebtedness. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig, S .350.*] 

In the matter of the Clark Coal & Coke Company, bankrupt. Péti- 
tion of the First National Bank of Pittsburg to review certain rulings 
of référée. Reversée! in part. 

G. C. Bracishaw, for petitioner. 

Wm. C. Hall and S. G. Nolin, for receiver and trustée. 

YOUNG, District Judge. This case cornes before us upon a pétition 
for review by the First National Bank of Pittsburg, a lien créditer. 
Upon the filing of this pétition the référée certified the following ques- 
tions as having arisen in the course of the proceedings before him: 

"First. Whether, under the facts and circumstances set forth in. the re- 
I)ort and opinion of the référée on the account of the trustée and the excep- 
tions thereto, the trustée should be allowed crédits clalmed aggregating tlie 
sum of $15,327.42. 

"Second. Whether the claim of the bonds belonging to the First National 
Bank, or a certain mechanic's lien of the FreeiMrt Planing aiill Company, is 
entitled to priority in distribution. 

"ïhird. Whether certain taxes are a lien on the real estate of the bankru)rt 
Company, and emtitled to priority of payment out of the funds now for dis- 
tribution, being the proceeds of the sale of certain reaj estate." 

Inasmuch as the First National Bank alone asked for review, and 
that upon the first two questions certified, we cannot now consider the 
cjuestion raised by the thifd question certified. The bankrupt act (Act 
July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]) pro- 
vides for a review by the judge of orders or findings of the référée, 
and General Order 27 provides how this review shall be obtained, viz., 
the aggrieved party filing with the référée his pétition for revïew. 
is the only method provided for obtaining a review. In re Russell 
(D. C.) 5 Am. Bankr. Rep. 566, 105 Fed. 501 ; In re Hawley (D. C.) 
8 Am. Bankr. Rep. 632, 116 Fed. 428. As it does not appear by the 
record that àny pétition for review was filed with the référée, or that 
he was requested to certify the question to the court as to the taxes, 
the question raised by the third certified question will not be considered. 

This leaves for our considération two questions: 

First. Whether, under the facts and circumstances set forth in the 

»For other cases eee same toplc & § number in Dec. & Am. Digs. 1907 to date, (k Rep'r Indexe» 
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report and opinion of the référée on tlie acconnt of the trustée and the 
exceptions thereto, the trustée should be allowed crédits claimed, ag- 
gregating the sum of $15,337.42. 

Second'. Whether the claim of the bonds belonging to the First Na- 
tional Bank, or a certain mechanic's lien of the Freeport Planing Mill 
Company, is entitled to priority in distriliution. 

The facts necessary to an understanding of the fîrst question are as 
follows : The First National Bank of Pitt.sburg is the owner of cer- 
tain bonds secured by a mortgage deed of trust duly recorded on April 
12 and 13, 1905, almost two years before the filing of the pétition upon 
which the mortgagor was adjudged a bankrupt. McCracken, the re- 
ceiver appointed by the court to take charge of the bankrupt's business, 
on April 17, 1907, was permitted by the court, under the provisions of 
the act of 1898, to conduct the business of the bankrupt until the ap- 
pointment of the trustée. No notice of this application was given to 
the First National Bank, and under this authority the business was con- 
tinued. Upon June 27, 1907, McCracken, the receiver, having been 
appointed trustée, presented his pétition to the court, setting forth 
that, not counting the dépréciation of the plant and the interest charges, 
the concern had made $194.73, and that he believed that the property 
would at least hold its own. No notice of this pétition was given to 
ihe First National Bank, and upon an order being made the trustée 
proceeded to carry on the business until the plant was sold by order 
of court on July 14, 1908. Upon April 13, 1908, the trustée presented 
his pétition to the référée, and was permitted to borrow $1,200 upon 
certifîcates, for the purpose of paying pressing obligations, thèse cer- 
tificates to be a prior lien to the other liens upon the real estate of the 
bankrupt. Notice of this pétition wa^ given to the First National 
Bank, and no objection was made by that bank to the priority of thèse 
certifîcates. Upon July 14, 1908, the real estate of the bankrupt was 
sold, discharged of ail liens, for the sum of $20,()()8.G4, after notice to 
ail the lien creditors, including the First National Bank, upon appli- 
cation for leave to sell and without objection on the part of the First 
National Bank. ,It also appears from the record that Wm. M. Hall, 
Esq., was the counsel for the receiver, and was also counsel for the 
First National Bank, the lien creditor, during the time covered by the 
receivership and the trusteeship, and as counsel for the receiver and 
trustée represented him in the proceedings authorizing the opération of 
the bankrupt's business. 

The trustée having filed his account, which included the proceeds of 
the sale of the real estate, it appears that the fund in the hands of the 
trustée is the proceeds of the sale of the real estate upon which the 
First National Bank claims to hâve the first lien by reason of the mort- 
gage above set out. The trustée in his account claims crédit for the 
gênerai expenses of administering the estate and ail the expenses in- 
curred by him in carrying on the business of the bankrupt. The réf- 
érée allowed ail the expenses, both those , generally incurred in admin- 
istering the estate and those incurred in carrying on the business, as a 
crédit to the trustée, and thus wiped out ail the lien of the First Na- 
tional Bank except about $1,500. 
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This is the error complained of in the first question certified to us. 
The référée based his findings that the exceptions of the First National 
Bank to the allowance of the expenses of running the business should 
be dismissed, upon the fact, as found by him, that because the bank 
knew of the bankrupt's financial condition, that the business was being 
carried on, and that because counsel for the receiver and trustée was 
also counsel for the lien créditer, although he did not appear as coun- 
sel for the lien creditor in any of the pétitions or orders for leave to 
run the business, he must be presumed to hâve acted for the interest 
of ail whom he represented. This appears from his record and opin- 
ion: 

"It appears by the record, liiat William M. Hall, Esq., was the attorney 
for the Industrial Kational Bank, the original holder of the bonds of the 
baulvrupt company, and, after the merger of the Industrial National Bank in 
the First National Bank, rei>i-esented the First National Bank in the pro- 
oeedings taken in the year 1906 by the bankrupt company to validate the bonds 
irregularly issued by the banltrupt company and held by the First National 
Bank. It further appears that Mr. Hall, up until the time of the flling of the 
exceptions, appeared in the bankruptcy proeeedings as counsel for the First 
National Bank; that îlr. Hall presented the pétition for the appointment of • 
the receiver, and also for the order authorizing tlie opération of the business 
of the bankrupt by the receiver, and subsequently for the order authorizing 
the opération of the bankrupt's business by the trustée. ïhus Mr. Hall repre- 
sented, not only the receiver and the trustée during the period of his receiver- 
ship and trusteeship, but also the bank. It further appears that the pétition 
for the issoiance of the receiver's certiflcate to the amount of $1,200 was pre- 
sented by Mr. Hall, and was duly served upon ail lien creditors; the record 
showing that the service on the First National Bank was upon Mr. Richards. 
the cashier of said bank, and that no objection was made by the bank. 

"It is argued by counsel for the exceptant, who apiiears to hâve succeeded 
Mr. Hall as counsel for the First National Bank, at the time the exceptions 
were flled, as already stated, that the bank is entitled to ,have its lien paid 
without diminution, except as to the sum of $1,200 represented by the loan 
made as if upon receivers' certificates, as being the only expenditure ac- 
quiesced in by the First National Bank. It is true that, with this exception, 
there is no évidence, either affirmatively or negatively, as to knowiedge by tlio 
bank or its offleers of the opération of the business, other than such as niay 
be Inferred from the fact that the counsel of the bank was, ail through such 
opération, the counsel for the receiver and trustée. But It is clear from the 
évidence in the case that the bank offleers were perfectly faniiliar with the 
bankrupt's financial condition and had full knowiedge of the bankruptcy. 
There is no déniai that they knew the bankrupt's business was being carried 
on ; indeed, the account shows at least one note discounted by the trustée at 
the bank during such opération. 

"ïhe counsel of the receiver and trustée, who obtained the orders authori- 
zing the opération of the business, was also counsel for the bank. He must 
be presumed to hâve acted for the interest of ail whom he represents. It is 
not crédible, in the absence of évidence, that he would act against his clients' 
wishes and consent. Both the bank and the trustée knew that Mr. Hall rep- 
resented the other, and the record informed the référée, when the order for 
opération was made, that he represented both. The sale of the property was 
ordered not long after the order to operate, and notice thereof given to the 
bank. When the sale was adjoumed repeatedly, the mortgage creditor was 
bound to know it, and to know that the business was being carried on. I am 
unwilling to hold that the bank eould shut its eye to what its trustée was do- 
ing in its behalf, and take the chances of benefit therefrom, without obliga- 
tion for losses. When, in April, 1908, It was necessary for the trustée to bor- 
row money to pay the laboring men at the mines, no objection was made by 
the bank. If it were no party to the opération of the plant, it was bound to 
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objeet. That it did iiot objeet is eonvincing évidence that It regarded Itself 
iindei' obligation in the preniises. 

"ïhe référée fully reeognlzes (he soundness and importance of the rule that 
a trustée must Iceep within his resoiirces or take the conséquences, and tliat 
obligations on credîtors in such case& should be niost cautiously iraposed ; yet 
in this case the trustée appears to bave been merely i>erforniing his duty as 
he was ordered by the bankruptcy court upon the application of eounsel, who 
was also the eounsel of tbe bank. It niay be that the référée should hâve re- 
qulred the record to show more précise notice to the bank, as a lieu creiUtor, 
l)efore making the order for operating the business of the bankrupt in this 
case, as It is his standing rule to do so; but this is not sufflcient reason to 
charge a faithful trustée as is sought in the exceptions." 

While it may be said, as against the referee's conclusion of fact, that 
it appears from the record and évidence that, when the receiver first 
applied to the référée on April 16, 1907, for leave to operate the plant, 
he set ont in his pétition that he believed that no money would be lost 
by running the plant, and afterwards, in presenting his pétition to the 
référée on June 27, 1907, set out in his pétition that by conducting the 
business he had earned $194.78 above the expansés of running the 
plant, and that he believed the property would at least hold its own, 
'which statements the lien creditor had a right to rely on, and that it 
also appears from the record and the évidence that the trustée did not 
again show to the court the losses which he was making by running 
the plant, and that there is not any évidence from which it could be in- 
ferred that either the lieti creditor, or Mr. Hall, its attorney, knew that 
the plant was not earning money under the management of the trustée, 
although it must be inferred that the trustée well knew that fact; yet. 
assuming that the conclusion of the référée, namely, that the lien cred- 
itor knew that the plant was being operated, and that Mr. Hall, as 
eounsel for the trustée, knew that fact also, we cannot agrée with the 
referee's conclusion of law that those facts, foUnd by him, would shut 
out the lien creditor from claiming the fund upon the theory that it 
acquiesced in the opération of the plant, and was thus estopped, either 
by its own knowledge or that of its eounsel. Unless the lien creditor 
came into court, or was brought into court by regular process, and con- 
sented to the opération of the plant, or unless the facts would warrant 
the conclusion that it was under such circumstances as would estop 
the lien creditor that the business was continued, the lien creditor could 
not be di,splaced and the property covered by his lien swept away from 
him. 

The only authority for continuing the business of the bankrupt is 
f ound in section 2 of the bankrupt act : 

"Authorize the business of bankrupts to be conducted for llinited perlods 
by recel vers, the marshals, or trustées, if necessary in the best iuterests of the 
estâtes." 

There are no other words in the act or its amendment authorizing 
or regulating the conduct pf the business of a bankrupt. There is a 
bare authority hère given the court to allow the business of the bank- 
rupt to be conducted. There is no provision for the payment of the 
expenses, or for the issuance of receivers' certificates to pay the ex- 
penses, although, no doubt, the court would hâve power to order the 
expansés paid out of the gênerai estate, or, if the lien creditor was 
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properly in court and consented, could give the certificates or expenses 
priority over the lien. But that with this slight power, and in the 
face of section fi7d, "that liens given or accepted in good faith should 
not be affected by the act," a court of bankruptcy, without notice, can 
take the money of a lien créditer to pay the expenses of the gênerai 
estate. or provide a fund for distribution among the gênerai credit- 
ors, does not appear to us to be sound. It is true that the bankrupt 
court is a court of equity, and that it may be argued that whatever a 
court of equity could do in like circumstances it may do, and that the 
authorization of receivers' certificates in bankruptcy is akin to the pow- 
er of a court of equity in authorizing receivers' certificates for insol- 
vent corporations. Nevertheless it was decided, in Fosdick v. Schall, 
09 U. S. 235, 25 L. Ed. 339, and Kneeland v. American I,oan Compa- 
ny, 136 U. S. 97, 10 Sup. Ct. 950, 34 L. Ed. 379, that it is because the 
property is of a public nature and because the public interest requires 
the opération of the concern, such as a railroad or other public service 
corporation, that the court will authorize the issuance of receivers' cer- 
tificates to bave priority over existing lien creditors. 

It bas been equally definitely scttled that in the case of a private cor- 
poration no such authority or power résides in the courts. The follow- 
ing are casée sustaining this view : Hanna v. State Trust Co.. 70 Fed. 
2. IG C. C. A. 586. 30 E. R. A. 201 ; Farmers' Loan & Trust Co. v. 
Grape Creek Coal Co. (C. C.) 50 Fed. 481, 16 L. R. A. 603; Newton 
v. Eagle & Phcenix Mfg. Co. (C. C.) 76 Fed. 418; Kneeland v. Ameri- 
can Loan Co., 136 U. S. 97, 10 Sup. Ct. 950, 34 L. Ed. 379, where Mr. 
Justice Lamar said: 

"Upon thèse f.acts we reinark. first. tliat the appointment of a recclver vests 
in the ctmrt no ahsolute control over the r)roi>erty and no îr<'ueral anthorlty 
to disi)hiee vesited oontract liens. Be<'iiTise in a few spoeiflecl and limited cases 
this court has declared that unsecured claims were entitlert to priority over 
mc)rt^;age debts. an Idea seenis to hâve oT)talned thiit a court appolntlng a re- 
ceiver aequires power to give such préférence to any gênerai and unsecin-ed 
clninis. It has been assunied that a court appoiutiug a reefeivei- could right- 
fnlly burden the mortgaged ]>ro|)erty for the payment of any unsecau'ed indebt- 
eduess. Indeed, we are advised that some courts hâve uiade the appointment 
of a receiver eondltional upon the iKiynient of ail ni'.secured indebtedness in 
lireference to the mortgaged liens sought to be enforced. Can anything be 
coiioeived which more thorougbly destroys the saeredness of contrîicted obliga- 
tions? One holding a mortgage debt u]>on a railroad has the same right t<i 
ilemand and exjjeet of the court respect for his vested and contracted priority 
as the holder of a mortgage on a farm or lot. So, wlicn a court appoints a 
receiver for railroad property. it Inis no right to niake that receivevshlp con- 
rtitional on the payment of other than those few unsecured claims wbich, by 
tlie rulings of this court, hâve lieen declared to hâve an e(iuitable priority. 
No oiie is bound to sell to a railroad Company or to work for it, and whoever 
has dealings with a Company whose pj'opcrty is mortgagcHl must be assumed 
to hâve deult with it on tlie faith of its ])ersonal resiwnsiliility, and not on the 
expectation of subseqnently disjilaciug tlie priority of the mortgage liens. It 
is the exceiition, and not the rule, that such priority of liens eau be dis- 
placed. We emplnisiKe this fact of the saeredness of contraet liens, for the 
roason that thcre seems to be growing an idea that the cliancellor, in tlie 
exercise of his e<iuitable powers, lias uiilimited discrétion in this matter of 
tlie displitcenient of vested liens. Railroad Co. v. Railway Co., 12.5 U. 8 
im8, 673, 8 Sup. Ct. ion, .'51 L. VaI. 832. So that thèse iutervèners acquired no 
riglu of priority by virtue of their antécédent coutracts of sale." 
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But, assuming tliat there is autbority for the issuing of receivers' 
certificates in this case, and that the power to issue such certificates 
would include tlie power to pay the ex])cnses of ininning the plant just 
as if those certificates had been authorizcd, was the Hen crecUtor es- 
topped by either his own conduct or that of his counsel from claiming 
the priority of his mortgage over the expetises? Estoppel is defined 
by Bigelow on Estoppel (4th Ed.) ii5, as follows : 

"A riglit arisiug from acts, admissions, or eoiuluet wliicli liave iiulucod a 
cliaiiiro of position in ficeordauce witli tiie reiU or niiparont intention of tlie 
parties against wlioui tliey are alleged." 

It was said in Nowell v. International Trust Co. (C. C. A.) 16!) Fed. 
508: 

"Before an estoppel can arise, It mnst appoar tlntt tlie |)prson invoking- it 
lias beeii infiuenced liy and would rely npon tlie aets or eoiidnct of liim wlio 
is sought to be esto])ped, and that tlieso acts and coiiduet were siilllciiint to 
warrant reliance and action tliereou." 

The receiver or trustée takes the property of the bankrupt subject to 
ail the equities that existed as against the bankrupt. Ail that hc may 
sell is the equity of rédemption. York Mfg. Co. v. Cassell, 201 U. S. 
344, 26 Sup. Ct. 481, 50 L. Ed. 782. In the case at bar the receiver 
took the manufacturing plant and real estate of the bankrupt subject 
to the mortgage deed of trust, the bonds of which the First National 
Bank now claims to hold. He knevv the condition of the business, of 
its finances, of its clay and coal veins, of its machinery and equipment, 
of its manufactured, partly manufactured, and unmanufacturcd prod- 
uct. He knevv of the probable expansés of running the plant when he 
first applied for instruction to the référée to conduct the business, and 
in his pétition swore to his belief that the conduct of the business would 
not cause loss. Would the fact that the lien créditer only knew that 
the business was being continued, there being no proof that he knev^' 
any of the facts as to gains or losses, or any of the other facts as 
above noted as known to the trustée, in any way influence the action 
of the trustée in continuing the business? Would the knowledge of 
the trustée that the lien creditor knew the business was being con- 
tinued lead this trustée, with ail the knowledge he had, to conclude that 
the lien creditor was willing to give up his rights and ail the property 
covered by his lien to the trustée for the benefit of the gênerai credit- 
ors? Where in the évidence is there any fact, where is there any év- 
idence, from which it may be inferred that the trustée was infiuenced 
by or would rely on the lien creditor waiving his lien in favor of ths 
administration or running expenses? 

We are clearly of the opinion that the référée erred in allovving the 
gênerai expenses, in any view of the case, against the lien creditor. 
We are also clearly of the opinion that there is nothing in the record 
or évidence that would justify the charging of the expenses of running 
the business against the proceeds of sale, except as to the $1,300 re- 
ceivers' certificates and such actual costs and expenses as are directly 
chargeable to the sale of the real estate, and the référée, therefore, 
erred in allowing any expenses except tliese as a priority over the lien 
creditor. 
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The second question certified under the pétition of review was as to 
whether or not the mechanic's lien of the Freeport Planing Mill Com- 
pany is a prior Hen to the mortgage of the First National Bank. The 
finding of the référée is that the mechanic's Hen is entitled to priority 
of hen ; but as the référée has not given us any findings of fact, or 
any discussion of the question, whether of fact or law, or any distinct 
finding of fact or conclusion of law, except that the mechanic's lien 
is entitled to priority, we are in complète ignorance of the reason gov- 
erning the référée in his conclusion. Proper considération of this ques- 
tion requires an exammation of the mortgage in question, of the évi- 
dence as to the filing of the mechanic's lien and as to the commence- 
ment of the work for which the lien is claimed, of the évidence as to 
whether or not the mortgage was for future advances, and, if so, when 
the payments were actually made to the mortgagor, and possibly of 
many other facts necessary to a correct conclusion. We hâve a right 
to expect from a référée, who has had the whole question submitted 
to him, 'and has seen the witnesses and heard the évidence, that he 
should give the court the benefit of his investigation, and assist the 
court in its investigation by making a proper report, discussion, and 
opinion leading him to his conclusion. However, as the whole case 
has been argued, we feel it to be our duty to décide this question now, 
rather than to delay the final décision by returning the case to the 
référée. 

The exact question before us is whether the mortgage deed of trust 
of the bankrupt to the Guaranty Title & Trust Company to securc the 
issue of $200,000 of bonds, dated April 1, 1905, and duly recorded on 
April 13 and 13, 1905, is a prior lien to the mechanic's lien filed by the 
Freeport Planing Mill Company against the banknipt's real cstate, and 
which concededly has the date of May 1, 1905. The Planing Mill 
Company claims that its lien is prior, because the mortgage was given 
to secure moneys to be paid in the future. It must be conceded that 
the law of Pennsylvania is that a mortgage for future advances is not 
good against intervening liens before the money is advanced upon the 
mortgage. Bank of Montgomery County's Appeal, 36 Pa. 170; Ap- 
])eal of the Bank of Commerce. 44 Pa. 423 ; and many other cases. 
An exception has been made in the case of the borrowing of money up- 
on bonds to secure which a mortgage is given. The case of Reed's 
Appeal, 122 Pa. 5C6, 16 Atl. 100, is authority for this position. There 
the learned court, afterwards affirmed by the Suprême Court, said: 

"A reason of more substnnce is found in the nature of the bonds and their 
relation to the mortgage. Where a mortgage is given to cover future advances 
by one man to another, it is not a matter of nnich iuconveuience for the mort- 
gagee to aseertain, from time to time, as lie is called on for advances, whetiier 
there be intervening liens. It is therefore reasonable and .1ust that he shoTild 
do so. and is in harmony with the purpose of the mortgage. But a dilïerout 
case is presented wliere a public improvement is undertal-ien, requiring the 
ex]icnditure of large snnis of money and tlie floating of a deht of great magni- 
tude. The debt is necessarily divided into small parts and carried into dif- 
férent and distant markets. It would be out of the question to aseertain the 
state of the record or of the company's affairs each time a bond was a bout to 
be sold. If this were made the duty of purchasers. it would prevent the sale 
of such securities altogether, or at least conflue their purchase to such large 
concerns as could buy in bulk aftor due and careful Inquiry. Bven Ihen the 
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facts would be open to doubt at every subsoqui'iit salp. Tluis their value 
would be entirely rediiced. For tliese aiul siinilar reasoLis 'tUe whole Issue 
of such bonds must be troated as of the date of tlie inoi-tgage, withoiit regard 
to the time when tbey wero actually put out, unless the conti-ary in clearly 
expressed.' Claflin v. liailroad Co. (C. C.) 8 Fed. 118, 4 Hughes, 12. 'Zi ; Nelsmi 
V. lowa Eastern R. R. Co., 8 Ani. Ry, Rep. (Shipruan) 82, 88." 

Under the facts of the case at bar^ we do not think the exception 
obtains. This was not the case of borrowing money for a public mi- 
provement. It was not the case of the issuance of bonds whicli were 
disposed of to the pubhc. The bonds, as appears from the finding of 
the référée, were dehvered by the bankrupt corporation in November, 
1905, months after the entry of the mechanic's lien upon the record, 
and for the purpose of securing a pasi indebtedness. Under thèse 
facts w« can see no distinction between the lien of this mortgage and a 
mortgage given to secure future advances. We therefore conclude 
that the lien of the Freeport Planing Mill Company is prier to the mort- 
gage. 

The finding of the référée is therefore reversed as to the expenses 
of the- receiver, and ail his crédits are disallowed, except those cov- 
ered by the receivers' certificates to the amount of $1,200, if such be 
otherwise a proper crédit, and the actual expenses incurred in the sale 
of the real estate. 

The finding of the référée that the mechanic's lien of the Freeport 
Planing Mill Company is prior to the mortgage securing the bonds 
held by the First National Bank is sustained, and said lien declared to 
be prior to said mortgage. 

The case is retin-ned to the référée, with instructions to find, in ac- 
cordance with this opinion, that the mechanic's lien of the Freeport 
Planing Mill Company is prior to ail other claims except the expenses 
of sale and the receivers' certificates, and that the First National Bank, 
as to the bonds secured by the mortgage, is entitled to the balance of 
the fund raised by the sale of the real estate. 

L,et an order be drawn accordingly. 
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THE SlilLA. 

(District Court, AV. D. New York, July 2], 190O. On Settlemont of Decree, 

October 4, 1909.) 

1. Collision (§ 51*) — Pkecal'tioss for Prevenïing Collistoss-~Ovebt.a.king 
Vessels. 

The duty rests upou an overtakiug vessel to licop out of the way of the 
vessel ahead, and she is only entitled to pass at a time and place vvhere 
it is sultable and safe, taking ail factors into accouut, ineluding the dan- 
ger of suction. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 57-01; Dec. 
Dig. § 51.* 

Overtaking vessels, see note to The Rebeeca, GO O. C. A. 254.] 
♦For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r ladexes 
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2. CoLMsiox (§ 90*) — Précautions foe Preventing Collisions— Officers 

AND LOOKOUT. 

It was négligent for the master of a steamei" to navigate her down tlie 
St. Clair river without a lookout, and wlth no offlcer in charge of her 
navigation, except a mate, who was also acting as wheelsman. 

[VaI. Note. — For other cases, see Collision, Cent. Dig. § 211; Dec. Dig. 
§ 09.*] 

3. Collision (§ 105*) — Overtaking Vessels— Btjrden of Proof as to Fault. 

Where, as an overtaliing vessel was passing a much snialler vessel in 
St. Clair river, the latter suddenly sheered from her course, resulting in 
her collision with the overtaking vessel, and also with a third vessel 
passing on an opposite course, the overtaking vessel has the burden of 
proving that she did not cause such sheer, takiug luto account the speed 
and distance at which she passed and the efïeet of her suction. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 105.*] 

4. Collision (§ !)1*) — Steam Vessels Meeting— Evidence as to Fault. 

As the steamer Sinila, 1,500 gros» tonnage, was passing down the St. 
Clair river, where the channel was 1,600 feet wide, she was overtaken 
by the Gilchrist, 0,900 tons, which, after a proper exchange of signais, 
undertook to pass to the starboard of the Simla, and at a distance of not 
less than 100 feet, and a speed not excessive. When opposite, the vessels 
came together, and after a slight collision the Slnila sheered sharply to 
port and came into collision with the steamer Smith, which was passing 
up at a distance of 600 or 800 feet. The Gilchrist was properly offlcered 
and manned, with an attentive lookout; but the Simla had no lookout, 
and the second mate at the wheel was the only person on her deck. Held, 
on the évidence, that the approach of the two vessels was not due to the 
suction of the Gilchrist, nor to her holding a converging course, but to the 
fact that the Simla was not properly manned and her wheelsman failed 
to hold her course, as he was bound to do under the rules, but sheered 
toward the Gilchrist until the Simla came within the Influence of her 
suction, which caused the sheer to port and the second collision, and ren- 
dered the Simla solely in fault therefor. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 187-192; Dec. 
Dig. § 91.*] 

5. Collision (§ 125*) — Action fob Damages— Evidence. 

While, as a gênerai rule, the testimony of the officers and crew as to 
what took place on their own vessel is entitled to more weight than that 
of persons on other vessels, yet, where the other vessel was not more than 
100 feet distant, with nothing to obstruct the view of those on board, 
their testinion^' as to the movements of the passing vessel cannot be 
wholly ignored. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200, 270; Dec. 
Dig. § 12.5.*] 

6. Collision (§ 130*) — Damages— Demurrage—Interest. 

In collision causes, where deurarrage is awarded as a part of the dam- 
ages, interest should be allowed thereon from the tinie of collision, un- 
less there are spécial reasons for itsi disallowance, in the discrétion of 
the court. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 284 ; Dec. Dig. 
§ 130.*] 

In Admiralty. Suit for collision by the United States Transportation 
Company, as owner of the steamer h. C. Smith, against the steamer 
Simla and the steamer J. G. Gilchrist. Decree for libelant against the 
Simla. 

•For otbeT cases see same topic & § numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Goulder, Holding & Masten, for libelant. 

Hoyt, Dustin, Kelley, McKeehan & Andrews (Hermon A. Kelley 
and G. W. Cottrell, of counsel), for the J. G. Gilchrist. 
Clinton, Clinton & Striker, for the Simla. 

HAZEL, District Judge. On November 20, 1905, at about 9:15 
o'clock in the forenoon, there was a collision in St. Clair river, off the 
dock at Woodtick Island, situated below Marine City, Micli., betvveen 
the steamer Simla, downbound to the port of Kingston, Canada, and 
the steamer L. C. Smith, upbound to the port of Dulnth, Minn., which 
collision resulted in damage to the latter vessel. Jiist before the colli- 
sion, the Simla collided with another steamer, the J. G. Gilchrist, also 
downbound to Lake Erie, which was overtaking her on her starboard 
side; passing signais of one blast having been seasonably exchanged 
between them. ïhe Simla was a vessel of 1,490 gross tonnage, 22(> 
feet keel, 35 feet beam, and depth of 14 feet. The steamer L. C. Smith 
had a gross tonnage of 4,702, length of keel 414 feet, over ail 434 feet, 
beam 50 feet. The Gilchrist was a vessel of 3,871 gross tonnage, length 
of keel 356 feet, beam 50 feet, and draft 18 feet 3 inches forward and 
aft.. The Gilchrist was laden with iron ore, and the Simla with 50,000 
bushels of wheat. It was a clear day, with a little wind blowing from 
the west. The navigable channel abreast of Woodtick Island is about 
1,600 feet wide. 

The libel charges the Simla with fault for diverging from her course 
after port to port passing signais had been exchanged with the Smith, 
and it charges the Gilchrist with fault in overtaking the Simla at such 
rate of speed and propinquity as to interfère with her safe and proper 
navigation, and thereupon becoming responsible for her sheer to port 
and into the Smith. The Gilchrist charges that the Simla, which was 
proceeding at a slow rate of speed, crowded upon her course after 
agreeing upon a starboard passing; that the Gilchrist was proceeding 
at a safe distance abreast of the Simla, when suddenly the Simla 
dropped over toward her, apparently under a port wheel ; that the en- 
gines of the Gilchrist were immediately stopped, but the starboard bow 
of the Simla struck the Gilchrist's port quarter. It is claimed by the 
Simla that the Gilchrist negligently crowded on her course ; that when 
her bow was about abreast of the boiler house of the Gilchrist, which 
was proceeding at a rate of about 10\^ niiles per hour through the 
water and about 2 miles per hour faster than the Simla, the latter 
vessel sheered from her course and slightly touched the Gilchrist ; and 
that then the suction of the Gilchrist came under the stern of the 
Simla, and, notwithstanding her reversai at full speed of the engines 
and porting her helm, she violently sheered to port, almost at right 
angles, crossing the course of the steamer Smith, and striking her for- 
ward of her boiler room. At the close of the case neither the Simla 
nor the Gilchrist attributed any fault to the Smith; both practically 
conceding that damage resulted to her through the négligent naviga- 
tion of either the Simla or the Gilchrist. 

The testimony is conflicting as to whether the initial sheer of the 
Simla was caused by faulty steering to starboard, or whether the Gil- 
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christ passed so close as to influence by her suction the departure of 
the Simla from her course. The pilot rules regulating navigation in St. 
Clair river in force at the time of the collision required (1) overtaking 
vessels to keep out of the way of the overtaken vessel ; (3) the over- 
taken vessel to keep her course and speed, without crossing the bow 
or crowding the passing steamer. Rules 20-23 of Navigation of Great 
Lakes; Pilot Rule 6. -Lawrence, second mate of the Simla, who was 
at the wheel at the time of the occurrence, testified that, immediately 
upon noticing the danger which menaced from the proximity of the 
Gilchrist, she then being about 40 feet distant on the right side, he 
ported a little, a point or so, to allow the Gilchrist more space for pass- 
ing, but the Simla did not respond to such movement, owing to the 
suction of the Gilchrist, which drew her stern over to starboard ; that 
he checked down her speed when the Gilchrist was about two-thirds 
ahead of the Simla. At this time the master of the Simla, who had 
been below, quickly came on deck, and, entering the pilot house, as- 
sumed command of the vessel, and backed her engines ; but the Simla 
nevertheless sheered violently to port and into the Smith. The évidence 
shows that at the time of the initial sheer or drawing toward the Gil- 
christ, and prior thereto for upwards of a half hour, the Simla was 
without a lookout, and her master was not in charge of her navigation. 
In fact, there was no one on deck attentive to duty, except the second 
mate, who alone was at the wheel. It was an omission of duty on the 
part of the master to permit the Simla to proceed down St. Clair river 
without a compétent lookout, and without intrusting her navigation to 
a mate or compétent seaman, aside from the wheelsman, while engaged 
in other duties below deck. 

It is a well-established rule of admiralty law that there must be a 
compétent lookout on board a vessel, whose duty it is to carefuUy ob- 
serve the movements and proximity of other vessels navigating in 
diflferent directions or on other courses, and which are factors, or likely 
to become such, in her navigation or movements, and to make report 
thereof to the person in charge of her navigation. Spencer on Marine 
Collisions, §§ 172-173; The Coleman, Fed. Cas. No. 2,981; The 
Arthur Gordon and The Independence, Lush. 270. This salutary rule 
having been ignored by Capt. Malone of the Simla, the point is urged 
in behalf of the Gilchrist that in view of the circumstances a presump- 
tion of fault arises against the Simla, even though she was the over- 
taken vessel, and that therefore the burden is cast upon her to satis- 
factorily explain her initial déviation from her course. It is conceded 
that, as between the Smith and the Simla, the burden was upon the 
latter vessel to explain her sudden divergence from her course and 
to excuse her apparent misconduct. The Atlantis, 119 Fed. 568, 56 
C. C. A. 134. But I think, as between the Gilchrist and the Simla, 
the overtaking and overtaken vessels, the rule is différent. The over- 
taking vessel is obliged to keep out of the way of the ahead vessel, 
and the burden rests upon her to establish that the ahead vessel was not 
infîuenced by her suction. She could only pass at a time and place 
when it was suitable, proper, and safe to do so, having strict regard 
for the dangers from the force of suction. The master of the Gilchrist 
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is presumed to hâve been familiar with the subtleties and dangers 
f rora suction or the displacement of the water by the Gilchrist, a larger 
and faster vessel than the Simla, and in the navigation of his vessel 
on a parallel course and sailing in the same direction he was bound to 
take such forces into considération. The Fontana, 119 Fed. 856, 5G 
C. C. A. 365; The Ohio, 91 Fed. 551, 33 C. C. A. 6G7. Concededly 
the Gilchrist had the right at this point in the river to pass the Simla 
upon complying with the pilot rules of the Great Lakes, which re- 
quired her to first acquaint the ahead' vessel with her désire to pass 
by blowing one blast of the whistle to pass on her right or starboard 
side, or two blasts of the whistle to pass on her left or port side, and 
then onîy upon receiving an answering assent. 

Although the Gilchrist attribiites fault to the vSimla for not having 
a compétent lookout and navigator on duty at the time of the initial 
sheer, yet the contention is that the main fault arose from the incom- 
pétent and négligent conduct of the wheelsman, who failed to hold the 
vessel in her course by improperly porting her helm. Considering 
the évidence in its entirety, I am constrained to agrée in this contention. 
According to the witness Lawrence, when the bow of the Gilchrist 
came abreast of the Simla's stern, she was about 100 feet distant on the 
starboard side. In this estimate he seems to be supported by the ob- 
servations of the witnesses on board the steamer Smith. The master 
of the Gilchrist, however, her two mates, two wheelsmen, and her 
steward testify that the distance apart between the steamers when the 
Gilchrist lapped the stern of the Simla was 200 to 250 feet, and that 
such distance was maintained until they perceived the Simla dropping 
over towards the course of the Gilchrist. Assuming the distance to 
hâve been but 100 feet, it is not claimed that there was anything un- 
usual or unsafe in the situation, or that sheering from suction by the 
ahead steamer should bave been anticipated. The relative positions 
of the vessels when they began lapping each other was not dangerous 
or eut of the ordinary. 

It is contended in argument by counsel for the Simla that the over- 
taken and overtaking vessels were navigating on slightly converging 
courses from the time passing signais were blown at Recors Point, 
and that the distance between them was so materially reduced in pass- 
ing that the Simla came under the influence of the suction of the Gil- 
christ. Certainly, if such was the fact, the Gilchrist should be con- 
denined for not keeping a parallel course and getting in the way of 
the ahead steamer ; but this contention, I think, is inadequately sup- 
]3orted by the facts, although I bave carefully considered the reasons 
assigned for its advocacy. In my mind, a prépondérance of the testi- 
mony establishes that the wheelsman of the Simla erred in maneuver- 
ing her helm to port, causing the vessel to swing to starboard and 
toward the Gilchrist. It was the duty of the Simla to hold her course, 
cxcept to avoid danger, and to swerve or départ theréfrom was a viola- 
tion of rule 20 and pilot rule 6, and accordingly the Simla is called upon 
to prove that her déviation did not precipitate the disaster or contribute 
thereto. 

The theory of sailing on converging courses is predicated upon the 
testimony that to the witnesses on the Gilchrist the Simla appeared to 
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be dropping over toward her on an angle of a half point or a point, 
while to the wheelsman of tiie Simla the Gilchrist seemed to be coming 
over to port and toward the Simla. To the witnesses on the Smith, the 
Simla appeared to drop over toward the Gilchrist, as distinguished 
from over to starboard. The witnesses on the Smith, however, were 
too far awa}' to accurately state the movements of the vessel, and I 
do not think their testimony on this point is entitled to great weight. 
The inference of proceeding on converging courses would probably 
legitimately follow, if it were not satisfactorily shown that Lawrence 
ported the Simla's helm, not deliberately, but evidently through mistake 
and want of proper précaution. He manipulated the vvheel in such 
a way as to cause her to edge over toward the Gilchrist. I am not un- 
mindful of the rule that ordinarily the testimony of the officers and 
crew to acts committed or omitted on their vessel is entitled to more 
weight than the testimony of witnesses on other vessels, whose views 
are chiefly derived from what they believed they observed (The Alex. 
Folsom, 52 Fed. 403, 3 C. C. A. 165) ; but in the présent case the wit^ 
nesses for the Gilchrist were distant from the Simla not more than 
100 feet, the pilot house and wheelsman of the Simla were in their 
direct line of vision, and there were no disturbing or interfering at- 
mospheric conditions. Under thèse circumstances, the testimony of 
witnesses on a passing vessel should not be entirely ignored or set 
aside. 

Upon the subject of whether the Simla's helm was ported or star- 
boarded there was much controversy. The testimony of Lawrence left 
the impression in my mind that he did not maintain positive or accurate 
control of the helm. His responses to questions as to what he did at 
the wheel, at the critical time when deliberate action, based on sound 
judgment, was demanded, is not convincing. His testimony as to 
whether he rolled the wheel over to port or to starboard to give the 
Gilchrist more space in passing was somewhat confused, and my im- 
pression is that just before the sheering he labored under such excite- 
ment as would probably account for his faulty steering. This view 
finds support in the fact that he alone was in charge of the wheel and 
of the navigation of the vessel. There was no lookout or responsible 
mind to guide him at a time when direction and keen observation were 
required, and in the circumstances probably his error in failing to hold 
the vessel's course is not without palliation. The Simla, however, 
must be held at fault for not being properly manned and officered, as 
a resuit of which the wheelsman inefïïciently and improperly steered 
the vessel, failing to hold her course, and bringing her under the in- 
fluence of the suction of the passing steamer. The proofs show that 
the Gilchrist was properly manned and officered, with lookout attentive 
to his duties; that she undertook to pass the Simla at sufficient dis- 
tance alongside to keep her suction from interfering with the Simla, 
if properly navigated. She was well over near the American shore 
(about 400 feet), as far over as was proper and safe for her navigation. 
It is not seriously claimed that her speed was excessive. Her wheels- 
man carefully steered on trees ahead, which brought him still doser 
to the American side of the river. The Simla, also, was proceeding in 
the channel, not far distant from the American shore, with an abun- 
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dance of deep water between lier and the course of the Smitli, which 
was variously estimatcd at from 600 to 800 feet. On the instant that 
it was noticed that the Simla was edging over, the master of the Gil- 
christ promptly checked, and then quickly stopped, his engines. There 
was nothing else he coiild do with safety. Indeed, to hâve ported at 
such close quarters, or to hâve reversed hcr, would hâve caused lier 
stern to swerve to port, and in ail probability into the Simla, while, on 
the other hand, the effect of stopping her engines tended to reduce or 
allay the force of her suction. In my judgnient, the Gilchrist was prop- 
erly navigated, and there is no évidence to attribute to her any blâme 
for the collision between the Simla and the Smith. 

This conclusion makes it unnecessary to discuss any alleged errors 
in extremis by the Simla, subséquent to her initial sheering, and ex- 
])lanatory of the collision with the Smith. 

The libelant may hâve a decree against the Simla, holding her sole- 
ly at fault, with costs, and dismissing the libel against the Gilchrist. 

On Settlement of Decree. 

On settlement of final decree the question arose whether interest on 
demurrage should properly be allowed from the date of loss, as speci- 
fied in the stipulation filed herein, or from the entry of decree. Here- 
tofore this court apparently held in The Sitka, 156 Fed. 427, on the 
authority of The Eloina, 4 Fed. 573, that interest on demurrage was 
only recoverable from the date of decree, and not from date of loss or 
injury. But this broad holding is not sustained by the weight of 
prior décisions. Collision cases are now callcd to my attention by 
which it is clearly shown that, not only is demurrage a proper élément 
of damage, but that interest should be allowed from the time of col- 
lision, unless in the discrétion of the court there are spécial reasons for 
its disallowance. The reason for the rule is that the party damaged is 
entitled to a complète return for the loss sustained by reason of the 
tort, and the interest is regarded as a part of the indemnification or 
damage award. The liability for interest usually relates to the date of 
injury, subject to the exercise of a sound judicial discrétion. The 
Mahanoy, 127 Fed. 773. In Milburn v. Thirty-Five Thousand Boxes 
of Oranges and Tenions, 57 Fed. .236, 6 C'C. A. 317, the Circuit 
Court of Appeals for this circuit, in a cause of admiralty for déten- 
tion and discharge, considered the refusai of the district court to al- 
low interest, and Judge Lacombe, speaking for the court, in efifect 
said that there was no reason why demurrage should be subje-rt to 
any other or any différent rule than that which obtained in other cases. 
This would seem to settle any uncertainty in this district as to the 
allowance of interest on demurrage from the date of injury which may 
hâve been created by the décision in The Eloina, supra. 

So decreed. 
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UNITED STATES v. LiAMSON. 

(Circuit Court, D. Rliode Islitnd. September 28, 1000.) 

No. 2,G:51. 

1. Ikternal Revenue (§ 25*)— OLEOirARGARiNE~STATDTES--REGur.ATioN'. 

Tlie oleomargiirine act (Act Cong. May 0, 3002, c. 784, § (>, :î2 Stut. 107 
[U. S. Comp. St. Snpp. 1007, p. G411) provides that wliolesale dealers In 
oleonuirgarine sliall Iceep sueh boolis aud reuder such reUirns as the In- 
ternai Revenue Coumdssîoner may require, aud tiiat sucli Ijooks sliall al- 
ways be open to the inspection of any internai revenue oflieer or agent. 
Hcld, tbat sucii section did not so liniit the power of the Internai Revenue 
Comniissioner as to authorize only tlie malving of régulations requiring 
returns as to the contents of the booivs required to be kept by whoiesale 
dealers; but that he was authorized to adopt a régulation requiring such 
dealers to make monthly returns showing the packages and pounds of 
oleomargarine received, the quantity disposed of, and the names and ad- 
dresses of the consignées. 

[FA. Note. — For other cases, see Internai Revenue, Cent. Dig. § 72; Dec. 
Dig. § 25.*] 

2. Ikteunal Revenue (| 25*)— Oleomargaeine Act— Régulation— Returns. 

Tlie oleomargarine act (Act Cong. May 0, 1002, c. 784, § G, H2 Stat. 107 
[U. S. Comp. St. Supp. 1907, p. 641]), requiring whoiesale dealers in oleo- 
margarine to keep books and render returns as required by the Commis- 
sioner of Internai Revenue, and the régulation requiring monthly reports 
by such dealers, did not make the sufliciency of the returns dépend on 
tlieir conformity to the books, but on their conf ormity to the facts ; such 
dealers being required to make both their books and returns a correct rec- 
ord of the facts. 

TEd. Note. — For other cases, see Internai Revenue, Cent. Dig. § 72 ; Dec. 
Dig. § 25.*] 

3. Internal Revenue (§■ 25*)— Oleomargarine— REauLATiONs—DiscLosuEE of 

Pcrchasers— Reasonableness. 

The oleomargarine régulations of December, 1004, requiring whoiesale 
dealers to make monthly returns showing the names and addresses of 
purchasers, was not unreasonable. 

[Eld. Note. — For other cases, see Internai Revenue, Cent. Dig. § 72; Dec. 
Dig. § 25.*] 

4. INTERNAL REVENUE (§ 25*)— OLEOMARGARINE— REGULATIONS. 

The oleomargarine act (Act Cong. May 0, 1002, c. 784, § 6, 32 Stat. 107 
[U. S. Comp. St. Supp. 1907, p. 641]), requiring whoiesale dealers in oleo- 
margarine, process, renovated, or adulterated butter to keep books and 
render returns as required by the Commissioner of Internai Revenue, with 
the approval of the Secretary of the Treasury, authorized the commission- 
er to require returns as to both dealers in oleomargarine and In process, 
renovated, or adulterated butter ; and hence a régulation requiring monthly 
returns from dealers in oleomargarine only was not objectionable because 
it did not apply to dealers in process, renovated, or adulterated butter. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. § 72 ; Dec. 
Dig. § 25.*] 

5. Interxal Revenue (J 30*)— Oleomargarine— Régulations— Fictitious Re- 

turns. 

The oleomargarine régulations of December, 1004, roquire monthly 
Wholesale dealers' returns, showing in détail the number of packages and 
ponndp of oleomargarine received from manufacturers and whoiesale deal- 
ers, also the quantity disposed of, with the names and addresses of each 
person to whom sold or consigned. Hcld that, where tlie names of the 
purchasers as given in a whoiesale dcaler's return were wholly or partly 

♦For other cases see same topic & § numeeb in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
173 F.— 43 
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flcfitious or erroneons, tbere was a violation of the régulation, tbough 
the quantity disposed of was correctly disclosed. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. § 105 ; Dec. 
Dig. § 39.*] 

6. INTEBNAL REVENUE (§ 47*) — OLEOMARGAMNE — REaULATIONS— VIOLATION— 

Indictment. 

Counts of an indictment agalnst a wbolesale dealer in oleomargarine, 
charging a failure to make a return of pnrcliases and sales for a partieular 
month under oleomargarine régulations of Deeember, 1004. requiring siioh 
monthly returns, were not objectlonable for uncertainty. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. § 147 ; Dec. 
Dig. § 47.*] 

7. Indictment and Information (§ 137*)— Oleomargarine Régulations— Mo- 

tion TO QUASH. 

Where an indictment for violating the oleomargarine régulations charged 
in several counts a failure to make any return for a partieular montb, 
whether such counts could be supported by évidence of the inaking of a 
false or incomplète return for that month could not be considered on a 
motion to quash the indictment. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§ 483 ; Dec. Dig. § 137.*] 

George F. Lamson was indicted for failure to make return.s under 
tlie oleomargarine act. On motion to quash the indictment. Denied. 
See, also, 163 Fed. 165. 

Chas. A. Wilson, U. S. Atty., and G. H. Huddy, Jr., Asst. U. S. 
Dist. Atty. 

VValter H. Barney, for défendant. 

BROWN, District Judge. The indictment charges the défendant, a 
wholesale dealer in oleomargarine, with failure to make returns requir- 
ed by section 6 of the act of May 9, 1902 (Act May 9, 1902. c. 784, 32 
Stat. 197 [U. S. Comp. St. Supp. 1907, p. 641]), known as the "Oleo- 
margarine Act," and by régulations made under said act. Section 6 
provides : 

"Tliat Wholesale dealers in oleomargarine. process, renovated or adulterated 
butter sliall keep such books and reuder such returns in relation thereto as 
the Commissioner of luternal Revenue, with the approval of the Secretary of 
the Treasury, may, by régulation, requlre ; and such books shall be open at ail 
times to the inspection of any internal-revenue offleer or agent. And any 
person who willfully violâtes any of the provisions of tbis section shall for 
each such offense be fined not less than fifty dollars and not exceediug flve 
hundred dollars, and Imprisoned not less than thirty days nor more than six 
months." 

By régulation of December, 1904, vtholesale dealers were required 
to make monthly returns — 

"showing in détail the number of packages and number of pounds of oleo- 
margarine received direct from manufacturers and other wholesale dealers, 
also the quantity disposed of, with the name and address of each person to 
whom sold or cousigued. Thèse returns will be rendered ou the first day of tho 
month succeeding that for which the return was made, or within ten days 
thereafter, in duplleate. to the collecter, who will forward one copy to the Com- 
missioner of Internai Revenue." 

•For other cases see same topic & § humeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The indictment is based wholly upon the failure to make returne 
required by the régulation. The first point in support of the motion to 
quash is that, by the provisions of section 6 of the oleomargarine act, 
the returns which may be required are exphcitly confined to the books, 
and that, as the régulations go beyond this, they are not authorized by 
the statute. This point was raised in United States v. Lamson (C. C.j 
162 Fed. 1G5-1G8, and was decided adversely to the defendant's prés- 
ent contention. The sufhciency of the returns dépends upon their con- 
formity with the facts, and not upon their conformity with the books. 
Both books and returns are to be a correct record of the facts. A con- 
struction which would lead to the conclusion that the returns were in 
conformity with the statute if correctly taken from the books, though 
the books were false, is artificial and unreasonable, and would serve 
no other purpose than to afiford a violator of the régulation a ground 
of défense that is without substantial merit. 

The régulation requires returns of the quantity of goods disposed of 
with the name and address of each person to whom sold or consigned. 
It is urged that such a return was not contemplated by the statute. It 
is contended that the requirement of the names and addresses of pur- 
chasers is an unnecessary and unreasonable interférence with the 
Personal and property rights of both the seller and the purchaser. It 
is said that: 

"To requlre him to act without salary as a government agent for tlie dé- 
tection of crime and to warrant tlie aceuracy of tlie information furnislied 
l)y Iilrn under pain of lieavy fine and imprisonment ia not a burden wliich should 
be plaeed upon a eitiaen by a Department régulation, unless it is uuniistaliably 
autliorized by ttie provisions of the statute." 

Apparently the object of this régulation is to trace the oleomargarine 
to the hands of others. As it has been decided by the Suprême Court 
that the oleomargarine act is justifiable as a revenue law, it is not clear 
that a régulation designed to assist in the tracing of property subject 
to a tax is unauthorized. 

It is further argued that as section 6 of the oleomargarine act is 
applicable, not only to wholesale dealers in oleomargarine, but also to 
dealers in process, renovated, or adulterated butter, the régulation, 
which is confined to wholesale dealers in oleomargarine, and does not 
apply to dealers in process, renovated, or adulterated butter, is not in 
conformity with the statute. If, however, the Commissioner of In- 
ternai Revenue, with the approval of the Secretary of the Treasury, 
is authorized to require returns as to both, I see no reason why a fail- 
ure to do so as to dealers in process, renovated, or adulterated butter 
should render invalid the requirement as to dealers in oleomargarine. 

It is further argued that, so far as appears in the first eleven counts 
of the indictment, the défendant has complied with the régulations 
therein set forth. The first three counts allège that certain sales of ole- 
omargarine reported in the return as made to certain persons had not, 
in fact, been made to such persons. Assuming that the whole amount 
reported as sold was actually sold, but that it had not been sold to 
the persons whose names are reported, it follows that it was sold to 
persons not reported in respect of their names and addresses. Ac- 
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cording to the statement of tlie attorney for the United States, this is 
the theory upon wliich the indictment is drawn. If it is correct to hold 
that the régulation properly requires that the names and addresses of 
the persons to whom oleomargarine is sold be given, the defendant's 
argument upon this point is unsound. The défendant argues that the 
régulation is complied with if only the quantity disposed of is given, 
though the names of the persons to whom sold or disposed of are 
wholly or partly fictitious or erroneous. Only if the requirement of 
names and addresses is invalid is there force in the defendant's argu- 
ment on this point. 

The twelfth, thirteenth, and fourteenth counts are in very gênerai 
language, and are objected to for uncertainty. Each of thèse counts 
charges a failure to make a return for a particular month, and in this 
respect is not objectionable for uncertainty. In each count is charged 
the failure to make a return showing the quantity of oleomargarine 
disposed of during the month, with the name and address of each per- 
son to whom the same was sold or consigned. Each of the last three 
counts seems to be sufficient to charge a total failure to make any re- 
turn for a particular month. Whether either of thèse counts can be 
supported merely by évidence that a return actually made was in some 
particular false or incomplète is a question which cannot properly be 
considered on the motion to qiiash. 

The motion to quash is denied as to each and every count. 



UNITED STATES v. CERTAIN LANDS IN TOWN OF POBTSMOUÏH, R. I. 

In re QUINN. 

(Circuit Court, D. Rliode Island. Octobcr 22, 1909.) 

No. 2,780. 

DOWER (§ 112*) — ASSIGNMENT BY PrOBATE CoUIiT— CONCLUSIVENES.S OP DE- 
OKEE. 

Wliere, after tlie coudenmation by the United States in a fédéral court 
of easements appurtenaut to tlie lands of a décèdent, but before the award 
of damages, the widow obtained an assiginnent of her dower in the pro- 
bate court, tlie fédéral court wDl not award her a dower interest in the 
fund paid into court as damages on the unsupiwrted assertion that the 
value of the easements was not talven into account in the probato court, 
in the face of the decree wliich does not sliow such fact, but she will be 
required to make application for auy desired modification of such decree 
to the probate court. 

[Ed. Note. — For other cases, see Dower, Cent. Dig. § 317; Dec. Dig. § 
112.*] 

Proceeding by the United States for condemnation of certain lands 
in the Town of Portsmouth, R. I. In the matter of the claim of Helen 
M. Hall Quinn. Claim denied. 

Wm. P. Sheffield, for petitioner. 
Frank A. Pease, for claimant. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r laflexei 
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BROWN, District Judge. By the terms of the decree of award in 
this cause it is provided: 

"Said award to said Hall clalinaiits being in fuH of any aud ail rights and 
interests of Heleu M. Hall Qulnn, widow of tlie said Benjamin Hall, aud is 
made subjeet to the dower interests of said Helen M. Hall Quinn, if any 
tlierein, to be liereafter determiued by this court, in full for ail damages sus- 
tained by said elaimants by reason of the taking of said easemeuts under 
said conâemnation proceedings." 

In pursuance of this decree, a hearing was had upon the question 
whether the said award to the Hall elaimants is subjeet to a dower 
interest. 

The claimant is the widow of Benjamin Hall, who died August 5, 
1901, seised of lands in Portsmouth, R. I. Appurtenant to said lands 
were certain easements which were condemned and extinguished by 
the United States by decree of this court, dated September 18, 1905. 
After the entry of the decree of condamnation, but before the entry 
of the decree of award of damages, the petitioner filed with the court 
of probate of Portsmouth, R. L, her pétition for assignment of dower, 
pursuant to which commissioners were appointed, and on July 13, 
1906, her dower was set ofif to her by metes and bounds ; land known 
as the "Mott Farm" being assigned to her. 

By her claim filed in this cause she sets up this assignment of dower, 
but avers : 

"That in considering the amount of her dower, and in setting off and assign- 
Ing the same, no account was taken or considération had of the proceedings 
hereln and the loss of rights and the damages suffered by this elalmaut by 
reason thereof, and no allowance was made to her on that ground by the com- 
missioners appointed by said probate court to set off her dower as aforesaid, 
nor dld she, by reason of her ignorance that thèse proceedings were pending, 
eall them to the attention of said commissioners." 

Though the counsel for the claimant seems to hâve regarded thèse 
facts as conceded, I find no support for this contention. The record of 
proceedings before the probate court does not, in my opinion, support 
the claimant in thèse allégations of fact. Though the easements ap- 
purtenant to the lands of Benjamin Hall at the time of his decease 
are not mentioned specifically, the pétition to the probate court averred 
that: 

"ïhe petitioner is entitled to her dower in ail of the lands, tenements, and 
hereditaments of which said Benjamin Hall died seised in said town of Ports- 
mouth." 

The spécifie descriptions of the varions tracts in the pétition con- 
tain no référence to appurtenant easements. Nevertheless, it is the 
ordinary rule that in conveyancing such easements will pass by a de- 
scription of the land, though not specifically mentioned or referred 
to. The language of the pétition and the decree of the court of probate 
assigning the dower omit any express référence to easements; but 
from this omission alone it cannot be inferred that the commissioners 
in the admeasurement of dower did not give due considération to the 
value of the lands, together with the easements appurtenant thereto 
at the date of the death of Benjamin Hall. 

The claim that dower was assigned merely on the basis of the value 
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of the lands as they remained after condemnation of the easements 
cannot at tlie présent stage of the case be accepted as fact. The con- 
tention is in substance that the admeasurement of dower was incom- 
plète, inasmnch as she was net given an estate which was in vakie 
equal to one-third of the entire estate of which she was dowable. 
Assuming the truth of the claimant's ahegations, they amount to a 
statement that the commissioners in assigning her dower adopted an 
erroneous basis of measurement. As a matter of right she was dow- 
able ont of her husband's lands with such enhancement of value as was 
due to the appurtenant easements, and her right could not be lessened 
through condemnation proceedings without just compensation to her. 
It would be manifestly unjust that appurtenant easements which added 
to the value of the lands, and thus increased the value upon which 
her dower should be computed, should be taken, and that the entire 
compensation for the taking should be awarded to the heirs. The re- 
suit of this would be in effect a conversion of a part of the entire 
estate ont of which she was dowable into money, and the payment of 
this money to the heirs at law, freed from any claim of the widow. 
It is obvions that dower rights, if properly asserted, cannot be ex- 
tinguished in this manner. The claim of dower, even when inchoate 
and not consummate, as in the présent case, is in the nature of a lien 
upon real estate, and is treated as an incumbrance to be protected. At- 
wood V. Arnold, 23 R. I. 609, 610, 51 Atl. 216. 

If it be the fact that the value of the entire estate out of which 
the claimant was dowable was reduced by the condemnation proceed- 
ings, and that this reduced value was the basis upon which the dower 
was determined, it seems quite clear that the widow has failed. to 
secure what was her légal right. The difficulty in the présent case is 
not in the claimant's arguments as to the law governing the claimant's 
substantive rights, but in the facts now before the court. The claim of 
a présent dower right in funds- which may be considered as the équiva- 
lent of a portion of her husband's estate is met by a record of a pre- 
vious assignment of dower, which upon its face seems a bar to fur- 
ther proceedings. 

The contention that the commissioners did not consider the value of 
a portion of the estate out of which she is dowable amounts to a 
contention that there was errer or mistake in the decree of the pro- 
bate court. Ordinarily the proper place for the correction of an 
erroneous decree is in the court where the decree was entered. It is 
suggested, however, that under the terms of the présent decree of 
award the dower interests are, by consent, to be determined by this 
court, and that the présent decree is broad enough to give the court 
jurisdiction in the same way that a court of equity might bave jurisdic- 
tion upon the discovery of new lands not known at the time of setting 
off the dower. 

The argument that, upon proof that thèse easements were not taken 
into considération by the commissioners, the case becomes simply one 
of the omission or oversight of a part of the husband's estate, and can 
be corrected in this court by giving the équivalent of a dower interest 
in the amount of the award, regardless of the prier assignment of dow- 
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er, is not free from practical difficulties. The assignment of dower 
was by metes and bounds; a particular farm was assigned to the 
widow. It is quite in accordance with ordinary practice that this 
assignment was approximately rather than mathematically correct. 
The character of the division indicates an approximation, and possibly 
an assent by the heirs to what must be regarded rather as a practical 
than as a theoretically correct assignment of dower. 

It would seem more suitable that the question of the relation of the 
Mott farm already assigned to the claimant to the entire value of the 
Benjamin Hall estate should be reconsidered than that it should be 
assumed by this court as mathematically accurate. In other words, 
having due considération for the methods of assigning dower, it would 
seem not unlikely that the Mott farm already assigned may be a proper 
assignment of dower, even if some additions should be made to what 
we may term the "principal of the estate for the purpose of computing 
the widow's third." If, for the sake of practical convenience, there 
has been some inaccuracy in the assignment of dower, this might fairly 
be readjusted upon a new considération of the relation of the value of 
the Mott farm to the entire estate of Benjamin Hall without déduction 
of the value of the easements. It would seem hardly proper that this 
court, for the purpose of making a proper apportionment of the fund, 
should either reconsider ail the questions which were before the com- 
missioners in the original assignment of dower, or that it should as- 
sume the exact mathematical accuracy of that assignment. 

The decree of the court of probate is at présent, and until reformed, 
a complète answer to a further claim of dower. Whetlier there are 
sufficient grounds for reforming this decree or for supplementary pro- 
ceedings, I am unable to détermine on the présent record. It seems 
quite clear, however, that upon no theory should the heirs at law be 
deprived of immédiate payment of such portion of the award as ex- 
ceeds an amount sufficient to satisfy the value of the widow's dower 
interest, assuming lier contention to be correct. 

I am further of the opinion that the claimant should be given a 
reasonable time to take such proceedings in the probate court or else- 
where as she may be advised are necessary for the reformation of its 
decree, and that there be retained during such period in the registry 
of the court a sum sufficient to satisfy lier claim if it shall be finally 
adjudicated in her favor. 

A draft order may be presented accordingly. 



lu re MOORE. 
(District Court, E. D. Tennessee. May 15, 1909.) 

No. 17. 

Bankruptgy (§ 39G*) — Exemption s— Life Insukance Policies— Tennessee 
Statute. 

Code ïenn. 1858, §§ 2294, 2478 (Shannon's Code, §§ 40^.0, 42.'51), which 
provide that any life Insurance efïected by a husband on his own llfe 
shall Inure to the beuefit of his widow and chlldren free from claims of 

•For other' cases se» same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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his credilors, do iiot exempt in favor of tlie Imsband durhig liis life 
pollcies of llfe insiirance payable eitlicr to liiniself or to his estato; and 
siuee siicii policie.s l'emain snlijeci to assisiinient l>.v hini duriiig his life. 
they pass to liis trustée on liis l)iinla-ni)i<-y, nndor lîaukr. Act July ]8!),S, 
c. 541, § 7()a, 30 Stat. .j05 (U. S. Oonu). St. li»01, p. ;i4.jl) suhject to his 
riglit to rodeem tl»e sanie liy paying their sm-renrter value. 

[Ed. Note. — For other cases, see Bankruptcy, Doc. Dig. § 300.*] 

In Bankruptcy. In the matter of A. C. Moore, bankruiJt. On péti- 
tion for review of order of référée. Order reversed. 
See, also, 140 Fed. 187. 

Susong & Biddle and H. N. Cate, for trustée. 

J. B. Holloway and W. D. & W. J. McSween, for banicrupt. 

SANFORD, District Judge. Tltis pétition is filed to review an or- 
der of the référée adjudging that two insurance policies taken out by 
the bankrupt upon his own life, one payable to himself and having a 
stipulated cash surrender value of $985, and the other a paid-up policy 
payable to the bankrupt's estate upon his death, having an estimated 
cash surrender value of about $100, were exempt to the bankrupt 
under the statutes of Tennessee and the bankruptcy act of 1898 and 
did not pass to the trustée in bankruptcy as assets for the benefit of 
creditors in this cause. Thèse exemptions vt'ere claimed by the bank- 
rupt under sections 2294 and 3478 of the Code of Tennessee of 1858, 
which are but the stibstance of section 3 of the act of February 2, 
1840 (Acts 1845-46, p. 337, c. 816), brought forward into the Code. 
Williams v. Carson, 9 Baxt. (Tenn.) 516. 

Section 2394 (Shannon's Code, § 4030), which is found in the chap- 
ter of the Code entitled "Of the Administration of Estâtes," provides 
that : 

"A life Insurance effected by a luisband on his own life shall Inure to the 
l)ftneflt of the widow aud next of kiu. to bo dlstributed as Personal property, 
free from the claims of his creditors." i 

Section 3478 (Shannon's Code, § 4231), which is found in the chap- 
ter of the Code entitled "Of Husband and Wife," provides that: 

"Any life insurance eifceted by a husband on lus own llfe shall, in case 
of his death, inure to the beneflt of his widow and cliildren ; and the money 
thence arising shall he divlded between tlieni according to tho law of dis- 
tributions, wlthout beiug in any manner sub.iect to the debts of the husband, 
whether by attaehmont, exécution or otlierwiso." 

1. I am of the opinion that the référée was in error in holding that 
under thèse statutes the life insurance policies were exempt to the 
bankrupt. While it does not appear, either from the referee's certifi- 
cate or from any testimony to which I bave been referred, that the 
bankrupt was, when the policies issued, or is now, a married man, so 
that the essential condition upon which any claim for exemption eau 
be based under the Tennessee statutes is, so far as disclosed by the rec- 
ord, lacking, thèse statutes having no application except to a policy 
upon the life of a married man (see Rose v. Wortham, 95 Tenn. 505, 
32 S. W. 458, 30 h. R. A. 609; Wright v. Wright, 100 Tenn. 313, 
45 S. W. 672) ; yet as no question has been raised on this point, and 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the fact of his marriage lias apparently been assumée! by counsel for 
ail parties and by the référée, I shall, upon this assumption, consider 
the question of law as applicable to the case of a married man. 

Thus considered, the question dépends entirely upon the construction 
of the Tennessee statutes. It is settled on the one hand that insurance 
policies exempt by the state law are exempt under section 6 of the 
bankruptcy act of 1898 (Act July 1, 1898, c. 541, 30 Stat. 548 [U. S. 
Comp. St. 1901, p. 3424]), and qo not pass to the trustée in bankruptcy 
as assets under section 70a of that act (Holden v. Stratton, 198 U. S. 
202, 25 Sup. et. 656, 49 L. Ed. 1018): while, on the other hand, it 
seenis equally clear that, if not exempt under the state law, they pass 
to the trustée as assets of the estate, under section 70a, subject only to 
the right of the bankrupt to redeem them upon paying their surrender 
value (1 Remington on Bankruptcy. § 1005). See, also. Holden v. 
Stratton, 198 U. S. 202, 213, 214, 25 Sup. Ct. 656, 49 h. Ed. 1018. 
After careful considération of the Tennessee statutes and the décisions 
of the Suprême Court of Tennessee in référence thereto, I am of the 
opinion that thèse statutes do not exempt, in favor of the husband, 
during' his life, policies of insurance upon his life, payable either to 
himself or to his estate, but merely exempt the proceeds of such poli- 
cies, after his death, for the benefit of his widow and children or next 
of kin, free from the claims of his creditors. 

It is apparent from the face of thèse statutes that they create no ex- 
emption in favor of the husband himself, a construction which is 
emphasized by the fact that the Tennessee statute creating exemptions 
in favor of the heads of familles does not include policies of insurance 
upon their own lives. Code Tenn. 1858, § 2391 (Shannon's Code, § 
3794). Nor is there anything in either of thèse statutes indicating that it 
was intended to create any exemption, even in favor of the wife and 
children, during the life of the husband. On the contrary, section 2478 
(Shannon's Code, § 4231) by its terms applies only in case of deatli 
of the husband, and provides for the division of the proceeds accord- 
ing to the law of distributions. And while section 2294 (Shannon's 
Code, § 4030) does not in terms refer to the husband's death, the fact 
that it was intended to apply only after his death is shown, not merely 
by its being found in the chapter relating to the administration of 
estâtes, but also by the provision that the insurance "shall inure to the 
benefit of the widow and next of kin, to be distributed as personal 
property"; such provision being manifestly applicable only after the 
husband's death. 

It is furthermore well settled by the décisions of the Suprême 
Court of Tennessee that the provisions of thèse statutes only apply 
where the policy remains unclisposed of by the husband during his 
hfetime, and that during his lifetimc he may deal with such policy as 
with any other property he may acquire, and may assign and dispose 
of the same during his lifetimc, by will or otherwise. Rison v. Wilker- 
son, 3 Sneed (Tenn.i 565; Williams v. Carson, 9 Baxt. (Tenn.) 516, 
atfirming 2 Tenn. Ch. 269 ; Rose v. Wortham, 95 Tenn. 505, 510, 32 
S. W. 458, 30 L. R. A. 609; Cooper v. Wright, 110 Tenn. 214, 216, 
75 S. W. 1049. In Rison v. Wilkerson, supra, Caruthers, J., deliver- 
ing the opinion of the court, said: 
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"We think that nothiiig more is inteiided by the net, and that no othor op- 
ération ean be given to it, thnn to preyent a fnnd of tliis kind from passlng 
iiito the hands of the adniinistrator with the other offeets of the Insured, in 
favor of the widow and children, or, in other words, to prêter thoin to ered- 
itors to tliat exteiit. Tînt it t-nn only apply where the claini reniaius midis- 
])()sed of liy the deceased. Ilis power over it dnring hls life Is not at ail af- 
teetetl by the act, but eontinnes as ample and unrestricted as before." 

In other words, the effect of thèse décisions is that diiring the hus- 
band's Hfetime there is, under the statutes, no irrévocable setting apart 
of the insurance pohcies for the benefit of the wife and children, and 
no vestiture of interest in thcm ; but the policy remains in ail respects 
the property of the husband, to be dealt with by him as any other prop- 
erty, and disposed of by him as other assets, so far, at least, as the 
rights of his wife and children are concerned. On the other hand, 
if the husband makes such insurance upon his life payable to his wife 
or children, it seems that he loses the power of disposition, and can- 
not assign or transfer it, so as to defeat the rights of the beneficiaries. 
See Southern Insurance Co. v. Booker, 9 Heisk. (Tenu.) 60(i, 24 Am. 
Rep, 344 ; Scol)ey v. Waters, 10 Lea (Tenu.) 551 ; Ewing v. Cofï- 
nian, 12 Lea (Tenn.) 80. 

As a resuit of thèse décisions, it is a fair inference that where the 
husband, in taking out the policy upon his own life, makes it payable 
to himself or his cstate, instead of to his wife and children, he does not 
intend to make an irrévocable dedication of the proceeds to his wife 
and children, but, on the contrary, intends to retain the same durjng 
his life as his own property, witii the right of disposing of the same 
for his own benefit for any purpose that he may deem proper. This 
being so, I think it clear that as no right in thèse policies has vested 
in the widow and children, and if the policies were held to be exempt in 
favor of the bankrupt, he could immediately dispose of them for his 
own benefit as any other asset, lie has now no valid claim to them as 
property exempt to him under the Tennessee statutes, in the absence of 
any provision in such statutes indicating any intention whatever to 
create any such exemption in his favor, or to create any other exemp- 
tion than that in favor of his wife and children or next of kin after 
his death, provided the policies hâve not been previously transferred 
by him. 

It was clearly not intended by thèse statutes to allow a debtor to 
invest money equitably belonging to his creditors in policies of this 
character, in such form that the bénéficiai interest would not be 
vested beyond his control for the benefit of his wife and children, but 
would be retained in a form convertible at any time to his own uses 
and capable of being disposed of for his own benefit, and, at the same 
time, to insist that such policies were exempt, in his own favor, from 
the claims of his creditors, at a time when his wife and children had 
accpiired no vested interest therein. 

It may be added that, even if the Tennessee statutes were intended to 
create any exemption at ail during the lifetime of the husband, this 
would clearly not be an exemption which the husband himself could 
set up in his own behalf, thereby giving him the privilège, after the 
exemption had been allowed, of defeating the interest of the wife and 
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children by disposing of the policies for his own benefit, but vvould, at 
most, be an exemption in favor of the wife and children. Whatever 
may hâve been the intention of thèse statutes, they were clearly not 
designed as a shield to protect the husband himself from his creditors, 
and to enable him, under the guise of a contingent protection for his 
family, to make investments for his own benefit free from the claims 
of his creditors. 

In the présent case, however, the sole claim for exemption is that 
made by the husband ; the wife and children, if any, not being before 
the court or setting up any claim whatever to this insurance, so far as 
this record discloses. 

It is true that in the case of Harvey v. Harrison, 89 Tenn. 470, 473, 
14 S. W. 1083, 1084, involving a contest between the creditors of Har- 
rison and his widow as to the procecds of insurance taken out by him 
upon his life and payable to his wife as the benefîciary, the court said, 
incidentally, that: 

"If the insurance had been made payable to Ilarrison's estate, and had so 
continued, the creditors could not hâve touched it before or after his 
death. * * « " 

This, however, was merely an incidental référence, entirely obiter, 
having no référence to the question directly under considération, and 
made without any statement of the reasons upon which it was based. 
Under thèse circumstances, I cannot regard this dictum as controlling 
the présent case. Nor is the case controlled, as I view it, by the opinion 
in the case of Holden v. Stratton, 198 U. S- 202, 25 Sup. Ct. 656, 49 
L. Ed. 1018, in which it was held that life insurance taken out by a hus- 
band upon his own life in favor of his wife was exempt in bankruptcy 
proceedings under a statute of the state of Washington. The statute 
(Laws 1897, p. 70) there under considération was entirely différent 
from the Tennessee statutes, providing broadly "that the proceeds or 
avails of ail life insurance shall be exempt from ail liability for any 
debt," there being apparently no limitation in the act either as to 
the character of the debts from which it was to be exempt or the class 
of persons in whose favor such proceeds should be exempted; the 
intention to exempt such insurance in favor of the husband during his 
lifetime being furthermore shown, as pointed out by the Suprême 
Court, by an amendment expressly extending the statute to the avails 
of accident policies. The court, in its opinion sustaining the exemp- 
tion, emphasized the différence between this statute and the form 
common in many states, saying: 

"The wide departure from the législation of many of the otlier states, shown 
by the unrestrlcted ternis of the Washington statute, Instead of nianifesting 
the intention of the Législature of that state to narrow the exemption to eon- 
form to the statutes of other states, on the eontrary, conclusively shows the 
intention of the Wasiilngton Législature to adopt a broader and more com- 
prehensive exemption. And light upon the intention to give a broad and 
popular nieaning to the term 'life insurance' is shown by the atnendment ex- 
emptlng the avails of accident policies, which ordinarily, in the event death 
does not resuit, is payable to the Insured." 

Furthermore, as pointed out, the exemption allowed was in con- 
formity to an earlier décision of the Suprême Court of the state of 
Washington. 
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2. I have not considered tlie question referred to in the referee's 
certificate as to the claim made by the City National Bank of Morris- 
town that thèse policies have been assigned by tlie bankrupt to his 
brother. This question is not in any manner in issue under the présent 
pleadings and is not determined at this time. 

An order will be entered overruling the referee's report and ad- 
judging that the policies in question are not exempt in favor of the 
bankrupt, but that so far as the claims of the bankrupt are concerned 
tliey passed to the trustée in bankruptcy as assets of the bankrupt 
estate. 



UNITED STATES v. CHICAGO, R. I. & P. RT. CO. 

(District Court, W. D. Missouri. Februnry 21, 1908.) 

1. Railboads (§ 229*)— Safety Appliance Act— Construction. 

Act Mardi 2, 1S93, c. 196, § 2, 27 Stat. 531 (U. S. Comp. St. 1901, p. 
3174), proliibiting tlie use by common carriers by railroad in Interstate 
{•oninierce of any car not equipiied witli automatic couplers, and iinposing 
a penalty for its violation, wliile a pénal statute, is remédiai, and rte- 
eignod to proteet employas from injury, aud is to be given a fairly libéral 
construction to elïectuate such purpose. 

[Ed. Note. — For other cases, see Bailroads, Cent. Dig. § 743 ; Dec. Dig. 
§ 229.*] 

2. Raileoads (§ 254*) — Safett Appliance Act — xicTios fob Violation — 

Measure of Piioor. 

In an action by tlie United States against a railroad company to re- 
cover the penalty iniposed for a violation of Safety Appliance Act Mardi 
2, 1893, c. 19G, 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174), it is not re- 
quired, to warrant u reeovery, that the proofs should establish the viola- 
tion beyond a reasonable doubt. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 772 ; Dec. Dig. 
§ 254.*] 

3. Railroads (§ 229*)— Safety Appliance Act— Violation. 

A railroad couipauy, whieh moved, in the carriage of iuterstate com- 
merce, a car the automatic coupler on wliich was so ont of repair that it 
would not work, is not relieved from liability for violation of Safety Ap- 
pliance Act March 2, 1893, c. 19C, § 2, 27 Stat. 531 (U. S. Comp. St. 1901, 
p. 3174), by the faet that it plaeed a bad-order card on such car, iiidi- 
catllig the defect. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 743 ; Dec. Dig. 
. § 22.9.* 

Duty of railroad companies to fumish safe aiipliances, see note to Fel- 
ton v. Bullard, 37 C. C. A. 8.] 

At Ivaw. Action by the United States against the Chicago, Rock 
Island & Pacific Railway Company. Judgment for the United States. 

The défendant was charged with having violated the safety appliance act 
(Act March 2, 1893, c, 19C>, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]), and 
au action In debt was brought to recover the statutory penalty of $100, A 
jury was waived, and the trial was to the court. The évidence showed that 
tUe défendant hauled an Erie coal car with the uncoupling chain "kinked" 
and wedged in the coupler head on one end of the car. In that condition it 
was impossible to operate the coupler without a man going between the enda 
of the cars. One of defendant's engines coupled onto a "eut" of cars in 
whieh was this defeetive car, and hauled it to the yard of the Oliieago, Bur- 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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llngton & Quincy Railway Company, where a number of other cars were 
coupled onto the "eut." The entire lot vvas tlien hauled by the défendant 
over to the Chicago & Alton yards, where flve more cars were attached. One 
of the defendant's inspectors undertook to operate the coupler lu the Union 
Depot and found the car defective. He then afflxed a "bad-order" card to 
the car, indicating the nature of the defect. The car was then taken by the 
défendant to Armourdale, Kan. The défendant contended that, by placing 
the "bad-order" card upon the car, it had compUed with the statute, and 
was not llable for the penalty. 

Arba S. Van Valkenburg, U. S. Atty., and Leslie J. Lyons, Asst. U. 
S. Atty. 

Frank Sebree, for défendant. 

SMITH McPHERSON, District Judge (after stating the facts as 
above). I find in the Johnson Case, as reported in 196 U. S. 1, 25 
Sup. Ct. 158, 49 L. Ed. 363, that, while the rule of construction as 
to pénal statutes requires such statutes to be strictly construed, yet in 
the safety appliance statute the design to give relief was more dominant 
than to inflict punishment; the act, therefore, falling within the rule 
applicable to statutes to prevent fraud upon the revenue and for the 
collection of customs. The rule there laid down is that the statute 
is to be construed sensibly and as a whole, with a view to accompîish 
the obvious intent of Congress. In that décision the Suprême Court 
reversed the Circuit Court of Appeals for this circuit,^ because, as it 
said, the view of the latter court has becn too narrow. The great pur- 
pose of the statute was to remedy conditions. It is remédiai and pré- 
ventive, and, if observed, will reduce to a minimum the crippling 
and killing of railroad employés in this country. As I said yesterday, 
every one of us can recoUect, 15 or 20 years ago, that about four times 
out of five, when you went to shake hands with a railroad employé, 
either a switchman, brakeman, or freight conductor that had been 
raised from a brakeman, you took hold of a crippled hand; fingers 
gone, sometimes an entire hand or leg gone, because of the extraordi- 
nary hazardous business of railroading. 

The Suprême Court of the United States upheld the lowa statute 
with référence to liability because of the négligence of a co-employé 
upon the ground that the Législature had the authority to single out 
the railroad and make them liable for the négligence of a co-employé, 
while the same would not be liable if applied to a manufacturing plant, 
solely because of the extremely hazardous business of railroading, 
placing railroads in a distinct class. You can scarcely pick up a paper 
but what you read of some accident to an employé, but it used to be 
ten times worse. Up in lowa we do not hâve one accident now to 
where we used to hâve ten. The dockets used to be crowded with work 
by reason of the number of thèse accidents, and the percentage has 
greatly decreased. I do not know how it is in Kansas City; but, if 
it has not decreased, it is on account of the marvelous growth of Kan- 
sas City. But I am sure the percentage has decreased. That is the 
purpose of this statute, and every one who has humane views com- 
mends this statute. While I suppose, of course, there are no statistics 
to prove it, I hâve no doubt that the enforcement of this statute has 
been a money-saving proposition to the railroad companies. i hâve 

» 117 Fed. 462, M C. C. A. 608. 
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no doubt that the occasional infliction of a small penalty of $100 pre- 
vents many a $5,000 and $10,000 judgment. 

But it can not be said that the statute was enacted for that purpose. 
It was enacted for the protection of railroad employés. It is within the 
knowledge of every one of us that everybody is négligent almost 
every day of his life. We cross thèse street car tracks without â 
thought in our minds that we are within miles of a track. Sometimes 
we are reading a paper, or visiting with some friend, and if we are 
run down we could not recover, because of our own gross contributory 
négligence. In a great percentage of thèse railroad cases, the employés 
are denied a recovery because of their own négligence. You seldom 
hâve a case but what somebody is négligent. If there was no riegli- 
gence, there would be but few cripples or untimely deaths. What is 
the use of putting up a red card on the end of a car, as was donc after 
the United States inspectors spottéd the car, except to call the atten- 
tion of some one to the fact that it needed repairs? That does not 
stop brakemen from going in there. Men are négligent because they 
are unthinking for the timç being, and some of them hâve a dare-devil 
spirit. Any day you can stand in the railroad yards and see a switch- 
man who stands in the middle of the track. The switch engine cornes 
to him. He takes his life in his hands every time he does it, but he 
steps on the switchboard and looks around for the applause of the 
crowd, about as much as to say, "See my agility." You cannot stop 
that. You cannot stop a man from going in between cars by putting 
a red sign on one of them, and they will not report it, because they do 
not care to hâve the hostility of the company that employs them, and 
they do not say anything about it unless they get hurt. You and I 
would do the same. 

Now, while this is a pénal statute, it has the form of a civil action. 
There was a time when the courts held, in slander and libel cases, 
where the words used imputed a crime, that the proof must convince 
the court or jury beyond a reasonable doubt; but I understand that 
the rule has been abrogated. Such weight of proof is not required 
anywhere, except in proving an indictment; and this is not that kind 
of a case. Now, this inspection of the 23d was very indefinite and 
vague. One man has no recollection about it at ail. He placed there- 
on a mark "O. K." The other man has no recollection whatever, ex- 
cept the mémorandum in his book. That kind of an inspection will not 
do. The next thing we know this car is on the way, and my notion 
about it is that the car would hâve been taken to St. Louis in that condi- 
tion if it had not been that thèse government inspectors happened along 
at that time. Now, if thèse government inspectors, who in ail cases are 
ex-railroad employés, could see this, why could not this train crew see 
it? And they would not hâve seen it when they did, if they had not 
seen thèse government inspectors riding this car, and they then sup- 
posed something was wrong. The two government inspectors were 
on this particular car, so, if the train was eut. they would still be with 
the car, I suppose. 

Now, hère is a case of $100. If the penalty were extrême, a jury 
would hesitate more about infli'ctingtfae. penalty. I would like it bet- 
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ter if the same penalty was fixed in thèse 28-hour cases. I hâve tried 
a good many of them, and I hâve never yet tried one that called for 
more than the minimum penalty, and I hâve never inflicted more than 
that. In most cases there is some substantial reason for delay, and 
too often a good deal of malice is behind the prosecution, not on the 
part of the government officiais, but on the part of the shipper. He 
believes he has been charged a little too much for his hay or grain, or 
has some other complaint. In nearly every case under that statute 
that I hâve tried, I hâve found that kind of a spirit behind the prosecu- 
tion. Hère is a class of cases where it is impossible to hâve any malice 
back of the prosecution. The penalty is light, and in every case, where 
the proofs are reasonably sufficient, I think it is wise and proper and 
benevolent to enforce the penalty. And I think it is an act of benevo- 
lence to the company itself to sec to it that thèse things are broken up, 
and thereby lessen the amount they hâve to pay in personal in jury 
cases. There are many thousand employés in this hazardous business, 
and I do not think in this case there is any sufficient excuse shown. 
There is no telling how long that car had been in that condition, and I 
hâve no doubt that, if thèse government inspectors had not been there, 
that car would hâve been hauled across the state of Missouri and then 
to Pennsylvania, and with what resuit nobody knows. 

The judgment will be for the payment of the penalty of $100, and 
90 days for a bill of exceptions will be granted. 
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THE FUANOIS L. ROBBINS. 

(District Court, W. D. New York. August 28, 1909.) 

Collision (§ 102*)— Stejim Vessels Meeting— Négligent Navigation, 

A eollision by daylight In Duluth-Superlor harbor between the steamer 
Robbins paasing eut and tlie steamer Sinaloa going in, and which had 
just passed through the broken Interstate Bridge, held due to the négli- 
gent navigation of both vessels; the Initial fault belng that of the Rob- 
bins, which, after agreement on a passing signal to the right, kept too 
far to the left slde of the channel, maklng It difflcult for the Sinaloa, 
after passing the bridge, to navlgate properly, and the latter belng in 
fault for not sooner observing the improper position of the Robbins and 
navigating accordingly, 
[Ed. Note. — For other cases, see Collision, Dec. Dlg. § 102.* 
Signais of meeting vessels, see note to The New Tork, 30 C. O. A. 630.] 

In Admiralty. Suit for collision by the Robbins Transportation 
Company against the steamer Sinaloa, and cross-libel against the 
steamer Francis L. Robbins. Decree for division of damages. 

Goulder, Holding & Masten, F. S. Masten, and F. L. Leckie, for 
libelant. 

H. R. Spencer, for respondent. 

*For otliar cttses se* same topic & i ndmbeb ia Dec. & Am. Dlgs. 1907 to date, & Rep'r IndexM 
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HAZEL, District Jutlge. Tliere was a collision on October 15, 
190G, in the Duluth-Superior harbor, between the steamers Francis L,. 
Robbins, a steam propeller 400 feet long and 50 feet beam, owned by 
the Robbins Transportation Company, libelant, and the Sinaloa, 440 
feet long and 50 feet beam, owned by the respondent, the Snperior 
Steamship Company; the Robbins receiving a eut or opening on her 
port bovv from the stem of the Sinaloa of about 8 feet in length run- 
ning down below the water Une. The libelant corporation claims to 
bave sustained damage amounting to $17,000 in repairing the Rob- 
bins. A cross-libel bas been filed, wherein damages to the Sinaloa are 
claimed in the sum of $500.83. The Robbins, laden with iron ore, had 
just cleared the Northern Pacific Railroad Bridge downbonnd. She 
had previously blown one blast of her whistle to the Sinaloa, which 
was coming up the harbor from the opposite direction and then nearly 
a mile away, to indicate her intention to direct her course to starboard, 
so as to pass on the port side, and the Sinaloa had blown an answering 
assent. At this time the vessels could not see each other, owing to 
the bend in the river, and their view was also obstructed by the wreck 
of the Interstate Bridge and by piles of lumber on the dock. In the 
Duluth-Superior harbor there are two bridges, the Northern Pacific 
Railroad, and about 2,000 feet distant therefrom down the river the 
Interstate Bridge, which primarily had a swing, but which had been 
injured, and its two draws at the time of the collision were littered with 
the débris of the drawbridge and could not be used by boats in pass- 
ing. In this situation one section of the bridge on the Superior, or 
south, side of the harbor, which rested on stone abutments, was taken 
away, leaving- an opening or passway 270 feet wide between the abut- 
ments for up and dovi'n bound boats to pass through. Vessels and 
other water craft coming to the iron ore docks from points below the 
Interstate Bridge were required to skillfully navigate through this 
opening between the abutments and make a turn to starboard of about 
seven points to reach the drawbridge of the Northern Pacific Railroad, 
beyond which the ore docks were situated. After port to port passing 
signais had been exchanged, the Sinaloa continued on her course at 
slow speed of about three or four miles per hour towards the Interstate 
Bridge and the southerly opening thereof. 

The Robbins, according to the Sinaloa, instead of seasonably com- 
plying with the single blast of the whistle which she had initiated, nav- 
igated on a course too far to the left of the channel or basin, continuing 
on a straight course, and then coming too close to the bridge, which 
sailing movement interfered with the Sinaloa turning to the rightor 
starboard to enable her to pass port to port as agreed. The spécifie 
faults attributed to the Robbins are that she kept too far over to port, 
heading too closely to the bridge abutment, and then passing down to 
the bridge draw on a course nearly at right angles with it. A différent 
claim, however, is contended by the libelant, and, if such claim is suf- 
ficiently supported by the testimony, the Sinaloa was solely at fault. 
In behalf of the Robbins it is claimed that, after she had blown the 
passing signal that she would direct her course to starboard, she pro- 
ceeded in the usual and ordinary way towards the draw or opening on 
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the Superior side of the harbor, first porting her helm to cross the 
basin or harbor at a speed of about two miles per honr, and then star- 
boarding slowly as soon as she came in line with the middle bridge 
abutment. Her master testified that when the Robbins approached the 
center projection he noticed that the Sinaloa was not waiting on the 
other side of the draw, as he anticipated she would do, but that she was 
coming through ; that he immediately stopped his engines, preferring 
to drift, so as not to meet or pass the Sinaloa in the draw, and, having 
reached that conclusion, he gave the Sinaloa ample space to pass to 
port; but he testified that she did not swing to starboard, as she was 
called upon to do. The principal fault attributed to the Sinaloa is her 
omission to skillfully and properly raaneuver to the right or starboard 
side, although it is also claimed that she shouid hâve remained below 
the draw, and that she proceeded through it at an excessive rate of 
speed. The testimony on the material points is discrepant, and the 
accounts of the manner in which the vessels were navigated are in 
such conflict as to make it difficult of reconciliation. It was a careless 
collision, and in my judgment a proper amount of précaution on the 
part of either vessel would hâve avoided it. 

It is unquestioned that steamers navigating as in the présent case 
are approaching each other end on, or nearly end on, within the mean- 
ing of rule 17 of the White law, passed February 8, 1895 (Act Feb. 
8, 1895, c. 64, 28 Stat. 648 [U. S. Comp. St. 1901, p. 2891]), and that 
both the Robbins and the Sinaloa, in the circum stances, were bound to 
regulate their movements to starboard, so that passing one another 
would be on their port sides. It certainly cornes within the category 
of négligent and unskillful seamanship if either of the vessels failed 
to seasonably alter her course to starboard. There is abundant crédible 
évidence in the record to satisfy me that the Robbins navigated doser 
to the left of the channel than was usual or customary by vessels in- 
tending to pass through the temporary draw. Concededly the Robbins 
was required to comply with the custom of navigation, and her failure 
to do so by getting too close to the abutment, so as to interfère with 
the oblique movement to starboard of the Sinaloa, was a fault for which 
she must be held liable. By her erroneous navigation in proximity to 
the protection piling, she was prevented from straightening in line 
with the draw, but came in line on an angle of 45 degrees across the 
bridge opening, when she shouid bave been well over to starboard. In 
this situation the collision was imminent, and could only bave been 
avoided by immédiate backing on the part of the Robbins ; but this was 
not done. 

After carefully considering the testimony. I hâve an impression that 
the Sinaloa, when she reached the draw, could by the exercise of vigil- 
ance hâve seen that the Robbins was too far over to port, and that she 
had not sufïiciently or seasonably starboarded. The Sinaloa had as- 
sented to the Robbins passing on her left side, and according to her 
master she was proceeding at such a rate of speed that she shouid bave 
anticipated passing the upbound steamer in the draw, and shouid bave 
seasonably directed her course to starboard before her bows cleared the 
stone pier. Then there was nothing to pre» ent her doing so, although 
1Y3 F.-^4 
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later, on account of lier proximity to the abutment, it was probably too 
late to avoid the collision. The wheelsman of the Sinaloa testified in 
substance that if he had turned in the same angle as the Robbins there 
would hâve been ample room to pass in safety; that he was steering 
two or three points to the right of the docks just south of the draw. 
This concededly left the vessel on, or nearly on, a straight course 
through the draw; for, if skillfully navigated, she should bave been 
on a slanting course, making her turn and heading well to starboard. 
The wheelsman further testified that, while coming through the draw, 
he swung the wheel a little to starboard, but was directed to "steady 
her a while," which obviously tended to again head her straight through 
the draw. At this instant of time the Sinaloa claims to bave been so 
close to the abutment that an order to^ steady the wheel was necessary 
to escape coming in contact with it. 

But, assuming the truth of this claim, it will not excuse her for 
navigating without having regard for the présence of the Robbins and 
her right to carry out the agreement to pass on her port side. If she 
had initiated her swing before her bow came abreast the stone pier, or 
lower end thereof, she probably would not bave been in danger of 
striking the abutment. This view is thought to be abundantly sup- 
]5orted by the évidence and the probabilities arising f rom the circum- 
stances. Moreover, I think that the Sinaloa, by the exercise of proper 
diligence and carefulness, could hâve seen the Robbins before her pilot 
bouse reached a point outside the stone abutment. The wrecked bridge 
undoubtedly interfered with distinctly perceiving her movements ; but, 
as the lookout of the Sinaloa was stationed about fifty feet above the 
water line, it is inconceivable that he could not at least hâve seen the 
spars and smokestack of the Robbins. I think the Sinaloa should 
bave noticed the error of the Robbins in failing to sufficiently steer to 
starboard, and governed her own movements accordingly. Such a 
fault, in view of the circumstances, cannot be deemed to bave been an 
error of judgmcnt. The situation, perhaps, was not such as to require 
lier, to wait below the drawbridge ; but her master had ample time to 
deliberate upon the manner in which she should pass the Robbins, and 
whether passing in the draw was fraught with danger. This is not a 
case where in a moment of sudden danger, precipitated by the miscon- 
duct of the Robbins, it became a question of stopping, or backing, or 
proceeding ahcad. The masters of both vessels were familiar with the 
unfavorable conditions due to the wreckage of the Interstate Bridge, 
and thercfore greatcr précaution on the part of both vessels in passing 
that point was demanded. The Robbins was primarily in error in not 
seasonably directing her course to starboard, while the Sinaloa must 
also be held in fault for not directing her course in such a way as to 
adequately turn to starboard, thereby contributing to the collision. 

The damages, after ascertainment by a master, will be divided. 
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In re ALLERT. 

(District Court:, W. D. New York. March 21, 1908. On Rehearing, August 

26, 1908.) 

No. 5G2. 

1. Bankrtjptct (S 347*) — Mortgages— Sale ov Mortoaoed Pbopebtt bt 

Trustée— RiGHT of Mobtgagke to Full Payment. , 

The holder of a flrst mortgage on real estate of abankrupt, the validlty 
of whlch is net disputed, Is entltled to payment In full from the proceeds 
of the property sold by the trustée, wlth Interest to the tlme of payment, 
and cannot be required to pay any portion of the gênerai expansés of the 
bankruptey proceedings. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dlg. f 538; Dec. 
Dig. § 347.»] 

2. Bankruptct (i 482*)— Fées— Allowancb of Attobnet's Fées. 

The action of a référée In allowlng feea to counsel for a second mort- 
gagee and for unsecured credltors from the proceeds of mortgaged prop- 
erty reversed. 

[Ed. Note. — For other cafses, see Bankruptey, Dec. Dlg. i 482.*] 

S. Bankrtjptcy (§ 228*)— REFEREES— Revibw op Proceedings bt Judge. 

The allowance by a référée In bankruptey of fées to himself Is review- 
able by the court. 
[Ed. Note. — For other cases, see Bankruptey, Dec. Dlg. { 228.*] 

In Bankruptey. In the matter of Rudolph Allert, bankrupt. On re- 
view of orders of référée. Reversed in part, 

George G. Reynolds, for petitioner. 
Roswell R. Moss, pro se. 
Charles Marvin, pro se. 
Herendeen & Mandeville, pro se. 

HAZEL, District Judge. This is a pétition for review by the Holder 
of the first mortgage lien upon the real estate of the bankrupt. The 
mortgage was given to secure $7,000, with 6 per cent, interest per 
annum, and covered about three-fourths of the bankrupt's estate, which 
was sold by order of the bankruptey court for $20,150. In distributing 
the trust fund, the référée did not allow interest on the mortgage to 
the date of his final report, on the ground that, as the fund was not 
enough to pay ail the secured and unsecured creditors in full, it was 
proper, under the circumstances of the case, to pay out of the amount 
realized on the sale of the real and personal property, first, the ex- 
penses and allô wances of administration; second, priority creditors; 
and, third, secured creditors. In Computing the amount of the peti- 
tioner's lien, he allowed interest to October 17, 1901, the date of the 
approval of the sale. Subsequently, on December 30, 1905, the final 
decree distributing the bankrupt estate was entered, and the petitioner 
now claims to be entitled to interest to the date of such decree, in the 
amount of $6&4.11. 

*For othe" eteei Me laiu* topio A i nuubxb in D«c. & Am. DIgi. 1907 to dat», 4t Rap'r luilaxM 
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I think the référée erred in not paying in full the principal and ac- 
crued interest to the date of the final decree. Taylor v. Wing, 84 N. 
Y. 471 ; Brandenburg on Bankruptcy, § 1195. The vaHdity of the 
mortgage was not in issue, and, accordingly, the lienor should not be 
obliged to pay any portion of the expenses of the bankruptcy proceed- 
ings. Her lien was not affected by the bankrupt act (Act July 1, 1898, 
c. 541, § 67d, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449]). She 
had the right to institute foreclosure proceedings in the state court, 
but, instead of so doing, properly elected to invoke the simpler and 
supposedly less expensive remedy of enforcing her lien in the bank- 
ruptcy court. The trustée in bankruptcy, as said by Judge Holt in 
Re Anders Push Button Téléphone Co., 136 Fed. 995, took the estate 
subject to the lien. In that case the court held that under the bank- 
rupt act a créditer having a" valid lien was not obliged to pay com- 
missions on the amount realized thereon to the trustée and to the réf- 
érée, although the property was sold by the trustée. No question is 
raised hère as to the right of the référée to make an allowance of 
commissions to the trustée and te himself out of the proceeds of sale, 
or to deduct expenses for advertising the sale of the property f ree from 
liens, or, indeed, to make an allowance to the attorneys for the bank- 
rupt and for the trustée, because of the claimed additional services 
performed by them in selling the mortgaged property free and clear 
of incumbrances. 

The second ground of error assigned by the petitioner is that the 
trustée, pursuant to order of the court, bas unlawfully and unneces- 
sarily paid out various sums of money as fées and charges to attor- 
neys for creditors. The record does not disclose that anything was 
done in this proceeding by the attorneys for creditors which specially 
resulted to the benefit of the mortgagee. After careful reading of the 
proceedings before the référée, and considération of the arguments 
contained in the brie f s of counsel, I am constrained to the conclusion 
that the objection of the petitioner is well founded. The proceeding 
was devoid of any complexity, or the usual intricacies of practice, or 
even the opposing contentions of counsel, which not infrequently con- 
front bankruptcy courts. There were no issues specially referred to 
the référée under district rule 29, and, strictly considered, it is doubtful 
Whether he is entitled to an additional allowance as spécial master. 
But, as he appears to hâve performed services by consent of interested 
parties outsicle of bis prescribed duties as référée, which are usually 
performed by a spécial master, and also in advising vvith the trustée 
and counsel regarding the best methods of continuing and conducting 
the business until such time as a purchaser could be found, I think it 
would not be inéquitable to allow hira an additional sum, as hereinafter 
computed, for such services performed. In re Hart & Co., 18 Am. 
Bankr. Rep. 137. 

No objection is made to the amounts of compensation to attorneys 
for the trustée and the bankrupt, nor to the allowances to the trustée 
and appraisers, though such amounts, unexplained, seem excessive; 
but it is contended by the petitioner that it was improper to make an 
allowance out of the bankrupt estate to the attorney for the holder of 



IN RE ALLEKT. 693 

the second mortgage and to the attorneys for certain unsecured cred- 
itors. This objection is not without merit. The bankrupt act very 
properly does not allow compensation to attorneys for creditors out of 
the assets of the estate. Collier on Bankruptcy (6th Ed.) p. 4t)9 ; In re 
Goldville Mfg. Co. (D. C.) 118 Fed. 892. I hâve searched the record 
in vain to ascertain if in any way the services rendered in this pro- 
ceeding by counsel for creditors inured to the value of the bankrupt 
estate. Such services undoubtedly were bénéficiai to their clients ; 
but why the bankrupt estate should remunerate them is difficult to un- 
derstand. It should remain uppermost in thf minds of litigants and 
attorneys practicing in the bankruptcy courts that it is the policy of 
the bankrupt act to administer estâtes with the strictest economy, to 
the end that fées, costs, and charges should be reduced to the lowest 
minimum. That this object has been achieved in the case under con- 
sidération is not without doubt. Upon this subject it may not be in- 
appropriate to quote from the opinion of the Circuit Court of Appeals 
in Re Curtis, 100 Fed. 784, 41 C. C. A. 59, where it is said : 

"The présent act, so far as it spécifies the amount of fées of offlcers whose 
services may be requlred in exécution o£ the law, fixes them at a low figure, 
possiBly mueli lower than is compensation for the service; but it is not for 
us, for that reason, to disregard the law, or seek to thwart the design of Oon- 
gress, however inadéquate we may think the compensation allowed." 

The amounts of $200 allowed to the attorney for the second mort- 
gagee, and of $250 allowed to attorneys for certain creditors, are dis- 
allowed ; and, having been distributed by the trustée, thèse amounts, 
together with $204.11, to be repaid by the référée out of the sum of 
$400 retained for services, as appears by the report of the trustée, 
which sums in the aggregate amount to $654.11, the amount which 
the petitioner is entitled to receive as interest, must be refunded with- 
in 30 days, to enable him to pay the lien of the first mortgage, together 
with interest at 5 per cent, per annum to the date of the final decree, 

So ordered. 

On Rehearing. 

The errors in the amount of interest due to the first mortgagee and 
in the amount allowed Mr. Marvin, attorney for the second mortgagee, 
may be corrected in the order to be entered. But the amount of $200, 
instead of $204.11, out of the total sum retained by the référée for 
his services, and the full amount paid to Mr. Marvin for services as 
attorney for the second mortgagee, are disallowed, and must be re- 
funded to the trustée for distribution. The trustée, whose présent rési- 
dence is unknown, may be removed, if it is thought necessary, under 
General Order 13 (89 Fed. vii, 32 C. C. A. xvii). See, also, section 2, 
subd. 17, Bankr. Act. 

It is insisted on this application that the trustée and his attorneys also 
received excessive allowances, which under the circumstances should 
be disallowed, to the end that the deficiency in the claim of the first 
mortgagee may be paid proportionately. As the various amounts for 
trustee's fées and expenses, including attorney's charges, were dis- 
tributed in 1901 and 1902, six years ago, and the final decree of the 
référée not filed until December 30, 1905, an examination of the serv- 
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ices rehdered with the object of diminishing the allowances and re- 
coveriiig back any excess probably would not be successful. Moreover, 
upon the papers before me, it is not believed possible to détermine that 
such allowances to counsel made by the référée were improper or 
excessive. 

It is also claimed that the parties appearing before the référée con- 
sented to the allowance to Mr. Marvin in considération of the non- 
foreclosure of the mortgage owned by his client and her consent that 
the property be sold free and clear of such lien, and, further, that such 
allovi'ance was without objection by the petitioning créditer. The reply 
to this contention is that the référée had power to sell the property free 
and clear of liens without the consent of such mortgagee; the require- 
ment being in such case that the liens be transferred to the proceeds 
of the sale. Brandenburg on Bankruptcy, § 1195, and cases cited. 
That no formai objection to the allowance was made by the petitioning 
créditer, a prior lienor, is without spécial force, in view of her demand 
before the référée for full payment of her secured debt and interest. 

The référée on this motion submits that the former décision rendered 
by me, disallowing a portion of his fées and charges, has the efifect of 
holding him personally liable for a judicial èrror. Such, however, is 
not the fact. The compensation of référées in bankruptcy is fixed by 
the bankrupt act, and the trustee's authority to pav such allowances. 
even prior to the amendment of 1903 (Act Feb. .5, 1903, c. 487, 32 Stat. 
797 [U. S. Comp. St. Supp. 1907, p. 1024]), in the absence of a réf- 
érence as spécial master, was questionable, and without doubt the al- 
lowances of fées by a référée to himself is reviewable. In re Mammoth 
Fine Lumber Co. (D. C.) 116 Fed. 738. 

The order may be entered disallowing the allowance to Charles 
Marvin, attorney for secured créditer, and the allowance made by the 
référée to himself, except that the order may provide that the référée 
is authorized to retain the sum of $200 for and on account of spécial 
services performed by him as indicated in my first décision herein. 

(It appears that Attorneys Herendeen & Mandeville hâve refunded 
the amount allowed them as attorneys for creditors.) 



In re MBADOWS, WILLIAMS & CO. 

In re DOUGLAS. 

(District Court, W. D. New York. July 29, 1909.) 

No. 3,040. 

1. Bankkuptcy (§ 140*) — Property Vesting in Trustée— Stockbrokers— 
Stocks Bought fob Cusïomeb. 

Raukrupts, who were stockbrokers in Buffalo, reeeived orders from 
petitioner to Iniy certain stocks, whicli tliey executed through tlieir New 
York correspoudents, wlio purcliased tlie stocks, pald for tlie same, and, 
charged ttie amount to bankrupts' gênerai account. Tliey subsequently 
had tlie stocks transferred and certlticates tlierefor issued In petitioner's 
iiame, but retalned tbe same as securlty for the bankrupt's account. Ou 
beiug advised of the purchase, petitioner pald bankrupts for the stocks ; 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



IN RE MEADOWS, WILLIAMS & CO. 695 

but they did not remit the money to the New York brokers, and tUe 
stocks had not been delivered when the bankruptey occurred. Bankrupts' 
indebtedness to the New York brokers was paid from the proceeds of a 
seat in the Exchange, on which they had a lien under the rules of tho 
Kxchange, and the stocks were delivered to banlvrupts' trustée. Held, 
that, on her paynient for the stocks, the title vested in petitioner, subject, 
possibly, to a lien in favor of the New York brokers for the purchase 
priée, and. snch price having been paid from other property, on which 
they also had a lien, she was entitled to the certiflcates, as between her 
and the trustée. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 140.*] 

2. BANKBrPTCY (§ 140*) — StOCKBHOKKRS— ÏITLE AND RiGTITS OF TRUSTEE. 

In such case, the bankrupts having no title to uor lien npon tlie stock, 
the trustée took none. but occupies the saine relation toward petitioner 
tbat the bankrupts did. 

[Ed. Note. — I^or other cases, see Bankruptey, Dec. Dis. J 140.*] 

In the" matter of Meadows, Williams & Co., bankrupts. on review 
of order of référée denying pétition of Alice H. Douglas for delivery 
to her of certain stocks. Order modified. 

Kenefîck, Cooke & Mitchell (James McCormick Mitchell, of coun- 
sel), for petitioner. 

Edward L,. Jellinek, for trustée. 

HAZEL, District Judge. This is a proceeding on the pétition of 
Alice H. Douglas to reclaim two certificates, of 100 shares each, of 
preferred stock of the Great Northern Railway Company, which are 
in the possession of the trustée in bankruptey herein. The pétition was 
referred to the référée, and a décision rendered, which is the subject 
of review. The salient facts are as follows: 

On June 2 and 17, 1908, the petitioner, by her husband, acting as 
her agent, purchased 200 shares, in blocks of 100 each, of the capital 
stock of the Great Northern Railway Company, at 134 and ISOVg, 
respectively, through the firm of Meadows, Williams & Co., brokers, 
at Bufïalo, N. Y. On the same days that the stock was ordered, Mea- 
dows, Williams & Co. in writing notified the petitioner that the pur- 
chases had been made on her account. On July 22d, petitioner notified 
?\leadows, Williams & Co. that she wotild take up the stocks later. 
( )n July olst, she paid them in cash therefor the sum of •'ri2G,G98.2(), 
which was the amount stated by said firm to be due on accotmt of such 
purchases. At the time of such payment, and frecjuently thereafter 
between the 3d and 24th days of August, the petitioner demanded de- 
livery of the stock from Meadows, Williams & Co. ; but they informed 
her that it was being transferred on the books of the Great Northern 
Railway Company, and the certificates would be delivered to her as 
soon as the transfer was completed. At each time the blocks of stock 
were ordered to be purchased Meadows, Williams & Co. transmitted 
said order by wire to their correspondents, Post & Flagg, of New 
York City, stockbrokers with whom they had an account, requesting 
them to purchase the preferred stock, which they did at the figures 
quoted. When the purchases were completed, Post & Flagg so wired 
Meadows, Williams & Co., who notified the petitioner thereof. The 

*For other cafés see same topic & § nu.mber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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said stock was, Iield by Post & Flagg as collatéral seciirity for tlie pay- 
ment of the dcbts and obligations of Meadows, Williams & Co. and as 
a margin in their account. On August Ist the baiikrupts credited the 
petitioner with a quarterly dividend on said stock. On August ITtli, 
Post & Flagg, in response to a telegram froni Meadows, Williams & 
Co. reciuesting them to bave the 200 shares of stock transferred to the 
petitioner and forward it to them, declined so to do, on the grouud 
that the balance of account of Meadows, AVilliams & Co. did not cover 
the value of the stock; but subsequently, on August 19th, at the re- 
quest of Meadows, Williams & Co., the said firm did cause the specified 
stock to be transferred to Mrs. Douglas on the books of the railway 
Company, and forwarded the certificates to the Bank of Bufïalo, with 
draft on Meadows, Williams c& Co. for $27,813.50 attached. The 
draft was not paid on présentation, and it was returned with the stock 
to the drawers. On August 20th the husband of the petitioner, in re- 
sponse to a request for the stock, received a letter from Meadows, 
Williams & Co. explaining that the stock owned by Mrs. Douglas 
was then in Buffalo, but because of financial complications they were 
compelled to defer delivery to her. At ail times the petitioner was 
ignorant of the fact that the stock had not been transferred to lier, 
or that Post & Flagg were holding it in their hands as security for 
its purchase price, or as collatéral security for any indebtedness of the 
bankrupts. On August 24th Meadows, Williams & Co., as individuals 
and copartners, were adjudged bankrupts, and a trustée was elected 
by the creditors, who qualified and entered upon the discharge of his 
duties. In November, 1908, the indebtedness of the bankrupts to Post 
& Flagg, including the purchase price of the stock in question, was fully 
paid and satisfied out of the proceeds of the sale of a membership seat 
in the New York Stock Exchange owned or controlled by Meadows, 
Williams & Co. It is shown that Post & Flagg, who were also mem- 
bers of the New York Stock Exchange, had a lien upon the said seat 
or membership privilège, and that the sale was had upon their appli- 
cation to the governors of the Stock Exchange, with the assent of the 
trustée, to satisfy their lien or claim against the bankrupts. The seat 
netted $64,000, out of which sum Post & Flagg, in satisfaction of their 
lien and indebtedness, received $46,091.98; the remainder, after jiay- 
ment of certain obligations to other members of the Stock Exchange, 
amounting to $7,473.57, being turned over to the trustée, to whom, 
also, Post & Flagg delivered the 200 shares of stock in question. 

The primai question is whether the petitioner was the owner of the 
300 shares of stock at the time of the bankruptcy. The transaction 
was the usual one of buying stock in an interior city, first on margin, 
and then directiy for delivery, through a stockbroker, who consum- 
mated the purchase by wire through another stockbroker carrying on 
business in New York City. They regarded the transaction as one 
between themselves, in which the purchase price would seasonably be 
covered either in cash or collatéral security. It is well settled that the 
right of ownership of stock does not dépend upon the précise method 
of payment or the customary course of business between stockbrokers. 
In the présent case the petitioner paid the broker, with whom she 
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initiatecl the transaction, in full for tlie stoclc, and relied upon them 
to faithfully consummate the agreement. The stock was issued to her, 
and she was entitled to its immédiate delivery, subject, perhaps, onl}' 
to the équitable right of Post & Flagg to be reimbursed for their ad- 
vances in purchasing it. It was not essentiaî that the bankrupts, acting 
as the agents for the petitioncr, should personally buy the stock. If, 
however, they had bought it personally, and caused it to be issued in 
the name of Mrs. Douglas, she was, upon payment, entitled to its pos- 
session. That the stock was bought through Post & Flagg does not 
alter the relations of the parties, except, perhaps, they might, if with- 
out sufficient collatéral, claim a lien upon the stock purchased. 

Counsel for the trustée concèdes that, when shares of stock are 
bought on margin, the title vests in the customer ; the broker having 
the légal right to retain its possession in pledge for the purchase price. 
This rule is not thought essentially différent in a case where the stock 
is bought direct, or for delivery, and absolved from the complications 
of spéculation. There would almost seem to be better reason for the 
applicability to a straight purchase, where the stock is to be delivered, 
of the rule which counsel for the trustée concèdes applies to a margin 
transaction. From the facts herein, Post & Flagg must be deemed to 
hâve bought the stock, relying upon the obligation and ability of Mea- 
dows, Williams & Co. to pay the sales price. They had the option of 
refusing to buy the stock until the price there for was fully paid; but, 
instead of so doing they completed the transaction, and subsequently 
recognized the petitioner's claim of ownership of the stock. L,e Mar- 
chant V. Moore, loO N. Y. 209, 44 N. E. 770. 

In Denison v. Eniery (C. C.) 153 Fed. 427, Corner gave an order 
to Denison, Prior & Co. for 50 shares of Quaker Oats stock, which 
order was wired to their Chicago correspondents, Finley, Barrel & 
Co., by whom the purchase was made. The purchasing brokers did 
not deliver the stock, but held it as collatéral security for the gênerai 
account of Denison, Prior & Co. Corner afterwards paid Denison, 
Prior & Co. in full for the stock and demanded a transfer thereof to 
him ; but it was not transferred, although they f requently promised 
to do so. Possession of the Quaker Oats stock, together with other 
stocks belonging to différent persons, bought on account of Denison, 
Prior & Co., continued in the purchasing brokers up to the time of 
the failure of Denison, Prior & Co. Thereafter ail the stocks so held 
as collatéral were sold by Finley, Barrel & Co., and the proceeds ap- 
plied to the indebtedness to them of Denison, Prior & Co. The court, 
overruling the mastef, decided that, as the Corner stock was in the 
possession of the purchasing brokers, was traceable, and could be 
separated from other stock, and as it had been paid for as between 
him and other creditors, except the pledgee, he was entitled to the 
stock — that it was his property. The Circuit Court of Appeals, affirm- 
ing the District Court, sub nom. Harmon v. Sprague, 163 Fed. 486, 
90 C. C. A. 33, said : 

"The stock was bought on the order of the Cleveland brokers, hy the Chi- 
cago firm, for Corner, aud was paid for by him; the bill being sent liim by 
the Clevt^land ûvm. When this was donc, the stocli belonged to Corner, and 
the certificate shoulQ hâve been sent liim; but the Cleveland fii'in failed to 
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do so, and as a resiilt tliç stock was sold, upou tlieir failure, as collatéral, to 
satisfy the aecount of the Chicago brokers against tliem. We tliink thls was 
done wrongfuUy. Corner owed neither the Clevelaiid flrm nor the Chicago 
brokers anything, and cousequently the proceeds of Corner's stock, whieh 
went into the funds at the sale, should go to hlni." 

This holding, in which I concur, may be paraphrasée! upon the 
facts of this case. See, also, In re Bolh'ng (D. C.) 147 Fed. ?86', af- 
firmed Kean v. Dickinson, 152 Fed. 1022, 82 C. C. A. 667; In re 
Graff (D. C.) 117 Fed. 343. 

The référée was of the opinion, inter aha, that if Post & Flagg had 
continuously carried the stock from the time it was lîrst purchased to 
the date of the bankruptcy, and had sold it with other seciirities pledged 
with them, the claim of the petitioner to the surplus, if any, would 
hâve been superior to that of the trustée ; but in his opinion, as the 
purchase price of the stock was actually paid out of the proceeds of 
the sale of the seat in the Stock Exchange, an asset of the bankrupts, 
the petitioner would hâve been in no différent position than any other 
customer of Meadows, Williams & Co., if their stock held as collatéral 
had been sold by Post & Flagg. I am unable to agrée with this con- 
clusion. It makes no différence that the 200 shares of stock were not 
continuously in the possession of Post & Flagg from June 2d to Au- 
gust 24th. It is enough that Post & Flagg bought the number of 
shares ordered for the petitioner through her brokers, an4 caused 
them to be transferred to her on the books of the Great Northern 
Railway Company on the 19th day of August, prior to the filing of the 
pétition in bankruptcy. Whatever jobbing there was in thèse shares 
were dealings between the brokers, and the petitioner was ignorant 
of them. Post & Flagg had the lawful right to satisfy their claim 
out of the proceeds of sale of the seat in the Stock Exchange. Hvde 
V. Woods, 94 U. S. 533, 24 L. Ed. 264; Weston v. Ives, 97 N. Y. 2'22. 
While, true enough, the seat was an asset of the bankrupts, yet it was 
incumbered by a lien ; i. e. their indebtedness to their associate members 
in the Stock Exchange, which included the purchase price of the 
stock in question. Prior to the filing of the pétition in bankruptcy 
Meadows, Williams & Co. could not hâve made a valid disposition of 
the 200 shares of stock, nor could the same bave been levied upon or 
seized under judicial process against them. The légal title was not in 
them, and upon receiving payment for the stock their interest as 
pledgee was extinguished. Richardson v. Shaw, 209 U. S. 3G5, 28 Sup. 
Ct. 512, 52 E. Ed. 835; Le Marchant v. Moore, supra; Skiff v. Stod- 
dard, G3 Conn. 198, 2() Atl. 874, 28 Atl. 104, 3,1 L. R. A. 103. The 
relation of the trustée to the stock is in no sensé dissimilar to that 
of the bankrupts. By his élection he obtained no right or title to the 
stock, and the authorities uniformly hold that a trustée occupies the 
same relation to the creditors that the bankrupt sustained prior to the 
inception of the proceedings. In re Kellogg (D. C.) 112 Fed. 52; 
affirmed sub nom. Hewitt v. Berlin Machine Works, 194 U. S. 298, 
24 Sup. Ct. 690, 48 L. Ed. 986. 

If, then, we consider the trustée in the slioes of the bankrupts, how 
can he, for the bankrupts, insist on retaining the stock when the peti- 
tioner paid for it, and, moreover, when the bankrupts themselves, be- 
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fore their adjudication, declared that she owned it, that it was bought 
for her, and when the stock, though in the possession of the purchas- 
ing stockbroker, was traceable and set apart from other stocks in 
which the bankrupts were interested. The légal title did not vest in 
the trustée, and as to whether an équitable interest may be impressed 
upon the stock, in view of the situation, is a question not hère for dé- 
cision. If the purchasing brokers had an équitable lien, there certain- 
ly is merit in the contention that they relinquished it. They elected to 
look for payment of their advances to their claim against the seat in 
the Stock Exchange, which certainl)', by analog)', if not in fact, oper- 
ated as a valid lien for the indebtedness pro tanto of the bankrupts. 

The référée held that the petitioner had a prior right to the gênerai 
creditors to 60 shares only of the stock now in the possession of the 
trustée ; but the exceptions filed to his conclusions must be sustained, 
and his décision modified to conform hereto. 

So ordered. 



In re EDWARD ELLSWORTH CO. 
(District Court, W. D. New York. October 11, 1909.) 

No. 3,38.3. 

1. Bankrl'ptcy (§ 60*)— "ACT op Bankkuptcy"— Appoixtmest of Receiver. 

Wliere a suit in equity was brouglit by creditors to wintl up a corpora- 
tion and for tlie appoiutment of a receiver, the bill alleging that it was 
unable to meet its obligations as they matiired and that it wonid be to the 
advalitage of creditors and stocltholders that its affairs be wouud up, but 
that it was solvent, the flling of an answer by the corfioration, adniittlng 
such allégations and joining in the reciuest for a receiver, did not con- 
stituj-e an "act of bankruptcy," under Bankr. Act July 1, 1898, c. 541, § 
3a (4), 30 Stat. 540 (U. S. C<)inp. St. 1901, p. 3422), as amended in 1903 
(Act Fel>. 5, 1903, c. 487, § 2, 32 Stat. 797 [U. S. Conip. St. Supp. 1907, p. 
10251), which makes it an act of banlcruptcy if a debtor, "being insolvent. 
applied for a receiver or trustée for his property" nor was the appoiut- 
ment of a receiver in such suit made "because of insolvency," so as to 
constitute an act of bankruptcy under such section. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 80; Dec. Dig. 
§ 60.* 

For other définitions, see Words and Phrases, vol. 1, p. 118; vol. 8, p. 
7502.] 

2. Bankruptcy (§ 91*) — Acts of Bankruptcy— Grounds of Appointment of 

Receivees— Evidence. 

A court of l)ankruptcy cannot consider évidence aliunde to eontradict 
the récitals of an order of a court of equity appointiug recoivers for a cor- 
poration, and to show, contrary to such récitals, that such appointment 
was uiade because of the corporation's insoivencj', and constituted an 
act of bankruptcy. 

[F"d. Note. — For other cases, see Bankruptcy, Cent. Dig. § 138; Dec. 
Big. § 01.*] 

3. Bankruptcy (§ 104*)— Corporations— En.joining Sale of Pkoperty in 

Equity Suit. 

A court of bankruptcy, on the flling of a pétition in bankruptcy against 
a corporation by a small minority of its creditors, who are hostile to the 
plans of the majority, will not enjoin a sale of the corporation's property 

•For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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V, 

by order of a court of eqnity, whicli aeqiiired prior Jurisdietion by tlie 
appointment of reoeivers, where a large niajorlty of tlie ereditors désire 
sut-h sale, and it does uot appear that it wlU be to the détriment of tlie 
miuority, or jeopardlze their rights. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 15C, 15T ; 
Dec. Dig. § 104.*] 

In the matter of the Edward EUsworth Company, an alleged bank- 
rupt. On motion to enjoin sale of property. Motion denied. 

Wilham T. Tomhnson, Frank L. Gibbons, and H. Edson Webster, 
for intervening ereditors. 

George P. Keating, for creditor's committce. 
Lotiis E. Babcock, for receivers. 

HAZEL, District Judge. This motion is to enjoin the sale of the 
assets of the Edward EUsworth Company, a corporation, by receivers 
appointed in an equity action brought against it by contract ereditors, 
nntil there can be an adjudication in bankruptcy on an involuntary 
pétition filed by ereditors subséquent to such appointment. The in- 
quiry presented is whether the corporation proceeded against, by ad- 
mitting the material allégations of the bill in the equity action and 
joining in the application for the appointment of receivers, can be held 
in a légal sensé to hâve applied therefor pursuant to section 3a, subd. 
4, of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 54G [U. S. 
Comp. St. 1901, p.'34-23]), as amended by Act Feb. 5, 1903, c. 487, § 
2, 32 Stat. 797 (U. S. Comp. St. Supp. 1907, p. 1025). 

If the Company, while insolvent, had voluntarily brought an action 
to wind up its affairs for the benefit of its ereditors, and had applied 
for the appointment of receivers to take charge of its property, the 
superior right of the bankruptcy court could not safely be questioned : 
but the interposition of an answer in an action brought by a contract 
creditor, admitting therein the truth of the allégations of the bill and 
joining in the prayer for relief, is not believed to be the équivalent of 
the term "being insolvent, applied for a receiver or trustée for its 
property." In the equity action the complainants applied for receivers 
on the ground that the Edward EUsworth Company was unable to 
pay its debts as they matured, and that it would be to the advantage 
of ereditors and stockliolders to bave its affairs wound up. Nowhere 
in the bill is it assertetl that the corporation is insolvent, as that terni 
is defined by section 1, subd. 15, of the bankruptcy act. In fact, the 
bill contains an affirmative allégation that the défendant is solvent. 
Such averments, together with the admission by the corporation of 
their truth and its consent to the appointment of receivers of its orop- 
erty, undoubtedly vested the Circuit Court, in view of the diversity of 
citizenship of the parties, with power and authonty to act m the pi ém- 
ises. Re Metropolitan Railway Receivership, 208 U. S. 90, 28 Sup. 
219, 53 L. Ed. 403. 

The bankruptcy act has not superseded the right and power of a 
court of equity to take charge of the property of an insolvent corpora- 
tion for the protection of stockliolders and ereditors, marshal the sanie, 
recognize and enforce valid liens and priorities, and equitably dis- 

•For other «.ses see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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tribute the surplus proceeds among its creditors. It is only where a 
receiver has been appointed in another court because of insolvency, 
as that term is defined in the bankruptcy law, or where the corporation 
on its own initiative has apphed for the appointment of a receiver or 
custodian of its property, that an act of bankruptcy under section 3a, 
subd. 4, has been committed. This provision of the bankruptcy law 
must be strictly construed. Collier on Bankruptcy (7th Ed.) 83, and 
cases cited. Inasmuch as the record in the Circuit Court action does 
not assert or claim that the Edward Ellsworth Company was insolvent, 
within the meaning of the bankruptcy act, this court is precluded from 
considering évidence aliunde to contradict the decree or judgment ap- 
pointing receivers and setting forth the basis of such appointment. 
This appears to be settled by abundant authority. Blue Mountain 
Iron & Steel Co. v. Portner, 131 Fed. 57, 65 C. C. A. 295 ; In re Doug- 
las Coal & Coke Co. (D. C.) 131 Fed. 769 ; In re Spaulding, 139 Fed. 
245, 71 C. C. A. 370; Moss, etc., v. Arend, 146 Fed. 351, 76 C. C. A. 
629 ; Collier on Bankruptcy (7th Ed.) 82 ; Thomkins Co. v. Catawba 
Mills (C. C.) 82 Fed. 780. 

The petitioning creditors hâve not intervened in the equity action, 
or asked leave to institute suit to subject the property and assets of 
the corporation to the payment of their debts ; nor do they dispute the 
debt which is the subject of the bill in equity. True, it is claimed that 
there was collusion between the parties to the equity suit to defeat 
the opération of the bankruptcy act ; but it is not contended that there 
was fraud or wrongful act by either of the parties to confer jurisdic- 
tion upon the Circuit Court. Such being the fact, the particular ob- 
ject sought to be accompli shed in the equity action, the winding up of 
the business of the corporation, or perhaps its reorganization, or re- 
adjustment of its afïairs or any wrongs to dissatisfied creditors that 
are supposée to ensue therefrom, are not thought material on this ap- 
plication. Re Metropolitan Railway Receivership, supra. 

The pétition in bankruptcy also allèges that the Edward Ellsworth 
Company gave an unlawful préférence to the Manufacturers' & Trad- 
ers' Bank of Bufïalo ; but afifidavits read on this motion tend to show 
a surrender of any asserted preferential security. As to whether a 
sufficient surrender thereof has been made is a question that may be 
left for trial in the bankruptcy court. If, after reorganization, the 
bank receives in full its debt from the new Company, the question 
whether such payment would amount to an unlawful préférence, un- 
der section 3 of the bankruptcy act, may also be left for future décision. 

To efifectuate the proposed reorganization and readjustment, evi- 
dently, both the secured and unsecured creditors, together with the 
stockholders, will be obliged to raise or contribute a large amount of 
money, and probably suffer some loss or dépréciation of their claims. 
The business of the company is large and extensive, the debts arei 
many, and the property valuable. The court has authorized the re- 
ceivers to issue certifîcates in a large amount to enable continuing the 
business until it is wound up or a reorganization effected, and such 
business presumably has been profitably conducted by the receivers for 
the past five months. A public sale of the property has several times 
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been postponed, pursuant to direction of the court, made necessary by 
ibe dissentient creditors, and to accord them the opportunity to sub- 
stantiate their assertions that injustice will be donc by permitting a 
sale by the receivers in equity. The opposing affidavits show that 95 
per cent, of the total amount of valid claims presented to the receivers 
favor immédiate reorganization and sale of the property in its en- 
tirety. It further appears that various meetings and conférences hâve 
been held to discuss the subject of reorganization and readjustment, 
in which the attorney for creditors who are now dissentients partici- 
pated, but who, later, when the plan, adopted by the majority dis- 
satisfied them, filed a pétition in bankruptcy to hâve the company ad- 
judicated bankrupt. They object to accepting lien bonds of so-called 
10-year extension class, and assert generally that their claims are 
imperiled by the proposed reorganization. Of course, the objecting 
creditors cannot be compelled to take 10-year bonds in payment of 
their debts in full. Unless. they join the majority creditors, they will 
be entitled to receive in cash their proportionate share out of the pro- 
ceeds of the sale of the property. 

It is difficult to see, in view of the large indebtedness, secured and 
unsecured, properties and assets, what advantage there would be if 
the sale were conducted in the bankruptcy court. The dissentient 
minority are not barred from bidding in the property, or using their 
best efiforts to obtain a higher price than the bid of the reorganizers. 
They stand on the same plane with other creditors or bidders. To en- 
join the sale, already extensively advertised and promoted, until the 
question of whether acts of bankruptcy hâve been committed is set- 
tled after trial of the issues raised by the answer of the bankrupt in 
the bankruptcy proceeding, will certainly mean increased expenses for 
trustee's commissions, fées of receivers and the référée in bankruptcy, 
and légal expenses generally. The court should be slow to permit the 
objections of a few creditors to defeat the plan of reorganization fa- 
vored by a large majority of the creditors in number and amount, es- 
pecially as nothing has developed or been proposed by which it may be 
presumed that the few hâve any plan by which the property may ulti- 
mately be sold to better advantage, or that there is a likelihood of ob- 
taining a larger price therefor. ' 

In deciding this application, it is also to be considered that in sev- 
eral instances the intervening creditors hâve purchased bonds of the 
company on the market at a diminished price since the bankruptcy 
proceeding was instituted, and now seek to recover the full amount due 
on coupons, and other claims appear to hâve been bought since such 
time. That the objection to the reorganization cornes from influences 
originating with a former officer of the Edward Ellsworth Company, 
as contended by the majority creditors, is likewise entitled to consid- 
ération on this application. In such a situation, whatever doubt may 
arise in the mind of the court as to the propriety of permitting the 
sale by the receivers should be resolved against the intervening cred- 
itors, who manifestly are hostile to the plan of the large majority of 
the creditors. It is suggested, however, by the court, that if the sale 
by the receivers opérâtes unfairly, unjustly, or inequitably against any 
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of the creditors, it would be the duty of the court to withhold con- 
firmation or approval. 

It is further objected that the proposed acceptance of valid claims 
by the receivers at a certain percentage of their face value in payment 
of any bid would operate harmfully or disadvantageously to the cred- 
itors ; but such methods are not unusual or improper, vvhere large prop- 
erties are sold under decree of a court of equity. Ketcham v. Duncan, 
95 U. S. 659, 24 L. Ed. 868 ; Cook on Corporations, § 887. The order 
of sale, however, should be amended, by striking out the words "as in 
the judgment of the receivers," in connection with the words "would 
remain for distribution." The percentage of the face value of claims 
at which they may be accepted at the bidding in lieu of cash should 
be reserved until the report of sale is made to the court for its ap- 
proval and sanction. 

The injunction will be vacated, and the property sold by the re- 
ceivers under the order heretofore entered, as now modified, but not 
until the expiration of two weeks from the entry of an order upon this 
décision. 



THK MEIUDA. 

(District Court, W. D. New York. September 21, 1!)09.) 

Collision (§ 95*)— -Steamek and Tow— Mdtual Fault of Steamer and Tug. 
A collision off tlie south outrance to Buffalo harbor and some 200 feet 
northward of tlie submerged extension to the west-northwest from the 
north end of the south breakwater, between the freight steamer Merida, 
eoming in, and a dump scow in tow of the tug McNaughtoii, passlng out, 
Ueld due to the fault of both steamer and tug; the former being in fauU 
for faillng to go to port, after an agreement to pass starboard and star- 
board, suiflciently to i)erniit the tug to safely navigate to keep her tow 
ofC the submerged crlb, and the latter for not sooner signallng when the 
niaster found he did not bave sutHcient room, and for Iceeping too far 
to the south until compelled to alter her course to the north across the 
bows of the steamer. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dlg. § 95.*] 

In Admiralty. Suit for collision by the Buffalo Dredging Company, 
as owner of the dump scow No. 12, against the steamer Merida. De- 
cree dividing damages. 

Brown, Ely & Richards, for libelant. 
Clinton & Clinton, for respondent. 

HAZEL, District Judge. This action was brought by the libelant. 
Bufïalo Dredging Company, to recover damages in the sum of $12,- 
593, sustained through a collision between its dump scow No. 12 and 
the large freight steamer Merida, which occurred off the south en- 
trance to Bufïalo harbor at about 2 o'clock in the afternoon of July 
8, 1907. The scow, which was being towed by the tug McNaughton 
to the dumping ground out in the lake, was struck by the steamer on 
her port side and was sunk. 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



t04 173 FEDERAL REPORTER, 

There are three breakwaters in the vicinity of the collision, located 
in such way as to form a gap or entrance from tlie lake to the dock of 
the Buffalo & Susquehanna Steel Companj^ plant: The main break- 
water, which extends north and south, and has at its southerl}^ end a 
light, called "Bottle Light." Beyond the light is an open space, of 
about 600 feet in width ; and then cornes the Stony Point breakwater, 
which extends from the land in a northwesterly direction, having at 
its outer end a lighthonse. Commencing at the extrême end of the 
Stony Point breakwater is a submerged extension, running about 1,000 
feet ont into the lake in a west-northwesterly direction. About 50 
feet off the terminus of the submerged breakwater there was a gas 
buoy, around which vessels proceeding in a westerly or southerly di- 
rection were obliged at the time of collision to navigate, as the sub- 
merged crib was incomplète, and was of various depths under the wa- 
ter, and boats could not pass over it. On the north side of the sub- 
merged pier, however, throughout its entire length, the water is deep 
enough for large vessels to safely navigate. About 400 feet outside the 
entrance to the gap between the main breakwater and the submerged 
crib, the available navigable water was about 1,000 feet wide and about 
21 feet deep. At the time of collision the wind was blowing fresh from 
a southwesterly direction, and the waves were high in the gap, rolling 
at intervais over the main breakwater. 

Libelant claims, and testimony has been givcn in support thereof, 
that the collision occurred about 200 feet east of the gas buoy, which 
was located about 50 feet north-northwest of the outer end of the sub- 
merged crib. Respondent sharply disputes that the boats came to- 
gether the number of feet stated from the submerged crib, and con- 
tends that the place of collision was about 384 feet therefrom. 

It is iinportant to know the position of the vessels in the channel. 
The scow, which had no rudder, was taken in tow by the tug Mc- 
Naughton inside the breakwater, and a tow line 300 feet long was made 
fast to her starboard corner. It is usual and customary in this port, 
in towing behind the breakwater, to use a short tow line on scows hav- 
ing" no rudder, fastening it on the starboard end thereof, so as to in- 
sure the scow following in the wake of the tug; for, if towed difïer- 
ently, the water stirred up by the propeller would cause her to swerve 
from side to side. The respondent intimâtes that the scow was fas- 
tened to the tug in such a manner as to cause her to swerve toward the 
submerged pier ; but it is proven by a number of expert witnesses, 
familiar with the usual and proper way of towing in the situation pre- 
sented, that the tow line was not only of sufficient length, but proper- 
ly fastened to the scow. It appears that the McNaughton was follow- 
ing another tugboat and mud scow, which was navigating 300 feet 
ahead, and at the time of the collision was turning around the gas 
buoy. Previously both tugs had blown signais, two blasts of their 
whistles, to the Merida, which was then about one-half to three- 
fourths of a mile ont in the open lake, headed to the entrance to the 
harbor, and intending to go to the wharf adjacent to the steel plant. 
Each of the signais were answered; the Merida assenting to the pro- 
posai to pass on the starboard side of the tows. After receiving the 
assenting signal, the McNaughton steamed ahead at the rate of three 
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miles an hour and straightened in her course; the Merida meanwliilc 
bearing down on her. The master of the tug blew three blasts of the 
whistle to indicate the necessity for the Merida to check her speed or 
stop, to allow the McNaugliton to go around the gas buoy. To this 
signal the Merida responded with a similar signal, and then proceeded 
slowly towards the entrance to the harbor. 

The tow at this time was closer to the subnierged crib than it was 
usual or customary for tugs with scows to navigate, and as the scow 
sheered closer to keep from striking it the tug required more space to 
the northward than the steamer was giving her. When about 500 
feet from the crib light, the tug, which was then under check, changed 
her course a little to north. She first steered a little to port, and then 
to starboard, to keep the scow from edging over onto the crib. She 
became apprehensive of danger, blew an alarm signal when the scow 
was approximately 150 feet away from the crib, and drew over to the 
right side, intending to hold the scow ofif. The Merida did not go to 
port, as she agreed to do, but kept on straight ahead, and, as there was 
immédiate danger of collision, the tug opened her engine and went 
acrosa her bow, which was then 200 feet away. Before the McNaugh- 
ton could haul the scow clear, it was struck by the steamer, head on, a 
little forward on its port side. Just before the impact the tug, which 
was then off to starboard and at right angles to the steamer, signaled 
the scowmen to dump the scow ; but, in spite of doing everything pos- 
sible at this time to avoid the collision, it was inévitable. The scow- 
men leaped into the lake and were rescued, while the scow instantly 
sank in deep water. 

The master of the Merida was a stranger'to the harbor, and did not 
know of his proximity to the submerged crib. He had heard of it, 
but it is plainly established by the évidence that he did not appreciate 
its nearness to his course. He did not comprehend the reason why the 
McNaughton came so close to the course which he had elected to take, 
and failed utterly to appreciate the danger to the scow. To keep the 
scow from going on the submerged crib, owing to the current or swell 
setting in its direction, it was necessary for the tug to maneuver to star- 
board ; but the proofs show that she was not left f ree to do so by the 
Merida. That Capt. Ott did not regard the submerged crib as a factor 
in his navigation is plain from the conversation between him and the 
master of the McNaughton directly after the scow was sunk. Tes- 
tifying on this point, Capt. Green says : 

"A. The Merida came up kind of close. I said to him: 'Captain, you can't 
get by hère, because I can't get out of your way.' He says: 'Why?' I says: 
'The tow line is on my wheel.' 'Well,' he says, 'can't I go around the other 
way, over around the buoy?' Q. What buoy? A. The red gas buoy. gaid I: 
'Why, no ; they are building a brealiwater there. There's only flve, six, or 
seven feet of %Yater along in there.' Said I: 'If I could get over there, I would 
hâve went out that way.' Says I: 'You can't get around that way. You hâve 
got to go around my boat.' Says he: 'Are there water for me to go around 
yourboat?' Says I: 'Yes.' Says he: 'Ail right, if there is.' Ile says: 'When 
I am going by you, l'II give you a line — ^pull you out from there.' " 

In view of the circumstances that the McNaughton proceeding, with 
tow in a heavy sea, was the privileged vessel, her maneuvering to star- 
board would undoubtedly hâve been thoroughly understood by the 
173 F.— 45 
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Merida, had she possessed the requisite knowledge of the obstriicting 
crib to enable lier skillful and careful navigation through the entrance 
to the harbor. Her master did not sufficiently alter her course to port 
after receiving the two-blast signal. He in efïect testified, as did al- 
so the wheelsman, that the Merida starboarded her helm, which would 
bave taken her to the northward ; but I think the situation of the vessel 
at the time of the collision clearly contradicts him. The witnesses 
for the Merida are positive in their assertions that the steamer was 
headed between the middle of the entrance and the Bottle Light ; but 
most of them are uncertain as to whether she steered to port after 
passing signais vi^ere exchanged, or that she appreciably went north- 
ward. 

The contention of counsel for the Merida is that the McNaughton 
was proceeding too close to the submerged crib and that the scow came 
under the influence of the eddy which made it necessary for the tug to 
suddenly pull to starboard ; that directly after executing this move- 
ment her master, perceiving the danger, blew an alarm, and, becoming 
excited, he went strongly to starboard and across the bow of the Mer- 
ida. This view, however, is not supported by the évidence, and I there- 
fore reject the contention. The proofs are that the Merida did not 
allow enough room in the channel to permit the McNaughton to prop- 
erly handle her tovv. It was her duty to give the tug such room as she 
could with safety to herself, as it was navigating in a peculiar situa- 
tion under apparent difficulties. The Mayumba (D. C.) 21 Fed. 476; 
The Jamestown (D. C.) 114 Fed. 593; The Alabama (D. C.) 114 
Fed. 214; Mitchell Trans. Co. v. Green, 120 Fed. 49, 56 C. C. A. 455. 
It was necessary for the tug to hâve a latéral distance of 150 feet in 
towing straight ahead from the side of the scow, and I believe the 
Merida was less than 225 feet from the crib, too far to the southward. 
This I deem to be fairly established by the testimony of the witness De 
Grasse, who was on the lighthouse on the Stony Point breakwater, 
and in an excellent position to judge of the distance between the sub- 
merged crib and the steamer. 

Accordingly the Merida was in fault for not giving way to port un- 
der the agreement to pass starboard to starboard, and in navigating 
so close to the submerged crib as to afford insufficient space for the 
McNaughton to properly navigate with the scow. That the ahead tug 
and scow were safely passed by the Merida does not show that suffi- 
cient room was allowed the McNaughton and tow for reasonably safe 
navigation; for the ahead tug was turning the gas buoy when the 
steamer passed, a manifestly différent position than that of the Mc- 
Naughton and tow. 

But the McNaughton was also faultily navigated. Her master per- 
ceived, shortly after blowing the passing signal, and when close to the 
Bottle Light, that the steamer was -holding her course too far over to 
the southward, and, knowing of the nearness of the submerged crib, 
he nevertheless continued to the southward of the usual course towards 
the gas buoy without signaling the steamer. He claims that the three- 
blast signal was intended for an alarm or admonition to the Merida to 
stop and reverse; but of this I am not convinced. I believe the signal 
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was to request her to corne ahead slowly, a signal with which she com- 
plied. There was a roU of the waves toward the submerged crib, and 
the McNaughton should hâve anticipated the sheering of the scow. 
Not having donc so, she must be held in fault for ahering her course 
without seasonably signaHng the Merida to stop and reverse, and for 
navigating her tow across the path of the Merida. 

Both vessels, the steamer and the tug, were in equal fault for the 
sinking of the scow, and therefore the damages will be divided, without 
costs to either party. 

So ordered. 



WORMWELL V. P. DOUGIIERTT CO. 

(District Court, S. D. New York. November 3, 1909.) 

TowAOE (§ 11*) — Loss OF Tow— Négligence— Evidence. 

Strandiiig of schooner in tow uear the Middle Ground Gas Buoy in the 
lower Chesîipeake Eay held to hâve been caused by improper navigation 
on the part of the tng and not by the steering of the schooner after the 
parting of the hawser. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §§ 11-23 ; Dec. Dig. 
§ 11.*] 
(Syllabus by the Judge.) 

In Admiralty. Action by Willis B. Wormwell agaînst the P. Dough- 
erty Company for the stranding of the schooner Alice M. Lawrence. 
Decree for libellant. 

Wing, Putnam & Burlingham, for libellant. 

James J. Macklin, for respondent. 

ADAMS, District Judge. The six-masted schooner Alice M. Law- 
rence, loaded with coal, was taken in tow by the P. Dougherty Com- 
pany's tug Dauntless at Baltimore, Maryland, on the 31st of July, 1908, 
bound for Portland, Maine. On the following day, the schooner was 
stranded on the Middle Ground, a short distance east by north from the 
Middle Ground Gas Buoy in the lôwer Chesapeake Bay. The libellant 
contends that the stranding was not due to any négligence on his 
part, but was whoUy due to the fault of the respondent in that the 
Dauntless did not at the time hâve any proper lookout or compétent 
navigating officer on deck, that she did not take proper soundings, or 
observe the bearings of the buoys and in that she failed to keep the 
schooner on her proper course, notwithstanding the favorable condi- 
tions of wind and weather. 

The respondent after denying that there was any négligence on its 
part, alleged: . ' 

"Ninth: And for further answer to sald lil)el, respondent allèges: That at or 
about the times roeiitioned in said libel the said respondent agreed to tow the 
schooner Alice M. Lawrence from Baltimore to Cape Henry, the sald schooner 
to furnish a proper hawser for the performance of sald towage service, and 
that the crew of sald schooner was to look after the proper steering of the 
same, and pursuant to such contract the said schooner did provide a hawser 
of about 125 fàthoms In length. 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to ûate, & Rep'r Indexes 
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Teiitli: llpon information and belief, respondent also allèges, that tlie 
Steamtug Dauntless toolv the said scliooner in tow and tliat said hawser was 
made fast to tlie forward part of said sctiooner by those on board thereof and 
tlie otber end of said liawser on the stern of ttie said steamtug, and tliat at 
or about 10 o'clock of tbe day mentioned in said libel, tlie said steamtug 
started with the said schoouer from Baltimore to Cape Henry, the weatber 
being pleasant and favorable, and that at or about midnight of the first day 
of August, 1908, bad weather set in, malclng a rough sea the wind blowing 
very gtrong, and whiist said steamtug was proceeding very earefuUy with 
said schooner the hawser so provided by said schoouer parted at or about 5 
o'clock a. m. ; whereuixm the said steamtug attenipted to pick up the said 
schooner, and while so manœuvering, fonnd tliat the said schoouer's wheel 
had been put the wrong way by those on board thereof ; whereupon those on 
board the said schooner were hailed to hard a port their wbeel, but before 
the same was done the said schooner brougUt up on the Middle Ground men- 
tioned in said libel, a short distance froni the Middle Ground Gas Buoy, re- 
sulting in damage being done the said vessel, the wind at the time being from 
the North Northeast. 

Respondent also allèges that had proper eare and attention been exercised 
by those on board and navigating said schoouer with the sails she had set, 
and had her wheel been properly attended, the said schooner would not bave 
touched bottom, nor would the stranding mentioned in said libel bave occurred. 

Respondent also allèges upon like inforination and belief that the said 
Steamtug Dauntless did everything possible to haul the said vessel ofC bottom 
in order to save her from poundlng on the same, and proceeded to Norfolk 
and secured the services of the Steamtug Margaret and returning to said 
schooner found her afloat ; whereupon both said steamtugs Dauntless and 
Margaret towed the said schooner into Hampton Roads where a survey was 
held and a steam pump plaeed on said schooner. 

Eleventh: Respondent upon information and belief also avers that the 
parting of the said hawser and the damage resulting to the* said schoouer 
was either from the imperfect condition of said hawser provided by said 
schooner, the bad weather that set in on said voyage or the carelessness of 
those in charge and controlling said schooner in puttiug her wheel the vvroug 
way, thus causing her to touch bottom as aforesaid." 

It appears that the four-masted schooner WiUiam H. Yerkes, Jr., 
was being towed to sea at the same time by the tug Tormentor, and that 
the vessels were kept in company until the accident happened. 

The hbellant's testimony shows that about 5 o'clock a. m., the Law- 
rence fetched up to the north eastward of the Middle Ground Gas 
Buoy. She came off leaking and anchored. Afterwards she was taken 
to Hampton Roads and subsequently proceeded to Portland, with a 
wrecking pump. Her damages were found to be serious and were es- 
timated at $10,000. 

It appears that the Yerkes was a smaller vessel, drawing 23 feet 8 
inches, and probably was of less draught than the Lawrence. The 
cargo capacity of the Yerkes was 2,400 tons, while the Lawrence car- 
ried 5,000 or 5,200 tons. 

When the vessels were ajDproaching the Middle Ground, the Yerkes 
was about a quarter of a mile ahead of the Lawrence and about a 
point on her port bow. Her tug was more powerful than the Daunt- 
less, but the Yerkes was not carrying sail, while the Lawrence had 
considérable set, which accounts for the latter keeping up with the 
former. 

It was the custom of navigators in the vicinity of the Middle Ground 
to arrange their speed so as not to reach the place before daylight, ac- 
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cordingly the Dauntless slowed her engines so as to wait, having becn 
under one bell since o a. m. 

When near the iliddle Grouiul tlie tide cuts strongly to the eastward 
upon the shoals. On this morning, when the vessels approached, it 
was near the last of the ebb and of a strength of about 2 miles an 
hour. The north wind which was blowing down the bay, had tended 
naturally to drive the water out of the lower part of the bay thus in- 
creasing the danger from the slioals. 

Both tugs were in the hands of their mates, the respective masters 
having left their pilot houses to go to their sleeping quarters, to corne 
out wdien specially callcd. The coui"ses of the vessels, which seemed to 
be parallel to each other, were S. Vii W. The variation hepe is 4° 40" 
to the vvestward, hence the course of S. V2 V/. would be about S. true. 

There was ample navigable water to the westvi"ard of the Gas Buoy, 
and to be safe against the side set of the current the buoy should hâve 
been left well on the port hand, on a course of something like S. S. 
W. The courses of S. y^ W. were therefore dangerous, as they 
proved in this case by the Lawrence shortly striking bottom heavily 
aft. After this thump she struck again and then brought up. The 
Yerkes did not strike the bottom but parted her hawser probably be- 
cause of the strain caùsed by the waves incident to a heavy sea. The 
Dauntless at the time of striking was either directly ahead or slightly 
on the port bow of the schooner. After the striking the Dauntless 
sheered off to starboard but could not pull the Lawrence ofï the ground. 
Subsequently, however, assistance vi'as obtained and she was released 
and later went on her way. 

The prépondérance of the testimony shows that the cause of this 
stranding was the négligent navigation of the tug, as the Lawrence was 
folio wing her closely at the time of stranding. The Dauntless con tends 
that the accident was due to the bad navigation of the schooner after 
the parting of the hawser, which broke just before the Lawrence 
struck. It was a good hawser and nothing against the schooner can 
be attributed to it. The hawser was brought into court, and the 
parted place looked as if a clean eut had been made near where it was 
fastened to the tug, but assuming it was a break, it does not relieve 
the tug of liability, which is established not only by the proved oc- 
currences but by admissions of the master shortly after the accident. 
It was also shown by the testimony of the master of the schooner Per- 
ry, which had sailed down the bay and anchored about a mile to the 
westward of the Gas Buoy. He said that the Lawrence was certainly 
a mile and a half out of her course to the eastward. 

The contention of the respondent that after the breaking of the 
hawser, the schooner sailed aground on the shoals from a safe place 
in the channel must be rejected. 

There will be a decree for the libellant, with an order of référence. 
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TWEBDIE TRADING CO. v. TIIOMSEN & CO. 

(District Court, S. D. New York. Noveuibcr 4, 1909.) 

Shipping (§§ 175, 184*) — Demuruage— Lâches— I'^vidence. 

Demurrage and exiH'iises at Savaiiimh, Gc^or^ia. Claim for tlie recovery 
of a fine jiaid to tlie P.razilUm governnient. Ilcld that the libellant was 
entitled to rocover for two daya' demiirraj^e and tlie e.xpeuses of movins; 
tEe steamer Ilatlior across the river, for a violation of a bill of ladins; 
contract; also kcld that tlie testiniouy was too unsatisfactory to estjvb- 
Hsh a claim for tlie recovery of tlie fine paid by a vessel to the Brazillan 
govemment. 

[IM. Note.— For other cases, see Sliipping, Oeut. Dig. §§ 572-574; Dec. 
Dig. §§ 175, 184.* 

Demurrage, see notes to Harrison v. Smith, 14 O. 0. A. 657; Raudall 
v. Sprague, 21 0. C. A. 337 ; Hagerman v. Norton, 4G C. C. A. 4.] 

(SylUihus by the Judge.) 

In Adrairalty. Action by the Tweedie Trading Company against 
Thomsen & Co. to recover demurrage and certain expenses. Dccree 
for libellant. , 

■Ralph J. M. Bullowa, for libellant. 
Wingate & Cullen, for respondents. 

ADAMS, District Judge. This action was brought by the Tweedie 
Trading Company, chartered owher of the steamship Hathor, against 
Thomsen & Co., to recover certain demurrage and expenses, alleged 
toamount to $619.27, due by reason of the détention of the said 
steamer at Savannah, Georgia, in August, 1904, and for a further sum 
of $371.27, which the libellant was obliged to pay as a fine to the 
Brazilian Government in November, 1904, by reason of the steamer 
Nithsdale, of which it was also the chartered owner, not being fur- 
nished with proper invoices and entry papers. 

The respondents, after sundry déniais and admissions, allège as fol- 
lows : 

"Eleventh: For a first, soparate and complète défense to the alleged cause, 
01' to each of the alleged causes of action set forth in said libel. 
' That the defaults of respondents with respect to the contract or engagement 
of freight per 8. S. Hathor as set forth in said libel, if any there were, were 
fully and completely waived by libellant orally at two or three conversations 
hàd between respondents and offlcers of libellant, held between the 7th day of 
September, 1904, and the Ist day of Pebruary, 1905; and by the delivery to 
respondents of a cleau or unendorsed bill of ladlng dated August 31st, 3904, 
in pursuance of aforesaid contract or engagement of freight per S. S. Hathor; 
also that tho defaults of respondents with respect to the delivery of invoices 
aud entry pa])ers for the S. S. Nithsdale as set forth in said libel, if auy 
there were, «cre fun.y and completely waiyed by lil>e!lant orally at two or 
three conversations had between the i-espondents and ofticers of libellant, held 
between the 2Stli day of Noveniljer, 1004, and tlie Ist ilay of April, 1905; and 
also that said defaults of resijoudents in respect to the deliiery of invoices 
aud entr,v pa.])ers for th(! S. S. Nithsdale as sef; forth in said libel, if any 
there were, were fully and completely waived by libellant iu a letier sent by it 
to respondents dated December 30, 3904." 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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And the respondents further claim that the action is "stale and 
barred in admiralty by reason of the lâches of libellant in the com- 
mencement" of the action. 

The question of lâches should be taken up first because if that de- 
fence is to prevail, further discussion is not necessary. 

The first contract which vvas involved vvas datcd June 13, 1904, 
but there vvas no breach till the beginning of the following September 
and the action was not actually ripe until somewhat later. In the Niths- 
dale part of the controversy, the bills of lading which formed the bases 
of the action were dated in November, 1904. The libel was filed Jan- 
uary 23, 1908, and the original answer February 11, 1908. The action 
was therefore commenced about sy^ years after the transactions. In 
the absence of some spécial reason, loss of testimony, or something of 
that kind, I do not think that the mère lapse of time of this duration 
is sufficient to bar the action. Moreover, the secretary of the libellant 
testified that he had tried to collect the money many times. 

There is no évidence sufficient to establish the respondents' claimed 
waiver. 

With respect to the Hathor's part of the case, the contract was con- 
tained in two letters, as follows : 

"New York, June 13th, 1904. 
The Tweedie Trading Co., Présent. 

Dear Sirs: We conflrm enga^eraent of 1. 50.000 feet of P. P. I.iumber to be 
shipped by Steamer from Savannah to Saiitos at .$12. — . p. 1000 ft. 1x12" 
(luring the month of iiugust, your option. It is understood tliat the lumber 
will go under &/or on decl^, your option, but it would be préférable to us to 
l\ave mcst of it, if not ail, go under deck. P./I.dg. to conta in the usual clause 
"not accountable for splits, stalns or broken pièces.' If you désire we can let 
you hâve the approximate spécification of the 150,000 ft. which we intend to 
ship. 

Please confirm & believe us, Dear Sirs. 

Yours very truly, Thomsen & Co." 

"New York, .lune 14, 1004. 
Messrs. Thomsen & Co., 90 Wall St., New York. 

Dear Sirs: Pitch Pine Savannah-Santos: — We duly received your favor 
uf yesterday's date. 

We confirm booking at $12. on or under deck at our option, August ship- 
ment, on l.")0,000 superflcial feet of Pitcli Pine, shipment subject to our usual 
Hill of Lading. 

As explained to you, we will do everytliing possible to so arrange carrying 
the cargo, or the largest part of the cargo under deck, but eveu so, we think 
the chances are against it, and that prac-tically ail of the Lumber will be ship- 
ped on deck. 

Yours very truly, The Tweedie Trading Co., 

By M. Stanley Tweedie, Président." 

The bill of lading was dated August 31, 1904, but the date did not 
really represent the time of the transaction. The Hathor was delayed 
but the respondents did not avail themselves of the charter provision 
for a cancellation. She reached Savannah September 4th, when she 
proceeded to the wharf of the South Atlantic Steamship Company 
and loaded her cargo of rosin. A demand was then made for the lum- 
ber, which was not there, and the Hathor, after taking on the rosin, 
which occupied her until the 7th, was obliged to proceed to the Georgia 
Lumber Company's wharf, across the river, for the remainder of her 
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cargo. She vvas detainecl nntil the !)th, whcn she sailed. It is for thèse 
tvvo (!ays tiiat demurrage is claimed, it being- contended that if the lum- 
l)cr had been rcafiy at îhe rosin phice of shipment, she could hâve put it 
on at the saine timc slie loadcd the rosin. 

The bill of lading, nieiitioned in the hbellant's letter of June 14, 
1901, supra, providod, inter alia : 

"8. A]rio. Steimier lo ( Diiiiir.'ucp lonrting imiuediately upon arrivai at the 
jiort of loadiiiK, ami to lond coiitniuously, working ail hatclios at once, any 
fustom of tlifl port t:o tiic coiitrary uotwitlistaudius. Aiiy détention ou the 
jiart oi' the «hiiipurs in sni)i>Iyinf: cargo as t'ast as Steamer can reçoive to be 
accounted for by the payriieut of denmrrage by them at the rate of eight 
jience lîritish Sterling i>er Stciuuer's net register ton, and Steamer to hâve a 
lien on cargo for same, unless coutrary agreement outside of this Bill of Lad- 
iug." 

There seems to be no doubt that the lumber and rosin could hâve 
been loaded at the same time. The lumber was demanded at the time 
the rosin was being loaded but not furnished, hence the necessity of 
going across the river to the place where it was furnished. This mov- 
ing caused the détention complained of and in view of the contract 
contained in the bill of lading that the vessel should "load continuous- 
ly, working ail the hatches at once," the libellant is entitled to recover 
for the demurrage and for the expenses caused by taking the vessel 
to the new place. 

With respect to the second claim for the fine exacted in Brazil, the 
évidence is so unsatisfactory that nothing defmite can be determined 
from it. The fine was probably iniposed because some of the cargo 
had been stolen and the state thereby defrauded of its duties, but, in 
any event, there is nothing to legally substantiate the hbellant's claim 
in this particular. 

There will be a dccree for the libellant for $G19.S?', with interest. 



BABBITT V. READ et al. 
(Circuit Court, S. D. Xew York. November 3, ]009.) 

1. Bankruptoy (§§ 282, 284*) — Actions by Thdstees— Suit Against Stock- 

IIOLDEIiS OF BAXKIUJPT CORPORATION. 

Wliere plenary snits are uecessary to collect unpaid snl)scrii)tions from 
stockholders of a banlirupt cori)oratiou, it is not necessary that the bank- 
ruptcy court should détermine» the aniouut du(> from the stockholders, 
which may l;e left to the courts in which such suits are brought, and 
authority given by the baidvruptcy court to vho trustée to collect such 
aniounts as luiiy be due is a suiticient demand on the stockholders. 

iE'd. Note.~For othcr cases, see Bankruptcy, Cent. Dig. § 426; Dec. 
Dig. §§ 282, 284.*] 

2. Baskiîuptcy (§ 282*) — Acttons by Trustées—Suit Against Stockiioldeks 

OF r.ANKKUPT CoUPOliATION. 

Th.e fact that Ixaulholders of a bankrupt corporation may be estopped 
by a wiiiver expressed in the bonds or niortgage to assert any Personal 
daim against the stockholders is no défense by the stockholders to a suit 
by tlie trustw! to enforce their liability on unpaid subscriptions, where 

•For other cases see same topic & § kumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tliere are otlier credîtors not so estopped ; nor does the p]eadiiig of such 
estoppel as to the bondholders make the mortgage trustée a uecessarj 
party to the suit. 

[Ed. Xote. — For other cases, see Baukrnptcy, Cent. Dis. § 426; Dec. 
Dig. § 282.*] 
3. Bankhuptoy (§ l.>t*)— Actions by ïiutstee— Suit Against Stockiiolders 
op Bankrupt Corporation— Set-Off. 

ïhat stoekUolders of a bankrupt corporation are also lioiid!)oldevs, ami 
as such entitled to share in the distributiou of the e.state, does not en- 
title them to set off their claims as such in a snit against Iheui by the 
trustée in bankruptcy to recover unpaid subscriptions. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 4.51 ; Dec. 
Dig. § 154.*] 

Hornblower, Miller & Potter, for plaintiff. 

Carter, Ledyard & Milburn, for défendants Hamilton Tru,st Co., 
Metropolitan Life Ins. Co., and John R. Hegeman. 

Strong & Cadwalader, for défendants Read, Seaman, and Clark. 
Rushmore, Bisbee & Stern,.for défendant Gardiner. 

WARD, Circuit Judge. The défendants object that the bill is de- 
fective, because the Central Trust Company, a corporation of the state 
of New York, has not been made a party, and the cause is set down on 
that objection only under ec|uity rule 52. 

The complainant, a citizen of Missouri, is the trustée in bankruptcy 
of the Randolph-Macon Coal Company, a corporation of the same 
state, where it. has been duly adjudicated a bankrupt. The bill charges 
that a mortgage on the company's property to secure an issue of $3,- 
000,000 of bonds, of which $2,150,000 are outstanding, has been fore- 
closed, resulting in a deficiency judgment against the company of 
$3,149,729.45 ; that this judgment has been proved against the com- 
pany's estate as a claim in bankruptcy; and that other claims hâve 
been proved to the amount of $347,06'7.33. The bill further charges 
that the référée in bankruptcy has found that the company's debts are 
$2,339,551.01 in excess of its asiîets ; that, the trustée being advised 
and believing that at least $4,000,000 remain due and owing on the 
company's capital stock, he is therefore authorized and directed to 
institute proper proceedings at law or in equity against the stockholders 
for the purpose of enforcing their Hability for any unpaid balance. 

This right of the corporation to enforce the liability of stockholders 
for the purpose of paying its debts passed to the trustée under section 
70a (6) of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 5(i6 
[U. S. Comp. St. 1901, p. 3451]), and while he is ready to enforce 
it no one else can. The Central Trust Company is neither a necessary 
nor proper party to that end. It vvill be noticed that the référée in 
bankruptcy has not found the amount due by the stockholders, or 
even expressly that there is any amount due. The défendants con- 
tend that such a finding is a necessary preliminary to a plenary suit 
against stockholders, and cite In re Remington, 153 Fed. 345, 83 C. C. 
A. 421, to that effect. AU the proceedings in that case were in the 
bankruptcy court, and the .stockholders were apparently résidents and 
parties. 'This court held the proceedings there taken to be regular, 

•For other cases see same toplc & § kumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ancl referred to Scovill v. Thayer, 105 U. S. 143, 26 L. Ed. 968. But, 
where plenary proceedings are necessary against stockholders, I sec 
no reason why the bankruptcy court may not leave the question of the 
amount due by them to the courts in which the plenary proceedings 
are instituted. The authority given by the référée in bankruptcy to 
the trustée to collect such amount as may be owing from stockholders 
seems to me an authorized demand for payment within the language 
of Mr. Justice Woods in Scovill v. Thaver, at page 155 of 105 U. S. 
(26 L. Ed. 9G3) : 

"But under such ciror.mKtauc-es, before theve is ;uiy otiligatiou u]ion ;i stdck- 
holder to i)a.v wlthotit an assessiuout and call liy tlie (■()nii)aiiy, tliere nmst be 
some order of a court of compétent Jurisdictiou, or at the very least sonie au- 
thorized demand upon hini for payment." 

The stockholders would certainly hâve no reason to complain of such 
a course. Be this as it may, the stockholders hâve the right to set up 
in a plenary suit such personal défenses as are now to be considered. 
See Matter of Munger Vehicle Tire Co. (C. C. A.) 21 Am. Bankr. Rep. 
395, 168 Fed. 910. 

The question is whether the trust company is a necessary party to 
this cause because of the following défenses : First, that the bond- 
holders hâve waived their right to make any claim against the stock- 
holders personally; second, that the défendants, besides being stock- 
holders, are ovvners of bonds secured by the mortgage and entitled to 
set off the amount of their bonds against any claim against them as 
stockholders ; third, that the mortgaged property was purchased at 
the foreclosure sale on behalf of ail but 24 of the bonds for the sum 
of $100,000, whereas its actual value is sufficient to discharge the de- 
ficiency judgment in addition to the purchase price. 

The first défense dépends on a provision in the mortgage, which is 
incorporated by référence in the bonds, to the efïect that: 

"No rocoui-so under any obligation of this mortsafce, or of any bond or 
coupon beret)y secured, shall be had as'ainst any Incorporator, offlcer, stnclc- 
holder, or director of the company, elther direetly or through the company, 
by the enforcement of any claini or right. statutory or otherwise, or by any 
légal or e(|Uitable proc'eeding ; It belng expressly agreed and understood that 
this mortgiige and the bond.'« secured hereby are solely a corporate obligation, 
and sball dérive no supiiort or aid by or through the personal liabillty of, 
unrt tliar n(> personal liabillty whatever shall be attached to or be Incurred 
by. tlie incorporators, stockholders, oflicers, or direetors of the company, or 
;uiy of tlieni. under or by reason, or founded, whether wholI.y or partly, direet- 
ly or indiiTCtly, upon any of the obligations of this mortgage, or any of tbo 
lifinds and coûtions hereby secured, but any and every such personal liabillty 
of evei'y such incorporator, stockholder, offlcer, oi' director is hereby express- 
ly waived as a condition of and lu considération for the exécution of this 
jiiortgage and of such bonds and coupons." 

The trustée is asserting the right of the bankrupt corporation on be- 
half of its creditors. If this défense is good against the bondholders, 
île can assert the right only on behalf of the other gênerai creditors 
to the amount of $247,067.33. It is no objection to bis acting that the 
rights of thèse creditors and of the bondholders are inconsistent, or 
even hostile. He is an officer of the court, without any personal in- 
lerest whatever, representing the bankrupt and ail its creditors, and is 
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no more unfit to act in the premises because those interests conflict 
than is the court to dispose of the questions for that reason. It- is 
not like the case of a stockholder's bill, where the plaintiflE's personal 
interest is antagonistic to the interests of other stockholders, and there- 
fore they should be made parties. I do not see that the Central Trust 
Company is a necessary, or even proper, party in connection with this 
défense. 

Coming to the second défense, the set-off alleged ih not available 
against the trustée in bankruptcy, because it involves no mutual debt 
or crédit between the stockholder and the estate of the bankrupt, with- 
in section 68 of the bankruptcy act. Sawyer v. Hoag, 17 Wall. 610, 31 
L. Ed. 731. When the Central Trust Company, as trustée under the 
mortgage, distributes among the bondholders it représents the dividend 
paid it by the trustée in bankruptcy, so far as the same bas been col- 
lected from the stockholders, this equity can be adjusted. In that 
proceeding the paying stockholders will get back whatever they are 
entitled to as bondholders. The trustée in bankruptcy is not concerned 
in settling the equities of the bondholders and the stockholders inter 
sese. If, however, for the protection of creditors other than the bond- 
holders, it should prove necessary to settle thèse equities in the bank- 
ruptcy court, that court has power to do so, because it is necessary for 
the proper distribution of the bankrupt's estate. I do not think the 
Central Trust Company is a necessary party to this cause in connection 
with this défense. 

The third défense also involves equities between the bondholders and 
stockholders, with which neither this court nor the bankruptcy court 
is concerned; and for the same reason I do not think the Central 
Trust Company a necessary party. 

The objection is overruled. 



THE GEORGE W. PEAVEY. 
(District Court, W. D. New York. Ortober 4, 1909.) 

1. Collision (§ 125*) — Action kor Damages— Evidence. 

In a collision suit, tlie testiinony of the officers and çrew as to what 
oceurred on their own vessel is entitled to more weiglit than that of wit- 
nesses on board other vessels, who nierely assert their opinions based oii 
what they observed. 

[E)d. Note. — For other cases, see Collision, Cent. Dig. §§ 2(38-271; Dec. 
Dig. § 125.*] 

2. Collision (§ 95*) — Steamer and Tow Meeting— Siieeb of Tow. 

A collision at niglit in the canal through the St. Clair Flats, between 
a barge in tow passing down and a steamer going up* lield, on eonflictlng 
évidence, to bave been due solely to the sheerlng of the barge to the east 
side of the channel and against the steamer, which was witliout fault. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. |§ 200-202; Dec. 
t)ig. § 95.*] 

In Admiralty. Suit by W. S. Brainard against the steamer George 
W. Peavey for collision. Libel dismissed. • 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 19f)7.t9^atp, & R^p'r IQdexe* 
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Goulder, Holding & Masten, for libelant. 

Hermon A. Kelley (Hoyt, Dustin, Kelley, McKeehan & Andrews 
and G. W. Cottrell, of counsel), for respondent. 

HAZEL, District Judge. This is a suit for damages for injuries 
to the schooner barge Chippewa, caused by a collision between said 
barge and the large steamer George W. Peavey, on the night of July 
28, 1906, in St. Clair Flats Canal, at the mouth of St. Clair river. 
The steamer Cherokee, with the barge in tow, was downbound from 
Escanaba to Cleveland. When she arrived in St. Clair Ship Canal, 
she checked her speed and blew a passing signal to the steamer Brit- 
tanic, which was proceeding up the canal, and as she passed the Brit- 
tanic she exchanged passing signais with another steamer, the George 
W. Peavey, which was about 700 feet behind the Brittanic, also up- 
bound. The Cherokee and tow were on the right or west side of the 
canal, not far distant from the west pier. The Chippewa had passed 
the stern of the Brittanic, when she suddenly diverged from her true 
course on the west side of the canal, and on perceiving that the Peavey, 
which had passed the Cherokee and was distant about 200 feet, was in 
close proximity, her master ran forward, intending to bail an admoni- 
tion to the Peavey to port her wheel, but before he did so the Peavey 
hailed the barge to port her wheel. Her master replied that the barge 
had ported, whereupon the Peavey, complying with the hailed request, 
hard aported her wheel and reversed her engines, there being nothing 
more she could do to avoid the collision, but nevertheless the bows of 
the vessels came forcibly together. From the force of the impact and 
under a hard aport wheel the Peavey immediately svi'ung over against 
the east pier, and in doing so her port quarter struck the barge a sec- 
ond blow on her port bow, which caused the latter to swing against 
the opposite pier. 

The principal fault charged in the libel is that the speed of the 
Peavey was excessive, and that she failed to keep to her own side of the 
canal a sufficient distance to allow the Chippewa to pass in safety 
The chief fault charged by the respondent, in attributing the colli- 
sion to the Chippewa, is that she sheered to port and into the Peavey's 
bow while the latter was in her proper position on her own side of the 
channel. The weather was slightly clouded, but clear, with no wind, 
and nothing to interfère with seeing the lights on the vessels. The 
tow line used by the Cherokee was 700 feet long. The canal which 
leads from the lower part of St. Clair river into Lake St. Clair, a dis- 
tance of 7,227 feet, is 292 feet wide. The vessels were properly 
manned and equipped, the lights were bnrning biight. the ofScers and 
crew were performing their duties, and there were lookouts properly 
stationed. The Peavey was without cargo, and the Chippewa laden 
with 2,066 tons of iron ore. The testimony as to the speed of the 
Peavey and her position in the canal is in sharp conflict, and it can 
scarcely be reconciled. 

What has been aptly said in other collision cases is recalled by the 
situation presented — that seamen in litigations of this character in- 
variably give testimony in favor of the proper navigation and careful- 
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ness of their own ship and challenge the skill and précaution of the 
other. The libelant claims that the speed of the Peavey exceeded 8 
miles an hour, the limit fixed by the rules adopted for navigating the 
St. Clair Flats Canal, and that she was proceeding through the canal 
at the rate of about 11 or 12 miles an hour. It is pointed out that she 
was proceeding at such excessive speed, so as to readily overtake and 
pass the Brittanic when she got outside the canal, where passing was 
permitted, and before reaching Southeast Bend, where the channel 
becomes tortuous ; but upon this contention I am not satisfied by the 
testimony and the estimâtes of speed which hâve been given. As the 
steamers were each proceeding at the rate of perhaps 6 or 7 miles per 
hour, the combined rate of speed in passing being about 14 miles per 
hour, their speed and the darkness undoubtedly materially interfered 
with the formation of reliable estimâtes of the speed of either vessel 
by persons on board the other. The testimony of the Peavey's officers 
and crew to establish a speed of less than 8 miles an hour is more re- 
liable. In view of the circumstances, the rule applies that the testi- 
mony of the officers and crew as to what occurred on board their 
own vessel is entitled to more weight than that of witnesses on board 
other vessels, who merely assert their opinions based upon what they 
observed. The Alex. Folsom, 52 Fed. 403, 3 C. C. A. 165 ; The Hope 
(D. C.) 4 Fed. 89 ; The Alberta (D. C.) 23 Fed. 807. The master, en- 
gineer, assistant engineer, and wheelsman on board the Peavey testified 
that an order was given by the master to the engineer to reduce her 
speed, an order which was promptly obeyed. I think the évidence es- 
tablishes that she was proceeding in the canal at the time of the col- 
lision at the rate of about 6I/2 miles per hour through the water. The 
libelant has not sustained the burden of proving excessive speed, or 
that the collision resulted in conséquence thereof. 

The testimony is in conflict as to the distance apart at which the 
Peavey and the Cherokee passed each other. On behalf of the Peavey 
it is claimed to hâve been from 75 to 100 feet, while the witnesses for 
the Cherokee state that it was 40 or 50 feet. Whatever the distance 
between the passing vessels, it did not excite appréhension, although 
such distance bears upon the charge of fault that the Peavey was out 
of her course and west of the center of the canal. Libelant concèdes 
that, when the stern of the Brittanic passed the bow of the Chippewa, 
the Chippewa sheered to the left and toward the approaching Peavey. 
Now to what extent did she sheer? If it is true that the Peavey was 
only about 40 feet from the Cherokee when they passed, and kept on 
a straight course, and the Cherokee and barge were only 30 feet from 
the west pier, it would seem perfectly évident that the Peavey selfishly 
took more of the channel than she had a right to under the circumstan- 
ces, and the subséquent sheer of the barge was probably restricted to 
water in which she had a right to maneuver ; but I think the probabili- 
ties of the situation point to a différent state of fapts. In my opinion, 
considering the undisputed testimony, as well as the probabilities of the 
case, the Peavey, when passing the Cherokee, was a little east of the 
center of the canal. The master testified, and he is corroborated by 
the crew, that she was about 50 feet from the east pier; but I think 
the probabilities are that she was about 75 or 8€ feet therefrOm, and 
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that the distance between the Cherokëe and the Peavey, when passing, 
was about 80 feet. 

As the record stands, the reasonable presumption is tljat, when the 
Peavey consented to direct her course to starboard, she, having re- 
ceived a signal f rom the Cherokëe requesting such passing, edged over 
nearer to the east pier. In this situation, it being conceded that she 
continued on a straight course, she would net hâve corne in contact 
with the barge, had not the barge deviated from her course beyond tire 
space claimed by the libelant. It is not questioned but that her sheer 
was unavoidable. That it was controlled, however, within 60 feet of 
the west pier, or within 30 feet of her course in the wake of the Chero- 
këe, is not proven. In ail probability the sheer of the Chippewa or 
divergence from her path extended a little beyond the middle of the 
canal and into the bow of the Peavey. Whether by prudence and care, 
in view of the situation, her sheer could hâve been prevented or con- 
trolled, is a question that need not be specially passed upon. It is 
enough that the barge did not keep on her' side of the canal, but de- 
viated to port, and interfered with the safe navigation of the steamer 
Peavey, which was without fault. 

Accordingly the libel must be dismissed, with costs. So ordered. 



In re WIESEL et al. 

(District Court, E. D. Peimsylvauia. November 6, 1909.) 

No. 3,438. 

1. Bankruptcy (§ 143*)^Pboi»eety Passing to Receiver ok Trustée— Pend- 

iNG Application for Renewal of Liquok Ijcense. 

Wlier© the owiiers of a retfiil liquor license in Pliiladelpliia liad made 
application for a renewal, to wtilclî tbey were entitled' iinder the rule of 
the court, on the flling of a pétition in bankmptcy agahist them, their old 
license, together witli whatevey right they had to a renewal. passed 
• to their receiver as an asset of their estjite, and he has the right to sell 
the renewal license, when granted for its benefit. 

[Ed. Note. — For other cases, see Banliruptcy, Dec. Dig. § 143.*] 

2. Bankkuptcy (§ 130*) — Bankeupts— Duty to Assist in Transfer of As- 

sets. 

Aileged banlirupts, pending action on the pétition, may be compelled 
by the court to joiu with a receiver appoiuted for their property in a 
pétition to a state court for the transfer of a liquor license granted to 
them, which has been sold by the receiver. 

[Ed. Note. — For other cases, see Banliniptey, Dec. Dig. § 136.*] 

In the matter of Charles O. Wiesel and William T. Knaup, individ- 
ually and trading as Wiesel & Knaup, aileged bankrupts. On pétition 
of receiver for rule on bankrupts. Rule granted. 

Henry N. Wessel, for receiver. 

Louis Goodfriend, for aileged bankrupts. 

HOLLAND, District Jvidge. Upon pétition presented by the re- 
ceiver of the aileged bankrupts, Wiesel and Knaup, a rule was granted 

*For other cases soe same topic & § numeer in Dec. & Am. Digs. 1907 to flate, & Rep'r Inaeies 
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to show cause why each of them should not join with the petitioner in 
an application to the court of quarter sessions of Philadelphia county, 
praying said court to transfer a retail license to John C. Monteith for 
the license year beginning June 1, 1909. Thè pétition for this license 
had been filed in the court of quarter sessions of Philadelphia county 
by the alleged bankrupts some time in March of 1909 for a renewal of 
the retail liquor license held by them for their place of business at No. 
5633 Market street, Philadelphia. The license in question, being a re- 
newal of the one they formerly had, is for the license year beginning 
June 1, 1909. Under the printed rules of the Philadelphia courts : 

"Ail persons holding licenses graiited to them during the last previous year, 
or transferred to them during that year, against whom no spécifie remon- 
titrauce bas been flled, will be presumed to be eutitled to a renewal of thelr 
licenses." 

After the filing of the pétition for a renewal, bankruptcy proceedings 
were instituted against Wiesel & Knaup on April 2, 1909, and on the 
5th of the same month a receiver was appointed and qualified. No 
adjudication has yet been entered. The renewal was granted Aprii 
30, 1909, and before June Ist of the same year the receiver paid the 
license fee of $1,103.75, in order that there might not be a revocation 
of the license by opération of law. This license was duly advertised 
and sold at public sale on October 19, 1909, as an asset of the bank- 
rupt's estate for the sum of $3,000, which sale was approved by this 
court, and the receiver presented his pétition in the court of quarter 
sessions for a transfer to the purchaser. Wiesel & Knaup, the alleged 
bankrupts, refused to aid the receiver in securing a transfer, claiming 
that the license, having been granted subséquent to the institution of 
bankruptcy proceedings against them. did not become part of the 
estate passing into the hands of the receiver, and that the right of the 
bankrupts to a renewal of said license is not such an asset as passed 
to the receiver or trustée in bankruptcy. 

It is conceded that a retail liquor license held by a licensee at the 
time bankruptcy proceedings are instituted against him is an asset 
which passes to the receiver or trustée in bankruptcy ; but it is claimed 
hère that, as this license was granted subséquent to the institution of 
such proceedings against thèse alleged bankrupts, it does not so pass, 
notwithstanding the fact that the pétition was presented prior to the 
bankruptcy proceedings, and that no adjudication has yet been entered, 
and notwithstanding the further fact that the alleged bankrupts were 
unable to pay the license fee for renewal and made no claim to the li- 
cense unti! after it had been secured by the payment of the fées by the 
receiver. 

The décisions of the fédéral courts are to the effect that the right 
to apply for a renewal of a liquor license is an asset which passes to 
the trustée in bankruptcv. In re Fisher, 1 Am. Bankr. Rep. 557. af- 
firmed in (D. C.) 3 Am. Bankr. Rep. 40G, 98 Fed. 89 ; In re Brodbine 
(D. C.;) 2 Am. Bankr. Rep. 53, 93 Fed. 643; In re Becker (D. C.) 3 
Am. Bankr. Rep. 412, 98 Fed. 407. In the latter case, Judge McPher- 
son, in this district, said : 

"It ean hai-dly be correct to hold that a bankrupt's creditors may not avait 
tbeinselves of the fact that nioney ean Ue had for the chance of stepping Into 
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the licensee's place, but that tlie banknipt hiuiself may make tlie same bar- 
gain and put the money safely in lils pocket." 

It is almost a daily occurrence that solvent licensees sell tlieir licens- 
es, with this privilège or right to apply for a renewal, siibject to the 
contingency that the purchaser may be able to quaHfy to receive the 
transfer or renewal before the court granting the license. As there are 
purchasers willing to pay for this privilège to apply for a renewal, it 
seems to us absurd to say that it is not an asset passing to the bankrupt 
estate, because the possessor of a license, at the time of the institution 
of bankruptcy proceedings against him, is at the same time the pos- 
sessor of the privilège to apply for a renewal, and entitled to the préf- 
érence to such renewal created by the practice under the rules of court 
above referred to, and, in this case, the licensees had filed their appli- 
cation for renewal, as required by law, before the institution of the pé- 
tition in bankruptcy. On April 3, 1909, when the pétition in bankrupt- 
cy was filed, the old license and the application for a renewal then 
on file, together with whatever rights and privilèges they had to a 
renewal by reason of their possession of the old license in question, 
passed as an asset to the bankrupts' estate, and the license in question 
was subsequently granted upon this application. 

This license the receiver advertised and sold, and it is the duty of 
the bankrupts to assist the receiver in securing a transfer to the pur- 
chaser, so far as they are able to render such assistance. Up to the 
time of their discharge thej? can be compelled, by summary order of 
court, to give the receiver any information they may possess, or ren- 
der him any assistance they can in the transfer of possession of proper- 
ty belonging to the bankrupt estate. In re Fisher, supra ; In re Brod- 
bine, supra; In re Becker, supra; Sparhawk v. Yerkes, 143 U. S. 1, 13 
Sup. Ct. 104, 35 L. Ed. 915; Collier on Bankruptcy (7th Ed.) p. 831. 
In the case of Whklock's Appeal, 39 Pa. Super. Ct. Rep. 34, the court 
refused to transfer the license, because the petitioner for the trans- 
fer "did not présent sufficient reasons in his pétition to warrant the 
court in making the transfer." An examination of that case shows the 
facts were entirely différent from those we are called upon to consider 
in this case. It is true that ail renewals and transfers of licenses are 
addressed to the sound légal discrétion of the court of quarter ses- 
sions. This contingency, while it hinders the sale to some extent, and 
no doubt afïects the market value of the asset, yet it is not a valid 
reason why the receiver should not dispose of it for the benefit of the 
bankrupt's creditors. Collier on Bankruptcy (7th Ed.) 831. 

The rule, therefore, on the bankrupts to show cause why they should 
not be required to aid and assist the receiver in securing a transfer of 
this license to the purchaser, by joining with the petitioner in the ap- 
plication for such transfer, is made absolute, and counsel for the ap- 
plication of transfer will draw a decree directing the bankrupts to 
render the necessary assistance in accordance with this opinion, and 
submit the same to this court. 



IN KE STAKIN. 721 

In re STARIN. 

(District Court, E. D. New York. November 9, 1909.) 

Shipping (§ 209*) — Proceedikgs foi; Limitation of Liability— Pleadinc:. 

In a proeeeding by the owiier of a vessel for limitation of liiil)ilit.\-. 
where the pétition allèges seuerally freedom from fault on the part oï 
the vessel, its owiier, ofhcers, and navigators, if fault is clalmed by :>. 
claimant, he inust allège and'ofter évidence to prove the sanie; aud it is 
not sutti<:ient to merely deny siicli allégation of the pétition, but the aii- 
swer should specify in what the fault eonsisted. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 652 ; Dec. Dig. 
§ 209.* 

Limitation of owner's liability, see note to ïhe Longfellow, 45 C. C. 
A. 387.] 

In Admiralty. Proceeding by John M. Starin, and by substitution 
Howard Carroll, Harriet M. Spraker, and Walter J. Peck, as extcu- 
tors of John H. Starin, deceased, as owner of the steamer John H. 
Starin, for limitation of hability. On exceptions to answer. Excep- 
tions sustained. 

Cushman & Dewell, for hbelant. 
James J. Macklin, for claimant. 

CHATFIELD, District Judge. On the night of Pebruary 19, 1909. 
the steamer John H. Starin was injured by running upon a breakwater 
during a storm. In a proceeding to limit the liability of the owners of 
that vessel, with référence to cargo claimants, a libel was duly filed 
in this district, alleging, among other things : 

"That the disaster to the steamer and the loss and damage to her cargo 
were in no veise eaused by the fault or négligence of the said steamer or her 
offlcers or men in charge of her navigation, but were eaused solely by the gale 
of wind," etc., and "that the disaster to said steamer and the loss and 
damage to her cargo were done, occasloned, and incurred witliout the privity 
or knowledge of your libelant and petitioner, as vvell as without any fault or 
négligence on the part of those in charge of the navigation of the said 
steamer." 

An answer has been interposed on behalf of the claimants, in which 
a gênerai déniai on information and belief is set forth to the above 
allégations of the libel, and as a f urther answer the claimants aver that : 

"Owing to the unfitness of the said steamer to successfuUy encounter and 
navigate in the weather that prevailed, she started leaking, her pumps being 
unable, although operated, to keep her free," and that "the owner of the said 
steamer, bis agents and servants, as well as those in charge of her naviga- 
tion, were guilty of négligence in permitting the said steamer to start from 
her dock or berth on said trip from New Ilaven to New York in the weather 
conditions that prevailed, she being unable, because of her weakness, âge, 
unseaworthiness, and flttiugs to successfully wlthstand the sea and wind that 
was on, and had been on for sonie time previous to her departure from New 
Ilaven, which fact should hâve been known to the said owner of said steamer, 
as well as his agents, servants," etc. 

To this answer certain exceptions hâve been filed, to the effect that 
the answer is indefinite and insufficient, in the sensé that it does not 
State in what particular or particulars the steamer was unfit to suc- 

*For other caeee see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
173 F.— 46 



722 173 FEDERAL EEPOETER. 

cessfully encounter and navigate, in what she was weak, and in what 
slie was unseaworthy, or déficient in fittings, so as to successfully with- 
stand the sea. 

It may be assumed that admiralty does not reqnire the same accuracy 
and definiteness of pleading as is usually required in courts of law or 
under a System of Code Practice. It may also be assumed that the 
filing and bringing on for hearing of exceptions to an answer is the 
l'ecognized and proper way to obtain more definite statements of the 
cléments of any défense or answer, and even to.secure particulars of 
an account. It has been held in Re Davidson S. S. Co. (D. C.) 133 
î"ed. 411, that in proceedings to hmit habihty an answer to a pétition, 
under rule 56 of the Suprême Court of the United States (2.9 Sup. Ct. 
xlvi), should be fuil and expHcit, to the extcnt required by rule 27 
(29 Sup. Ct. xlii) in answcring a libel. And it was further held in 
that case that an allégation in the pétition of freedom from fault was 
sufficient to form the issue raised by allégations of fault in the answer 
interposed by a claimant. But the allégations of fault were to be stated 
so as to meet the provisions of rule 23 (29 Sup. Ct. xli), governing a 
libelant's charges of liability. As to such allégations the petitioner be- 
comes a respondent, and, according to the décision in the Davidson 
Case, may interpose reply to the claimant's allégations, if he sees fit. 
F'urther, the claimant must prove his allégations of fault by affirmative 
évidence other than the mère presumption arising from the accident 
itself. 

It is urged by the claimants herein that their gênerai déniai, or, in 
other words, their déniais of the allégations of the pétition, are suffi- 
cient to raise the issue involved. But it is thought that a libelant should 
not \)e called upon to contest without notice any issue that might be 
raised upon the trial under a mère déniai of his averment that the ves- 
sel, its officers and navigators, and the owner thereof, were free from 
fault. The case above cited seems to indicate that it would be no more 
than just that a claimant, alleging fault or négligence, should specify 
\\'hat that fault or négligence was, and the claimant herein has ap- 
parently recognized the necessity for so doing by interposing the sep- 
;u-ate défense in his answer, charging unseaworthiness and lack of 
ability in the vessel in question to perform the duty required of lier. 
His answer is based upon the proposition that this lack of condition 
was such that the owncrs were responsible therefor, in that they, ei- 
ther through themselvcs or their agents, should bave prevented the ves- 
sel from sailing when in a condition of which they are alleged to bave 
been aware, or négligent if they did not hâve knowledge thereof. 

In order to recover, the petitioner must ultimately sustain the burden 
of proof, to the extent of showing that hc had a right to limit his lia- 
bility, and the claimant, to présent an issue, must allège, and oflfer some 
affirmative évidence to prove, négligence on the part of the petitioner. 
If such évidence shall be offered, and answcring testimony shall bave 
been given by the petitioner, whether it be on the examination of his 
own witnesses or after heariîig the witnesses for the claimant, then 
the question before the court will be whether the petitioner has sus- 
tained the burden of showing that he was free from négligence. The 
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shifting of the burden of offering testimony is the question with which 
we are directly concerned, rather than that of the burden of proof, 
which never shifts from the party demanding relief. But, bearing this 
in mind, and assuming that the purpose of the allégations in the answer 
is merely to state in what respects négligence is imputed to the peti- 
tioner, it would be unfair to compel him to prépare for trial without 
a précise définition of the issue, and this can only be had by requiring 
a full and exact statement of the allégations of fault. 

The proprieties of pleading must not be confused with the rights of 
the parties after the case is at issue ; nor should the f act that a patty 
is corhpelled merely to make certain allégations, and to support them by 
some évidence, be mistaken for a complète compliance with rule 27 
and rule 56 above referred to. The cases of The Fri (D. C.) 140 Fed. 
133, In re Starin (D. C.) 151 Fed. 374, and McGill v. Michigan S. S. 
Co., 144 Fed. 788, 75 C. Ç. A. 518, ail bear out the view that the per- 
son alleging négligence should specify that négligence to the extent of 
f raming a proper issue ; and it would not appear that a mère gênerai 
déniai, or a spécifie charge of négligence in gênerai terms, can inform 
the parties or the court, to the extent that good pleading requires, 
where the négligence charged is based upon some particular defect, 
or some definite omission constituting a failure to exercise proper care. 

The exceptions will be sustained, and the claimant ordered to make 
his allégations of fault more definite. 



TIIB SEGUIN. THE FRANK ROCKra'EXJ^ER. THE SIR ISAAC 
LOTHIAN BKLL. 

(District Court, W. D. New Yorlc. October 7, 1909.) 

Collision <§ 95*) — Steamee and Meeting Tovv—Fault as Cause of Colli- 
sion. 

Tlie steamer Roekef aller was proceeding up thé St. Clair river at night, 
with the Steel barge Bell in tow on a Une 600 feet long, which was the 
customary length, when a collision occ-urred betweeu the Bell and tl>e 
meeting steamer Seguin. The night was clear and ealin. The vessels 
carried proper lights, including towing lights on the Rockefeller, which 
were seen by the Seguin, when a mile distant. Pursuant to an agree- 
meut, the steamers passed port to port at a distance of about 80 feet. 
Held, on the évidence, that Immediatély after passing the Seguin swung 
sharply to port, and brought on the collision, while the Bell did ail that 
was possible to avoid it, and that the Seguin was solely in fault, and 
liable for the damage caused. 

|Bd. Note. — For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. § 95.*] 

In Admiralty. Suit for collision by the Pittsburgh Steamship Com- 
pany, as owner of the steel barge Sir Isaac Lothian Bell, against thé 
steamer Seguin, and cross-libel against the Bell and the steamer Frank 
Rockefeller by the Parry Sound Lumber Company, as owner of the 
Seguin. Decrée for libelant. 

'For otlier cases see tàmetopic & § ncmbeb lu Dec. & Axa. Digs. 1907 to date, A.Rep'r Indaxes 
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Hermon A. Kelley (Hoyt, Dustin, Kelley, McKeehan & Andrews 
and G. W. Cottrell, of counsel), for libelant. 
Clinton & Clinton, for respondent. 

HAZEL, District Judge. The steel barge Sir Isaac Lothian Bell, 
which was without cargo, and the Canadian steel steamer Seguin, 
loaded with lumber, collided in St. Clair river at about 8 o'clock on 
the night of November 14, 1906. The night was dark, but clear, and 
there was no objectionable wind. The barge, wdiich was injured by the 
collision, was in tow of the whaleback steamer Frank Rockefeller, 
also without cargo, on a trip upbound from Lake Erie ports to Esca- 
naba. The headlights displayed on the whaleback indicated that she 
had a barge in tow, and concededly the Seguin, which was downbound, 
perceived such lights when she entered the rapids at the head of the 
river a little over a mile distant. The tow line was 600 feet long, 
the customary length for towing barges of the dimensions of the Bell 
in the river in calm weather. The steamer Seguin, when entering 
the rapids of the river, initiated a port to port passing signal, to which 
the Rockefeller agreed, and immediately directed her course to star- 
board. The barge also ported her wheel, going to the right. The 
steamers passed port to port, with a distance of about 80 feet between 
them. 

At the place of passing the navigable water is, according to the testi- 
raony, about 1,000 feet in width, and there is a current variously esti- 
mated by the witnesses at from 3^2 to 5 miles an hour. There was 
ample water for the Seguin to navigate on her right or starboard hand ; 
but directly after passing the Rockefeller she is claimed to hâve swung 
to port, or to the left, and toward the approaching barge. An alarm 
was immediately sounded by the Rockefeller, and directions were 
given by her mâster to release the tow line. The Seguin, however, 
went ahead on what is claimed to hâve been under a starboard helm 
at the rate of about 9% miles an hour over the land, evidently unmind- 
ful of the proximity of the tow. Her master testified that he fully 
understood that the steamer had a barge in tow, and that he kept a 
lookout ahead, but that on account of the présence of smoke of a 
downbound steamer, which had collected on the American side of 
the river, he was unable to see the barge or her lights until she loomed 
out of the smoke probably 300 feet away ; that she appeared to him 
to be coming straight on into the Seguin, which he testified was then 
heading probably a httle east of south, while the barge was not f oUow- 
ing in the wake of the steamer, but was considerably out of her true 
course and well over to the westward, and towards the American side 
of the river; that the Bell ported, and viôlently swung several points 
to starboard in answer to her helm, to avoid the impending collision, 
but nevertheless, and in spite of the fact that the Seguin hard aported 
her helm, the vessels came together on an angle of about 45 degrees. 

On the other hand, the Bell claims that she propçrly had the Rocke- 
feller about two points on her port bow up to and just before the colli- 
sion ; that on the instant when the Seguin swung to port after passing 
the Rockefeller the Bell, fearing that the Seguin would come in colli- 
sion with her, immediately hard aported and swung to starboard, but 
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the Seguin continued on her sheer or swing to port until she struck 
the barge a crushing blow on her port side, opposite her No. 3 hatch, 
injuring her hull, The Bell continued ahead under her port helm for 
about 700 f eet to the Canadian shore where she grounded. The Seguin 
and the Bell, the principal participants in the collision, charge each 
other with fault. At the outset of the litigation the Rockefeller was 
also charged with fault for the disaster ; but no testimony Ras been 
given attributing blâme to her, and counsel for the respondent has not 
pressed any alleged fault against her, and therefore such charges are 
considered abandoned. 

The river at the point of collision, abreast of Lynn's reporting sta- 
tion in Port Huron, as has been stated, was about 1,000 feet wide, 
and the steamer and barge were approximately 400 feet from the 
American shore. Capt. Wilson admits that at the time the Seguin 
passed the Rockefeller she was heading about a point across the lat- 
ter's wake. This admission is an important factor against her. In 
view of her knowledge that the Rockefeller was incumbered with tow. 
her continuance in such a course certainly was perilous to herself and 
to the barge. It is probably true that she had not completed her turn 
from the Ft. Gratiot ranges at the head of the river, to head for the 
dock at Sarnia, her stopping point, on the Canadian side of the river ; 
but, even if such was the fact, her position and course were critically 
dangerous and hazardous. According to the undisputed testimony, 
the joint speed of the vessels through the water was probably a little 
over 30 miles an hour, and obviously there was danger of coming in 
collision with the barge almost from the instant the Seguin passed the 
stern of the Rockefeller and swung to port, as I believe she did, not- 
withstanding her déniai. 

In view of the circumstances, I think she negligently and carelessly 
imperiled the safety of the barge, and her conduct in heading a point 
across the stern of the towing steamer was inexcusable. She is pre- 
sumed to hâve known the customary length of the tow lines in St. Clair 
river, and she undoubtedly had a fair idea of the combined speed of the 
vessels and current of the river. Her conceded convergent course 
could only terminate in taking her almost directly across the tow line 
or into the barge. That a cloud of smoke enveloped the Bell, assum- 
ing such to hâve been the fact, and obstructed the view of the down- 
bound steamer, will not exonerate her, or excuse the négligence of her 
officers. That there was smoke to obscure the view is positively con- 
tradicted by numerous witnesses for libelant, and I am persuaded that 
there was nothing at the time to obscure the view of the Seguin's 
master and lookout, who were on top of her pilot house. Had they ex- 
ercised such diligence and reasonable caution as the situation de- 
manded, they would hâve seasonably seen the barge, and probably 
recalled that the lights of the towing steamer gave notice to boats and 
their officers and crew that she had a barge in tow. The situation was 
such that the burden of avoiding the barge was on the Seguin. She 
was bound to exercise such a degree of viligance and carefulness as 
would avoid interférence with the safety of the tow. 

Considering the évidence in its entirety, it preponderatingly shows 
that the Seguin, immediately after she passed the stern of the Rocke- 
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fèller, violeritly sheered or swung to port. Capt. Wilson testified .tbat 
she first ported, and later, perceiving the Bell, lie hard aported ; that 
the vessel did not swing to starboard, as she should hâve donc, but con- 
tinued her swing to port. It is suggested that the force of the current 
interfered to prevent her helm from responding; but, whatever the 
cause of her port swing, it is évident that she was navigated care- 
lessly antl negligently, or that the vessel did not respond to the move- 
ments of her wheel. In either case she must be condemned. 

The barge was not in fault. She displayed ail the lights required by 
the statute, had a full complément of officers and crew, and her master 
was on the pilot'house, observing the wheel and directing the wheels- 
man. The probabilities were that the tow was following the steamer, 
having her a little on her port bow, and in my estimation such proba- 
bilities are abundantly supported by the évidence. When the alarm 
signal was blown by the Rockefeller, the barge ported and swung 
to the east side of the river, the Seguin suddenly showing her green 
and red lights ; but the next instant her red light disappeared. leaving 
the green only open to view. This certainly was an unmistakable 
warning of the sharp swing to port of the Seguin and across the wake 
of the steamer, menacing the safety of the barge. The Seguin blew 
one whistle, and was answered by the barge with an alarm, and the 
next thing the Seguin reversed her engines and the crash ensued. 

The version of the occurrence by the master of the barge is cor- 
roborated, not only by the witnesses who were on the Rockefeller and 
the Bell, but by seemingly disinterested witnesses on the steamer Cort, 
and a witness who was in a rowboat in the river, and one who stood on 
the shore. They contradict the contention that the Bell was farther 
over toward the American shore than the towing steamer and in the 
pathway of the Seguin, and that, being in such position in the river, 
she ported her helm and swung four points to starboard. That theory 
is believed to be the single ground of fault imputed to the Bell, and, 
as it is not sustained, in my opinion, by the évidence, the Seguin must 
be held to bave been solely and primarily at fault for the disaster. 

A decree, with référence to the clerk to compute the amount of dam- 
ages to the Bell, may enter, with costs. 



In re BURGIN. 

(District Court, N. D. Alabama, N. D. September, 1900.) 

Bankeuptcy (§ 08*)— IxvoLtiNTARY Pkoceedinos— Persons Who mav bb Ad- 
JTJDOED Bankbupt— Occupation. 

Ululer BanUr. Act .Tuly 1, 1898, c. 541, § 4b, .SO Stat. 547 (U. S- Comp. 
St. 1901, p. 3423), provlding tliat "aay iiatiiral person. except a wage 
earuer, or a person engaged chlefly in farniing or the tlllage of tbe soil, 
* * ♦ may be adjudged an Involuritary banlirupt," the status oi" an al- 
leged bankrupt as to his occupation is to be determined as of the period 
when lie contracted the debts to be proved and aequired the property to 
be administered, and where he was at that time engnged in mercantile 

•For other cases see same topic & S numbeh in Dec. & Am. Dlge. 1907 to date, & Rep'r Indexe» 
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pursuits he oannot defeat the opération of the law hy tiiereflfter engaging 

in an exempt occupation. 

[Ed. Note. — For ottier cases, see Bankruptcy, Dec. Dig. § G8.* 

What persoiis are subject to banl<ruptcy law, see note to Mattoon Nat. 

Bank v. First Nat. Bank, 42 C. O. A. 4.] 

In the matter of one Burgin, alleged bankrupt. On exception to 
leport of spécial master. Order of adjudication entered. 

C. B. Powell and J. W. Tomlinson, for bankrupt. 
A. Léo Oberdorfer, for petitioning creditors. 

GRUBB, District Judge. The exceptions to the report of the spé- 
cial master are based upon the proposition that the alleged bankrupt, 
at the time of the commission of the act of bankruptcy, and at the time 
of the filing of the pétition of bankruptcy, was chiefly engaged in farm- 
ing, and for that reason exempt from being adjudicated a bankrupt. 
It may be conceded that the burden of proving that the bankrupt 
was not a person chiefly engaged in farming was upon the petitioning 
creditors. In the view taken by the court, this would seem to be of 
little conséquence, as the only évidence submitted was the examination 
of the alleged bankrupt, and the facts were without conflict. The 
facts show that, at least until May 7, 1904, the date of the sale of the 
bankrupt's stock of goods, the bankrupt was principally engaged in 
mercantile pursuits, and not in farming. The debts of the bankrupt 
were contracted during the period of, and for the benefit of, his mer- 
cantile venture. His assets, consisting largely of real estate, or part 
of theni, may be fairly inferred, from the examination and exhibits, 
to hâve been accjuired during the period he was engaged in trading, 
and concededly were owned by him during that period, and crédit in 
his mercantile venture extended on the faith of such ownership. 

The controlling légal question is whether one concededly engaged 
in mercantile pursuits, and. not chiefly in farming, during the period 
when the debts scheduled were contracted, and the assets scheduled 
acquired or owned, is exempt from adjudication, by reason of a change 
of occupation thereafter to one of the exempt pursuits. Subdivision 
"b" of section 4 of the bankruptcy act (Act July 1, 1S!)8, c. 541, 30 
Stat. 547 [U. S. Comp. St. 1901, p. U23]) provides that: 

"Any natnral ]iersoii, except a wa,s;o earner, or a iicrsoii eiiijased cliiotly in 
l'ariuing or the lilhige of tlic soi], * * * uiay lie tidjudgcd an iiivolimtury 
liaiilvrupt." 

The act itself does not otherwise .specify the time when the status 
of the bankrupt is to be determined. Some of the District Courts hâve 
construcd it to refer to the time of the commission of the act of bank- 
ruptcy, rather than of the filing of the pétition, going upon the idea 
that the law should not be so construcd as to permit the bankrupt, by a 
change of occupation between the commission of the act of bankruptcy 
and the filing of the pétition, to defeat the opération of the law. The 
same reasoning would seem to demand a construction of the law that 
would prevent the bankrupt from incurring debts and acquiring assets 
in a nonexempt occupation, and then by ceasing to do business in such 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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occupation, and engaging in an exempt occu])ation, and thercafter 
committing an act of bankruptcy, to defeat the opération of the law. 
This construction would require that the status of the bankrupt in tliis 
respect be determined as of the period during which he was engaged 
in the business in which he contracted the debts and acquired or owned 
the assets subject to administration. 

This construction of the subdivision is that adopted by the District 
Court of the Southern District of Akibama in tlie case of In re Cren- 
shaw, 19 Am. Bankr. Rep. 505, 1,56 Fed. G38, and by the District Court 
of the Middle District of Pennsylvania in the case of Tifïany v. Con- 
densed Milk Co., 15 Am. Bankr. Rep. 413, 111 Fed. 444, and is adhered 
to by this court. In the case of In re Crenshaw, supra, Jndge Toulmin, 
speaking about the suiîiciency of a pétition, which alleged that the 
bankrupt was engaged in trade when the debts were incurred on which 
the proceeding was based and the property subject to administration 
in bankruptcy was acquired and owned, and did not allège that the 
bankrupt was not engaged chiefly in farming or tillage of the soil, or 
in wage earning, said : 

"lîut the amended pétition does afflrmatively allej^e tlmt respondeiit was 
eng.med in trade as a mercliant, and tliat tlie debts jucurred i)y liim. aud for 
tlie collection of which this proceeding iu banlvVTijttcy was institutod, were 
incurred wliile engaged in the occupation of a mercliant in trade, and tliat the 
property alleged to hiivo heen transferred aud eoucealcnl was lU'operty ac- 
quired and owned by hiui as such mercliant. He niny hâve subsequentiy be- 
oome a wage earuer; but it bas heen said that the exeiiiption froiii iuvolun- 
tary proceedlngs in favor of wage earners is not iuteuded as a meaus of escape 
for insolvents whose property was acquired and whose debts were incurred 
lu other occupations receiitly engaged in. In re Luekhardt {D. C.) 4 Am. 
Bankr. Rep. 307, 101 Fed. 8(»9 ; In re Mackey (D. C.) 6 Am. Bankr. liep. -)77, 
110 Ked. 3G1. If the original pétition was détective iu the respect referred to, 
such defect bas been cured by the ameudment." 

In view of this conclusion, it becomes unimportant to détermine 
whether the bankrupt was chiefly engage'd in farming from May 7, 
1904, until the commission of the act of bankruptcy, or the filing of the 
pétition. 

An order adjudicating the respondent a bankrupt will be entered. 



MOXLEY V. HERTZ. 

(Circuit Court, N. D. llliuois, E. D. December Term, 190G.) 

Intebnal Revenue (§ IG*)— ïax on Oieomargarine— "Artificial Colora- 

TIO.\'." 

The use of palm oil as an ingrédient in the manufacture of oleomar- 
garine to the extent of oue-half of 1 per cent, for the sole inirpose, from 
a business staudpoint, of glviug to the oleouiargarine a yollow color in re- 
semblance to butter, is an "artificial coloration" within the meaning of 
Act Aug. 2, 1880, c. 840, § 8, 24 Stat. 210 (U. S. Conip. St. 1901, p. 22.'n), 
as amended by Act May 9, 1902, c. 784, § 3, 32 Stat. 194 (D. S. Conip. St. 
Supp. 1907, p. G37), and sub,1ectB the product to a tax of 10 cents per pound, 
and it is immaterial that palm oil is a substance not foreign to oleomar- 

•For other cases see same topic & § ncmbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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gariiie, and that incidontally, and in the proportions nsed in a very sliglit 

degree, it affiects its rpiality. 

[Ed. Note. — For ollier casns, seo Internai Revenue, Dec. Dijr. § 16.* 
For other definilions, see Words and riiraHeiJ, vol. 1, p. 511!.] 

Action by Wm. J. jNToxley, a corporation, against Henry L. Hertz, 
Collector of Internai Revenue. Judgment for défendant. 

The i)laintiff, Wni. .1. .Moxley, is a corijoration dnly or.ï;ainzed and existing 
nnder tlie laws of the State of Illinois, liavin;? its principal place of business 
in tlie City of Chicasio. in the nortliern district of Illinois, and was on the 
2f>th day of INIarch, A. I). 1iX)3, and had been for many years next prior there- 
to, legally qualifled to engajie and was engased in said city of Chicago in the 
business of manufacturjrig and selling at wholesale, oleomargarine. ïhe de- 
fendant, Henry L. Hertz, prior to and on the 2()th day of March, 1903, was. 
thence hitherto has heen, and now is, collector of internai revenue for the flrst 
collection district of Illinois. 

In Juiie, 1902. and after the passage of the act of Congress passed Jlay !). 
1002 (Act May 9, 1902, c. 781, 32 Stat. 193 [U. S. Comp. St. Supp. 1907, p. 
036]), amendiug the act of Congress entitled "An Act deiining butter, also 
imposing a tax upon and regulating the manufacture, sale, importation, and 
exportation of oleomargarine," approved August 2, 1886 (Act Aug. 2. 1886, c. 
840, 24 Stat. 209 [U. S. Comp. St. 1901. p. 2228]), the Commissioner of Internai 
Revenue offlcially proniulgated and published in the "Revised régulations con- 
cerning oleomargarine," published and issued in regular course by the United 
States Treasury Department, the régulation as to "artificial coloration," in 
language as foUows: 

'•Régulation as to artificial coloration. 

"If in the production of oleomargarine the mixtures of compounds set out 
in the law of 1886 are used, and thèse compounds are ail free from artificial 
coloration and no artificial coloration is produced by the addition of eoloring 
niatter as an independent and scparate ingrédient, a tax of one-fourth of i 
cent per pound only will be collected, although the flnished product may look 
like butter of some shade of yellow. For example, if butter that bas been 
artificially colored is used as a component part of the flnished product oleo- 
margarine (and tliat flnished product looks like butter of any shade of yellow). 
as the oleomargarine is not free from artiflcial coloration, the tax of 10 cents 
per pound will be assessed and collected. But if butter absolutely free from 
artiflcial coloration or cotton-seed oil free from artiflcial coloration, or any 
other of the mixtures or compounds legally used in the manufacture of the 
flnished product, oleomargarine has naturally a shade of yellow in no wa.v 
produced by artificial coloration, and though the use of one or more of thèse 
unartiflcially colored légal component parts of oleomargarine the flnished 
product should look like butter of any shade of yellow, this product will be 
subject to a tax of only one fourth of 1 cent per pound, as it is absolutely free 
from artiflcial coloration that has caused it to look like butter of any shade 
of yellow." 

Which said "Régulation as to artificial coloration" thenceforth continued to 
be the régulation of the Commissioner's office when the oleomargarine here- 
inafter referred to was made and sold by the plaintiff. 

Under date of March 26, 1903, the défendant, Henry L. Hertz, as collector 
of internai revenue for the flrst collection district of Illinois, gave notice to 
the plaintiff corporation, Wm. J. Moxley, that a tax under the internal-revenue 
laws of the United States, amounting to ,$35,999.80, the same being stanip tax 
upon oleomargarine, had been assessed against said corporation by the Conunis- 
sioner of Internai Revenue and transmitted by said Commissioner to said col- 
lector for collection. 

Thereafter and in due tlme said plaintiff corporation, Wm. J. Moxley, duly 
flled and presented to the said Commissioner of Internai Revenue Its claim in 
due forni, duly verifled by alftdavit of its secretary, John Dadie, for the abate- 
ment of said assossment in part or in whole. 

•For other cases see same topic & § number Iq Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
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Thereafter the plaintiff's said «ilaira for abatement vvas sustained liy the 
Oommlssioner ot Internai Revenue to the estent only ot $7,500 thereof, and 
as to the balance of said assessment— that is, $28,499.80— said claiui for altate- 
uient was overruled by said Coniuilssioner of Internai Revenue and said 
assessment, as to said balance thereof, was by said Connnissioner of Internai 
Revenue, approved and eonflruied. 

Thereafter under date of the llth day of June, 3903, the défeiulant niaile 
peremptory demaud in writing upon the plaintifC for the payaient ot said 
amount of $28,499.80 (boing tlie balance of said assessment so reduced as afore- 
said), wlthin forty-eight hours after tUe date of said deuiand. and siniulra- 
ueonsly gave notice to the plaintifC that if said amount so demandwl were not 
Iiaid within said forty-eight hours thereafter said défendant vvould proceed 
summarlly to coUect the same with penalty and interest as provided by the 
statutes. 

Thereafter on the 13th day of June, 1903, said plaintiff, under said threat 
of summary action by said défendant as colleetor of internai revetiue and un- 
der protest duly made in vsfriting, paid to said défendant. Henry K Hertii, as 
collecter, as aforesaid, said amount of ,Ç28,499.80, and said plaintiff thereupon 
immediately made demand upon said défendant to refund said amount so paid 
to him by the plaintiff, whieh said demand said défendant refused to comply 
with. 

Said assessment, so reduced as aforesaid, to the sum of $28,499.80 was 
levied by the Commissioner of Internai Revenue at the rate of 10 cents per 
jjound upon 284,998 pounds of oleomargarine whieh had been manufactured 
and sold by the plaintifC in the moiiths of .Tanuary, February, and Mardi. 1903, 
;ind prier to the levying of said assessment. Prior to the sale of said 284,998 
pounds of oleomargarine, the plaintiff had paid an internal-revenue tax of 
one-fourth of 1 cent per pound thereon by purchasing, aiïixiug to the iiackages 
containing said oleomargarine and canceling, in the manner required by law, 
revenue stamps at the rate of one-fourth of 1 cent per pound. 

Tliereafter, on the 2()th day of June, 1903, said plaintiff presented In due 
form, as provided by law, to the Commissioner of Internai Revenue its, the 
plaintiff's, claini for the refunding to It of ail of said amount of $28,499.80, 
so paid by the plaintiff as aforesaid, and thereafter said Commissioner of In- 
ternai Revenue did refund and pay to tlie plaintiiï on account of its, the plain- 
tiff's, said claim for refund the sum of $712.50, being the amount of the tax at 
one-fourth of a cent ]>er pound previously paid, but said Commissioner of 
Internai Revenue rejected said daim for refund as to the balance thereof, 
namely, $27,787.30, and refused to refund and pay or to authorize the refund- 
ing and payment of said balance or any part thereof. 

The oleomargarine, on account of whieh said assessment was levied by said 
( 'oniinissioner of Internai Revenue and said reduced amount thereof was re- 
quired by him to be paid by said plaintifC, was composed of oleo oil, lard, milk, 
cream, sait, and two vegetable oils commonly known as cotton-seed oil and 
palm oil, and of nothing else. The proportion of palm oil présent in said 
oleomargarine was about one-half of 1 per cent, of the total volume of said 
oleomargarine. 

Palm oil is a pure vegetable oil derived froiii the fruit of palm trees, whieh 
grow in certain parts of Afriea, and has about the consistence of pure butter. 
Palm oil consista almost entirely of iialinatin and olein, whieh are tlie chief 
constitueiits of imre butter. Palm oil is iierfectly wholescnne, is readily di- 
gested, and has long been used as an article of food in countries where it Is 
produced. Palm oil was employed in oleomargarine 7irior to Ma.v, 1002, but 
whether it was intended as coloring matter, or was intended to give the oleo- 
margarine some function as a food, independently of coloring matter, is not 
shown, nor was the comparative eost between it and other coloring agents, at 
the time it was thus employed prior to 1902, shown. 

The oleomargarine involved in this suit looked like butter of a shade of yel- 
low, and such resemblance to butter of a shade of yellow was caused by the 
présence of the palm oil used lu said oleomargarine. In addition to coloring 
the oleomargarine in resemblance to butter, the palm oil probaVily gives to 
the oleomargarine a slightly better grain or texture, causlng it to act more like 
butter in the frying pan, but sueh function of the palm oil, other than as 
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ooU .-ing matter, was so sliglit that except for tlie coloriiig imparted to the oleo- 
margarine, the palm oil would not bave been actually used in its manufacture. 
Upon thèse findings of fact, I fliid as a matter o£ law that the plaintifiC is 
not entitled to recover. 

John Maynard Harlan, for plaintiff. 
Edwin W. Sims, U. S. Atty., for défendant. 

GROSSCUP, Circuit Judge (after stating the facts as above). The 
palm oil, as a matter of fact, colors the oleomargarine in resemblance 
to butter. It was employed for that purpose. But for its effect as 
coloring matter it would not hâve been employed at ail. As a business 
proposition, therefore, the palm oil was solely employed for the pur- 
pose of coloring : so that, were palm oil a substance foreign in its na- 
ture to the substances that enter into oleomargarine, its employment 
under the circumstances found would unquestionably constitute the 
artificial coloration contemplated by the statute fixing the tax at 10 
cents per pound. 

Now, is the admixture of palm oil with oleomargarine for the sole 
purpose (from a business point of view) of coloring the oleomargarine 
in the resemblance of butter any the less artifîcial coloration within the 
meaning of the law, because. incidentally, palm oil is not a substance 
foreign to oleomargarine, or because palm oil, in the proportions used, 
has a function that afifects, in a very slight degree, the quality of oleo- 
margarine. Upon the authority of Cliff v. United States, 195 U. S. 
159, 25 Sup. et. 1, 49 L. Ed. 139, T. D. 839, decided October, 1904, I 
feel myself bound to answer in the négative. The précise question de- 
cided in the Gliff Case may not be the précise question involved in this 
case, but the court in that case, as I interpret it, discloses the rine of law 
to be applied to cases arising under this statute, and that rule is, that 
where the substance employed to color the oleomargarine serves sub- 
stantially that purpose only, it is artificial coloration within the meaning 
of the statute. 

Under the findings in this case I can not help holding that the only 
substantial service of the palm oil is to color the product. Except for 
its coloring effect it was not intended as an ingrédient, and, except to 
an extent so slight that it would not bave been utilized had no other 
purpose been in mind, it is not in reality an ingrédient. Indeed, the 
whole distinction betvi'een a substance employed in fact as an artifice 
and a substance employed in fact as a functional part of the oleo- 
margarine, is clearly brought out, it seems to me in the case before me, 
and brought out in a way that under Clifif, v. United States makes the 
use of palm oil an artifice only within the meaning of the statute. 
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In re MOORE & MUIR CO. 

(District Court, W. D. New Yorli. Augiist 28, 1009.) 
No. 3,3G2. 

riASKRUPTCY (§ 72*) — CORPOEATIOKS SuB.JECT TO x\CÏ— INSURANCE BROKERAGE 
— "ÏEADIXO OR MkKOANTILK PURSUIT." 

A corporation ciiieliy «igajrea lu couductin;? tlie business of a gênerai 
lire insurauce ageucy is net eiigaf^eil lu a "trading or mercantile pursuit," 
witliin Bankr. Aet July 1, 1S1J8, c. S41. § 41). 30 Stat. 547 (U. S. Couip. 
St. 1!X)], p. 3423), and is not subject to tbe aet. 

[Ed. Note. — For otber cases, see Bankruptcy, Dec. Dig. § 72,* 

For other deiinitlons, see Words and Phrases, vol. 5, pp. 4477, 4478. 

Wliat persons are subject to bankruptcy law, see note to Slattoou Nat. 
Bank v. First Nat. Bank, 42 C. C. A. 4.] 

In tbe matter of the Moore & Mtiir Company, alleged bankrupt. On 
motion to affirm report of spécial master. Report affirmée!, and péti- 
tion dismissed. 

John T. Ryan, for petitioners. 

Henry W. Killeen, for alleged bankrtipt. 

HAZEL, District Jtulge. The single qtiestion presented for déci- 
sion is whether a corporation organized under the laws of the state 
of New York, which is mainly engaged in conducting the business of a 
gênerai fire insurance agency, is amenable to the bankruptcy law. 
Concededly the corporation in question does not insure property against 
loss by fire, but simply acts as agent or broker in the procurement of 
insurance. Insurance companies are not subject to the bankruptcy aet. 
They are neither merchants nor traders. They do not buy or sell com- 
modities. Bankr. Aet July 1, 1898, c. 541, ■§ 4b, 30 Stat. 547 (U. S. 
Comp. St. 1901, p. 3423). Does the brokerage of fire insurance involve 
dealing in a commodity used in business? 

Counsel for petitioner argues that the insurance solicited and pro- 
cured is bought. by the assured, and accordingly the bankrupt in sell- 
ing insurance is engaged in a mercantile pursuit. In view of the dé- 
cisions in analogous cases, I cannot accept this view, and I think the 
master correctly applied the principle enunciated in Laker v. George H. 
Stapley Company, 21 Am. Bankr. Rep. 303, and Re Kingston Realtv 
Co., 19 Am. Bankr. Rep. 845, IGO Fed. 445, 87 C. C. A. 406, and cases 
cited. In Beechley v. Mulville, 102 lowa, 602. 70 N. W. 107, 71 N. 
W. 428, 63 Am. St. Rep. 479, it was held by the court, in construmg 
a statute forbidding ail sorts of business combinations, that insurance 
is a commodity, and the coiut said that it is quite common to speak of 
selling insurance; but in that case the scope of the statute was evi- 
dently broad enougli to include ail kinds of btisincss, and it is not 
perceived that the court was specially called upon to décide in that 
case that insurance is a commodity which may be sold. However that 
may be, there are several cases decided by the Suprême Court of the 
United States which broadly hold that insurance is not a commodity, 

•For other cases see same topic & § numbbe m Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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and not a subject or article of trade or commerce. Paul v. Virginia, 
75 U. S. 168, 19 L. Ed. 357. 

The bankruptcy law is restrictive in its applicability to involuntary 
proceedings against corporations which, inter alia, are traders and mer- 
chants. The business of Moore & Muir Company was not buying 
and selling insurance. It is not enough to say that they sold insurance, 
assuming that such a phrase is' used in insurance brokerage. It must 
hâve been engaged in trading or a mercantile pursuit, which under the 
doctrine of In re New York & Westchester Water Company (D. C.) 
98 Fed. 711, cited with approval by Judge Noyés, speaking for the 
Circuit Court of Appeals in Re Kingston Realty Company, supra, 
would seem to include both buying and selling their goods to mer- 
chants, or dealing in goods ordinarily the subject of traffic. As an 
insurance broker, in my estimation, neither buys nor sells insurance. 
but more correctly negotiates contracts therefor, his services in that 
relation do not come within the accepted définition of mercantile pur- 
suit, and therefore the corporation proceeded against does not come 
within the purview of section 4b of the bankruptcy law, as amended 
by Act Feb. 5, 1903, c. 487, § 3, 32 Stat. 797 (U. S. Comp. St. Supp. 
1907, p. 1025). 

The report of the master is affirmed, and the pétition dismissed, with 
costs. 



In re PROUDFOOT. 

(Circuit Court, N. D. West Virginia. January 2C, 1909.) 

Bankbuptcy (§ 348*)— Debts Entitlbd to Priobity— Displacement of Liens. 
The provision of Banlsr. Act July 1, 1898, § 64b (4), c. 541, 30 Stat. 56i! 
(D. S. Comp. St. 1901, p. 3447), givicg prlorlty to wages due to workmen, 
is not intended to give such priority over debts secured by valld liens. 

[Ed. Note. — For other cases, see Banliruptcy, Cent. Dig. § 536 ; Dec. Dig. 
§ 348.*] 

In Bankruptcy. On exceptions to report of master. 

Melville Peck, W. T. Ice, Jr., Fred O. Blue, and John Bassel, for 
exceptors claiming liens. 

J. Hop Woods, S. V. Woods, L. V. Holsberry, and Chas. M. Mur- 
phy, for exceptors claiming préférence as laborers. 

S. V. Woods, for trustée. 

GOFF, Circuit Judge. The district judge being disqualified, this 
case bas been duly certified and cornes before me for décision. The 
validity of certain liens herein involved bas been established by the 
judgment of the Circuit Court of Appeals for this Circuit, and their 
priorities are now to be determined. Crim et al. v. Woodford, 136 
Fed. 34, 68 C. C. A. 584. By virtue of a decree subséquent to the 
filing of the mandate of the appellate court, the master has reported 
the debts of the bankrupt, indicating those having préférence and find- 
ing the priorities of the liens. To this report some of the creditors 

*For other cases see same toptc & § nitmbeh in Dec, & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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of the bankrupt hâve filed exceptions. It is insisted that the master 
erred in reporting, certain debts of the bankrupt as entitled to priority 
as wages due to workmen earned within three months before the date 
of the commencement of the proceedings in bankruptcy. It is also 
claimed that the master erred in refusing to report certain other cred- 
itors as entitled to priority because of their debts as laborers. It is 
urged by other creditors that the master misconceived the law in hold- 
ing that their lienS' — created by deed of trust and by judgirient — were 
not entitled to priority over the claims of ail the creditors who set up 
préférence, because of the fact that the amounts due them were for 
wages earned by them within the period mentioned. 

The Circuit Court of Appeals in Crim et al. v. Woodford, supra, 
held that the identical debts now claimed by the exceptors Manown, 
Moore, and Crim's executors are valid, and plainly within the pro- 
tection of section 67, subd. "d," of the bankrupt act (Act July 1, 1898, 
c. 541, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449]). The évidence 
taken and returned by the master fails to show that any creditors of 
the bankrupt is because of any equity shown by him entitled to priority 
over any of said liens. Thèse three claims were given to secure loans 
made to the bankrupt at the time the liens were given; and, while it 
appears that the transactions involved took place within four months 
prior to Proudfoot's bankruptcy, nevertheless the liens are under the 
bankrupt act as well as under the laws of the state of West Virginia 
valid, for they were given to secure bona fide loans made at the time 
they were executed. Such liens are expressly preserved by the direct 
provisions of the bankrupt act. 

The master erred when he held that it was the intention of the 
Congress to so legislate that the wages due to laborers should be given 
])riority over the secured debts of the bankrupt, as. the bankrupt law 
only provides that such claims shall hâve priority oUt of the estate of 
the bankrupt, or, applying thé évident purpose of the act to this case, 
the wages due to the creditors of Proudfoot, earned within three 
months before the date of the commencement of the bankrupt proceed- 
ings against him, were entitled to priority over other debts not out of 
the funds derived from the sale of his property, but out of such sum 
as remained after the satisfaction of the debts duly secured by liens 
lawfully existing at the time the bankruj)tcy proceedings were insti- 
tuted. To hold otherwise wonld be to disregard the plain intent of 
the bankrupt law, would treat as nuU and void'the existing provisions 
of the West Virginia statutes, and would place in jeopardy the validity 
of the liens of deed of trust, of mortgages, and of those reserved to 
secure unpaid purchase moriey heretofore universally recognized as 
efficacious and as essential to the protection of the business transac- 
tions and commercial prosperity of the country. The trustée of Proud- 
foot came into the possession of the bankrupt's property, subject to ail 
the equities existing against it, and he is required by the law to re- 
spect the liens with which he foupd it incumbered. 

Other questions of importance are presented by the various excep- 
tions, but the conclusion I hâve reached, taken in connection with the 
fact that the fund in thé hands of the trustée will not discharge in 
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full the secured debts to which I hâve alluded, renders their considéra- 
tion unnecessary. 

A decree drawn as indicated by this opinion will be entered sustain- 
ing and overruling the several exceptions mentioned, and providing 
for the disbursement of the fund in the custody of the trustée among 
those entitled thereto, as shown by the liens now declared to be valid 
and entitled to priority in payment, after the costs, the taxes, and the 
purchase money still due shall bave been paid. 



In re ISAAC IIARRIS CO. 
(District Conrt, E. D. New York. Xovember 9, 1909.) 

BANKBL-PTCy (§ 104*) — .TUBISDICTION OF CoURT— RE.STRAINING ORDEHS. 

A restraining order in a banknii)tcy proceeding vacated in so far as 
it applied to persons outside of the jurisdictiou of the court, and who 
had not come within the district to participate In the administration of 
the estate. 

[Ed. Note. — For other cases, see Banljruptcy, Cent. Dig. § 162; Dec. 
Dig. § 104.* 

Jurisdiction of fédéral courts in suits relatlug to bankruptcy, see note 
to Bailey v. Mosher, 11 C. a A. 313.] 

In the matter of Isaac Harris Company, bankrupt. On motion to 
vacate restraining order. Sustained in part. 

William S. Hoerner, for the motion. 
Lord, Day & Lord, opposed. 

CHATFIELD, District Judge. As to the attachments levied Sep- 
tember 10, 1908, the décision of the United States District Court in the 
Middle District of Pennsylvania, insomuch as it has formed a basis 
for the action of the sheriff of Franklin county, should be considered 
final in this case with respect to the validity of the attachments levied 
on the lOth of September, 1908, and this court will not enter into a 
discussion of the application of section 67f of the bankruptcy law 
(Act July 1, 1898, c. 541, 30 Stat. 505 [U. S. Comp. St. 1901, p. 3450]), 
and hence will make no décision on the merits as to whether the four 
months in question had not expired upon the llth day of January, 
when the pétition in bankruptcy was filed. 

In regard to the application to vacate the restraining order as to 
otliers, it is apparent upon the face of the order that, in so far as juris- 
diction is assumed over persons in the state of Pennsylvania, such ju- 
risdiction could only be exerted if they are parties to the bankruptcy 
proceedings, or if they participate in the aflfairs of the bankrupt estate 
which is being administered in this district. The décision of the 
United States District Court for the Middle District of Pennsylvania 
was apparently made upon the assumption that this court was not 
intending to attempt any exercise of jurisdiction outside of its terri- 
torial limits, and the order in question cannot be vacated, so far as it 
applies to the creditors, especially if they come within the jurisdiction 
of the court, in order to participate in the administration of this estate. 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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So far as tlie direction to the sheriff is concernée!, no question can now 
arise, inasmuch as thcre can be no application to tliis court to punish 
him for contempt. But the motion to vacate tlie order should be 
granted, in so far as it, by its ternis, contemplated orders to a person 
outside of the territorial jurisdiction of this court, and not personally 
subject to its orders within the jurisdiction. 

The case of In re Dempster (decided by the Circuit Court of Appeals 
of the Eighth Circuit) 172 Fed. 353, not only recites former décisions, 
but so clearly states the scope of the bankruptcy statute as to make it 
unnecessary to discuss the question further in this opinion. 

The motion, therefore, to set aside the order, will be granted to the 
extent indicated. 



McGRATH V. PIIILADELPHIA & R. RY. CO. 

(Circuit Court, E. D. Pennsylvanla. November 10, 1909.) 

No. 336. 

Railroads (§ 350*)— Action for Injukt at Ceossing— QtTESTiONS for Jury. 

lu an action against a railroad to recover for an Injury to a person 
at a crossing, wliere tliere was couflictlng évidence on tlie questions of 
defendant's négligence and plaintilï's contributor.y négligence, the fact 
tliat the weight of évidence may be with défendant does not justify the 
wlthdrawal of the case from the jury. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1152-1102 ; Dec. 
Dig. § 350.*] 

At Law. Action by Theresa McGrath against the Philadelphia & 
Reading Railway Company. On motion by défendant for judgment 
notwithstanding the verdict. Motion denied. 

See, also, 166 Fed. 332. 

Oscar H. Price, P. P. Conway and John M. Vanderslice, for plaintifï. 
Wm. Clarke Mason, for défendant. 

J. B. McPHERSON, District Judge. The défendant has not moved 
for a new trial, being content to accept the verdict, if the plaintiflf's 
case was strong enough to require submission at ail. I hâve there- 
fore examined the testimony from that standpoint, with the resuit that 
I do not see how the questions of the defendant's négligence and of 
the plaintiiif's contributory négligence could hâve possibly been with- 
drawn from the jury. It may be conceded that the weight of the évi- 
dence was perhaps with the défendant; but that is not material in 
considering the présent motion. It would be useless to spend time 
in discussing the conflicting testimony, and I shall confine myself, 
therefore, to the statement that in my opinion there is sutificient direct 
and positive testimony in support of the plaintiff's claim to prevent 
the court from undertaking to décide the two vital questions for itself. 

The motion for judgment notwithstanding the verdict is refused, 
and to this refusai an exception is sealed in f avor of the défendant. 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r ludexe» 
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UNION PACIFIO COAL CO. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. November 19, 1900.) 

Nos. 3,077-3,081. 

1. Monopolies (§ 12») — Anti-Teust Act — Test or "Unlawful Combina- 

TION." 

The tesit of an "unlawful comWnation" under Act July 2, 1890, c. 647, 
§ 1, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200), is its necessary effect upon 
free compétition in commerce among the states or witli foreign nations. 

A combination, tlie necessary effect of wliich is to stifle, or directly and 
Bubstantially to restrict, such compétition, is unlawful under tliat act. 

But if the necessary effect of a combination is but incidentally and 
indirectly to restrict compétition, while its chief resuit is to foster the 
trade and Increase the business of those who make and operate it, it 
does not fall under the ban of thls law. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10 ; Dec. Dlg. 
§ 12.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1275, 1276 ; vol. 
8, p. 7606.] 

2. Monopolies (§ 17*)— Anti-Teust Act— Vendobs Not Foebidden to Fis 

Pbices and Terms op Sale of Coal Thekeby. 

A coal Company engaged in minlng and selling its coal is not prohibited 
by the anti-trust act (Act July 2, 1890, e. 647, § 1, 26 Stat. 209 [U. S. 
Comp. St. 1901, p. 320O]), or by the law, from refusing to sell its coal, 
frora selecting its customers, from flxing the priée and terms on whieh it 
wUl sell its product, or from selling to différent customers for différent 
prices and on différent terms. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. $ 13; Dec. Dig. 
8 17.*] 

3. Corporations (§ 280*) — Crimes — Stockholdebs — Guilt of Coepoeation 

Not Imputed to Stooeholdeb. 

A violation of a law by a coriwratlon does not render Its nonpar- 
tlcipating stockholders crlminally liable therefor. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1186 ; Dec. 
Dlg. § 2SÛ.*] 

4. Cbiminal IjAW (§§ 741, 1159*)— Sufïicienct op Pkoop— Evidence of Gxjilt 

MUST BXCLUDE EVESY OTIIEE HYPOTHESIS— APPEAL. 

Unless there is substantlal évidence of facts which exelude every other 
hypothesis but that of guilt, it is the duty of the trial court to instruet 
the jury to return a verdict for the accused. 

And where ail the substantlal évidence is as consistent with innocence 
as wlth guilt, it is the duty of the appellate court to reverse a judgment 
of conviction. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dlg. §§ 1713, 1727, 
3074-3083; Dec Dig. §§ 741, 1159.*] 

6. Monopolies (§ 31*)— Evidence— Conclusion. 

The Union Paclflc Coal Company, Moore, Its western sales agent, the 
Union Pacific Railroad Company, whlch owned ail the stock of the coal 
Company, the Oregon Short Llne Railroad Company, and Buckingham, 
the superintendent of transportatlon of the railroad eompanles, were in- 
dlcted and convicted for combining to restraln Interstate commerce by 
refusing to sell coal to and to transport coal for one Sharp unless he 
would discontinue an advertisement of sale of coal at a reduced rate. 

Ileld, there was no substantlal évidence of any combination between 
any two of the défendants either to refuse to sell coal to Sharp or to re- 
fuse to transport It for hlm. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 31.*] 

•For other cases see same topic & S nximbib In Dec. & Am. Dies. 1907 ta data, & Rep'r Iiid«zM 

173 F,-47 , 
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(i. ilONOPOLIES (§§ 12, 20*)— COMBINATION BeTWEEN COBPOKATION AND AGENT 

— CoNSCious Participation of Two Minds Rbquisitb to Form. 

A combination between a corporation and its ofReer or a.eent in violation 
of the anti-tr\ist aot (Act July 2, 1890, e. 647, § 1. 2G Stat. 209 [TJ. S. Comp. 
St. 1901, p. 3200]) cannot be formed by the tlioughts or aots of the officer 
or agent alone, without the conscious participation in jt ot any other 
oflicer or agent of the corporation. 

The union of two or more persons, the conscious participation of two 
or more minds, is indisi)ensable to an uulawful combination. 

[Ëd. Note. — For other cases, see Monopoiies, Cent. Dig. § 10; Dec. Dig. 
§§ 12, 20.*:i 

(Syllabus by the Court.) 

In Error to the District Court of the United States for the District 
of Utah. 

The Union Pacific Coal Company, the Union Pacific Railroad Com- 
pany, the Oregon Short Line Railroad Company, James M. Moore, 
and Everett Biiclcingham were convicted of a violation of Act July 2, 
1§Ï)0, and bring error. Reversed and remanded. 

C. S. Varian and N. H. Loomis (P. L. Williams, on the brief), for 
plaintifïs in error. 

Hiram E. Booth, U. S. Atty., and William M. McCrea, Asst. U. S. 
Atty. 

Before SANBORN and VAN DEVAKTER, Circuit Judges, and 
WILLIAM H. MUNGER, District Judge. 

R'\NBORN, Circuit Judge. This writ of error challenges the le- 
gality of the conviction of the Union Pacific Coal Company, a corpora- 
tion ot Wyoming, engaged in mining coal in that state ancl selling it to 
retail dealers in Sait Lake City and elsewhere, James M. Moore, its 
gênerai Western agent, the Union Pacific Railroad Company and the 
Oregon Short Eine Railroad Company, corporations of Utah and com- 
mon carriers, and Everett Buckingham, gênerai superintendent of 
the transportation business of thèse carriers between Green River, in 
the state of Wyoming, and "Sait Lake City, in the state of Utah, of a 
violation of the act of Jtdy 2, 1890, to protect trade and commerce 
against unlawful restraints and monopolies, conimonly called the 
"Sherman Anti-Trust Act." 36 Stat. 209, c. 647 (U. S. Comp. St. 
1901, p. 3200). 

The charge in the indictment was that about July 20, 190G, the de- 
fendants below combined to force one Sharp, a purchaser of coal from 
the coal company and a retail dealer therein at Sait Lake City, ont of 
his business, to control and maintain the retail price of coal in that 
city, and to prevent compétition in the sale of coal at retail in Sait 
Lake City by failing and refusing to sell and to transport to hini any 
of the coal mined by the coal company unless he would discontinue an 
advertisement he had caused to be inserted in the newspapers to the 
effect that he would sell storage coal at a réduction of 50 cents a ton 
from the regular retail price thereof then prevailing in Sait Lake City, 
and by the refusai of the coal company and Moore to sell to Sharp any 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexe» 
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of its coal, and of the railroad companies and Buckingham to transport 
any coal for him ever after July 32, 1906. 

Many spécifications of errer in the trial are urged upon our consid- 
ération ; but the most serions is that at its close the court denied the 
motions of each of the défendants to instruct the jury to return a ver- 
dict against the government, because there was no substantial évidence 
of the alleged combination of any two of the défendants. It may not 
be unprofitable, before entering upon a review of the évidence chal- 
lenged by this spécification, to call to mind some of the indisputable 
rules of law by vi'hich it must be decided. 

The gist of the offense charged in the indictment was not the re- 
fusai of the coal company and Moore to sell coal on the purchaser's 
terms, or of the railroad companies and Buckingham to transport it. 
It was the combination so to do, and if there was no combination there 
was no offense. There was no law which forbade the coal company 
to prescribe the terms on which it would sell its product to Sharp, or 
to any other purchaser. There was no law which required the coal 
company to sell its coal to Sharp on the terms which he prescribed, or 
to sell it to him at ail. It had the undoubted right to refuse to sell 
its coal at any price. It had the right to fix the prices and the terms 
on which it would sell it, to sélect its customers, to sell to some and 
to refuse to sell to others, to sell to some at one price and on one set 
of terms, and to sell to others at another price and on a différent set 
of terms. There is nothing in the act of July 2, 1890, which deprived 
the coal company of any of thèse common rights of the owners and 
venders of merchandise, and if it did not combine with some other 
person or persons so to do its refusai to sell its coal to Sharp unless 
he would withdraw his advertisement of a réduction in his retail price 
of it was not the violation of the Sherman anti-trust act charged in 
the indictment. Morris Run Coal Co. v. Barclay Coal Co., 68 Pa. 
173, 186, 8 Am. Rep. 159; Whitwell v. Continental Tobacco Co., 
125 Fed. 454, 460, 461, 463, 60 C. C. A. 290, 296, 297, 299, 64 L. R. 
A. 689; 1 Eddy on Combinations, § 292; Allgeyer v. Louisiana, 165 
U. S. 578, 589, 17 Sup. Ct. 427, 41 h. Ed. 832 ; In re Greene (C. C.) 
52 Fed. 104, 115; In re Grice (C. C.) 79 Fed. 627, 644; Walsh v. 
Dwight, 40 App. Div. 513, 58 N. Y. Supp. 91, 93; Brown v. Roun- 
savell, 78 111. 589. 

A corporation is a person, witliin the meaning of this act. It is an- 
other and différent person from any of its stockholders, whether they 
are corporations or individuals; and no corporation can, by violating 
a law, make any one of its stockholders who does not himself partici- 
pate in that violation criminally liable therefor. 

The act of July 2, 1890, does not denounce every combination to 
engage in or to conduct commerce among the states or with foreign 
nations, but those combinations alone which restrain that commerce. 
It does not denounce every combination which restrains that commerce, 
but those combinations only, the necessary effect of which is to stifle, 
or directly and substantially to restrict, free compétition in that com- 
merce. United States v. Trans-Missouri Freight Ass'n, 166 U. S. 290, 
330, 339, 340, 17 Sup. Ct. 540, 41 L,. Ed. 1007 ; Addyston Pipe & Steel 
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Co. V. United States, 175 U. S. 211, 234, 20 Sup. Ct. 96, 44 L. Ed. 136; 
United States v. Joint Traffic Ass'n, 171 U. S. 505, 576, 577, 19 Sup. 
Ct. 25, 43 L. Ed. 259 ; United States v. Nortliern Securities Company 
(C. C.) 120 Fed. 721, 722. 

If the necessary effect of a combination to engage in or conduct 
interstate or international commerce is but incidentally and indirectly 
to restrict compétition therein, while its cliief resuit is to foster the 
trade and to increase the business of those who make and operate it, 
it does not fall under the ban of this law. Hopkins v. United States, 
171 U. S. 573, 592, 19 Sup. Ct. 40, 43 L. Ed. 230; Anderson v. United 
States, 171 U. S. 604, 616, 19 Sup. Ct. 50, 43 L. Ed. 300 ; United States 
V. Joint Traffic Ass'n, 171 U. S. 505, 568, 19 Sup. Ct. 25, 43 L. Ed. 
259 ; Addyston Pipe & Steel Co. v. United States, 175 U. S. 211, 245, 
20 Sup. Ct. 96, 44 L. Ed. 136 ; Whitwell v. Continental Tobacco Co., 
125 Fed. 454, 458, 60 C. C. A. 290, 294, 64 L. R. A. 689, and cases 
there cited. There are lawful and unlawful combinations of persons 
conducting interstate and international commerce, and undoubtedly 
the former vastly outnumber the latter. There is no presumption tliat 
two or more persons who hâve combined to conduct interstate or inter- 
national commerce are guilty of a combination in restraint of that com- 
merce. 

There was a légal presumption that each of the défendants was in- 
nocent until he was proved to be guilty beyond a reasonable doubt. 
The burden was upon the govemment to make this proof, and évidence 
of facts that are as consistent with innocence as with guilt is insuffi- 
cient to sustain a conviction. Unless there is substantial évidence of 
facts which exclude every other hypothesis but that of guilt, it is the 
duty of the trial court to instruct the jury to return a verdict for the 
accused; and where ail the substantial évidence is as consistent with 
innocence as with guilt, it is the duty of the appellate court to reverse 
a judgment of conviction. Vernon v. United States, 146 Fed. 121, 123, 
124, 76 C. C. A. 547, 549, 550; United States v. Richards (D. C.) 149 
Fed. 443, 454; Hayes v. United States (C. C. A.) 169 Fed. 101, 103; 
United States v. Hart (D. C.) 78 Fed. 868, 873, affirmed in Hart v. 
United States, 84 Fed. 799, 28 C. C. A. 612 ; United States v. M'Ken- 
zie (D. C.) 35 Fed. 826, 827, 828 ; United States v. Martin, 26 Fed. 
Cas. 1183, 1184 (No. 15,731); People v. Ward, 105 Cal. 335, 341, 
38 Pac. 945 ; People v. Murray, 41 Cal. 66, 67 ; State v. Hunter, 50 
Kan. 302, 32 Pac. 37; Bradshaw v. State, 17 Neb. 147, 22 N. W. 361, 
366. 

We tum to an examination of the évidence in the light of thèse 
principles. The défendants na,turally divide themselves into two 
groups, the railroad companies and Buckingham, and the coal company 
and Moore. There is no évidence that either of the railroad companies 
or Buckingham ever combined with any one to fail or to refuse, orr 
ever failed or refused, to transport any coal or other merchandise 
which Sharp offered to any of them for transportation or requested 
any of them to carry, so that the only question regarding them is wheth- 
er or not there was substantial évidence that any of them unlawfully 
combined with the coal company, or with Moore, its Western sales 
agent, to refuse to sell the product of the coal company to Sharp. 
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There had been times in winter vvhen the demand for coal in Sait 
Lake City had been so great that it was impossible for the coal com- 
panies and the railroad companies to supply it, and in the summer cf 
190G, for the purpose of getting as large a portion of the supply for 
the coming winter into the city in the summer as possible, so that the 
demand in the winter might not cause a coal famine, as it had donc at 
other times, the coal companies arranged to sell coal which should re- 
main stored with the retail dealers, or with their customers, on August 
31, 1906, at a price 25 cents below the regular price for coal sold for 
gênerai consumption, and the two railroad companies arranged to and 
did ofter a rate of transportation from the mines in Wyoming to Sait 
L,ake City for such stored coal 25 cents lower than the rate on coal 
sold for gênerai consumption. It had long been, and then was, the 
practice of the railroad companies bringing coal into Sait Lake City 
from the mines to collect from the dealers in that city who purchased 
it both the purchase price of the coal and the freight, to pay over the 
purchase price to the coal companies which sold it, and to distribute 
the freight among the carriers that earned it. The réduction on stor- 
age coal was to be paid to the purchasers after August 31, 190G, upon 
proof that the coal remained in store on that day; but the purchasers 
were charged, and the railroad companies collected in the first instance, 
the regular price for coal sold for consumption upon ail the coal they 
brought into the city for the coal companies. The réduction in the 
price was to be refunded after August 31, 1906, upon suitable proof. 

The Union Pacific Coal Company had many competitors that were 
mining coal, selling it, and shipping it to dealers in Sait Lake City, 
among them four companies which were shipping coal into the city 
over the Union Pacific Railroad and the Oregon Short Line Railroad. 
The Union Pacific Railroad Company owned ail the stock and a ma- 
jority of the bonds of the coal company; but Buckingham and the 
other ofificers of that company, and of the Short Uine Company, at 
Sait Lake City, bore no officiai relation to the coal company and they 
testified that they had no authority over its sales agent, Moore. The 
gênerai manager of the coal company was one Clark, and bis office 
was at Omaha. He was Moore's superior officer, and he had fixed the 
coal company's selling price of storage coal by written order. The 
regular retail price in Sait Lake City was $5.25 per ton, and the retail 
dealers, including Sharp, had been and were selling ail coal at that 
price, when on July 17, 190G, Sharp published a notice in the news- 
papers of the city that he would sell coal for storage at $4.75 per ton. 
Gridley, the manager of another coal company which was shipping coal 
into the city and selling it, protested to Sharp and to Moore, and noti- 
fied the latter that his company would reduce the retail price to $4.25 
per ton and keep it there ail winter vmless that advertisement was dis- 
continued. On July 17th Moore asked Sharp to discontinue this ad- 
vertisement, and told him that the coal company would not sell him any 
more coal unless he did so. Sharp refused so to do, and on July 18, 
190C, Moore stopped shipments of coal to him from the mines of the 
coal company. On July 20, 1906, Sharp complained to Bancroft, the 
gênerai manager of the two railroads which brought the coal to the 
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city, and the latter directed Buckingham, the superintendent of trans- 
portation, to investigate the matter. Buckingham called Moore, and 
talked the matter over with him and Sharp. The latter testified that 
he told Moore and Buckingham that he had had an understanding 
with some one other than Moore, who represented him in his ab- 
sence, to the effect that he might advertise sales of storage coal at 
$4.75 per ton, and that he would not take the advertisement out; 

"that flually Mr. Buclânsliani asked wliat I was to dO' — no, Mr. Moore said — 
one of his argnineuts was that Mr. Gridley had threatened this extra 50 cents 
eut unless I was forced to take It out of the ])aper, and that the.y kuew he 
would do it. and would stay with It — he had done it at some other point — and 
they ail agreert that tliey eould not stand anything of that sort, and that I 
would hâve to take it out. I refnsed to do it, and they wanted to know what 
I would do. I told theni I would go out of husiness first. Q. What did Mr. 
Buckingham say to you? A. That Is what he snid to me — asked me; that is 
one of the things. Q. What else did he say? A. Then he said he was very 
sorry that I couldn't see it in their light. Q. What did he say about youv 
gettiug coal in case you did not do as he asked? A. They simply said, if I 
didn't take the advertisement ont oî the paper, I wonldn't get coal. Q. Whi> 
said that? A. I think Mr. Buckingham. Q. Ilad Jlr. Moore said anything 
about that beforo or after? A. In this conversatiou? Q. Yes. A. Yes, sir; 
practicany the same thing." 

He further testified that Buckingham "agreed with Moore that I 
could not get any more coal" ; that he — 

"told me I would hâve to take it out of the paper, and what would I do if I 
didn't get the coal. I told him I would go out of business first. He, Mr. 
Buckiugham, told me he was awfully sorry that I could not corne to their 
views — not his view; their view." 

He testified that he never tried to get any coal after that, that he 
could not get any coal of the other coal oompanies, that he sold ail the 
coal he had, and went out of business. He also testified that his under- 
standing was that Moore did as Bancroft told him, that he had had it 
work that way, that when he could not get coal from Moore he com- 
plained to Bancroft and got it, that he thought Bancroft controlled 
the railroad deliveries, and that Moore had nothing to do with the 
railroads. And finally he testified in this way : 

"Q. Mr. Bancroft is tlie gênerai manager of the Oregon Short Line Railroad 
Company, and he lias nothing to <lo with Mr. Moore bas he? A. Yes. Q. 
What? A. What? Nothing ofiicial, except, if he asks Mr. Moore to do a 
thing, I think lie will cto it. Before lie did it." 

Moore testified that he stopped the sales to Sharp on July 18, 1906, 
because the latter would not withdraw his advertisement of the 
reduced priée; that he did this without any understanding or agree- 
ment with Bancroft or Buckingham, or any other officer of either of 
the railroad ('ompanies, or any officer of the coal company, or anybody 
else ; that at the meeting on July 20th he and Sharp stated their posi- 
tions, and then Buckingham said to Sharp : 

"I am .l'ust coming between you and Mr. Jfoor<\ I haven't anything to do 
with it, but I think you are in the wrong. If I were you I would get in line, 
and do busin<>.'is as other coal dealers do." 

That neither he nor Buckingham told Sharp at that meeting that 
he could not get any more coal unless he took his advertisement out 
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of the papers ; that he never made any agreement with Buckingham 
or any one, at or after the meeting of July 20th, not to sell Sharp 
any more coal ; that he heard, but did not know, that the Union Pacific 
Railroad Company owned and controlled the coal Company, but that 
he did not mean by that that it owned or controlled it in any other 
way than by the ownership of the stock ; that the business of the coal 
Company in selling and shipping coal was entirely distinct f rom that of 
the railroad companies; that the railroad companies bought coal of 
the coal company and paid for it in the same way that they bought 
coal of other coal companies and paid them for it; that ail the business 
of the coal company, except its sales, was in Wyoming ; and that it had 
its own gênerai manager and superintendent. 

Buckinghara testified that he had no control of or authority over 
Moore ; that at the meeting of July 20th Sharp and Moore stated their 
positions, and Moore said Sharp's orders had been held up, and ship- 
ments would not be resumed until Sharp's advertisement was discon- 
tinued ; and that he (Buckingham) told Sharp he could not do any- 
thing for him, and that he thought he was standing in his own light. 
He also testified that he never told Sharp that unless he took the 
advertisement eut of the paper he could get no more coal, that the 
reason why he could do nothing for Sharp was that it was not a trans- 
portation matter and he had no authority, and that he thought it was 
understood that the Union Pacific Railroad Company controlled the 
coal company. Bancroft testified that he was the gênerai manager of 
the Oregon Short Line Railroad Company and of the Union Pacific 
Railroad Company west of Green river, that he never had any jurisdic- 
tion or control of any of the officers of the coal company, that he took 
it that the Union Pacific Railroad Company controlled the coal com- 
pany, and that he had no authority over Moore. There was no other 
évidence material to the issue whether or not the défendants were par- 
ties to an unlawful combination not to sell coal to Sharp. 

What was there in any of this évidence inconsistent with the ab- 
sence of such a combination by Buckingham and the railroad compa- 
nies ? The counsel for the government answer : (1) The f act that the 
storage rate and the réduction in the price of coal and of the freight 
charges were announced by joint circulars issued by the railroad com- 
panies ; but this method of announcement was perfectly consistent with 
the independent action of the coal company, for the railroad companies 
coUected the price of ail the coal brought into the city for the coal 
companies, as well as the freight which the railroad companies earned. 
(2) The fact that the price of the coal and the freight were collected by 
the Oregon Short L,ine Company ; but it had been for years, and then 
was, the custom for the terminal railroad company at Sait Lake City 
to collect the price of coal delivered for ail the vendor companies, and 
it is hardly probable that ail those companies had long been in a com- 
bination not to sell coal to Sharp. (3) The fact that both railroad com- 
panies were operated by the same set of officiais, and that they paid to 
ail dealers the agreed refund on coal held in storage on August 31, 
1906 ; but there is nothing in this fact to indicate that they combined 
to stop the sale of coal by the coal company to Sharp, for they refunded 
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to liim in the same way as to others. (4) The fact that by Bancroft's 
direction Buckingham investigated the disagreement between Moore 
and Sliarp two days aftcr the former had stopped selling and shipping 
coal to Sharp, and the statement of Sharp, wbich was contradicted by 
Moore and Buckingham, that the latter told Sharp that unless he took 
the advertisement eut of the newspapers lie wouid not get any more 
coal, and that he was awfuUy sorry he coiikl not corne to their vicw; 
but there is nothing in this investigation, or even in this statement, in- 
consistent with the theory that Buckingham and Bancroft had no 
authority to control or direct Moore's action, that Buckingham's in- 
vestigation was inspired by the interest of the railroad companies in 
the f reight they might earn, and that there was no combination between 
them and Moore relative to the latter's refusai to sell or ship coal to 
Sharp. (5) The fact that Sharp had sometimes applied to Bancroft 
for coal, and had secured it, wdien he could not get it of Moore ; but 
tnat fact is consistent with the absence of any control over Moore in 
lîancroft, for the latter testifîed, and this testimony was not contra- 
dicted, that he did not know of a coal dealer in Sait Lake City that he 
had not caused the railroad companies to purchase coal for and to di- 
vert it to, when such dealer was short. (6) The fact that Bancroft, Buck- 
ingham, and Moore tcstified that they understood that the Union Pa- 
cific Railroad Company owned and controlled the coal company; but 
the évidence is undisputed that it owned the stock of the coal com- 
pany. It did, therefore, own and control it in one sensé, and there is 
no évidence that it owned or controlled it in any other way. ' There is 
no substantial évidence that either Bancroft or Buckingham had any 
authority or control over Moore or bis sales, and a stockholder of a 
corporation does notbccome criminally liable for a combination made 
by the corporation without conscious participation therein. 

From this review of the évidence and of the argument of the coun- 
sel for the government, the fact appears that there was no substantial 
évidence in this case inconsistent with the innocence of Buckingham 
and the railroad companies, wdnile there was plenary proof that they 
were not guilty ; for the évidence is conclusive and undisputed that 
the coal company, through Moore, its agent, refused to sell coal to 
Sharp and stopped shipments to him two days before Bancroft, or 
Buckingham, or the railroad companies, knew it. They could not hâve 
combined to make that refusai and to prevent the sales of the coal 
after the refusai had bcen made and the prévention had been etïected, 
and under the évidence they had no power to change the policy and 
course of the coal com])any and to compel it to sell coal to Sharp, save 
by a vote of its stock by the Union Pacific Company at a succeeding 
annual élection for a board of directors that would pursue such a 
course. The motion to instruct the jury to return a verdict in favor of 
Buckingham and the railroad companies should hâve been granted. 

There remain for considération the coal company and Moore. For 
the reasons which bave been stated, the évidence was insuificient to 
sustain a conviction of either of them of an unlawful combination 
with Buckingham or with either of the railroad companies. But coun- 
sel for the government argue that the testimony is sufficient to convict 
them of combining each with the other, and they cite United States v. 
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MacAndrews & Forbes Co. (C. C.) 149 Fed. 831, 832, in which an in- 
dictment of two corporations and their présidents for a combination in 
violation of the anti-trust act was sustained against the ofïicers, net on 
the gTOund that an unlawful combination of cither of them with his 
corporation could be made by his act as an officer of the corporation 
without the assent or knowledge of any other officer or agent thereof, 
but on the ground that the corporation miglit liave donc 'Soine things 
and the individuals other things which were utterly différent, and yet 
ail thèse things might dovetail together and produce an unlawful 
combination; People v. Détroit White Lead Works, 82 Mich. 471, 
46 N. W. 735, 737, 9 L. R. A. 722, a prosecution for creating and 
maintaining a nuisance ; Overland Cotton Mill Co. v. People, 32 Colo. 
2G3, 209, 75 Pac. 924, 105 Am. St. Rep. 74, a prosecution for employ- 
ing a child under 12 years of âge ; United States v. N. Y. Central & 
H. R. R. Co. (C. C.) 146 Fed. 298, 301, and N. Y. Central R. R. Co. 
V. United States, 212 U. S. 481, 491, 497, 29 Sup. Ct. 304, 53 L. Ed. 
613, a prosecution for giving rebates — cases in which corporations and 
their officers were convicted, not of any combination, but of violations 
of spécifie statutory prohibitions committed by the corporations and 
the individuals by means of the acts of the latter within the scope of 
their authority as agents or officers. 

But no case lias been called to our attention that sustains the position 
that an agent of a corporation may alone form an unlawful combina- 
tion between himself and his corporation by his thoughts and acts 
within the scope of his agency, without the knowledge or participation 
of any other agent or officer of the corporation. If he may, the dis- 
tinction between the commission of an otïense and a combination to 
commit it by a corporation vanishes into thin air ; for a corporation 
can act only by an agent, and every time an agent commits an offense 
within the scope of his authority under this theory the corporation 
necessarily combines with him to commit it. This cannot be, and it 
is not, the law. The union of two or more persons, the conscious par- 
ticipation in the scheme of two or more minds, is indispensable to an 
unlawful combination, and it cannot be created by the action of one 
man alone. The plan and the act of refusing to sell coal to Sharp un- 
less he would withdraw his advertisement were the scheme and the 
act of Moore as the agent of the coal company, and of Moore alone. 
No other agent or officer of the coal company had any knowledge of it, 
or gave any assent to it, and consecjuently the scheme and the act failed 
to évidence an unlawful combination between the corporation and 
Moore, and the motion to instruct the jury to return a verdict in their 
favor should bave been granted also. 

The judgments below must be reversée!, and the case must be re- 
manded to the court below, with directions to set aside the verdict and 
to grant a new trial ; and it is so ordered. 
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GEORGE A. SIIAW & 00. v. CLKYl'i.AND, C, C. & ST. L. RY. 00. 

(Circuit Court of Appeals, Sixtli Circuit. Noveniljer 8, 1900.) 
No. 1,93G, 

1. Co.vriiACTs (§ 18G*) — Contract foe Railroad Construction— Construc- 

tion. 

A provision of a coutract for railroafl construction, siviug tlie railroad 
oomi)any the riglit to ajiply any money due or to becouie due under tlie 
coutract to tlie pnyuient of liens for labor or niaterialg fnviiislied to the 
contracter, is wliolly for tlie conipany's benefit, aud does not impose any 
contract obligation upon It to pay sucb liens. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 794; Dec. Dig. 
§ 186.*] 

2. Oouhts (§ 3(50*) — Pkdekal Coukts — Authoiuty of Décisions of State 

Courts. 

The construction of a state 'Constitution or statute by the higliest court 
of the State is bindin,^' upon the fédéral courts in cases involving rights 
which arose after such construction was given. 

[Ed. Note.— lA>r other cases, see Courts, Cent. Dig. §§ 9ô4. 9.57, 9G0. 9G8: 
Itec. Di.g. § .^(i(j.* 

State lavvs as rules of décision in fédéral courts, see notes to Wilsou v. 
Perrin. 11 C. C. A. 71; llill v. Illte, 29 C. C. A. 553.] 

3. Courts (§ 36('>*)— FErjERAL Courts— Validity of State Statute. 

Hâtes' Kev. St. Ohlo. § 3231 — 1, which gives an absolute lien upon the 
pi'operty of a railroad conipany for supplies or matcrials furnished for 
the construction of its road to any contractor or subcontractor, is uncou- 
stitutional and vold. as an abrldgment of the liberty of contract secured 
by the Bill of Kiglits of the state Constitution, under the construction 
]>laced on snch coustitutional provision b,y the Suprême Court of the state. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 300.*] 

4. Contracts (§ 2*)— TjAW Governing — Place of Contract. 

Kates' Kev. St. Obio, § 3207, v^diich requires a railroad conipany, con- 
tracting for construction work, to stlpulate in Its contract tliat it wlU pay 
ont tlie contract prico to the persons and in the order iiamed thereln, con- 
ceding its validity, can bave no application to a contract luade in anotlier 
state for work to lie doue in such state. 

I VA. Note.— For other cases, see Contracts. Cent. Dig. §S 2-41, 145 ; me. 
Dig. § 2.*] 

Appeal from tlie Circuit Court of the United States for the South- 
ern District of Ohio. 

Action by George A. Shaw & Co. a,£(ainst the Cleveland, Cincinnati, 
Chicago & St. Louis Railway Company. Judgment for défendant, 
and plaintiffs appeal. Affirnied. 

E. C. Pyle, for a])pellants. 

Ceorge Hoadly, for appellee. 

lîefore LURTON, SEVEREXS, and WARRINGTON, Circuit 
Judges. 

LURTON, Circuit Judge. This is a bill asserting a statutory lien in 
behalf of a subcontractor against a railroad company. The question 
is quite simple. The Shutt Improvemcnt Com])any made a coutract 
in the state of Indiana for double-tracking a part of the railway com- 

*Por other cases yce same topic &. § number m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



GEORGE A. SHAW & CO. V. CLEVFXAND, C. , C. <fe ST. L. KY. CO. 74T 

pany's line which lies in Indiana. It was convenient for the Shutt 
Company to operate a commissary in aid of their work, for the purpose 
of îurnishing groceries and like supplies to their employés. They 
bought thèse goods from the appellants, grocers doing business in 
Cincinnati, and they were delivered at the station of the railroad Com- 
pany in that city ; the railroad company having contracted with the 
Shutt Company to convey ail materials and supplies, needed in carry- 
ing out the contract, free of charge. After doing a great part of the 
job, the Shutt Company broke down, and the railroad company finished 
the contract work at a cost much in excess of the contract price. The 
contract price, remaining unpaid when the Shutt Company failed, was 
applied, as far as it would go, in fînishing the work and in relieving 
the property of such claims as were regarded as liens under the In- 
diana law. The contract between the railroad company and the con- 
tractor expressly provided that the former might thus protect itself 
by the application of funds due, or to become due, under the contract, 
in discharge of liens in favor of labor or materials furnished to the 
contracter. This was a provision wholly for the benefit of the owner, 
and no contract obligation to pay off such liens was imposed or as- 
sumed. The Shutt Company owed the appellants a balance, on ac- 
count, of some $12,000 when it abandoned the work. This claim the 
railroad company refused to pay or assume, because it was advised that 
it did not constitute a lien upon its road. After paying the expense 
of finishing the contract work and such claims against the Shutt Com- 
jjany which it was advised were liens, the Shutt Company was indebted 
to the railroad company in a large sum on account of payments in ex- 
cess of the contract price. The appellants in no way attached or gar- 
nished the fund reserved out of the contract price, and not a dollar 
of the contract price remained unpaid when this bill was filed. Nei- 
ther is it shown that the railroad company came under any contract, 
express or implied, to pay the debt due to appellants by the Shutt Com- 
pany. Nor was the conduct of the railroad company in dealing with 
the Shutt Company, or the appellants, in respect to the contract price, 
such as to constitute it in any way a trustée for any part of the pur- 
chase price in respect to appellants. 

The liability of the railroad company on account of this claim must, 
therefore, arise out of some statute directly imposing a lien upon the 
appellee's line of railway or fastening some charge upon the contract 
price. The primary claim is that a statutory lien did arise under the 
law of Ohio. For the appellee it has been urged that, aside from the 
question of the validity of the Ohio statute, under which complainant 
below asserted a lien, the statute, if valid, does not embrace groceries 
and provisions. It has also been urged that thèse supplies were fur- 
nished to be used upon that part of the line of the appellee's railroad 
which is situated in the state of Indiana, and that, if any lien was cre-' 
ated, it was against the property of the compaUy in Indiana, and as. a 
conséquence of some Indiana statute. We shall not consider either 
of thèse défenses, but for the purposes of the case will assume that 
groceries and provisions are "supplies," within the meaning of the 
Ohio statute, and that the sale and delivery within Ohio created a lien. 
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under the Ohio mechanic's lien statute, which is enforceable in Ohio 
against the railway- as a unitàry structure. 

The resuit must turn upon the solution of the question of whether 
there was any valid statutory lien in favor of a subcontractor for sup- 
plies furnished a contractor for railroad construction? There are two 
acts under which appellants claim a direct or implied lien. One is the 
act of March 20, 1889 (86 Ohio Lavvs, p. 120), constituting sections 
3231—1 to 3231—5, Bâtes' Revised Statutes of Ohio. That act pro- 
vides that for supplies and materials furnished to any contractor or 
subcontractor for the construction of any railroad, embankment, abut- 
ment, pier, side track, or excavation, or for the making of any canal, 
turnpike, street railway, or other public structure, there shall be an 
absolute lien on the whole of the property on which labor is donc, or 
to which such materials or supplies hâve contributed, whether same 
was donc for or furnished at the instance of the owner, "or any con- 
tractor or subcontractor." The other Ohio act is one of April 6, 1883 
(80 Ohio Laws, p. 99), found now as sections 3207 to 3211, Bâtes' Re- 
vised Statutes of Ohio. 

We shall first deal with the act of March 20, 1889, particularly that 
part which constitutes section 3231 — 1, Revised Statutes, being the sec- 
tion which déclares a lien in favor of subcontractors in express terms. 
Was it compétent for the Ohio Législature, under the limitations 
of the organic law of the state, to so abridge the right of an owner in 
respect of his power of contracting as to impose upon bis property, 
against his will, a lien in favor of third persons who should furnish 
labor, material, or supplies at the instance of a contractor for an im- 
provement upon the land of such owner, and contrary to the arrange- 
ment between the owner and the contractor for the payment of the 
contract price? The précise question was answered in the négative by 
the Suprême Court of Ohio in the case of Palmer v. Tingle, 55 Ohio 
St. 423, 45 N. E. 313. The syllabus of that case, that being the au- 
thoritative décision of the Ohio court, reads as foUows : 

"The inaliénable right of enjoying liberty aud acquiriug property, gnaran- 
teed by the first section of the Bill of Rlghts of tlie Constitution, enibi-aees 
the right to be free in the cnjoyrnent of our faeulties, subject only to such re- 
straints us are iiecessary for tlie coiimion welfare. 

"Liberty to acquire property by contract can be restrained by the General 
Assembly only so far as such restraint is for the coramou welfare and equal 
protection and benefit of tlie people, and such restraining statute nuist be of 
such a character that a court may see that It is for such gênerai welfare, pro- 
tection and benefit. The judgment of the General Assembly in such cases is 
iiot conclusive. 

"Whlle a valid statute regulatiug contracts is by its own force, read into and 
luade a part of such contracts, it Is otherwise as to invalid statutes. 

"The act of April ]3, 1804 (01 Ohio Laws, p. 135), in so far as it gives a lien 
on the property of the owner ' ) subcontractors, laborers, ànd tliose who fur- 
nish machinery, material, or tile to the contractor, Is uuconstitutional and 
void. A,ll to whom the contractor becomes Indebted in the performance of 
his contract are bound by the terms of the contract between hlm and the 
owner." 

The Ohio act there held void was the act of April 13, 1894 (91 Ohio 
Laws, p. 135). The act referred to amended the former act, now sec- 
tion 3184, Bâtes' Revised Statutes of Ohio, which gave the lien in fa- 
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vor of one who should do labor or furnish machinery or materials by 
virtue of a contract "with the owner or his authorized agent," by giv- 
ing the lien to any one who should furnish labor or materials "by 
virtue of a contract with or at the instance of the owner or his agent 
trustée, contractor, or subcontractor." The différence between that 
act and the one now involved consists in the fact that the amendatory 
act of 1894 applied only to section 3184, Revised Statutes, which did 
not, in express terms, refer to corporations, while section 3231 — 1 ap- 
plies to railroads and certain other public service corporations. We 
shall later consider whether this fact takes the présent case outside 
of the authority of Palmer v. Tingle. 

But it is said that this court, in Jones v. Great Southern Fireproof 
Hôtel Company, 86 Fed. 370, 30 C. C. A. 108, held that section 3184, 
Revised Statutes of Ohio, as amended by the act of April 13, 1894, 
was not unconstitutional under the Constitution of Ohio, but was valid 
and enforceable, and that in that view we were affirmed by the Su- 
prême Court in Great Southern Fireproof Hôtel Company v. Jones, 
193 U. S. 532, 34 Sup. Ct. 576, 48 L. Ed. 778. The Hen asserted in 
Jones v. Great Southern Hôtel Company, and enforced by this court, 
arose before the Ohio court had decided Palmer v. Tingle, and before 
the Ohio court had decided any case affecting the constitutionality of 
any act creating a lien in favor of persons having no direct contract 
with the owner. We were, therefore, not only at liberty, but under 
obligation, to exercise an independent judgment in respect to the va- 
lidity of the statute in question. The lien now asserted arose long aft- 
er the décision in Palmer v. Tingle, and, if that décision is to be re- 
garded as a construction and application of the organic law of Ohio, 
it is obviously our duty to accept that construction and apply it to 
the case now under considération, inasmuch as we are not now deal- 
ing with rights which arose before that décision, but with rights un- 
der contracts made long since that construction. 

The obligatory character of Palmer v. Tingle does not rest upon the 
fact that it was a décision in respect to the very statute now involved, 
for that is not the case. Nor does its obligatory effect rest alone upon 
the similarity of the lien created under the act now involved with the 
lien under the later act of 1894. Neither does our obligation dépend 
upon the application of any gênerai rule of statutory or constitutional 
construction announced in that case, or in O'Brien v. Wheelock, 95 
Fed. 883, 37 C. C. A. 309, affirmed in 184 U. S. 450, 23 Sup. Ct. 354, 
46 L. Ed. 636. No question of statutory construction was involved in 
Palmer v. Tingle, and none is raised hère. What the Suprême Court 
of Ohio decided in Palmer v. Tingle was that that part of the organic 
law of Ohio which declared that the "right of enjoying and defending 
life and liberty" and of "acquiring, possessing, and protecting proper- 
ty," included and involved the right of any owner of property to make 
any contracts he pleased in respect of improvements to be erected 
thereon which did not injuriously affect the public welfare. Corning 
to the application of that constitutional déclaration, thus interpreted, 
the Ohio court said : 

"It was not for the common public welfare that the liberty of eontraet shonld 
be talien away from the owner of a building to enable the seller of materiala 
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to collect their value froni a luan who never purchased them, and bas already 
(uUy paid the one with whom he contracted for ail tliat he bas received." 

When considering the weight to be given to Palmer v. Tingle, this 
court, in récognition of our duty to lean toward an agreement with the 
Ohio court, though not under obligation to follow it in a case when 
rights had arisen before that décision, referred to the identity of 
this constitutional déclaration with like provisions in the organic law 
of other states as raising for our considération a larger question of 
constitutional law than might otherwise be the case. In view, there- 
fore, of the fact that the Ohio court had before it no provision of the 
Ohio Constitution which was peculiar to the Ohio Constitution, we were 
constrained to diiïer with that court as to the force and meaning of 
the words in question as a limitation restraining the Ohio Législature. 
In this we were affirmed by the Suprême Court of the United States. 
But the case is quite différent now. The highest court of Ohio, in the 
exercise of its undoubted authority, construed this déclaration in the 
Ohio Bill of Rights as denying to the Ohio Législature the power to 
create a lien upon an owner's property through the unauthorized acts 
of a principal contractor. The distinction between our obligation in 
passing upon rights accrued before Palmer v. Tingle, and rights which 
hâve accrued since, was well stated by Justice Harlan in Great South- 
ern Hôtel Company v. Jones, 193 U. S. 532, 34 Sup. Ct. 576, 48 L. 
Ed. 778, when that eminent jurist, for the court, said : 

"In our opinion, neither tlie décisions o( Palmer v. Tingle, Young v. Lion 
Hardware Co., 55 Ohio St. 423, 45 N. E. 313, nor any otlier case in the Suprême 
Court o( Ohio, precluded the Circuit Court from exercising its independent 
judgment as to the con.stitutionality of the statute of Ohio hère in question. 
If, prier to the making of the contracts between tbe jjlaintiff and McClaiii, 
the State court had ad.ludged that the statute i]i question was in violation of 
the State Constitution, it would hâve been the duty of the Circuit Court, and 
equally tbe duty of this court, wbatever the opinion of either court as to the 
proper construction of that instrument, to accept such }n-ior décision as de- 
terniining the rights of the parties. But, the décision of the stato court as to 
the constitutionality of the statute in question having been rendered after the 
rights of tlie parties to this suit had been flxed by their contracts, the Circuit 
Court would hâve been derelict in duty if it had not exercised its independent 
judgment touehlng the validity of the statute hère lu question. In making 
this déclaration we uuist not be understood as at ail qualifylng the principle 
that, in ail cases, it is the duty of the fédéral court to lean to an agreement 
with tbe State court, where the issue relates to niatters depending upon the 
construction of tbe Constitution or laws of the state." 

But it is said that the Ohio court did not bave before it in Palmer 
V. Tingle the particular act nôM^ in question, but another, a gênerai 
mechanic's lien act, and that the acts hère involved apply to railroads 
and other corporate companies, and that the législative limitation de- 
termined by Palmer v. Tingle was in respect to the contracts of per- 
sons and not of corporations. But it is difficult to see why, if the 
Ohio Législature bas no power to create a lien against the will of an 
individual owner of real property in favor of persons having" no con- 
tractual relations with him, it should hâve such power simply because 
the owner is an aggregation of persons with corporate powers. In- 
deed, the Ohio court in Palmer v. Tingle supports its conclusion that 
the act of 1894 violated liberty of contract by referring to State v. 
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Lake Erie Iron Company (an officially unreported Ohio case) 33 Ohio 
Law Bul. 6, by saying: 

"It was the infrlugemeiit of the llberty of contract that induced this court 
In State v. Lake Eiie Iron Company (officially unreported) 33 Ohio Law Bul. 
fi. to hold the statute uiiconstitutlonal which required corporations to i)ay 
their emiiloyés at least twice in each month." 

In Cleveland v. Construction Company, 67 Ohio St. 197, 65 N. E. 
885, 59 L. R. A. 775, 93 Am. St. Rep. 670, the Suprême Court held 
an act void, as an abridgment of Uberty of contract, which denied to 
municipal corporations the right to agrée with contractors and sub- 
contractors as to the hours of labor which should constitute a day's 
labor. In Stewart v. Gardner, 10 Oliio Cir. Ct. R. (N. S.) 408, the cir- 
cuit court of Lucas county had under considération the vahdity of sec- 
tion 3231 — 1, Revised Statutes of Ohio. The point was made that 
Palmer v. Tingle was not controlling, because section 3231 — 1 ap- 
plied to railroads. It was held in an elaborate Opinion that the clause 
of the Ohio Bill of Rights applies not only to individuals, but to private 
corporations, and that the Législature was without power to qualify 
the right of a railroad company to make contracts in respect to con- 
struction or improvements which it could not make with respect to 
individuals. It was held that Palmer v. Tingle was a controlling au- 
thority, and that so much of section 3231 — 1 as undertook to give to 
subcontractors for materials or supplies a lien, without the consent 
of the owner, was unconstitutional. This judgment directly involved 
the very act now under considération, and was affirmed, without opin- 
ion, by the Suprême Court of Ohio, in 78 Ohio St. 451, 85 N. E. 1132. 
The afifirmance could not hâve gone tipon any other ground than that of 
the invalidity of the very act under which appellants now assert a lien. 
It is true that Stewart v. Gardner was decided after the rights of 
appellants arose, and is not, therefore, so obligatory as Palmer v. Tin- 
gle. The décision is, however, of weight sufficient to solve any doubt 
we might hâve as to the question now raised. 

Neither has the appellant shown any right to équitable relief under 
hî6 prayer for gênerai relief. This contention is bottomed upon sec- 
tion 3207, Revised Statutes, which reads as follovi's : 

"Sec. 3207. (Wliat Contracts for Railroad Work shall Wtijjulate; Claims ; 
Order of Priority.) Any person, association of persons. or tori)ovation con- 
tracting for the construction of a railroad, dépôt buildiujïs, water-tanks, or 
any part thereof, s.ha!l be lialile to and shiill pay to each person perfonning 
labor or furnishing materials stipulated for in the contract with the o^s'iier of 
the road, under a contract exjH'ess or implied with the original contractor, or 
witli any subcontractor, for the whole or any part of tlie work stipulated in 
the original contract with the owuer of the railroad ; and the railroad coui- 
])auy sliall provide, in its contract with any person, association of persons, or 
corporation for the construction of its road, or any part thereof, that i)ay- 
luents under its said contract shall be made in the followiug order of priority: 
First, to the persons performing labor or furnishing materials, or furnishing 
boarding on the order of any contractor or subcontractor to persons eniployed 
by theiu, or either of tbeui, in furnishing jnaterials or labor for or in the con- 
struction of such railroad, without ])reference. Second, to any subcontractor, 
any l)alance due under his contract after payment of bis or tlieir liabillty to 
persons performing labor or furnishing materials or boarding, .under his or 
their contract. Thlrd, to any contractor, or construction coinpany intervening 
between a subcontractor and the railroad company, in the order of such in- 
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tervention from siich subcontractor upward to tbe owner of tlie rriilroad, 
aiiy balance due after payiueut by the comijany, of amounts fouud due iu tbe 
order of prlority above stlpulated." 

That section, by providing that the contracting railroad owner sliall 
pay out of the contract priée "each person" who shall labor or furnish 
raaterials or supplies stlpulated for in the contract, in the order named 
in the section, regardless of any contract relation between the owner 
and such person, manifestly interfères qiiite as much with the own- 
er's liberty of contract as if an independent lien had been declared 
in favor of each person so to be paid. Indeed, the restraint upon the 
owner's right of liberty of contract is even more effectuai, for the 
owning railroad is required to stipulate in its contract that it will pay 
out the contract price to the persons and in the order named in the sec- 
tion. 

Aside from the obvious fact that, if section 3231 — 1 et seq. is ob- 
noxious because the owner is subjected to liability to persons with 
whom he has no contract, this section is void for the same reason, 
there is the further difficulty in this case, namely, the contract made 
by the railroad company was made in the state of Indiana, to be whol- 
ly performed by the Shutt Company in that state. A contract made 
in Indiana, to be exclusively performed in that state, was not subject 
to the requirement of the Ohio statute that the owning railroad shall 
provide, in its contract, for the payment of the contract price to labor 
and supply claims in the order named in the statute. No such provi- 
sion was inserted in the contract with the Shutt Company, and no 
ground exists upon which we can hold that the term is to be read in- 
to the agreement for the benefit of persons having no contractual re- 
lations with the railroad company. 

Neither is there any principle of gênerai equity upon which appe- 
lants can obtain any relief against the appellee. No facts are shown 
which raise any trust, or in any way constitute the relation of debtor 
or creditor, between appellants and appellee. No fraud was practiced 
upon which a liability can be raised, and the appellants must look alone 
to the Shutt Improvement Company for the balance of their account. 

Decree affirmed. 



LOUISVILLB & N. R. CO. v. WOMACK et al. 

(Circuit Court of Appeals, Sixth Circuit Kovember 8, 1909.) 

No. 1,94T. 

1. Railroads (§ 359*) — Injuries to Tbespassers on Track— Degree of Oare 
Requiked. 

Uiider the comiiiou law a railroad company owes no duty to a mère 
trespasser, on its traclis witbout the consent of any one having author- 
ity to i>ermit hls présence, except to do him no inteutional or wanton in- 
Jury. 

[Kd. Note.— For other cases, see Railroads, Cent. Dig. §§ 1238, 1239; 
Dec. Dig. § 359.*] 

•For other cases see same topic & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. Eaileoads (§ 400*)— Injubt to Peesons on Tback— Actions— Questions 
POR Jury. 

Evidence held sufficlent to warrant the submission to the jury of the 
question whether the employés of a railroad Company, In cliarge of the 
engine of a freight train, which collided with a hand car, complied with 
Shannon's Code Tenn. § 1574, subsee. 4, which provides that the engineer, 
flreman, or some other person on the locomotive shall be kept ahvays up- 
on the lookout ahead, and that when any person, animal, or other ob- 
struction appears on the road the alarm whistle shall be sounded, the 
brakes put down, and every possible means employed to stop the train 
and prevent an accident; there being évidence that the persons upon 
the hand car saw the engine when 200 yards distant, but that tbose on 
the engine did not see the hand car until within a car's length. 

[Ed. Note.— For other cases, see Rallroads, Cent. Dig. §§ 136T, 1373; 
Dec. Dig. § 400.*] 

8. Appeal and Ebbob (§ 263*) — Questions Peesented bt Record- Néces- 
sité or Exceptions to Instructions. 

It is the settled rule of the fédéral courts that a charge not excepted 
to below cannot be assigned as error in a court of review. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1516- 
1532; Dec. Dig. § 263.*] 

4. Appeal and Eebor (§ 341») — Review— Estoppel to Allège Erbob. 

A motion by défendant at the close of the évidence for a directed ver- 
dict, although not required by the practice of the Circuit Court of Ap- 
peals to specify the grounds on which It Is based, will not be consldered 
by Buch court as embracing the question of the applicability of a state 
Ktatute to the facts of the case, where it was tried by both parties on the 
theory that the statute was applicable, and submitted to the jury by the 
court on such theory by instructions to which no exceptions were taken 

[Ëd. Note. — For other cases, see Appeal and Error, Dec. Dig. § 241. *> 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Action by Mary Womack and others, by N. S. Nicholson, as next 
friand, against the Louisville & Nashville Railroad Company. Judg- 
ment for plaintiflfs, and défendant brings error. Affirmed. 

J. H. Frantz, for plaintiff in error. 
M. R. Waite, for défendants in error. 

Before EURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

LURTON, Circuit Judge. This is an action of tort for the al- 
leged négligent killing of Levi Womack, the father of the plaintifïs 
below, who sued by their guardian, N. C. Nicholson. There was a 
jury, verdict for $1,000, and judgment thereon. The railroad company 
has sued eut this writ of error. 

It is assigned as error that the court denied the request of the plain- 
tif! in error that the jury should be instructed to find a verdict for the 
railroad company. The deceased came to his death through a colli- 
sion between a hand car and a freight train. He, together with sev- 
en others, four of them being women, had obtained one of the railroad 
company's hand cars and were operating it for their own pleasure up- 
on the main track of the railway company's line in the early morning 
of June 17, 1906. The point where they began their perilous ride was 

*For other cases see aame topic & { nvubeb in Dec. & Am. Digs, 1907 to date, & R«p'r Indezoa 
173 F.— 48 
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a mile or more north of where the company's line in Polk county, 
Tenn., crosses the bridge over the Hiwassee river. The car proceeded 
south, and upon reaching a point upon the trestle approaching the 
bridge came suddenly into collision with a train coming from the 
south, with the resuit that five of the occupants of the hand car were 
killed. There was some évidence that a spécial gang section foreman 
consented — though saying at the time that it was against the compa- 
ny's rules — that John Brinkley, one of his gang not that day on duty, 
might take the car out for a pleasure ride with some of his f riends ; 
he assuming the care of it. It was clearly shown that the company's 
rules absolutely forbade the use of such cars, except in the service of 
the Company, and that the foreman had no authority to consent to any 
such use of the car. Brinkley was one of the men killed in the colli- 
sion. The friends of Brinkley who were taken upon the car were 
neighboring young men, not in the service of the company, and their 
wives or sisters. 

The trial judge. upon the facts of the case, instructed the jury that 
the occupants of the car were trespassers, and guilty of négligence in 
being where they were. This was plain law, and it followed that un- 
der the common-law counts of the déclaration there could hâve been 
no recovery, in the absence of évidence that they were actually seen 
by the men operating the engine of the freight train in time to hâve 
stopped the train before a collision. 

In Railroad v. Meacham, 91 Tenn. 428, 431, 19 S. W. 233, the court, 
in référence to an action for injury sustained in jumping from a tim- 
ber train, which came into collision with a freight train, the plaintifï 
being on the train without the consent of any one having authority to 
permit his présence, reversed a judgment for the plaintifï, saying: 

"The only duty due by the railroad company to the one who Is an intruder 
upon its train, not used for transporting passengers, Is to refrain from wan- 
tonly, wlllfully, or Intentlonally Injurlng htm. If the proof had developed 
that the collision In this case waa designed and brought ajout with the in- 
t.ent and for the purpose of Injuring the défendant in error, although an In- 
truder, he would be entitled to recover; otherwlse, he would not." 

In Railroad v. Williford, 115 Tenn. 108, 88 S. W. 178, it was held 
that one riding on an engine, not in the performance of any duty, is 
in a place of unnecessary danger, and that the only duty of the compa- 
ny loward such person is to avoid injury by any wanton or willful act. 

In Kansas City, etc., Railroad v. Cook, 66 Fed. 115, 131, 13 C C. 
A. 364, 370, 28 L,. R. A. 181, we had to consider the care required from 
a railroad company at common law in respect to a trespasser upon its 
tracks in the yards of the company. In that case the court, after say- 
ing that the plaintiff was where he was without the invitation or con- 
sent of any one having authority to suspend the rules of the company 
forbidding the use of the tracks in the yards by strangers, said : 

"Having no légal right to be where he was, the company ctood in no such 
relation to him as it would to one at a street crossing, or to a passenger, or 
to an employé whose duty kept hlm in the vard. Aerkfetz v. Humphreys, 
143 U. S. 420, 12 Sup. Ct. 855, 38 L. Ed. 758. It was négligence per se for 
one to intrude hiniself into such a place, and his présence there Imposed no 
particular duty upon the company, except that gênerai duty which every one 
owes to every other person to do hlm no intentional wrong or injury. Its lia- 
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bllity for failure to discharge tliis diity ean only arlse wlien it becouios aware 
of the danger in wbich he stood." 

This case has been approved by this court in Felton v. Aubry, 74 
Fed. 350, 356, 20 C. C. A. 436, and B. & O. Ry. v. Anderson, 85 Fed. 
413, 416, 29 C. C. A. 335. 

In Singleton v. Felton, 101 Fed. 526, 528, 42 C. C. A. 57, 59, this 
court, in a case where a trespasser upon a construction train was in- 
jured through a négligent collision, said: 

"Actionable négligence présupposes some duty oweii to the person asserting 
a right of action by the défendant, and a breacli of that duty. What was the 
rehition between the deceased and the receiver? What duty was due by the 
receiver to hini? He was uot a passenger. The train was a construction 
train, and persons other than employés were rigidly excluded therefrom. He 
knew tlie rule of the railroad in this partieular. He did not hâve the per- 
mission of the conductor or other employé on the train as an excuse for his 
présence, and thus we are not called upon to deal wlth the question as to 
whether the consent of an employé, who had no ix)wer to consent, would cre- 
ate a relation and Impose a duty towards him. His présence on the train 
was unknown to those operating it. He was therefore unlawfully upon a 
train not intended for passengers, and, but for his own wrongful conduct in 
intruding himself there, would not hâve lost his life. He was not willfully 
injured. There was no Intent to bring about the collision whieh cost him his 
life. His présence on the train being unknown, the rule which requires, the 
exercise of ordinary care to avoid unnecessary injury to a trespasser after his 
I)resence and danger are observed has no application. The défendant, upon 
the faets, owed no duty to the deceased, and no action wlll lie for the négli- 
gence of the servants of the plalntiff by whieh the collision occurred. Ac- 
tionable négligence eonsists in the failure to exercise that degree of care to- 
wards the plaintiff which was due to the plaintiff by the défendant under the 
ciircunistances of the case. That the servants of the défendant were under 
an obligation to exercise care in the movement of trains in order to prevent 
collisions may be conceded. This duty they neglected. But that was not a 
duty owed to the deceased under the facts of this case, and the breach of 
duty by which the collision occurred was not a duty to the deceased." 

To the same effect are the cases of St. L. & S. F. Ry. Co. v. Bennett, 
69 Fed. 525, 16 C. C. A. 300, and Northern Pacific Railway v. Jones, 
144 Fed. 47, 49, 75 C. C. A. 205. 

Stripping the case of ail else, the trial judge submitted the plain- 
tiff's case solely upon the count which charged a violation of the Ten- 
nessee statute regulating the opération of railway trains, and upon the 
question as to whether the railway company had complied with that 
statute. The applicable statute is as follows: 

Shannon's Code Tenn. § 1574, subsec. 4: 

"Every railroad company sliall keep the engineer, flrenian, or some other 
person upon the locomotive, aiways upon the lookout ahead ; and wbeu any 
person, animal, or other obstruction appears upon the road. the alarm whistle 
shall be sounded, the brakes rmt down, and every possible means employed 
to stop the train and prevent an accident." 

Shannon's Code Tenn. §§ 1575, 1576: 

"Every railroad company that falls to observe thèse précautions, or cause 
tîiem to be observed by its agents and servants, shall be respoiisible for ail 
damages to persons or property occasioned by, or resultlng f rom, any accident 
or collision that may occur. 
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"No railroad company that observes, or causes to be observed, tbese précau- 
tions sball be responsible for any damage done to person or property on its 
road. The proof that it has observed sucb précautions sball be upon tbe 
Company." 

It will be observed that by the express terms of the statute the bur- 
den of showing compliance with the statute is placed upon the rail- 
road company. The observation in Virginia & S. W. Raiiway Co. v. 
Hawk, 160 Fed. 348, 87 C. C. A. 300, that the burden was upon the 
plaintifï to show noncompHance was pure obiter, being in no way in- 
volved in the case. It was an erroneous statement of the law, for 
we hâve in many cases recognized and applied the statute as control- 
hng in this court. 

The construction of this statute by the Suprême Court of the state 
lias also been regarded as furnishing a rule of décision for this court, 
when such interprétation is plain and consistent. The undoubted in- 
terprétation of this statute by tlie Tennessee court is that the précau- 
tions prescribed are mandatory, and that, while an impossibility is not 
to be understood as required, nevertheless every précaution required 
niust be followed so far as time will permit. Although that eminent 
jurist, Justice Cooper, in Holder v. Railroad, 11 L,ea (Tenu.) 170, 
178, expressed grave doubt as to the correctness of the ruling that the 
omission of a précaution which would hâve been plainly useless is 
ground of Hability, yet it is well settled that there is a statutory lia- 
bility whenever there is a failure to coniply fully with the statute, so 
far as time will allow, and that it is no défense to show that the omis- 
sion could not hâve contributed to the accident. Chattanooga Tran- 
sit Company v. Walton, 105 Tenn. 415, 420, 58 S. W. 737. 

This disposes of the exception reserved to the charge because the 
court charged the jury that if the whistle was not blown the statute 
was not complied with, if there was time to blow, although the failure 
to blow had nothing to do with the collision. 

So, also, has the statute been construed as entitling the plaintifï to 
recover in a case when the statute was applicable, irrespective of his 
own contributory négligence, however great. L. & N. R. R. Co. v. 
Burke, 6 Cold. (Tenn.) 45; Raiiway Company v. Foster, 88 Tenn. 
673, 13 S. W. 694, 14 S. W. 428 ; Railroad Company v. Acufif, 92 Tenn. 
36, 20 S. W. 348. This construction as to the absolute character of the 
statutory liability has been repeatedly followed by this court. Western 
& Atlantic Ry. v. Roberson, 61 Fed. 593, 603, 9 C. C. A. 646 ; Byrne 
V. Kansas City, etc., Raiiway, 61 Fed. 605, 614, 9 C. C. A. 666, 24 L. 
R. A. 693; Rogers v. Cincinnati, etc., Railroad, 136 Fed. 573, 69 C. 
C. A. 321. 

The learned trial judge, notwithstanding the character of the de- 
ceased as a trespasser guilty of great négligence, instructed the jury, 
in accordance with the settled construction of the Tennessee statute, 
that such négligence must be regarded as a mitigation of damages, 
but would not go in bar of the action. In view of the arbitrary char- 
acter of the statute in imposing an absolute liability, regardless of the 
négligence of the plaintiflf, the Tennessee court has construed it as 
for the benefit of the gênerai public, and not applicable to employés 
while about the service of the company. L. & N. R. R. v. Burke, 
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G Cold. 45 ; Railroad v. Rush, 15 Lea, 145, 149 ; Railroad v. Holland, 
117 Tenn. 257, 96 S. W. 758. 

For the same reason the court has limited the opération of the stat- 
ute to cases in which the intent that it should apply is manifest. Thus, 
in Railroad v. Rush, 15 Lea (Tenn.) 145, 149, it was said by the court, 
speaking by Justice Cooper: 

"But lu view of the stringent terms of tlie act, and the manifest object of 
the Législature, the court has. uot extended its provisions to every case which 
mlght be embraced in its gênerai language." 

Thus it has been held not to apply to a passenger on a train injured 
by a collision brought about through failure to comply with its terms. 
The liability in such a case must dépend upon common-law principle. 
L. & N. R. R. Co. V. McKenna, 75 Tenn. 313. 

In Holder v. Railroad, 11 Lea (Tenn.) 176, it was held that there 
was no statutory liability unless the injury was the direct resuit of be- 
ing struck by a moving train. An animal running ahead of a moving 
train was injured by jumping off of a trestle. It was held that, not 
having come into collision with the train, the liability would dépend 
upon common-law principles. 

In Railroad v. Reidmond, 11 Lea (Tenn.) 205, and Railroad v. How- 
ard, 90 Tenn. 144, 19 S. W. 116, it was held that the statute does not 
come into opération until the person, animal, or obstruction cornes 
within striking distance of the train. We followed and applied this 
construction in Rogers v. C, N. O., etc., Railway, 136 Fed. 573, 69 
C. C. A. 321. 

In Railroad v. Burke, 6 Cold. (Tenn.) 45, and Railroad Company v. 
Rush, 15 Lea (Tenn.) 145, 150, it was said that: 

"ïhe statute was intended for the beneflt of the gênerai public, not for 
the servants of the company." 

In accord with this are Railroad v. Robertson, 9 Heisk. (Tenn.) 
276, and Haley v. Railroad, 7 Baxt. (Tenn.) 239, where it was ruled 
that the statute did not apply to employés about its yards. 

In Cox V. Railroad, 2 Leg. Rep. 168, it was held to hâve no appli- 
cation to a stranger in the switching yards. Nor in any case where the 
plaintifï is a servant whose négligence contributed to the collision. 
Railroad v. Rush, 15 Lea, 145. 

In Railroad v. Hicks, 89 Tenn. 301, 17 S. W. 1036, the statute was 
held not applicable to a railway employé using a railway vélocipède in 
discharge of bis duty. 

In Railroad v. Holland, 117 Tenn. 257, 96 S. W. 758, it was again 
held that the statute is for the benefit of the gênerai public only, and 
was not applicable to an employé using a vélocipède for his own con- 
venience and without consent of the company. 

In Rogers v. Railroad, cited before, we held the statute not appli- 
cable to men doing construction work, whose duty kept them on or 
about the track, although not the direct servants of the railway com- 
pany, but employés of a contractor doing such work for the company. 

The court below submitted the case to the jury upon the single 
question as to whether the statute had been complied with, though he 
expressed the opinion that every requirement of the statute had been 
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complied with which was possible after tbe car was' seen or could 
hâve been seen, saying very plainly, however, that they nuist for them- 
selves détermine this question of fact. Upon this single issue the 
jury manifestly found for the plaintiiï. It is now urged that there 
was no such conflict in the facts as to make an issue to go to the ju- 
ry, and that the court erred in not directing a verdict. Upon this point 
we hâve carefuUy examined the record, and are convinced that there 
was some material évidence upon which it was right to take the opinion 
of the jury. Thus, the men upon the engine say that they were upon 
the lookout ahead and did not see the approaching hand car until they 
were practically within a car length of it, and that they put on the 
brake and shut ofif steam, but before the brake could take efifect the 
collision occurred, and that there was no time to do anything more. 
The speed of the train was about 15 miles per hour, and that of the 
hand car about the same. The survivors upon the hand car say that 
they saw the stack and front of the engine at a distance of 200 yards ; 
that they applied the brake, and did ail they could to stop the car ; 
that it was slowing down, but, seeing a collision almost certain, they 
jumped off. Now it is plain that if the train could be seen by those 
upon the hand car at a distance of 200 yards, the lookout upon the en- 
gine ought to bave seen the hand car nearly as soon. The only ob- 
stacle to a clear vision for a mile or more was a summer morning fog 
hanging on the river where it was crossed by the railway bridge. 
There was a conflict of opinion as to the thickness and height of this 
fog at this bridge, and as to its eflfects in hiding the approach of the 
train and hand car to each other. It cannot be said that there was 
not material évidence from which the jury might hâve inferred that, 
if the men on the engine had been as watchful for persons or obstruc- 
tions upon the track as the statute, under the construction of the Ten- 
nessee court, required them to be, they might hâve seen this hand car 
before they say they saw it, and might hâve had time to bave donc 
more than they actually did do when they did see it. If, therefore, 
the statute was applicable upon the facts of the case, there was no er- 
ror in letting the plaintiff go to the jury upon the question of whether 
it had been complied with so far as possible. 

The learned counsel for the plaintifï in error now urge very strong- 
ly that upon the undisputed facts of this case the statute was not ap- 
plicable, and that it was error to subniit to the jury any question as 
to whether its rigid requirements had been complied with. They urge 
that, if it was not applicable, the company was under no other duty 
with respect to the plaintifïs as trespassers upon its hand car than to 
do ail that could be done after this hand car was actually observed 
to be in danger of coming into collision with the train. It is also said 
that under the ruling in L. & N. R. R. Co. v. McKenna, 7.5 Tenu. 
313, the statute does not apply when a passenger is injured in consé- 
quence of a collision which might hâve been avoided by observance of 
the statute, and that the liability muSt rest upon common-law princi- 
ples; that under this construction of the statute, the statute had no 
application, even if the deceased be regarded as rightfully being trans- 
ported as a passenger upon one of the company's vehicles. The diffi- 
culty which lies in the way of considering the case in either aspect is 
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tliat the case was tried out below upon the theory that tlie statute was 
applicable and had been complied with. The court so charged the ju- 
ry, and no exception to this was reserved. Nothing is better settled 
than that a charge not excepted to below cannot be assigned as error 
in a court of review. Some of the cases in which this plain rule of 
practice has been applied are Rogers v. Ritter, 13 Wall. 317, 320, 20 
L. Ed. 417, Upton v. McLaughlin, 105 U. S. 640, 644. 26 L. Ed. 1197, 
Storm V. U. S., 94 U. S. 76, 81, 24 L. Ed. 42, and Express Co. v. 
Kountze Bros., 8 Wall. 358, 19 E- Ed. 457. 

But it is said that the déniai of a peremptory instruction includes 
cvery ground upon which it ought to hâve been granted, whether 
stated or not. We hâve never regarded this court as concluded by 
the reasons stated by a trial judge for bis action upon a motion for a 
peremptory instruction upon the close of the évidence. If the ruling 
was right upon any ground, it would be folly to reverse. Neither bave 
we required that the grounds or reasons upon which such an instruc- 
tion was asked should be always stated by counsel and shown by the 
record, when such déniai is relied upon as error under an exception 
reserved, as seems to be the practice in the Seventh Circuit Court of 
Appeals. Adams v. Shirk, 104 Fed. 54, 43 C. C. A. 407. We havc 
indulged the presumption, whether such a motion was allowed or dis- 
allowed, that it embraced an insufficiency of évidence upon any clear 
issue upon which the case was submitted to the jury. But we think 
this practice should not apply when it involves, as it does hère, the 
necessity of holding that the court ought to hâve peremptorily in- 
structed the jury upon a matter of law in direct conflict with the the- 
ory upon which the parties had tried the case, and with the charge of 
the court that the statute was applicable, to which no exception was 
taken. It is not just to the parties, nor to the trial judge, to permit 
this question to be raised for the first time in this court, when, as 
hère, it is shown upon the record that the converse of the point now 
made was ruled by the court below, and no objection reserved. 

Judgment affirmed. 



KIJIE R. CO. V. SCHUI/rZ. 

(Circuit Court of Appeals, Sixtli Circuit. Novemlier 10. 1900.) 

No. 1,022. 

1. Trial (§ 14.3*) — Questions fok .Tury— Co.NFUcxrNG Evidexih. 

Wliere the question whetlier the watchman at a railroad crossing low- 
ereJ the gâtes while a certain train was passing niight hâve bail a iiear- 
liig on a case on trial, and the «-atchinan's testiiuony was eontradictory, 
the question A\-as one for the jury. 

\Fa\. Note.— For other cases, see Trial, Cent. Big. §§ M2. .'!43; Dec. Dig. 
« 14a.*J 

2. IlAiLROADs (§ 328*) -Accidents at Crossing — Contriiîutory Xegi.kience. 

PliiintifE was driving with a load of lumber over the tracks at a street 
Crossing of defendant'g raiU'oad. when the wagon was struck b.v a passing 
engine and lie was in.i'ured. There were six tracks, and on the outside 
track, which was the second froni that on which he was struck. cars 

*For other cases see same topic & g number in Dec. &. Am. DigB. 1907 to date, & Rep'r Indexes 



760 173 FEDEUAL EEPOKTElî. 

wero stnndius:, wliieli obslructed the view. There were ar.ates nt tlif «'oss- 
ing in cliarse of a wiitcliman, wlilch w<n-e iip wlicn plaintif!:' drove in ; liut 
wliether tliey wero closed when a train ]]as.seil, just prior to tliat, or 
wlietlier, if not. plaiutiff obsorved the fact, was left uncertaiu by tlie évi- 
dence. l'Iaintifl' was faniiliar wltli the crosaiusî and Icnew it was danser- 
ons. HcJih that it was iiis duty to stop and listen before driving ou (b(> 
thronsli track, wbere he was s'tnicli, if liis view was so obstructed t'iat 
he could not see, and tliat in failina; to do so, and In driving on tlie track 
witliout exercisins any care whatever to aKcertain wbether a train or 
engine was a|)]]roachins, he was gnilty of conti'ibntory négligence. 

TEd. Note. — For otUer cases, see Itailroads, Cent. Di.?. §§ 1057-1070 ; Dec. 
Dig. § 328.*] 

In Error to the Circuit Court of the United vStates for the North- 
ern District of Ohio. 

Action by August F. Schultz, guardian of Jolin Balke, against the 
Erie Railroad Company. Judgment for plaintiff, and défendant brings 
error. Reversed. 

I. T. Siddall, for plaiutiff in error. 

R. B. Nevvcomb, for défendant in error. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

SEVERENS, Circuit Judge. The défendant in error brought thi.s 
action as guardian for John Balke, who is allegecl to be insane, against 
the Erie Railroad Company, to recover damages for an injury to his 
ward, resulting from the négligence of that company in failing to 
close its gâtes at a street crossing in the city of Cleveland, or other- 
wise give him vvarning of an approaching engine when he was at- 
tempting to cross its tracks. The case was tried before a jury, and 
there was a verdict and judgment for the plaiutiff. 

The circumstances of the case appear to be thèse: The tracks of 
the Company at the place where the accident and injury happened run 
approximately east and west. The street called Broadway, on which 
Balke was traveling, runs nearly north and south, slightly diagonally. 
There were gâtes on the north and on the south sides of the tracks, 
of which there were six in number, which were raised and lowered 
by a watchman in a tower near by, in order to prevent persons using 
the street from coming upon the tracks while trains or locomotives 
without trains were passing or about to pass over the crossing. About 
midday of November 5, 190C, Balke, a fairly intelligent man, about 
55 years of âge, familiar with the locality, was driving a two-horse 
wagon heavily loaded with lumber, coming from the south and pro- 
ceeding across the tracks to the north. Shortly before he got to the 
railroad, a freight train passed through going east. The gâtes were 
up when Balke came to the track. A string of freight cars was stand- 
ing at his right on the south track, which was used as a dead or storage 
track. He passed over that track, and over the one north of it, on 
which the freight train passed east, and was going over the next 
one, which was the main line for west-bound trains, when his wagon 
was struck in the rear wheel by an engine backing down from the 

"'^riT other cases see same topic & § numbbb in Dec. & Am. Di^s. 1907 to date, & Hcp'r Indexas 
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east. Balke, who was sitting- on the load, with liis legs hanging over 
to the east, was thrown over his load to the ground, falling upon his 
back, and receiving a severe in jury at the back of his head. It was 
several months before he got aboiit, and ever since the accident he has 
given indications of physical impairmcnt, and also of serions mental 
disturbance, on account of which the plaintiff was appointed his 
guardian. 

It is not questioned that the gâtes were standing up, and that no 
warning was given Balke as he came upon the railroad. The négli- 
gence of the Company is beyond doubt. The matters of controversy 
relate to the question of contributory négligence on the part of Balke. 
It seems clear from the record that he drove upon the tracks, and 
that he continued to advance, absorbed in méditation, until his horses 
were almost up to the track on which the engine was coming from 
the east, if they were not already upon it, when he was aroused to his 
péril by the shout of a man near by coming from the north. He then 
looked first one way and then the other, lashed his horses with his 
whip, and got partly over. It is urged in his exonération that he had 
a right to assume that the way was clear from the fact that the gâtes 
were up, and that his view to the east was obstructed by the cars 
standing on the storage or dead track. 

Before we take up the question which we shall mainly consider, it 
is necessary to state some further facts. The watchman who operat- 
ed the gâtes from the tower testified that while the freight train was 
passing east he took a bucket and went down the ladder for some coal, 
and when he was part way up the ladder, returning, he became alarni- 
ed, and going up quickly saw Balke's péril, and called out to him to 
stop, which Balke did not do, because, as the witness thought, he did 
not hear him. His testimony as to whether he put down the gâtes for 
the freight train was confiicting. At one time his testimony indicated 
that it was improbable, if not impossible, that he put them down. At 
another he affirmed the contrary. It was his duty to bave put the 
gâtes down, and his testimony that he did so was self-serving. It 
was a question for the jury to détermine what was the right inference 
to be drawn. The court construed ail of his testimony upon that 
point to mean that he put the gâtes down for the freight train and 
lifted them afterwards. But, as we bave said, it was a question for 
the jury to settle. 

Upon this subject counsel for the défendant below requested the 
court to instruct the jury as follows : 

"(4) If you find from the évidence introdueed in this case that jnst before 
tlie accident a train passed on the traclts, and that the gâtes were not lowered 
while siich train passed, and that this occurred in the présence of Ballîe, then 
lie wonld hâve noticed that the gâtes were not l)eing operated, and would hâve 
no ri,i;ht to rely upon thein ; and if his view of the track as he approached it 
was so obseured by cars standing upon the side track that his vision could be 
of no service in enabling him to know of the approach of a train, then it was 
liis duty to listen for the train, and, if necessary, because of the noise of his 
wagon ov ;iio noise of the train which had just passed, then he should hâve 
stop])ed to listen before driving upon tiie crossing ; and if you iind that he 
would not bave t>een injnred, but for his failure so to do under such circnm- 
stances. then plaintif!: cannot recover, and your verdict should be for the de- 
fendant. 
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"(5) If Balke kuew tbul the gâtes were not lowered for a train that passed 
on the east-bound traek, theu it becnme bis duty to use ail reasonable précau- 
tions for bis own safety, in light of the fact that tliey were not in usie: and 
sueh care required that he shall look tor an aiiproaching train or engine, and, 
if he could hâve seen the engine in time to hâve avoided tlie collision, bad lie 
looked, he was himself négligent, which would preclude him or bis guardian 
from recovery." 

If the facts were as assuined in thèse requests, particularly the fifth. 
it would take away tlae ground for the assiimption by Balke that the 
way was clear becatise the gâtes were tip ; for he would hâve kuown 
that they were not being operated, and therefore that he must look ont 
for himself. The situation was practically the same as if there were 
no gâtes there. And in that case his heedlessness was so gross, when 
he should hâve been alert and watchful, that the imputation of négli- 
gence would be unavoidable. The place was one of grave danger. 
Trains and engines running light were frequently passing to and fro. 
He had a heavy load, which could not be quickly moved out of the way. 
True, there was a string of cars standing on the dead track, which for 
a time would obscure his view to the east. Whether he could bave 
seen the engine in time to bave stopped after passing that obstruction 
soon enough to bave avoided the danger is in fair doubt. It seems 
from the record probable, but not certain, that he could. If he could 
not, it was his duty to stop and listen. But he took no care whatever. 
His conduct was the same as if there had been no railroad crossing 
there. Apparently he assumed that, the gâtes being up, he had no 
need to watch. That it is incumbent on one crossing a railroad, who 
cannot, on account of obstructions, look along the track, to stop, if 
necessary, to listen, has been often held. 

In the case of Shatto v. Erie Railroad Co., 121 Fed. G78, .59 C. C. 
A. 1, where a string of cars prevented Shatto from looking along the 
track of a railroad crossing a city street, Judge Day, delivering the 
opinion of this court, said: 

"Once through the opening by a lior.se"s length, and he was practically upi>n 
the main traek. with no ]:)r()b;ible means oï escape from death or injury. Ile 
could see notbiug, and a strong wind l'i'om the south was blowlng up the track, 
and carrying the Sound of aiiy npproachiug train from tbe norrh away from 
him. Under such circumstancos, he was bonnd to use the only seuse whieb 
could help him to avoid danger with the more vigilance." 

Judge Thayer used similar language in delivering the opinion of the 
Circuit Court of Appeals for the Eighth Circuit in Chicago, etc., R. 
R. Co. V. Pounds, 83 Fed. 217, 37 C.'" C. A. 113, where he said: 

"A railroad track is in itself a warning of danger, beeause tr;iiiis may be ex- 
pected at auy moment. Therefore tUe courts bave repeatedly dcclared that a 
person is as a matter of law gullty of contril)utory négligence, if he drives 
npou a crossing without making a vigilant use of bis sensés of siglit and hear- 
ing. If either of thèse sensés is impaired, or for any reason cannot be exer- 
cised to advantage, he ought to be the more vigilant in the use of the other." 

In Chicago & N. W. Ry. Co. v. Andrews, 130 Fed. 6-5, 72, 61 C. 
C. A. 399, several other cases are cited where the same rule was ap- 
plied to like conditions. And in the case of McCann v. Chicago, M. 
& St. P. Ry. Co., 105 Fed. 4S0, 41 C. C. A. 5G6, it was said by the 
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Court of Appeals for Ihe Seventh Circuit of the négligence of the 
plaintiff in such circumstances that : 

"If lie could not hear, he was under ail the more obligation to use the 
sensés lie liad." 

There can be no doubt that it is the generally acceptée! rule of dé- 
cision. Exceptional circumstances mav exist in which it may be less 
strict, as in the case of C, N. O. & t. P. R. Co. v. Farra, 66 Fed. 
496, 13 C. C. A. 602, where a woman was driving down through a deep 
eut upon a railroad with two small children, one of them in her lap, 
in a carriage, at a time when she knew no regular trains were passing, 
and was struck and injured by a spécial train moving 40 or 50 miles 
an hour. She could not see the train until she got down to within 
a" few feet of the track. She had not stopped, but she was attentive 
to the situation, and had been listening to hear anyipassing train, and 
her horse was walking. We sustained a judgment for the plaintiff; 
but we recognized the gênerai rule, Judge Lurton, who delivered the 
opinion, saying: 

"The gênerai rule would, of course, deuiand that a vigilant use should be 
mado of the eye in looking îinrt of the ear in heariug. The failure to exercise 
thèse faculties by one approaching a c-rossing wonld be such a departure from 
the observance of that degree of caution exercised by prudent i>ersons at such 
crossings, as to raise. under ordinary circumstances, an inference of négligence, 
about which reasonable men would not disagree." 

Thus far we hâve considered the case upon the assumption that 
there was évidence from which the jury might hâve found that the 
gâtes had not been put down for the f reight train going east, and that 
Balke knew this; and upon that state of facts, we hâve held that he 
was not entitled to recover. The learned judge assumed the facts to 
be otherwise, and charged the jury as if the facts were established 
according to his understanding. He said: 

"What was the eonduct of Balke, under ail tbe circumstances and conditions 
that surrounded hlm as he was crossing those tracks? The open gâtes were 
an invitation to him of safety. As I said a moment ago, that does not mean 
that he must not use his faculties to discover whether there is danger or not; 
but it âoes mean that he is in a d;,'T( rent position, that his mind is less charged 
with a sensé of danger, than occurs when a person approaches a railroad 
crossing at which there are not gâtes and a gatenian." 

Upon the question whether the court should hâve instructed the 
jury that the plaintiff was not entitled to recover because of his own 
négligence, a majority-of the court are of opinion that the judge would 
not hâve been justified in taking that course. This view is induced 
largely by the fact that the record does not show with sufficient clear- 
ness whether Balke could hâve seen the approaching engine for a 
sufficient time after he had passed the obstruction and got a view to 
the east to hâve enabled him to stop before he drove upon the track. 
As upon a new trial the situation may be more definitely shown, we 
forbear further discussion of this aspect of the case. 

The judgment must be reversed, and a new trial awarded. 
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UNITED STATES v. ATLANTIC COAST LINB R. CO. 

(Circuit Court of Appeals, Fourth Circuit July 14, 1009.) 

No. 893. 

3, AcTios (§ 18*)— Civil or Ceiminal— Interstate Carriers or Live Stock— 

TWESTÏ-ElGIIT HOUR LAW. 

An action by tlie United States against a railroad company to recover 
tlie penalty imi>osed for violation of Act June 29, 1906, c. 3594, § 1, 34 
Stat. 607 (U. S. Comp. St. Siipp. 1907, p. 918), relatiiig to tlie carriage of 
live stock and knovvn as tlie "ïwenty-Eiglit Hour Law," is a civil suit, witli 
ail the incidents of such a suit 

[Ed. Note.— For other cases, see Action, Cent Dig. §§ 95-104 ; Dec. Dig. 
I 18.*] 

2. Carriers (§ 37*) — Interstate Carriers of Live Stock — Twentï-Eight 
HouB Law. 

It is no défense to such an action for "Ivnowingly and willfully" vio- 
lating the statut© that the défendant inade rules requiring its employés to 
comply with the same, and that its failui'e to do so was through the nég- 
ligence of an employé and in violation of its rules. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 37.*] 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Norfolk. 

Action by the United States against the Atlantic Coast Une Rail- 
road Company to recover the penalty for violation of the twenty-eight 
hour lavif. Judgment for défendant, and plaintifï brings error. Re- 
versed. 

This is a writ of error to a judgment of the District Court for the Eastern 
District of Virginia, rendered in an action of debt vvherein the United States 
was plaintiff, and the Atlantic Coast Line Railroad Company, a corporation 
engaged in Interstate commerce, was défendant. This action was brought to 
recover a penaltv of live huudred dollars for a violation of Act June 29, 1906, 
c. 3594, § 1, 34 Stat 607 (U. S. Comp. St. Supp. 1907, p. 918), known as the 
"Twenty-Eight Hour Law." The first section of the act reads as follows: 
" « » * ^Q railroad, express company, car company, common carrier other 
than by water, or the receiver, trustée or lessee of any of them whose road 
forms any part of a line of road over which cattle, sheep, swiue, or other ani- 
mais shall be conveyed from one state or territory or the District of Columbia 
into or through another state or territory or the District of Columbia, or the 
owners or masters of steam, salling, or other vessels carrying or transporting 
cattle, sheep, swine, or other animais from one state or territory or the Dis- 
trict of Columbia into or through another state or territory or the District of 
Columbia, shall confine the same in cars, boats, or vessels of any description 
for a period longer than twenty-eight consécutive hours wlthout unloading the 
same in a humane manner, into properly equipped pens for rest, water, and 
feeding, for a period of at least flve consécutive hours, unless prevented by 
storm or by other accidentai or unavoidable causes which cannot be anticipated 
or avoided by the exercise of due diligence and foresight: Provided, that upon 
the written request of the owner or person in custody of that particular ship- 
ment, which written request shall be separate and apart from any printed 
bill of lading, or other railroad form, the time of confinement may be extended 
to thirty-six hours. In estimating such confinement, the time consumed In 
loading and unloading shall not be considered, but the time during which the 
animais hâve beeu confined wlthout such rest or food or water on Connecting 
roads shall be Included, it being the intent of this act to prohlbit their con- 
tinuous confinement beyond the period of twenty-eight hours, except upon the 

•For other cases see same topic & § ndmbek in Dec. & Am. Digs. 11)07 to iate, & Rep'r Indexe» 
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contiugencies hereinbefore stated: Provided, that it shall not be reqnired that 
sheep be unloaded lu the niglittime, but where the tlnie expires in tlie uiglit- 
time iu case of slieep tlie same may continue in transit, to a suitable place for 
unloading, subject to the aforesaid limitation of thirty-six hours." 

The déclaration states that on the 15th day of April, 1907, the défendant 
Company was, and has ever since beeu, a common carrier and railroad cor- 
poration, operatlng a road over which cattle, sheep, swine, and other animais 
are conveyed froni the state of North Carolina into the state of Virginia, and 
that on the said 15th day of April it uudertoolî and promised to couvey from 
Aulander, in North Carolina, to Norfolk, in Virginia, certain cattle, namely, 
three calves, for which a bill of lading in due form was made ont and dellvered 
by the défendant to the consignor; that on the same day the calves were 
loaded by the défendant in one of its freight cars at Aulander for trausporta- 
tion to Norfolk, which car was not supplied wlth food and water ; and that 
in conveying the said calves between the points above mentioned the défend- 
ant knowingly and willfuUy kept the same continuously conflned in said car 
for a period longer than 28 consécutive hours, to wit, for 50 consécutive hours, 
wlthout unloading them in a humane mauner Into properly equipped pens 
for rest, water, and feeding. The défendant pleaded nil débet, upon which plea 
issue was joined, and thereupon the iiarties flled a written stipulation, waiving 
a jury, and submitting the whole matter of law and fact to the court. 

The following is the agreed statement of faets upon which this case was 
determined by the lower court: 

"On April 15, 1907, Conduetor E. L. Hollingsworth, on north-bound local 
■freight train, carrying cars known as 'pedlers,' used for pickiug up freight at 
varions stations en route, at Aulander, N. C, loaded on one of thèse pedlers 
cars three calves, crated, consigned to Mr. C. R. Kobinson, Norfolk, which were 
diily entered on waybill, copy of which is hereto attached, and at the same time 
he received from the agent at Aulander a conductor's live stock report, form 
26.5, copy of which, with blanks unfilled, is hereto attached for illustration, 
upon which were entered the notations as indicated on the waybill. This train 
had a small engine and was overloaded with cars, and the conduetor was di- 
rected to leave five or six of the cars at Ahoskie, with the waybill for the same, 
to be picked up by a following through freight train. The conduetor did not 
examine the bill upon which the calves were noted, and when he left the car 
containing the same at Ahoskie, to be picked up by a later through freight 
train, he failed to call the agent's attention to the fact that it contained thèse 
calves. For this reason the car was not forwarded promptly, and arrived at 
Pinners Point on the night of April IGth, and, there being no facilities for the 
delivery of live stoclv at night to the Union Stockyards in Berkeley, the par- 
ties to whom delivery was to be made, they were delivered to the consignée on 
the 17th Inst. The company has ruies which are delivered to train masters, 
yard masters, station agents, conductors, and others concerned in the transpor- 
tation of live stock, and posted in the bulletin books at designated points, 
which conductors are required to read and sign, the latter to inform the train 
master that they had read the eircular, whicli proliibits the carrying of live 
stock for more than 28 consécutive hours wlthout being withln that period fed 
and watered, copy of c-ircular hereto attached. In addition to this eircular, 
the company has a rule, which station agents and conductors are required to 
obey, that upon the shipment of live stock télégraphie notice is sent to the su- 
perintendent of the district over wliich the shipment moves, who in turn is 
required to notify the station of destination. Thèse rules are rigidly enforced. 
and a violation of them, when brought to the attention of the proper officiai, 
is foUowed by suspension or dismissal as the gravity of the case may require. 
In this partieular case, the ofCending conduetor, Hollingsworth, made a state- 
ment, copy of which is hereto attached, admitting his fault In not obeying the 
rules of the company, and he was promptly discharged from the service of tlie 
company for this and other violations of the rules, before the institution of 
this suit. The calves were not unloaded for rest, water, and feeding between 
the time they were loaded at Aulander, on the isth of April, 1907, at 10:;j(> 
o'clock a. m., and their arrivai at Pinners Point, and were not unloaded until 
the 17th of April ; they having been kept continuously confined in the car and 
in the crate iu which they were shipixid during the time just stated." 
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L. L. Lewis, U. S. Atty., for plaintifï in error. 

Wm. B. Mcllwaine and D. Tucker Brooke, for défendant in error. 

^ Before PRITCHARD, Circuit Judge, and KELLER and McDOW- 
ELL, District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). The 
statute under which this action was instituted is entitled: 

"An act to prevent cruelty to animais wliile lu transit by rallroad or otiier 
ineans of transportatlon f roiu one state or terrltory or the District of Colutnbia 
into or tlirough anotlier state or terrltory or tlie District ot Columbia," etc. 

Thus it will be seen that the purpose of the statute is to prevent any 
common carrier engaged in transporting interstate commerce from con- 
fining cattle, sheep, swine, or other animais in cars, boats, or vessels 
for a longer period than 38 consécutive hours without unloading the 
same in a humane manner into properly equipped pens for rest, water, 
and feeding, for a period of at least 5 consécutive hours — 

"unless prevented by storm or other accidentai or unavoldable causes which 
eannot be antleipated or avoided by the exercise of due diligence and fort^ 
slght." 

The enactment of this law does great crédit to our lawmakers, and 
it should be construed in the spirit in which it is written. Humane in- 
stinct forbids that we should cruelly treat or otherwise abuse dumb 
animais. It is true that, by virtue of Divine authority, they are under 
the dominion and control of man; yet we are taught from the same 
source that we should use ail means in our power to prevent them from 
being subjected to unusual or cruel treatment. It was undoubtedly 
the purpose of Congress in the enactment of this law to make ample 
provisions for the protection of animais while being transported by in- 
terstate carriers. 

According to the greater weight of authority, a suit of this character 
is treated as being a civil proceeding. In the case of Atcheson v. Evart, 
1 Cow. 389, 391, which was an action to recover statutory penalty, 
Lord Mansfield said that : 

"Pénal action is as uuich a civil action as au action for money had and 
received." 

Also in the case of Jacob v. United States, 1 Brock, 530, 525, Fed. 
Cas. No. 7,157, Chief Justice Marshall, in discussing this phase of the 
question, said that : 

"Such an action is a 'civil cause' under the ninth section of the judlclary 
act of 1789 (Act Sept. 24, 1780, c. 19, 1 Stat. 7G), dcfiuing the jurisdiction of 
the District Courts." 

The principal question to be determined is as to whether the défend- 
ant Company "knovvingly" and "willfully," within the meaning of the 
statute, kept the calves in question continuously confined in the car in 
which they were loaded, as stated in the déclaration, for a period 
longer than 28 consécutive hours, without unloading them for rest, 
water, and feeding. The duty enjoined upon the company by the 
statute is plain and explicit, and as to its true meaning tliere can be no 
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doubt. The only instance wherein the company is released from per- 

forming this duty is — 

"when prevented by storm or other accidentai or unavoidable causes whic-U 

cannot be anticipated or avoided by tbe exercise of due diligence and fore- 

sight." 

The proper construction of the foregoing provision must necessarily 
détermine the question involved in this controversy. It is insisted by 
counsel for plaintiff in error that this is a pénal statute, and that it 
was passed in the interest of the pubhc, imposing upon the company a 
penalty as a punishment for doing a prohibited act, and that the words 
■'knowingly" and "willfully" import an evil intent, and, therefore, in 
order to sustain a verdict in favor of the plaintiff, it must appear that 
the act complained of was knowingly and willfully committed in the 
sensé in which thèse words are used where one is charged with a crim- 
inal offense. It has been decided a number of times that the statute 
in question is not a criminal one, and that it should not be construed 
according to the strict rules by which courts are governed in criminal 
cases. 

In the case of Armour Packing Co. v. U. S., 153 Fed. 1, 82 C. C. 
A. 135, 14 L. R. A. (N. S.) 400, it was held: 

"But no evil intent is essential to an offense whicli is morely malum pro- 
hibitum. The simple purpose to which the act forbidden, in violation of the 
statute, is the only criminal intent requisite to the conviction of a statutory 
offense which is not mahim in se. Bisliop on Statutory Crimes, § 596b; 1 
Bishop's Criminal Law (8th Ed.) pt. 4, §§ 343, 345." 

This case was finally carried to the Suprême Court of the United 
States. That court, in passing upon this point, said (209 U. S. 85, 
28 Sup. et. 437, 52 L. Ed. 681) : 

"While intent is in a certain sensé essential to the commission of a crime, 
and in some classes of cases it is necest^ary to show moral turpitude in order 
to make out a crime, there is a class of cases within which we think the one 
under considération falls. where purposeb doing a thing prohibited by stat- 
nte may amount to an offense, and that tiie act does not involve moral tur- 
pitude or moral wrong." 

In the case of N. Y. Cent. & H. R. R. Co. v. U. S., 165 Fed. 833, 91 
C. C. A. 519, the Circuit Court of Appeals for the First Circuit, in 
passing upon this question, said : 

"The word 'willfully' is sometimes used in statutes and indictments, aud 
sometimes omitted from them, for very différent reasons. In order that there 
shall be a punishable evil intent, the criminal law ordinarily requires that 
there shall be a knowledge of facts, and when with a knowledge of the facts 
is combined an in.iurious resuit which the actor foresaw, or might reasonably 
hâve foreseen, ail the law ordinarily implies by the word 'willfully' is ac- 
complished." 

In the case of United States of America v. Union Pacific Railroad 
Company (decided January 15, 1909) 169 Fed. 65, the Circuit Court 
of Appeals for the Eighth Circuit, in referring to a suit of this char- 
acter, said: 

"The défendant dénies that its failure to unload the said live stock in ac- 
cordance with the law was in any way willful or from unavoidable cause 
which could hâve been antlcipatcd by tlie exercise of due diligence and fore- 
sight, but, on the contrary, avers that the said failure was wholly caused by 
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the great and unnsual press of business, botli on the tracks of tlie défendant 
aiirt its stockyarrts, causing delnys at the meeting ])oints of its trains, and 
l'ailures of Its eugines, both tlioso carrying tlie cars aforesald and tliose 
drawing other trains, which aft'eeted and delayed tlie train carrying tlie said 
live stock, and alone caused the said Uve stock to be coufined beyoïid the timo 
liniited by law. Counsel for défendant eontend tliat the word 'willfully,' as 
eniployed in the statute, necessarily implies an evil jnirpose or bad motive, and 
iiaA'e in thelr brief coUected and reviewed many cases dealing with tins word. 
VVe fiiid no occasion, however, to follow theni throvigh this maze of autliority. 
ïlie word is hère employed in connection, not witli a crime, or ofCense nialnm 
in se, but with an offense pureiy statutory subjecting the offender to a civil 
action only. In view of onr former rnliiigs on tliis question, we are of opinion, 
and so hold, that as hère employed the word ineaiis only the intentional doing 
of an act forbiddeu by the statute. * * * ïo liold that some evil purpose 
or bad motive must be shown in order to eonstîtnte a cause of action under 
section 3 of the act of June 29, lOOG, would, in onr opinion, thwart the obvious 
jiurpose of the législation. It can hardly be conceived tliat any reputable car- 
rier would deliberately and designedly, because of ill will or other malevolent 
feelings towards tlie dumb animais or their owners, fail to conform to the rea- 
sonabie and humane requirements of the law. If the iaw be operative only to 
restrain the possible exercise of such evil and perverse disposition, it would 
hâve little, if any, scope of opération." 

As appears from the agreed statement of facts, Conductor Hollings- 
worth, on a freight train carrying cars known as "pedlers," used in 
picking up freight at varions stations en route, at Aulander, N. C, 
loaded on one of thèse cars three calves, crated, consigned to Mr. C. 
R. Robinson, at Norfolk. It also appears that the shipment was duly 
noted on the waybill, and that the conductor received from the agent 
at Aulander a conductor's hve stock report, form 2G5, upon which was 
entered the notations as indicated on tlie waybill. It appears from the 
testimony of the conductor that the train had a small engine, and, being 
consequently overloaded with cars, he was directed to leave five or six 
of the cars at Ahoskie, with the waybills for the same. It also appears 
that the conductor did not examine the waybill upon which the calves 
were noted, and, when he left the car at Ahoskie, he failed to call the 
attention of the defendant's agent at that place to the fact that it con- 
tained the calves in question ; that, owing to bis f ailure to do so, the 
car was not promptly forwarded and delivered, and that the car con- 
tainiiig the calves did not reach Pinners Point until the 17th day of 
April, two days after their shipment, and were kept confined continu- 
ously during that time in the car in which they had been loaded at 
Aulander until the day on which they were delivered at Pinners Point. 
It also appears that the calves were not unloaded for rest, water, and 
feeding between the time they were loaded at Aulander and the time 
they were unloaded at Pinners Point. 

It is true that the défendant company, by its rules, which are deliv- 
ered to train masters, yard masters, station agents, conductors, and oth- 
ers employed in the transportation of live stock (and which conductors 
are required to read, sign, and to inform the trainmaster that they 
bave read the circular), prohibits the carrying of live stock for more 
than 28 hours without being, within that period, properly fed and wa- 
tered. It also appears from the statement of facts that the company 
bas a rule to the effect that upon the shipment of live stock télégraphie 
notice is sent to the superintendent of the district over which the ship- 
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ment moves, and who, in turn, is required to notify the station of des- 
tination ; tliat thèse riiles are rigidly enforced, and, in case there is a 
violation of them, the party thus offending is suspended or dismissed, 
as the gravity of the case may require. Conductors and station agents 
are required to obey this rule. It also appears that tlie conductor in 
this instance admitted that he did not obey the rules of the company, 
and it further appears that he was discliarged from the service of the 
company for this and other violations of the rules before the institu- 
tion of this suit. 

That the failure of the conductor to examine the vvaybill upon which 
the calves were noted, and his failure to call the attention of the de- 
fendant's agent at Ahoskie to the fact that it contained thèse calves, 
was inexcusable négligence on his part, cannot be denied. But it is 
insisted by défendant below that, inasmuch as the company took the 
précautions hereinbefore mentioned to insure a strict compliance with 
the law on the part of its conductors, agents, and other persons, such 
action on its part is sufficient to relieve the company from liability, 
notwithstanding its agent, the conductor, wholly neglected to perform 
the duties enjoined upon the company by the statute. And the question 
naturally arises as to whether this is a valid défense under the stat- 
ute. It is well settled that a corporation can oaly act through its 
agents, and, such being the case, it necessarily follows that a lack of 
foresight and due diligence on the part of those acting as agents in 
complying with the statute is négligence. Therefore,.in this instance, 
we think the corporation has, within the meaning of the statute, "know- 
ingly" and "willfully" failed to comply with the law, notwithstanding 
the fact that there may bave been no evil motive or intent in the trans- 
action. In other words, we think a négligent failure to comply with 
the law, with a knowledge of facts as shown in this instance, is will- 
fui failure. 

The case of Montana Central Railway v. U. S., 164 Fed. 400, 90 
C. C. A. 388, involved a shipment of horses, and the answer filed there- 
in averred, among other things, that long prior to the time the ship- 
ment in question was made the défendant company, by printed circu- 
lars and otherwise, addressed to its agents, notified them of the condi- 
tions and requirements of the act, and also stated to them that they 
•were required to conform strictly with the requirements of the same, 
and that afterward a circular was issued, addressed to ail agents, yard 
masters, and others in the employ of the company, again requiring of 
them strict compliance with the law, and that both of thèse circulars 
were duly posted. It was further averred that the failure to unload 
the horses for rest, water, feeding, etc., was due to the forgetfulness 
and unintentional neglect of its train dispatchers at Great Falls, etc. 
This case was heard by the Circuit Court of Appeals for the Ninth 
Circuit, and, inr disposing of the contention of the défendant to the 
efifect that, inasmuch as it had taken the pains to advise its agents 
and other employés as to the provisions of the statute, and had also 
compelled ail such persons to conform strictly to the instructions con- 
tained in the circulars for the observance of the act, Judge Ross said : 

"The sole défense is fhat the statute imposes the penalty only on the car- 
rier who 'knowingly' and 'willfully' fails to comply with its provisions ; and it 
173 P.— 49 



770 173 FKDEKAL KEPOKTEK. 

is carnestly conteiulcd for tlic ])linntifî lu error tliat the eompany hère did iiot 
'laio^-iugly' and 'willl'iiUy' confine tlie liorses for tlie time and under t!u> cir- 
cnnistances stated. Its connsel insists that tlie ease, if not a criminal ouc, ia 
at ieast of u criminal nature, and that to It Kliôiild be applied tlie sanie strict 
rules of construction and of évidence vvliicli are applied in criminal prosecu- 
tions. lu tliat contention lie is supported by tlie cases of UnittMi States v. 
Louisville & N. R. 11. C'a. (I). C.) 157 Fed. 970. and United States v. Illinois 
C'entral Kallroad Company (I). C.) 156 Fed. 182. But we are unable to take 
that vievv of the matter. We do not undenstand tlie statute to make a vio- 
lation of its provisions a crime. It is true that a penalty is iinposed for its 
violation; but the penalty is a jiecuniary oue only, whicb Consress ex]u-essly 
provlded shall be recovered by civil action in the name of the United States, 
having, as we think, the ordinary incidents of a civil action. ïbis view is 
in accord with that taken of tlie saine and of a .siiiiilar statute in the case of 
United States v. Southern Pacific liailroad Company (I). C.) 1.07 Fed. 4,'59, 
United States v. Central of Georgia Railway Cbmiiany (D. C.) 1-57 Fed. 895, 
United States v. Philadelphia & Reading Railway Company (D. C.) 100 Fed. 
096, and United States v. Baltimore & Ohio S. W. R. R. Co. (C. Q A.) 159 Fed. 
3.3, 86 C. C. A. 228. The eompany. being a corporation, could, of course, only 
act through agents, and its aiiswer expressly allèges that the horses in ques- 
tion were contined on its cars in violation of its statutes hy reason of the over- 
sight, forgetfulness. and unintentional neglect of its train dispatchers. As 
was held by the court below, we think the facts as expressly alleged in the an- 
swer négative the claim that the failure to rest, feed, and water the horses 
was not the resuit of knowledge and willfulness on the i>art of the eompany. 
It knew through its agents, and through tliem only could know, that the 
horses were loaded on its cars, when their transportation comnienced, where it 
should rest, water, and feed theni as required by the statute, instead of doing 
which, through its agents, it continued to carry them in its cars longer than 
the statutory period of 28 hours without rest, feeci. or water. When the eom- 
pany did this. accordiug to its «wn averments. by and through the only uieans 
it transported or could transport thein, at ail, naniely, its agents, we do not 
think that it ean be heard to say that it did not do so 'knowiugly and will- 
fully.' " 

It cannot be reasonably contendecl that the faihire of the eompany in 
this instance to tmload the calves "in a humanç manner into properly 
equipped pens for rest, water, and feeding," was due to "storm or 
other accidentai or unavoidable causes which cannot be anticipated or 
avoided by the exercise of due care and foresight." It was admitted 
by the conductor that he neglected to examine the waybill upon which 
the calves were noted, either before or at the time he left the car con- 
taining the same at Ahoskie. This was clearly négligence on his part, 
and on account of which he was very properly removed by the eompa- 
ny. The négligence of the conductor in this respect was the négli- 
gence of the eompany, and clearly renders the corporation liable under 
this statute. 

If the publication of circulars, as well as rules, delivered to train 
masters, yard masters, station agents, and others concerned in the 
transportation of live stock, and posted on bulletin boards at designated 
points, which conductors are required to read and sign (and the latter 
to inform the train master that they bave read the circulars), which 
prohibits the carry ing of live stock for more than 28 hours without be- 
ing within that period properly fed and watered, is sufficient to re- 
lieve the eompany from liability for the acts of its servants and agents, 
the corporation would thus be enabled to practically nullify the stat- 
ute and render its provisions nugatory. The défendant bases its dé- 
fense upon the ground that a corporation can, in advance, by the pub- 
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Jication of letters, circnlars, and otherwise, as to the duties to be per- 
formed by its servants, agents, etc., placed itself in a position vvhere, 
notwithstanding the fact that its agents may violate the lavv with im- 
punity, the corporation cannot be reached by the statute which was 
passed for the express purpose of requiring at its hands the perform- 
ance of a duty which is imperative and cannot be avoided, except as 
hereinbefore stated. A simple statement of the proposition cîearly 
shows the fallacy of the theory as a défense in this instance relied upon 
by the défendant. 

We hâve carefully considered the varions cases cited by counsel for 
défendant in support of their contention ; but we do not think that we 
are governed by the rule laid down in thèse cases in the considération 
of this controversy. It follows, from what we hâve said, that the judg- 
ment of the court below must be reversed. Inasmuch as this case was 
tried wholly upon an agreed statement of facts, we would, if the sum 
recoverable by the United States were definitely fixed by the statute, 
direct the entry of a judgment therefor; but, inasmuch as section 3, 
Act June 29, 1906, prescribes a penalty of not less than $100 nor more 
than $500 for a violation of its provisions, there is hère matter of dis- 
crétion to be exercised by the trial court, and the course followed in 
Rathbone v. Board of Com'rs, 83 Fed. 125, 27 C. C. A. 477, by the 
Circuit Court of Appeals for the Eighth Circuit, is not hère appli- 
cable. 

The judgment of the court below is therefore reversed, and the case 
will be remanded for further proceedings in accordance with the views 
herein expressed. 

Reversed. 
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CO. et al. 

(Circuit Court of Appeals, Fourth Circuit. July 13, 1909.) 

No. 883. 

1. B.'VÎS'KETTPTCT (i 01 *) — INVOLU.XTARY PETITION — CoEl'OEATIOK — NATITBE OF 

Business — Rfrden of Proof. 

On an Involuntary haiikruptcy pétition against a corporation, the bur- 
den is on petitioner to sliow hy a jn'epondernnce of tlie evideuce that the 
corporation condueted a business whleh could be properly tprined "manu- 
factnriug," "trading," or "mercantile." 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 137, 138; Dec. 
Dig. § 91.*] 

2. Bankruptcy (§ 72*)— Involuntary Bankruptcy— "Manufacturino Cor- 

poration." 

ïhe terni "manufacturing," as used in the banliruptcy act of 1898, au- 
thori^ing involuntary hankruptfy against corporations engaged in luiinufac- 
turing, embraces only such corporations as are engaged in manufacturing 
as a business and seiling their wares on the market, dolng those things 

•For other cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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usually done by tbose who not only manufacture thelr wares and goods, 
but i)l;H'e them on tbe inarket for sale eitber by wholesale or retail. 

rBfl. Note. — For otber cases, see Bankniptcy, Cent. Dig. § 17; Dec. Dlg. 

§ 72.* 

For other définitions, see Words and Pbrases, vol. 5, p. 4364; vol. 8, p. 

7710. 

Wbat persons are subjeet to bnnkruptcy law, see note to Mattoon Nat. 
Bank v. First Nat. Bank, 42 C. C. A. 4.] 

3. Bankeuptcy (§ 72*)— Involuntaky Bankbuptcy— Consteuction Coepora- 

Tiou— Manufactuking. 

Where a corporation's articles provided that tbe corporation's activities 
should be tbe roofing of buildings and other structures, tbe installation 
of heatiiig apparatus, tbe construction of bouses and otber structures, and 
tbe carrying- on of a gênerai rooflng, beatlng, and construction business, 
and such was tbe corporation's principal business, its inanufaeturlng being 
only incideutal thereto, it was not eugaged in manufacturing witbin tbe 
bankruptcy act of ]8!)8, and was not snb.ioK-t tboreto. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 17 ; Dec. Dig. 
I 72.*] 

4. BAKKEUPTCY (§ 91*)— COEPORATIONS— COBPORATE BUSINESS— EVIDENCE. 

Evidence that a corporation's predecossors in business had sold consid- 
érable mercliandise was irrelevant on tbe issue wbether tbe corporation 
was a manufacturing or business cor{K>ration witliin tlie bankruptcy act. 

""' Note. — For otber cases, see Bankruptcy, Cent. Dig. § 138; Dec. Dig. 
§ 91.*] 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk, in Bankruptcy. 

Involuntary bankruptcy proceeding by the Merchant & Evans Com- 
pany and others against the Walker Roofing & Heating Company, In- 
corporated. From an order adjudging défendant a bankrupt, it ap- 
peals. Reversed. 

In this case a pétition for Involuntary bankruptcy was iiled against tbe 
appellant by tbree creditors, and a receiver appointed. It is alleged In the 
pétition that the company "is and bas been engaged principally in manufac- 
turing, trading, and mercantile pursuits," and the act of bankruptcy charged 
is its exécution of a deed of gênerai assignment. The Company, answering, 
denied the allégations as to the character of its business, and denied that it is 
within the purvievv of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 544 
[U. S. Comp. St. 1901, p. 3418]). Tbe matter was referred to the référée, who 
held that It was not such a corporation as was amenable to tbe bankrupt law ; 
tbat it was ensraired in roofing and iustalling stoiini beat in Ijuildiiias, and man- 
ufacturing nothing except as incident to tbe particular job; that, although 
it kept on hand corniccs and things of tbat kind, tliis was siniply to enable It 
to carry out its own work. In tbe report of tbe référée was a sunimary of tbe 
évidence. The creditors excepted to this report, and. after argument, the dis- 
trict judge adjudged tbe company to be a bankrupt within the true intent and 
meaning of tbe Acts of Congress rclating to bankruptcy. From that order this 
appeal was granted. 

Robert M. Hughes (W. W. Starke and J. D. Hank, on the brief), 
for appellant. 
Edward R. Baird, Jr. (G. R. Swink, on the brief). for appellees. 

Before PRITCHARD, Circuit Judge, and KELLER and McDOW- 
ELL, District Judges. 

*For other cases see saœe topic & § numbee In Dec. & Am. Digs. 1907 to date. & Rep'r ladexe» 
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PRITCHARD, Circuit Judge (after stating the facts as above). 
The only question to be determined is as to whether the appellant Com- 
pany "is and bas been engaged principally in manufacturing, trading, 
and mercantile pursuits." The burden is on the petitioner in a pro- 
ceeding of this character to show by a prépondérance of évidence that 
the Company conducted a business which could be properly termed 
"manufacturing," "trading" or "mercantile." In re Tayîor, 102 Fed. 
728, 42 C. C. A. 1 ; Chicago Co. (D. C.) 104 Fed. 67; In re Quimbv, 
126 Fed. 167, 61 C. C. A. 111; Loveland, Bankruptcy (3d Ed.) 276, 
277. 

The référée, in bis report, among other things, made the following 
statement as to the facts upon which be based bis report : 

"Several witnesses were examined, and, except for the statement tliat the 
alleged bankrupt, In the course of Its business, occasionally allowed the ma- 
chinery of Its establishment to be used for cutting ont plates of tin rooflng for 
other concerns, there was no évidence of any Ivind which difCerentiated this 
case from the case of McNichol Construction Company, decided by the Judge 
of this court, in wliieh it was held that a constmction company was not a 
manufacturing company within the meaning of tho statute. The alleged bank- 
Tupt m this case was ongaged in putting on roofing and installing steam beat 
in buildings. It manufactured notbing ; its duties simply being to go on the 
roof of the hoiise and eut tin, or other roof covering, to suit the particular job. 
and to complète the work in that particular. It is true that it kept on hand 
cornices and things of that kind, but this was simply in order to enable it to 
carry ont its gênerai purpose, and not for the purpose of sale in the gênerai 
course of trade." 

The following is a summary of the évidence taken before the réf- 
érée: 

"The record shows: That prior to July 18, 1008, F. B. Walker conducted 
a gênerai rooflng and heating business in the eity of Norfolk, Va. That in 
conducting said business he operated a shop or plant in which was installed 
certain machinery. That he carried a stock of materials on hand. On July 
18, 1908, this business was transferred to the Walker Rooflng & lleating Com- 
pany, Incorporated, which continued the business until August 6, 1908, when 
it executed a gênerai deed of assignment to J. D. Hank, trustée. A pétition 
In bankruptcy was flled about August 29, 1908. The receiver in bankruptcy, 
John W. Oast, Jr., testified that on bis appointment as such receiver he took 
charge and caused a careful inventory to be made. This inventory showert 
machinery on hand of about $903, stock on hand of about $2,000 ; that the 
machinery consisted of two comice brakes, squaring machine, a sot of roUcrs, 
etc., used for the purpose of makiug cornice work from galvanlzed iron lu 
sheets, eutting, edgiug, soldering, and rolling tin from box tin, and also used 
for the purpose of making furnace casings, heating pipes, gutters, etc., and 
also other small machinery in the factory ; that lu stock there was considérable 
box tin and galvanlzed iron in sheets ; that from an inspection of the books 
there were no présent contracts on hand sufiicient to use this materlal in stock ; 
that the only merchandise exchanged since the transfer to the company was 
wlth the Columbia Stove Company at actual cost. Mr. OdendthaX of that 
company testified that the exchange was purely for accommodation, and the 
goods were billed at cost ; that the books showed a large number of accounts 
witb varions concerns and people In this city for merchandise, and no labor 
was charged. One of thèse accounts was examined, and it showed that in less 
than one year merchandise had been dellvered to the Bohn Rooflng & Cornice 
Company engaged in simllar business, to an amount of about $900, of which 
amount about $34 was returned in kind, and the balance paid for in cash. 
That thèse accounts were, however, contracted before the incorporation of the 
company now sought to be adjudicated bankrupt, and were sold altogethcr at 
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<;ost. F. B. Walker, testlfying in behalf of the alleged bankrapt, stated that 
their principal business was rooflns and heating ; that they did not manu- 
facture auything ; that they did not use the machinery to manufacture any- 
thlug; that the company had not bought any niaterial, except for partieular 
contracts, and the niaterial was used, or to be used, on thèse partieular con- 
tracts ; that tlie eonipany purchased tin in rolls as well as in boxes, and pur- 
ehased some castings and piping already niade up, and some cornice worl< 
made up. He also testified tliat the company had bought about $2,000 of box 
tin' and galvanized iron in sheets ; that they did oui y contractlng business, 
and, in explaining tlie accounts roferred to l>y the receiver, stated that they 
exchanged materials with otlier dealers when in need of a partieular kind of 
material, and that same would be i-etnrned in kind and vice versa. Geo. B. 
<;rovv, for petitioners, testified that he was in a similar business, and was ac- 
quainted with the alleged bankrupt's business ; that the cornice brakes re- 
ferred to by the receiver were used for the purjiose of making up cornice de- 
signs, and that thèse designs were made up from sheets of galvanized iron ; 
that the designs can be purchased made up, but there is a saving In the priée 
of more fhau 25 per cent. : tliat liox tin is not placed on a roof in that shape, 
Init that it is eut, squared, edged, soldered, and rolled; that it eau be pur- 
c-liased either in boxes or lu rolls, but that the priée of box tiu is about 25 
Iter cent, cheaper thau rolled tiu." 

In enacting this provision of the bankruptcy law it was evidently 
the ptirpose of Congress to exempt construction and other companies 
from its provisions vi'here maiiufacturing is incident to the principal 
business in which they are engaged. While it was the purpose of Con- 
gress to stibject those engaged in manufacuring, trading, and mercan- 
tile pursuits to the provisions of the bankruptcy act, nevertheless those 
who framed the act in question were undoubtedly cognizant of the 
fact that in many instances manufacturing is a part of and an incident 
to the main business, and yet in such cases it cannot be said that manu- 
facturing is the principal business in which such companies are en- 
gaged. It is the manifest intention of the act to reach those who are 
engaged in manufacturing as a business, and as such sell their wares 
on the market and 'do those things that are usually done by those who 
not only manufacture their wares and goods but place them on the 
market for sale either by wholesale or retail. 

In this instance there is a lack of proof to show that the appellant 
was principally engaged in manufacturing, trading, or mercantile busi- 
ness. This court in the case of Butt v. MacNichol Construction Com- 
pany, 140 Fed. 840, 72 C. C. A. 252, held that a construction or con- 
tractlng company did not come within the term "manufacture." That 
opinion is based upon the principle that, even though such companies 
may make things for use in their construction work that would be 
"manufactured" if made by a company for that spécial purpose, yet 
the making of such things by a construction company is only incident 
to their principal business and constitutes but a step in finishing the 
final product — such, for example, as a hotise, which, when completed, 
is permanently attached to the soil and thereby becomes a ]3art thereof , 
and in itself is not to be classed among those things that are subject to 
sale or exchange as incident to manufacturing, trading, or mercantile 
business. 

Sec, also. Contractors' Co. v. Ilill Co., 148 Fed. 832, 78 C. C. A 
522; Hall & Kaul Co. v. Friday, 158 Fed. 593, 87 C. C. A. 23; Kings- 
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ton Realty Co., ICO Fed. 445, 8? C. C. A. 40G ; K. Y. Tunnel Co. (C. 
C. A.) 16() Fed. 284. 

One of the best means of ascertaining the character of the business 
of a particular company is by an examination of the provisions of its 
charter in that respect. The following, contained in the charter of the 
appellant company, is an expHcit statement as to the purposes of the 
Company : 

"The piirposos for wliich it is foniied are to roof buildings and otluT strnc- 
tnres, to install heatlng iippumtus in tlie saine ; and contract for and build 
liouses or other structures and engage in a gênerai rooflug, heatUig, and con- 
struction business." 

While it has been held that the charter of a company is not conchisive 
in this respect, yet this, among other things, is évidence which should 
be considérée! in determining the cjuestion as to the character of the 
business in which this company was engaged at the time the pétition 
was filed herein. Not only does the charter Hmit the extent and cliar- 
acter of the business in which this corporation was engaged, but it 
cleariy defines the same ; and this, taken in connection with the other 
évidence before the référée, shows conclusively that this company did 
not hâve any principal business not contemplated by its charter. 

Act March 3, 1867, c. 176, 14 Stat. 517, was much broader in its 
scope in this respect than the présent law. It included "ail moneyed 
business or commercial corporations and joint stock companies," while 
section 4 of the présent act includes only "corporations engaged prin- 
cipally in manufacturing, trading, printing, publishing, or mercantile 
pursuits." That the modification of this provision of the act of 1867 
in this respect as found in the présent law was intended to inure to the 
benefit of the debtor, for the reasons hereinbefore stated is unquestion- 
ed. This is fvllly borne out by the rule announced in the case of Phila- 
delphia & Lewes Trans. Co., In re (D. C.) 114 Fed. 403; U. S. Hôtel 
Co., In re, 134 Fed. 225, 67 C. C. A. 153, 68 L. R. A. 588 ; and Mac- 
Nichol Construction Co., In re, 140 Fed. 840, 72 C. C. A. 252. 

It appears from the évidence that this company within less than a 
year had delivered to the Bohn Roofing & Cornice Company engaged 
in a similar business, merchandise amonnting to about $900, of which 
amount about $34 was returned in kind and the balance in cash, and 
this fact is relied upon to support the contention that this company 
was engaged in a trading and mercantile business. However, the rec- 
ord shows that thèse accounts were contracted before the company 
now sought to be adjudged a bankrupt was incorporated and were sold 
altogether at cost. This évidence, therefore, was not material in so far 
as the issue involved in this controversy is concerned, and does not in 
the slightest degree tend to support the contention that the business 
in which the appellant was engaged is subject to the provisions of the 
bankruptcy law. The whole course of business carried on by the ap- 
pellant cleariy indicates that its principal business was that of roofing, 
heating, and construction ; and that the articles manufactured and 
thus kept on hand were merely used as incidental to the business in 
which the alleged bankrupt was engaged. 

We bave carefully considered the cases relied upon by the appellee, 
and are of the opinion that they are not applicable to the case at bar. 
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For the reasons hereinbcfore stated, tlie jiidgment of the lower 
court is reverscd, and the case is remanded with instructions to pro- 
ceed in accordance with the views herein expressed. 

Reversed. 



WEIR et al. v. R.OUNTK.EE. 

(Circuit Court of Appeals, Eiglitli Circuit. October 28, 1909.) 

No. 3,080. 

1. Commerce (§ 10*)— Négligence op Cari!iee~Liat!ility— IjAW Governixg. 

Tlie liability of a railroad coinpany for an iiijury resulting from its 
négligence, in the absence of any eontroUing fédéral statute relating to 
Interstate commerce, is governed by tbe law of the state where the in- 
jury oceurred, whether statutoi-y or the commou law as construed by its 
courts. 

[Ed. Note.— For other cases,, see Commerce, Cent. Dig. § 8; Dec. Dig. 
§ 10.*] 

2. Carriers (§ 307*)— Liability eoe Négligence— Injuey to Express Messen- 

ger— Conthacts LiMiTiNo Liability. 

Under the provisions of Gen. St. Kan. 1901, §§ 5857, 5858, making rail- 
road companios liahle for ail damages to persons or property causod by 
their négligence, and for injuries to employés through their négligence or 
that of other employés, which, as construed by the Suprême Court of the 
State, render void any contract limiting such liability, a contract between 
an express company and a railroad Company that the former shall iu- 
demnlfy aud save the latter harmless ag.iinst any liability on account of 
the injury or dcath of any employé of the ex])ress company while in the 
cars or about the platforms of the railroad company, whether resulting 
from its négligence or otherwise, and a second contract between the ex- 
press comjjany and an employé by which the employé assumes ail risks 
of accidents or injuries while riding on the cars of any railroad, and ex- 
pressly ratifies the contract between the express coinpany and railroad 
company, and agrées to save the express company harmless from any lia- 
bility thereon, wherever such contracts were made, are iiot available as 
a défense to au action against the railroad company by the widow of the 
employé to recover danuiges for his death, occurring in Kausas through 
the alleged négligence of the railroad company. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1252 ; Dec. Dig. 
§ 307.* 

làmitations of llabllitv for personal injuries to passengers, sec note to 
Clark V. Gréer, 32 C. C. A. 301.] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Missouri. 

Suit in equity by Levi C. Weir, W. H. Damsel, and Charles Steele, 
président and trustées of the Adams Express Company, against Amy 
T. Rountree. Decree for défendant, and complainants appeal. Af- 
firmed. 

E. L. Scarritt (William C. Scarritt and EHiott H. Jones, on the brief), 
for appellants. 

Eng-ene F. Ware (Biddle & Lardner, Edwin Frieze, and Ware, Nel- 
son & Ware, on the brief), for appellee. 

•For o*heT cases see same topic & § numeeb in Dec. & Am. Digs. 1007 to date, & Rep'r Indexe» 
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Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WM. H. MUNGER, District Judge. 

WM. H. MUNGER, District Judge. In this case complainants, as 
président and trustées of the Adams Express Company, filed their bill 
in the Circuit Court against Amy J. Rountree, alleging that the Adams 
Express Company entered into a contract vvith the St. Louis & San 
Francisco Railroad Company, whereby the railroad company engaged 
to transport express matter for the Adams Express Company over its 
hne of road, and the employés having charge of the express matter 
should be transported over the road, for a considération named, and 
it was a part of the contract between the said express company and the 
railroad company that the — 

"sald express company sbould Indemiiify and save harmless the said railroad 
company from ail elaims, demanda, damages, actions, costs, and charges to 
which the said railroad company may be sub.ieet, or which it may be re- 
quired to pay by reason of any iujiiry or loss of life sufCered or sustained by 
aiiy ajrent or employé of the said express company while in, npon, or abont 
any of the cars or station platforms of the said railroad company, whether 
sueb injuries or loss of life arise from the négligence of the employés of the 
said railroad company or otherwise." 

The bill further alleged that in January, 1904 — 

"one H. R. Kountree entered into an agreement in wrlting with the said ex- 
press coinpany at the elty of Omaha, in the state of Nebraska, for his em- 
ployuieut with it as an express messenger, whereby the said Rountree did 
exi)ress and agrée that, whereas, the duties of said employment may require 
that he should be in, upon, or about, or travel on, the cars and conveyances of 
certain railroad companies and that the said railroad eompanies require of 
the said express company as a condition of their permitting said Rountree 
to be in, upon, or about, or travel ou, their cars in the performance of said 
duties, that they should be indemnified by said express company against and 
released from ail llability for and in respect of any damage or Injury which 
juight be sustained by the said Rountree, or for his death, in the course of 
such employment, whether same be occasioiied by the négligence of said rail- 
road companies or otherwise, in considération of the premis«s and of his em- 
ployment as aforesaid at a stipulated rate of compensation he, the said 
Rountree, did assume ail risks of accidents and injuries which he might 
meet with or sustaiu in the course of his employment, whether occasioned or 
resulting by or from the gross or other neglig(>nce of any corporation engagc^^l 
in operating any railroad, or of any employé of any such corporation, or other- 
wise, and whether resulting in his death or otherwise, and did thereby ex- 
pressly agrée to indemnify and save harmless the said exiiress company of 
and from any and ail elaims which might be niade against it at any tinte by 
any corporation under any agreement which the said express comi>any hart 
theretofore made or might thereafter make, ai-ising ont of any claim or re- 
covery by him, the said Rountree, on his part, or by or on the part of his rep- 
résentatives, or any damages sustained by him or tliem by reason of any in- 
jury to liim or by reasou of his death, whether such injury or death resulted 
from the gross négligence of any such railroad coi"poration or any employé 
of any such corporation or otherwise, * * * and he did thereby expressly 
ratify ail agreements theretofore made by the said express company with any 
corporation ownlng any railroad. and especially the said contract hereinbefore 
mentioned between the said express company and the said St. Louis & San 
Francisco Railroad Company, relative to the ultimate llability of the said 
express company to save said railroad company harmless from damages oc- 
casioned to the said Rountree through the négligence of the said railroad 
company or its employés, and he, the said Kountree, did expressly agrée to 
be bound by said agreement as fully as if he wei'e a party thereto." 
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The bil] further allèges that while lie was upon the St. Louis & San 
Franciseo Railroad, in charg-e of certain express matter being carried 
and conveyed upon the line of said road, and while the said train was 
near the city of Columbus, in the state of Kansas, on or about Febru- 
ary 14, lOOfi, said train and the car in which the said Rountree was 
being carried and conveyed as aforesaid was wrecked, and thereby the 
said Rountree was so injured that bis death resulted therefrom a short 
time thereafter. The bill further allèges that the défendant Amy J. 
Rountree, widow of said H. R. Rountree, deceased, bas commenced an 
action in the district court of Cherokee county, Kan.. against said St. 
Louis & San Francisco Railroad Company, to recover the sum of 
$10.000 as her damages alleged to be sustained by reason of the death 
of said H. R. Rountree, caused by the négligence of said railroad 
Company and its employés, etc. The bill further allèges that the rail- 
road Company, in its answer in said action, set forth the contract refer- 
red to between the said railroad company and the said express Com- 
pany, and the contract between the express company and said H. R. 
Rountree, but that the district court of Cherokee county, Kan., bas 
sustained a demurrer to said answer, holding that such contracts were 
void and did not constitute a défense to said action. 

Complainants in their bill pray that the court order and decree 
that the défendant Amy J. Rountree exécute and deliver to the said 
St. Louis & San Francisco Railroad Company a good and sufficient 
release, under hand and seal. of ail claims, clemands, and causes of 
action arising out of the injury or death of the said H. R. Rountree. 
hereinbefOre referred to, or connected with or resulting therefom, to 
be of the same force and efïect as though the same had been executed 
by the said H. R. Rountree under bis hand and seal during his lifetime. 
and that a writ of injunction issue, commanding the said Amy J. 
Rountree, her agents and attorneys, and ail persons claiming to act 
under her authority. direction, or control, to absolutely desist and re- 
frain from prosecuting her said claim against the St. Louis & San 
Francisco Railroad Company in the district court of Cherokee county, 
Kan. 

To the bill thus filed by complainants the défendant answered, in 
which she admitted the contract between the express company and 
the railroad company and the contract between the express company 
and said H. R. Roimtree, exactly as stated in the bill of complaint. 
Other allégations as to jurisdiction, etc., were admitted. The answer 
contained the following allégation : 

'"l'iie (li'fwidiuit sa.vs that ptirt of tlie services (if tlie said II. R. Rountree, 
l)esi(les tliose of express inessenger, as stated in (•i)nii)lninant's liill. were the 
rtuties of baj-'arase niaster of tlie train on whicli lie was eniployed; tliat the ex- 
pi-ess conipaii.v property was carried in the liaKfraf^e car, and tliat he not only 
had cliarse of the express matter, but also of ail of the baswi^ce ou the train, 
consistiuK of the trnnks and property of the passeiigers, carried iu the said 
iiaîi.tfase car ; and that it was part of his dnty jiiid eiiiployineiit to care for 
and haudle said bassage. Wherefore défendant allèges that lie was an em- 
ployé of the railroad company, as such basgase master, which was a dut.y and 
service se])arate from the express business, and no iiart tliereof. The défend- 
ant says that the said Rountree was killed by, through, ;ind on acoount of the 
gross iiefîlisence of the said railroad company while he was in its emjiioy as 
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saicî railroad f/ompany in the said district court of Clierokee couiity, Kau., a 
court of gênerai jurlsdiction, by thls défendant, sotting forth that the de.ith of 
the said Rountree was caused by the gross négligence of the said railroad 
Company In the opération of its trains, and took place while he was in the ex- 
pres.s aud baggage car of the railroad Company, in charge of the express mat- 
ter and of the baggage of the said train, and in the employ of tlie said ex- 
press Company aud in the employ of the said railroad company as baggage 
master as aforesaid in the said car." 

Other allégations were contained in the answer, which are unneces- 
sary to be considered hère. 

Complainant did not file a replication to said answer, but, on the 
7th day of May, 1909, filed a motion as follows (after entitling the 
case) : 

"Now come the plaintiffs in the above-entitled cause and respectfully move 
the court to enter a decree in this cause in their (avor, conformable to the 
prayer of the bill of complaint, upon the allégations of t\\e said bill of com- 
plaint and of the admissions and statements of fact contained in the answer 
of tlie défendant, for the reason that upon the facts so estaWished the plain- 
tiffs are entitled to the relief i>rayed for." 

Hearing was had on the 8th day of May, and a decree entered that 
plaintiffs were not entitled to the relief prayed for, from which decree 
the plaintiffs hâve taken this appeal. 

One reason why plaintiff is not entitled to the relief asked is that the 
in jury and death occurred in the state of Kansas, and the rights of 
the widow are to be measured according to the laws of that state. We 
need not stop to inquire whether or not the contract in question was 
valid according to the laws of Nebraska, where executed, as the widow 
is not basing her action upon such contract, but upon the statute law 
of Kansas. Whether such contract is available as a défense to her 
action we think determinable according to the laws of Kansas. 

Penn. R. R. Co. v. Hughes, 191 U S. 477, 2-1: Sup. Ct. 132, 48 L. 
Ed. 268, was a case in which the plaintiff shipped a horse from Albany, 
in the state of New York, to Cynwyg, in the state of Pennsylvania. 
The bill of lading contained a clause limiting the carrier's liability to a 
stipulated value in considération of the rate paid, the shipper having 
been offered a bill of lading without such limitation on payment of a 
higher rate, but he signed a mémorandum accepting the contract at 
the lower rate. The horse was injured in the state of Pennsylvania 
by reason of the négligence of the carrier. The owner brought suit 
in the state of Pennsylvania, and the common law, as administered in 
Pennsylvania, held that such limitations in the contract were invalid. 
In the state of New York, where the bill of lading was issued, such 
limitation was valid. The Suprême Court held that the question was a 
local one, to be administered according to the law of the state where 
the injury occurred, and, in the absence of a statute, prohibiting lim- 
itations of that character in the contract, it was to be governed by the 
common law, as construed by the courts of that state. It was further 
held that, as Congress had not, in the exercise of its power over the 
Interstate commerce, legislated with respect to such contracts, that it 
was open to the states to détermine the validity of such a contract. The 
court cited the case of Chicago, Milwaukee, etc., R. R. Co. v. Solan, 
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1G9 U. S. 133, 18 Sup. et. 289, 43 L. Ed. 688, and quoted tlierefrom 
the following: 

"A carrier exerclsing liis calling within a partieular state, although engaged 
in business of Interstate commerce is answeraWe according to tlie law of the 
State for acts of nonfeasance or of misfcasanee committed witliin Its limits. 
* * * The rule pre.scribed for the construction of railroads, and for thelr 
management and opération, designed to protect persons and property other- 
wise eudangered by their use, are strictiy withiu the seope of tlie local law." 

The court then saîd: 

"We can see no différence in the application of the princii)lc based upon the 
nianiier in which the state requires this degree of care and responsibility 
whether enacted into a statute or resulting from the rules of law eiiforced in 
the state courts. The state has the right to promote the welfare and safety of 
those wlthin its jurlsdiction by requiring eommon carriers to be responsible 
to the fuU measure of the los,s resulting from tlieir négligence, a oontraot to 
the contrary notvyHhstanding." (Italics our own.) 

Martin v. Pittsburg & Lake Erie Ry. Ce, 203 U. S. 284, 27 Sup. Ct. 
100, 51 L. Ed. 184, was a case in which a postal clerk was injured by 
reason of the deraihnent of a train in Pennsylvania. The statute in 
that case provided: 

"Wlien any person shall sustain Personal injury or loss of life while law- 
fully engagea or employed on or about the roads, works, dépôts, and premises 
of a rallroad eompany, or lu or about any train or car therein or thereou, 
of which Company such person Is not an employé, the right of action and re- 
covery in ail such cases against the eompany shall be such only as would exist 
if sucli person were an employé, provided that this section shall not apply to 
liassengers." 

It was held that it was a local question, for the state to détermine, 
whether or not the postal clerk was a passenger, and as to the validity 
of a statute of that character. 

Sections 5857 and 5858, Gen. St. Kan. 1901, are as follows: 

"Sec. 5857. That railroads in this state shall be liable for ail damages done 
to persons and property, when done in conséquence of any neglect on the part 
of the rallroad companles. 

"Sec. 5858. Every rallroad eompany organized or doing business in this 
sitate shall be liable for ail damages done to any employé of such eompany in 
conso(iuence of any négligence of its agents, or by any mismanagement of its 
engineers or other employés to any person sustaining such damage." 

The Suprême Court of that state, construing thèse sections, hâve 
held that a railroad eompany could not contract in advance for the 
waiver and release of the statutory liability imposed upon every rail- 
road eompany organized or doing business in that state, and that a 
contract in contravention of this statute was void. Kansas Pac. Ry. 
Co. V. Peavey, 29 Kan. 169, 44 Am. Rep. 630 ; Chicago, Rock Island 
& Pac. Ry. Co. v. Martin, 59 Kan. 437, 53 Pac. 461. In the latter 
case it was said: 

"It is an action Instituted by his widow, as administratrix, under section 
418, Gen. St. 1807, for tbe beneflt of herself and the children of the deceased. 
It is to recover their damages resulting from the death of tlie hnsband and 
father. It is to recover for the injury to them, rather than to the deceased. 
Against their rights the deceased had no authorlty to contract. The cause of 
action for which the plaintiff sues never accrued to him. It could only accrue 
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as a resuit of his death. His stipulation, even if binding on himself, is no 
défense against the statutory right of the plaintiff." 

Again, it is apparent from the facts that it was not contemplated 
that the contract of employment between Rountree and the express 
Company should be wholly performed within the state of Nebraska, 
where the contract of employment. was entered into, but that the serv- 
ice to be rendered was to be in différent states. For that reason we 
think the law of the place bf performance, and where the cause of 
action accrues, should govern. Stone v. U. P. R. R. Co., 32 Utah, 185, 
89 Pac. 715. To illustrate: Suppose a railroad company operating a 
Une of road in two or more states should employ A. to render service 
for it as a brakeman, the contract of employment being made in a 
state in which A. could recover from the railroad company for an 
in jury caused by the négligence of a fellow servant, and he should sus- 
tain an injury in a state in which recovery could not be had because of 
the négligence of a fellow servant. We do not think that it could be 
successfully contended in such case that, because the contract was made 
in the state in which the recovery could be had, it would operate to give 
him a cause of action in the state where the injury took place, contrary 
to the laws of such state; and the converse of the rule must also be 
true. 

For the foregoing reasons, plaintiff is not entitled to the relief 
prayed, and the decree is afifîrmed. 



BALDI V. CEDAR HILL COAL & COKE CO. 

(Circuit Court of Appeals, Eighth Circuit. October 28, 1909.) 

No. 2,934. 

1. Master and Servant (§ 118*)— Opération of Mines— Statutory Provi- 

sions— "Traveling Way." 

The place iu which plaintiff and another were worlcing in a coal mine 
when plaintiff was injured by falliug rocli, while designed for a passage- 
way when completed, but which was then completed only a part of the 
way, held not to hâve been a "traveling way," within the meaning of the 
Colorado statute requiring minlng companles to timber traveling ways, 
but in the nature of a room, for which the company was requlred to fur- 
nish the timbers, to be placed by the workmen. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 118.*] 

2. Appeai and Error (§ 1048*)— Rbview— Discrétion of Coukt— Permitting 

Leading Questions to Witness. 

Permitting leading and suggestive questions to a witness, over objec- 
tion, may constitute réversible error. where the answers elicited are tho 
only basls In the évidence for an instruction given on a material issue. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4141 ; 
Dec. Dig. § 1048.*] 

3. Master and Servant (§ 235*) — Master' s Liability for Injury to Serv- 

ant—Places TO Work— Cabe Bequired of Servant. 

When It is the duty of a master to exercise ordinary care to fumish a 
reasonably safe place for an employé to work, the employé has the right tr> 

*Far other cases sea lame toplc & { nvmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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assume that such (Tuty lias been perfoniiecl, and is iiot required to exercise 
care to discovei- unkiiown dangers, wlilch are iiot plainly observable. 

[Ed. Note. — For otber cases, see Master aiid Servant, Cent. Dig. §!i 710- 
722; Dec. Dig. § 23.5.*] 

In Error to the Circuit Cotirt of the United States for the District 
of Colorado. 

Action by Dominick Baldi against the Cedar Hill Coal & Coke Com- 
pany. Judgment for défendant, and plaintiff brings error. Reversed. 

ly. J. Stark and George S. Redd (George Stidger, on the brief), for 
plaintifï in error. 

Julian G. Dickinson, for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WM. H. MUNGER, District Judge. 

WM. H. MUNGER, District Judge. In this case the plaintiff and 
one Artizoni were engaged in removing coal, dirt, and rock through 
a place which, when completed, was to be used as a passageway or 
entry. They were to receive 50 cents per ton for the coal removed, 50 
cents per car for the rock, and $1.50 per lineal yard for the work 
done. The entryway or room had been constructed to such an extent 
that the face of the room was in the neighborhood of 38 feet from 
the entrance. On or about July 17, 1907, while the plaintifï and Arti- 
zoni were working this place, a pièce of rock fell from the roof, strik- 
ing plaintiff on the foot, injuring it to such an extent that his foot vvas 
amputated a short distance above the ankle. This action was brought 
by plaintiff, and the négligence alleged upon the part of défendant was 
that it negligently and willfully failed to furnish timbers for the pur- 
pose of propping the roof of the mine, and negligently and willfully 
failed to placée timbers in the working place of said mine ; the theory 
of the plaintiff being that this was an entryway, which it was the duty 
of the défendant, under the statute of Colorado, to timber and keep a 
carefui watch over, to see that ail loose coal, slate, and rock overhead 
was carefully secured against falling. The provision of the statute of 
Colorado claimed to be applicable is found in Sess. Laws 1885, p. 138, 
and is as follows : 

"Sec. 4. The owner or agent of every coal mine shall eniploy a practical 
and compétent Inside overseer, to be called a 'nilning boss,' who sluiU keep a 
oarefiil watcli over tlie ventilating apparatus, and the airwaj's, traveling ways, 
pinnps, timbers, and drainage; also, shall see that, as tlie miners advauee thelr 
excavations, ail loose coal, slate and rock overhead are carefully secured 
against falling in or upon the traveling ways. and that suflîcient timber, of 
snitable length and sizes, is furnished for the places where they are to be 
used, and placed in the working places of the mines." 

Under the facts in this case, we do not think the place where they 
were working was a traveling way at the time of the injury. The 
fact that it was contemplated to be a traveling way, and the excava- 
tion was being made for that purpose, did not constitute a traveling 
way until its completion. It was the same as what bas been designated 
as a "room," in which coal is mined, and under the statute it was the 
duty of the défendant to furnish to plaintiff and his compânion, Arti- 

•For other cases see same toplc & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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zotii, the timbers necessary for protecting the roof of the excavation 
from falling as the vvork progressed. But it was not the diity of the 
défendant to place the timbers. This was the duty of the plaintifï and 
Artizoni. But it was the duty of the défendant to furnish the neces- 
sary timbers in the room. Whether or not the necessary timbers were 
furnished, or timbers furnished as requested and called for by Arti- 
zoni and plaintiiï, the évidence is conflicting and unsatisfactory. The 
évidence in this respect, however, was sufficient to go to the jury. 

Error is assigned based upon the overruling of objections to ques- 
tions asked a witness for défendant, which questions and answers 
thereto, were as follows : 

"(). Thèse nieii were to look after their own working place, were they, to 
see if it were safe'r A. l'es. Q. Thèse iiien were inuler contract to drive this 
eiitry, so that it wouUl be a periiuinent place for pulling through or hauliug 
toal 011 ear.s? A. Correct." 

Thèse questions were eaeli objected to as being leading and sug- 
gestive. The objections were well taken. The witness had been in- 
terrogated as to the duties of plaintiiï and Artizoni, the arrangement 
under which they were doing their work, and, while the witness had 
previously answered without objection that the work for which they 
were employed was customary work mining foal, taking the respon- 
sibility of ail other things, digging coal and taking care of the place, 
thèse questions objected to were suggestive of the fact, that had not 
been answered, that they were to see that the working place was safe. 
and that they were under contract to complète this entryway as a per- 
manent place for pulling through and hauling cars of coal. The vital 
importance of the évidence elicited by thèse questions is fully under- 
stood, when we ('onsider the following portion of the instructions of 
the court to the jury, which was duly excepted to: 

"It will be necessavy, in the considération of the évidence, for you to first 
détermine wlietlier or uot the plaintifC and Artizoni were to drive this entry 
and tnrii it over to the company as a conipleted eutry. If you find that to 
be tlie fact, tlieii the plaintifC caniiot recover nnder aiiy condition or any cir- 
cunistances tiiat you iniglit arrive at, because in that eveut it was iucuinlieut 
uTK)n plaintifC and his associate to keep the way in a safe condition until coiii- 
jiieted, and under snch conditions the company would hâve nothing to do witli 
it until conii)leted." 

There was no other évidence, excepting the answers to thèse ques- 
tions, objected to as leading and suggestive, from which the jury would 
be authorized to tînd that the plaintiiï and Artizoni were working un- 
der a contract by which this entry was to be completed and turned over 
to the défendant as a completed entry. They were working, so far as 
the other évidence indicates, as the ordinary miner usually works, and 
under no spécial contract. The défendant, it is true, contemplated 
that. after their work had reached a given point, and connected with 
another entryway, this place in which they were working should be 
used thereafter as an entrance. Leading and suggestive questions and 
answers thereto are not always prejudieial ; but, in view of the in- 
struction thus given, and the fact that the answers to the questions ob- 
jected to were the only évidence upon which the instruction could be 
fairly based, it is apparent that it was prejudieial error, for which a 
new trial must be granted. 
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A ftirther portion of the charge excepted to was in tlie following 
language : 

"Now, eveu tliongli you misht flnd that the défendant is guilty of négligence 
as chargea, yet if you further flnd and believe froin the évidence that the 
plaintiff icnew of tliis dangerous place in the roof, or by exercise of reasonable 
care on his part for Iiig safety he could hâve found out and avoided it, then 
lie cannot recover, because in that event he would be guilty of contributory 
négligence, would hâve assumed the risk, and his recovery is barred." 

This portion of the charge was only appHcable upon the theory that 
it was defendant's duty to provide a safe place for plaintifif to perform 
his work, and its statement of the law relative to assumed risk was er- 
roneoiis in this: That it placed upon the plaintiff the exercise of care 
to find ont whether or not the condition of the roof was dangerous. 
When it is the duty of the master to exercise ordinary care to furnish 
a reasonably safe place for the employé, such employé only assumes 
the risk of those dangers which are known to him or vvhich are plainly 
observable. He has a right to assume that the master has performed 
his duty, and it is not incumbent upon the employé to exercise care to 
discover unknown dangers which are not plainly observable. Choctaw, 
Okla. & Gulf R. R. v. McDade, 191 U. S. 64, 24 Sup. Ct. 24, 48 L. 
Ed. 96. 

The judgment is reversed, and a new trial granted. 



MAINE & N. H. GRANITE CORP. v. HACIIEY. 

(Circuit Court of Appeals, First Circuit. November 11, 1009.) 

No. 812. 

Mastkb and Servant (§ 190*)— Masteb's Liability foe Injtjbt to Servant- 
Négligence OF "Feixow Servant." 

Plaintiiî was employed by défendant at its stoue quarry, and engaged in 
brealiing waste rock, working beside a large pile, on which the rock were 
dropped from time to time by a derrick. The derrick was in charge of 
a boss derrickman, whose duty It was, under instructions from défendant, 
to operate the same, and also to glve warning to plaintifC and other vvork- 
nien when rock were about to be deposited on the pile. On ono occasion 
he neglected to give such warning, and a rock slid down the pile aud in- 
.lured plaintiff. Ilehl, that the giving of such warning signais was a 
part of the work of opération, in which the boss derrickman acted as a 
"fellow servant" of plaintifC, and not as représentative of the master in 
th(> performance of a nondelegable duty to provii.e a safe place to work, 
aud that his négligence gave plaintiff no right of recovery agaiust de- 
fendant. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 471; 
Bec. Dig. § 190.* 

For other définitions, see Words and Phrases, vol. 3, pp. 271G-2730; vol. 
8, p. 7062.] 

In Error to the Circuit Court of the United States for the District 
of New Hampshire. 

Action by Joseph Hachey against the Maine & New Hampshire 
Granité Corporation. Judgment for plaintiff, and défendant brings 
error. Reversed. 

•For other cases see same topic & S numbbr in Dec. & Axa. DIga. 1907 to dat». & Rep'r Inflexo» 
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Frank S- Streeter and Fred C. Demond (Streeter & Hollis, on 
the brief), for plaintiff in error. 

Bernard Jacobs (Drew, Jordan, Shurtieff & Morris, on the brief), 
for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

BROWN, District Judge. This is a writ of error for revievv of 
the rulings of the Circuit Court in an action for négligence. Upon 
the conclusion of the plaintiff's testiniony the Granité Corporation 
moved for the direction of a verdict in its favor, and upon a déniai 
of this motion duly excepted. Its exception raises the question wheth- 
er, upon the facts, the négligence which resulted in personal injuries 
was that of a fellow servant or of the master, the Granité Corporation. 

Hachey was employed by the Granité Corporation in its quarry at 
Redstone, N. H. He was engaged in breaking up waste rock, or 
"grout," beside a large pile of grout about 30 feet in height. Pièces 
of waste rock vvere deposited upon this grout pile from time to time 
by a derrick. The danger from falling stones was such as to require 
that the men working at or near the grout pile should receive a warn- 
ing whenever rock was to be dropped from the derrick upon the 
slanting grout pile. 

The derrick was operated by machinery, and was in charge of a 
boss derrickman, whose duty it was to see that the stones were properly 
raised, swung, and deposited upon the grout pile, to give proper sig- 
nais to the engineer, and also to give warning to the workmen in the 
vicinity of the grout pile in time to enable them to go to a place of 
safety while stones were dropped upon the pile. The boss derrickman 
usually had one or two men under him as helpers. 

It is agreed that it was the duty of the boss derrickman to give timely 
warnings, either personally or by sending one of his helpers to do it. 
The warning was given by shouting, or at times by rolling a sniall 
stone near the men at the foot of the pile. The men working at or 
near the grout pile were accustomed to rely upon receiving a signal 
before the dumping of rock. The pile of grout obstructed the view 
of the derrick, and the attention of the men at work breaking up rock 
was so engaged that the giving of signais to them was required as a 
regular accompaniment of the opération of the derrick. It is agreed 
that it was customary for the derrickman to give the signais personally 
or through one of his helpers. 

Upon the présent record it must be assumed that the boss derrick- 
man, Bessanti, was guilty of négligence in dropping a heavy stone on 
the grout pile without giving warning. The stone slid and fell upon 
Hachey, inflicting serions in jury. Hachey was without fault in the 
matter. 

The Granité Corporation, plaintiff in error, conceding the négligence 
of Bessanti, the boss derrickman, contends that his failure to give 
warning of the movement of the derrick and of the dropping of stone 
was a négligent performance of the duties of a fellow servant of 
Hachey. The défendant in error contends that under the circumstances 
173 F.— 50 
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the master, in order to make the place at the side of the grout pile a 
reasonably safe working place, was bound to give warning, and that 
the person employed to give warning was performing a part of the 
master's nondelegable duty. 

In support of the contention that in respect to the duty of giving 
warning of the dropping of stone the boss derrickman was not a fellow 
servant, but a représentative of the master, the défendant in error 
suggests a distinction between the failure to observe a rule necessary 
in maintaining a safe place and the failure to observe a rule promul- 
gated for the successful opération of the work. It is argued that 
the giving of a warning signal was not a work of opération, and that 
it was distinct from the duty of handling the rock. Such a division 
of the duties of the boss derrickman into two parts — that is, the opéra- 
tion of the derrick and moving of rock, wherein he would be a fellow 
servant, and that of giving warning, wherein he would not be a fellow 
servant — is not sound. 1 hose cases which, in gênerai terms, state it 
to be the master's duty to give warning to inexperienced servants or 
of spécial dangers are not applicable to the facts of the présent case, 
though they may furnish some gênerai phrases which seem to give 
support to the argument of the défendant in error. The gênerai prop- 
osition that it is the duty of the master to give warning is not to be so 
extcnded as to require him to give in person or to insure the giving 
by others of ail tliose spécial signais or shonts which are so associated 
with the work of opération as to become part of it. The employment 
of différent men in différent parts of the gênerai work requires under 
many circumstances the ,giving of signais as an accompaniment of the 
work itself, in order that there may be co-operation in the movement 
of the men. The giving of such signais is a part of the work of 
opération. Such signais are rather the giving of information of what 
one workman is about to do, in order that bis fellow workmen may 
bave knowledge of it and conduct themselves accordingly, than the 
giving of orders which are to be considered as the orders of a master. 
vStandard Oil Company v. Anderson, 21.3 U. S. 216-226, 29 Sup. Ct. 
2-52, 53 L. Ed. 480. The master may intrust to a compétent servant 
the work of shouting or otherwise signaling when he is about to hoist 
or to lower away, and it is not the master's fault if such a servant fails 
to inform his fellow servants of the movement of the machine under 
bis charge. 

The évidence does not show any failure of the master to make 
reasonable provision that proper signais shouUl be given. The uninter- 
rupted custom of the work at the quarry shows that there was no de- 
fect in the System established by the master. The authorities do not 
support the contention that the master is an insurer of the sufficiency 
of the means that he sélects for giving signais. There can be little 
doubt that the boss derrickman, who controls the movements of the 
derrick by signaling the engineer, is a suitable, if not the most suitable, 
person to intrust with the duty of giving warning of the proposée! 
movements of the derrick. By the course of business, with which 
Hachey by many years of expérience had become familiar, the duties 
of operating the derrick and of giving notice of its opérations were 
reîated and associated duties intrusted to a fellow workman. Reason- 
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able provision for giving warning having been made, the danger that 
this workman might be négligent in a single instance in the per- 
formance of his duty was a risk assumed by Hachey. 

It being conceded that it was the gênerai duty of the boss derrick- 
man both to operate the derrick and to give signais of its opération, 
the fact that shortly before the accident the gênerai superintendent of 
the quarry gave him spécial instructions to look out for the men behind 
the grout pile did not change his status as a fellow servant or enlarge 
the master's liability for his failure of duty. The authorities cited by 
the plaintiff in error amply sustain its contention that the négligence 
of Bessanti was of a fellow servant, and not the négligence of the mas- 
ter. Among them are Alaska, etc., Mining Co. v. Whelan, 168 U. S. 
86, 18 Sup. et. 40, 43 L. Ed. 390 ; McLaine v. Head & Dowst, 71 N. 
H. 294, 52 Atl. 545, 58 L. R. A. 462, 93 Am. St. Rep. 522; Northern 
Pacific R. R. Co. v. Charless, 162 U. S. 359, 16 Sup. Ct. 848, 40 L. 
Ed. 999 ; Martin v. Railroad Co., 166 U. S. 399, 17 Sup. Ct. 603, 41 
L. Ed. 1051; Hermann V. Mill Co. (D. C.) 71 Eed. 853; Fortin v. 
Manville Co. (C. C.) 128 Eed. 642. See, also, Kreigh v. Westinghouse 
& Co., 214 U. S. 249-256, 29 Sup. Ct. 619, 53 L. Ed. 984; Perry v. 
Rogers, 157 N. Y. 251-255, 51 N. E. 1021 et seq. ; 26 Cyc. 1338. 

The judgment of the Circuit Court is reversed, with costs of ap- 
peal to the plaintiff in error. 



DALE V. DBNVER CITÏ TRAMWAY CO. 

(Circuit Court of Appeals, Hghth Circuit Noyember 1, 1909.) 

No. 3,083. 

1. NEGI.TGENCE (§ 93*)— ImPTJTED NEGLIGENCE— NEGLIGENCE OF A ChAUTFBUB 

Imputable to Occupant of Car. 

The négligence of the driver of an automobile Is not Imputable to an 
occupant, who Is rldlng as the guest of another and lias no control over 
the movements of the car. 

[Ed. Note. — For other cases, see Négligence, Cent DIg. { 147 ; Dec. Dlg. 
S 93.* 

Négligence of driver of vehlcle Imputed to persons rldlng wlth hlm, se© 
note to Davis v. Chicago, R. I. & P. Ry, Co., 88 C. C. A. 497.1 

2. Négligence (f 119*)— Actions — Evidence Admissible TJndeb Pleadings. 

Under the settled doctrine of the fédéral courts, a municipal ordlnaacst 
to be admissible in évidence in support of a charge of négligence, must be 
pleaded. 

[Ed. Note. — For other cases, see Négligence, Cent DIg. S 206; Dec. Dlg. 
S 119.*] 

8. Stkeet Railboads (§ 90*)— Collision with Vehiolb at Cbossino — Négli- 
gence. 

A Street railway cbmpany Is not chargeable Wlth négligence, whlch 
renders it liable for the killing of a passenger in an automobile by a col- 
lision between sueh machine and a car at a etreet crosslng, where the 
car was not being run at an excessive speed, and the automobile, whlch 
had been proceeding along the same street a short distance ahead of the 
car, suddenly turnéd across the track so close to the car that the motor- 

*^or Dther caaea lee same topic ft { ndubeb in Dec. & Am. Dlgs. 1947 to data, te Rep'rlndexw 



788 173 FEDERAL REPORTER. 

mail could not stop hefore the collision occurred, a movement which he 
was not bonnd to anticipate. 

[Ed. Note.— For other cases, see Street Railroads, Cent. Dlg. §§ l&l, 192 ; 
Dec. Dig. I 90.*] , , , . , 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Action by Russell Dale against the Denver City Tramway Company. 
Judgment for défendant, and plaintiff brings error. AfSrmed. 

Robert I. Gregg (R. H. Gilmore, on the brief), for plaintiff in error. 
Howard S. Robertson (Gerald Hughes, on the brief), for défendant 
in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WM. H. MUNGER, District Judge. 

WM. H. MUNGER, District Judge. This is an action brought by 
plaintiff to recover damages for the death of his wife, caused by the 
alleged négligence of the défendant. The facts disclose that Mrs. 
Dale, a résident of Chicago, 111., was visiting friends in Denver; that 
on September 20, 1907, she, with a number of other ladies, was the 
guest of a friend at a tea party, after which the hostess hired an auto- 
mobile and took her guests about the city sight-seeing. At about 6 
o'clock in the evening they were going west on Eighth avenue in an 
automobile at a speed of from 15 to 18 miles per hour, untjl they 
reached Newport street, which crossed Eighth avenue, when, just as 
it made the turn to cross defendant's tracks on Newport street, the au- 
tomobile slackened its speed to 7 or 8 miles per hour. Eighth avenue, 
at the point in question, was in a sparsely settled portion of the city, 
and the street but little traveled. The street car track was laid in the 
center of the avenue, and there was no travel on the avenue on the south 
of the track; the only travel being upon the north side, in a pathway 
about 8 f eet distant from the outer rail of the street railway track. 
One of defendant's street cars going west on Eighth avenue traveled 
some two lengths in the rear of the automobile for about a block be- 
fore reaching Newport street, at the crossing of which a collision oc- 
curred between the automobile and the street car, from which Mrs. 
Dale sustained injuries resulting in her death. The automobile was one 
having a top; the rear curtain being down, and the side curtains being 
up. There were seven occupants of the automobile; Mrs. Dale being 
one of three persons sitting in the rear seat. 

That the chauffeur was guilty of gross négligence in turning the 
automobile to cross the track, not having taken reasonable précautions 
to ascertain whether or not the street car was close behind him, does 
not admit of doubt; but Mrs. Dale, the deceased, was an occupant of 
the automobile as a guest, and did not hâve charge of, or control, its 
movements. The négligence of the chauffeur, therefore, is not im- 
putable to her. Little v. Hackett, 116 U. S. 366, 6 Sup. Ct. 391, 29 
L. Ed. 652. 

There is some évidence to the effect that the street car was making 
a speed of from 18 to 20 miles per hour. On the trial plaintiff offered 

•For other cases see same topic & % ncmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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in évidence a municipal ordinance which granted the right to operate 
Street cars upon certain streets, at a speed not exceeding 15 miles per 
hour, to the introduction of which défendant objected, for the reason 
that the ordinance had not been pleaded, and also for the reason that it 
was incompétent, irrelevant, and immaterial, which objection was sus- 
tained. The complaint was based upon the common-law doctrine of 
négligence. The négligence on the part of the company was charged 
as running the street car at an excessive rate of speed, and not giving 
warning of its approach by the sounding of a gong or the ringing of 
tell. 

The weight of authority and settled doctrine, of the fédéral courts 
at least, is that a municipal ordinance, to be admissible in évidence, 
must in some manner be referred to in the pleadings. Robinson v. 
Denver City Tramway Co., 164 Fed. 174, 90 C. C. A. 160, and cases 
cited. We are, however, cited to two récent décisions of the Suprême 
Court of Colorado, Griffith v. Denver Consolidated Tramway Co., 14 
Colo. App. 504, 61 Pac. 46, and Denver Tramway Co. v. Martin, 44 
Colo. 324, 98 Pac. 836, holding that, when the action was not based 
upon the violation of an ordinance but upon négligence in running the 
car at an excessive rate of speed, then an ordinance prescribing the 
rate of speed may be given in évidence, though not pleaded, for the 
reason that the purpose of a pleading was to set forth ultimate rather 
than evidential f acts ; that the ultimate f act proper to be pleaded was 
the négligent speed of the car ; that the speed being in violation of the 
ordinance was merely an evidential fact to support the ultimate fact. 
The violation of the terms of the ordinance not alone being négligence 
per se, so as to create a cause of action, but simply a fact or circum- 
stance to be considered in connection with other facts and circumstan- 
ces in determining whether or not the ultimate fact, to wit, the négli- 
gent speed of the car, was established, it is, therefore, urged upon us 
with much force that the admissibility of the ordinance as évidence in 
the case involved the construction of pleadings only, and that the féd- 
éral court, under the conformity act, should follow the décision of 
the State Suprême Court in this regard. We need not now stop to dé- 
termine the correctness of this view. The ordinance was one adopted 
by the town of Montclair, in June, 1898, and authorized the Colfax 
Electric Railway Company to lay its tracks and operate its cars on 
Colfax avenue, Center avenue, and Geneva avenue of that town. The 
town of Montclair is now a part of the city and county of Denver, 
and the évidence discloses that Eighth avenue, the place where the 
accident occurred, was within the limits of the former town of Mont- 
clair; but there is an entire absence of évidence to show that the de- 
fendant was operating its cars on Eighth avenue by authority of and 
subject to the provisions of that ordinance. Hence it was not material 
to any issue in the case, and the objection to its introduction was prop- 
erly sustained. 

At the close of ail of the évidence, upon motion of défendant, the 
court directed a verdict for the défendant. This is alleged as error. 
There was no whistle upon the street car, but a gong, and we think 
it clear from the évidence that the motorman sounded the gong at 
Oneida street (being the first street back from Newport) ; that he had 
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proper control of his car, and as soon as the automobile turned to cross 
the track he immediately put on the brake, released the current, and 
sounded the gong, ail of which vvas ineffectiial, as it was but a moment 
between the time the chauffeur turned his car to cross the track and the 
collision. The speed at which the street car was going was not, con- 
sidering the sparsely settled portion of the city and the small amount 
of travel upon the streets in that section, a négligent rate of speed. 
While the motorman knew and saw that the automobile was traveling 
ahead of him in the same direction, he was not bound to anticipate that 
the automobile would attempt to cross the track without reasonable 
précautions being taken to ascertain the approach of the car. Ohio & 
M. Ry. Co. V. Walker, 113 Ind. 196, 15 N. E. 234, 3 Am. St. Rep. 638 ; 
Atlanta, etc., R. R. Co. v. Lovelace, 131 Ga. 487, 49 S. E. 607 ; West- 
ern & A. R. Co. V. Ferguson, 113 Ga. 708, 39 S. E. 306, 54 E. R. A. 
802 ; Maçon & I. S. Electric St. Ry. v. Holmes, 103 Ga. 655, 30 S. E. 
563. 

We think there was a failure to show actionable négligence on the 
part of défendant, and the judgment is affirmed. 



GENERAL ELECTRIC €0. v. SMITH. 
(Circuit Court of Appeiils, Pirst Circuit. Noveiiiber 12, 1909.) 

No. 837. 

Patents (§ 328*) — Validity and Inpringement— Electric Safety Fuse. 

The Thalacker patent, No. 502,r)4], for au electric safety fuse, tlie es- 
sential featuri» of wliicii is tlie use of an auxiliary fuse, so i)laeed that 
it may be seeu, and which will l)e destroyed when thé main fuse is biowu, 
as an tudicator of tlie eoudition of the main fuse, was not anticipated. 
and discloses invention, and is entltled to a fairly broad construction ; 
also held infringed. , 

[Ed. Note. — For other cases, see Patents, ]>ec. Dig. § 32S.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Suit in equity by the General Electric Company against Fred B. 
Smith for infringement of patent. Decree (170 Fed. 593) for défend- 
ant, and complainant appeals. Reversed. 

William K. Richardson and Alexander D. Salinger, for appellant. 
John P. Bartlett (Henry B. Brownell, on the brief), for appellee. 

Before COET, PUTNAM, and LOWELL, Circuit Judges. 

LOWELE, Circuit Judge. This was a bill in equity to restrain the 
infringement of letters patent No. 502,541, issued August 1, 1903, to 
Thalacker. The following claims are in issue : 

"1. In an electric safety fuse, the eomblnation of a main safety fuse, an 
auxiliary safety fuse, and a box or casing çompletely enveioping the main fuse, 
but so constructed as to permit the condition of the auxiliary fuse to be seen. 

"2. In an electric safetj' fuse, the eomblnation of a main fuse, an auxiliary 
fuse, and a casing çompletely enveioping the main fuse, but only partially 
enveioping the auxiliary fuse." 

•For other cases see same toplo & § numeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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"4. In an electric s;ifety fuse, the oombiimtion of a main fuKc. an auxiliar.v 
fuse, overlying and underiyhis portions of insnlatinç niaterial, anrt an inclosing 
easiiif;. said casino provided witli an oi)ening tlirouyli its top portion wliereby 
the conditions of tlie anxiliary fnse uiay l;e observed." 

The défendant denied the validity of the patent and its infringe- 
ment. Tlie learned jtidge of the Circuit Court found that no infringe- 
iiient had been committed, and he dismissed the bill. The compiainant 
thereupon brought the case to this court by appeal. 

LJnprotected safety fuses, when "blown" or fused by the current, 
often "arc," and spatter the fused métal over neighboring objects, 
sometimes igniting them. If the safety fuse be suitably inclosed, the 
dangers above stated are largely obviated ; but the condition of the 
fuse cannot be known without breaking open the box or casing, and 
a wire supposed to be dead may prove to be alive, to the damage of 
an employé who handles it. To obviate the dangers last mentioned. 
Thalacker's patent was issued. It covers an auxiliary fuse in shunt 
witli the main fuse. The former is so much exposed to observation 
that its condition can at any time be ascertained, and the condition 
of the main safety fuse be inferred therefrom. 

"In order to nialie a safety fuse whicli sball hâve none of the fanlts men- 
tioned, I combine vvith a strip of fusible meta!, completely inclosed in a non- 
conducting box or case, an anxiliary fusible strip so located and connected as 
to be seen at ail finies, and wliich will be destroyed when the main fuse, which 
is ont of sight, is 'blown.' " 

The destruction of the auxiliary fuse at the time of the destruction 
of the main fuse is secured by the attempted passage through the for- 
mer of an excessive current, no part of which can be carried through 
the latter after it is blown. This device to manifest the condition of 
the main safety fuse we consider to be the primary object of the 
Thalacker patent, as disclosed in the claims in suit and in the spécifi- 
cations. For two purposes, both to prove the patent invalid, and, if it 
be valid, to limit its scope narrowly, the défendant put in évidence a 
considérable number of patents, American and British. We need 
refer to only three. 

In the Edison patent, No. 204,059, notice of the blowing of the main 
fuse is given by a bell carried on an auxiliary conductor in shunt. The 
auxiliary conductor is not blown by the blowing of the main fuse ; 
but the passage of the excessive current through the auxiliary con- 
ductor does no more than ring the bell. The arrangement of the 
Edison patent is différent from that of the Thalacker patent, and is 
ill-adapted to many places for which the patent in suit was intended. 
In the Edison device, the auxiliary conductor is not a fuse. Its con- 
dition is not seen, as in Thalacker's first claim, but heard. It is not 
partly enveloped in the casing, as is stated explicitly in Thalacker's 
claims 3 and 4, and, by implication, in claim one read in the light of the 
spécifications. Its mode of opération is différent. 

In the patent to Van Depoele, No. 417,122, the combustion of the 
safety fuse ignites a small cord or other fragile support sustaining 
a sémaphore. The destruction of the support releases the sémaphore, 
which drops out of the inclosing box. The Van Depoele device con- 
tains no auxiliary fuse in the proper sensé of the word, and its prac- 
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tical Opération is open to iiumerous objections wliicli do not lie against 
the patent in suit. 

In the Britisli patent to r^Iordey, No. 19,07G of 1890, the patentée 
sought principally to set otit the advantages of packing a safety fuse 
in a porous substance which should take up some of the heat engen- 
(lered by the fusing as well as the minute particles of mohen mctaL 
The patent in suit suggests, as old in the art, a nonconducting box or 
a packing of thin strips of nonconducting materiah Mordey's "fme- 
ly divided or pulverized nonconducting material" may be préférable 
as a packing. The comparison is not in question hère. Again, Mor- 
dey States that : 

"A small s]iace is or may be left uncovered by tliis iiiitteviul ni some portion 
of tlie tube or vpssei, to euable tlie position aud condition of the fuse con- 
ductor to be observed." 

He hère refers to an observation, not of the auxiliary, but of the 
main, fuse, the need of which observation Thalacker sought to avoid. 
Still again, Mordey says: 

"For large currents I prefer to use a sniall fuse constrncted as abo\-p de- 
scribed, or otherwise aceordin^ to my invention, aud to shunt it liy un ordinary 
fuse, or by an electro magnetlc or otiier cut-out. ïliis ordinary fuse or cut-out 
is arranged to earry practically tlie whole eurrent. In tbe event of an exees- 
sive eurreut, the ordinary fuse mslts, or the cut-out acts, but does so willi a 
searcely perceptible spark. The fiual rupture of the circuit theu occurs iu 
the small spécial fuse." 

Hère Mordey's "ordinary fuse," which carries practically the whole 
eurrent, is fully exposed, and the small packed and covered fuse does 
not serve as an indicator, but only to prevent the ordinary fuse front 
"arcking." This effect it produces by itself taking the final break in 
the eurrent, and so relieving the ordinary fuse. As is said by Prof. 
Cross, the complainant's expert : 

"If the eurrent beeomes exeessive, the ordinary fuse melts, or the cut-ont 
acts, but with a scareely perceptible spark, aud the final rupture of the circuit 
then oeeurs in the small spécial fuse." 

This opération has nothing to do with the patent in suit. Where the 
Mordey patent uncovers "a small portion of the fuse conductor," there 
is no auxiliary fuse; and where Mordey shows an auxiliary fuse, the 
main fuse is quite uncovered, and no indicator is needcd or employed. 

Of the éléments in Thalacker's first claim the main safety fuse and 
the box or packing which envelop it are old in the art. The gist of 
Thalacker's patent consists in the combination with thèse old éléments 
of an auxiliary fuse, whose condition is at ail times conveniently ob- 
served, so that by reasonable inference the condition of the main fuse 
may be known. This combination appears to tis novel and unantici- 
pated by any of the patents cited. The invention goes beyond the mère 
détails shown, and the patent should receive a construction correspond- 
ingly broad. As wzs said by the learned judge of the Circuit Court: 

"While thèse patents show that Thalacker was not the first to iirovide an 
inclosed fuse with an ezterior ooiiduetor, they contain no suggestion of the 
use of the auxiliary fuse for Indication." 

If this be true, we find little difficulty with the issue of infringement. 
The defendant's device diflfers from that of the patent in suit only in 
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the formation of its safety fuse. Instead of a small fuse, purely me- 
tallic, in shunt with the main fuse, the défendant has employed a fine 
wire Connecting the main safety fuse with a paste, vvhich conducts 
the current into the métal cap of the covering case and so returns it 
to the main line. When the main fuse is blown, the current passing 
through the highly resisting wire portion of the auxiliary fuse ignites 
a part of the paste and renders it a nonconductor. The condition of 
the auxiliary fuse is known, not by looking at the broken wire through 
a small hole in the covering, as in the patent in suit, but by the dis- 
coloration of the paste shown through a simila»hole. We regard thèse 
différences as immaterial. 

Both the complainant and the respondent hâve argued the questions 
of invention and infringement without référence to any distinction 
among the three claims in suit. Therefore we hâve not analyzed the 
differing language of thèse claims, and hâve confined ourselves to 
showing that the first claim duly sets out Thalacker's patentable in- 
vention and that the défendant has infringed Thalacker's patent. 

The decree of the Circuit Couri is reversed, the case is remanded to 
that court, with directions to enter a decree in favor of the complainant 
on claims 1, 2, and 4, and to proceed otherwisc in accordance with law, 
and the appellant recovers its costs of appeal. 



GEORGE FROST CO. et al. r. SAMSTAG et al. 

(Circuit Court, S. D. New York. July 16, 1909.) 

No. 9,639. 

Patents (§ 328*) — Infringemjint — Hose Suppobteb. 

In the Gorton patent, No. 552,470, for a hose supporter, nelther daim 2 
nor daim 4 can be constnied to eover a supporter liaving a sliauidess 
button, and the patent is not infringed by the device of the MoUoy patent. 
No. 804,756. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. Bill by the George Frost Company and Robert Gorton 
against Henry F. Samstag, Moritz Hilder, and Julius Hilder, for 
infringement of letters patent No. 552,470, for a hose supporter, 
granted to Robert Gorton December 31, 1895. On final hearing. Bill 
dismissed. 

A. D. Salinger, for complainants. 

Edmund Wetmore and George D. Seymour, for défendants. 

PEATT, District Judge. The Cohn Case (C. C.) 112 Fed. 1009, 
affirmed 119 Fed. 506, 56 C. C. A. 185, has settled the proposition for 
this circuit that the owners of the Gorton patent, 552,470, are entitled 
to the benefits to be gained by substituting rubber or its équivalent for 
métal in constructing the button member of the combination, when the 
button has a shank. The only claim thus far sustained is claim 1, which 
is as follows : 

•For oUier cases see same topic & § numeee in Dec. & Am. Digs. 1307 to date, & Eep'r ladexe» 



794: 



173 FEDERAL REPORTER. 



"1. In a hose supjiorter, ttie combiiiation of tlie welibhif:, tlie loop havin? an 
opeuing large at oiie end and narrower at the otliev, the button supportitij! 
plate, and the button comixtsed of the central support aud the surrouudiug 
rubber portion, substautially as set forth." 

This claim clearly included a rubber shank, and so the entire thought 
of the courts was devoted to buttons with shanks, and no final thought 
about a broader construction has, up to now, entered any judicia! mind. 
In this suit the owners go a step further, and rely for the broadening 
of their right'- upon claims 2 and 4, which are: 

"2. In a hose su])porter,.the conibination of the webbiniç. tUe loop having an 
openlng large at oue enc and narrovvei at the other, aud the rubber button, 
substautially as set forth." 

"4. In a hose sui)porter, the combiuation of the webbing, the suptwrting 
plate attached tbereto, the bnttou or stud nionuted tbereon and having a 
flanged head of rubber, tht loop, also attached to tlie vvebblng and hiiviiig an 
openlng large at oue end and uarrower at auother, subs.tantially as and for the 
purpose set forth." 



They insist now that they are entitled to be pro- 
Tty/J Q tected in the use of a rubber button which has no 
■^c/' ' shank at ail. They reach this conclusion by point- 
ing to Fig. 9 of the patent, and insisting that claims 
2 and 4 are drawn to meet that construction, and 
that claim 2, at least, is not directed toward any of 
the other drawings prepared to illustrate the inven- 
tion. 

Judge Wallace, when he wrote the opinion in 
119 Fed. 505, 56 C. C. A. 185, seemed te think that 
the button or stud must hâve a shank, and I am f^ee 
to say that to speak of a shankless button as a work- 
ing member of such a combination as the patentée 
was presenting is about as senseless a proposition 
as to talk about a headless man being a useful 
élément in any combination. Constructing the loop, 
which coacts with the button, with an opening large 
at one end and narrower al the other, makes a 
shank. or the équivalent of a shank, absolutely es- 
sential to the button member of the combination. 
What sensé would there be in the large opening, if 
it were not intended to permit the head of the but- 
ton to pass through it? What sensé would there be in narrowing it 
up at the other end, if it were not to enable it to come into contact 
with the narrower shank? The more one studies the spécifications and 
claims of the patent in suit, the more incongruous the introduction 
of Fig. 9 appears to be. 

If we eliminate Fig. 9, the invention assumes harmonious and sym- 
metrical proportions, and can be understood by a man of reasonable 
intelligence. Every reading of the claims makes Fig. 9 look more like 
an interloper. To fit in at ail with the other statements of the patentée, 
it is essential that the rubber bail suspended by a string in Fig. 9 shall, 
when it enters into workng combination, compose both the head and 
shank of a rubber button. 
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The présent issue has never before been brought forward, except 
when a preliminary injiinction was asked for in the old Samstag Case. 
116 Fed. 982. Judge Lacombc then found that the alleged infringing 
buttons had metallic shanks uncO/Cred by rubber or any other material, 
which shanks engaged with uncovered metalhc loops. He did not 
think the patent had been construed broadly enough to hold that such 
a device infringes. If the métal of the shank engaged with the métal 
of the loop to any appréciable extent, I should believe the présent 
suit to be entirely devoid of merit ; but I understand the contention 
now to be that, because of the goose-neck construction of défendants' 
device, they bave produced an article which has no shank, and that 
métal does not come into contact with métal in the use to which the 
device is put. 

The complainant says that this fact is evidenced by the patenteeis 
statement in lines 77 to 90 of the spécifications ir the Molloy patent, 
804,756, under which défendants' structure is made. It would seem to 
me, however, that in défendants' structure, when the fabric has been 
placed over the button and the loop drawn up so tha* the narrower part 
comes under the button, there must be more or less bite between the 
métal of the loop and the métal just beneath the rubber button upon 
which the button is set and supported. If this h true to any appréciable 
extent, then there is certainly the bite of métal on métal, which to my 
mind is, from any viewpoint, beyond the scope of the patent in suit, 
which so plainly places the stress of the invention in the bite of métal 
upon rubber. 

Claim 4 can be dismissed with a word. It is im- 
possible to rid this claim of a shank, because it calls /îVj^ /7 
for a supporting plate and a button or stud mounted -^^2/' ' 
thereon, in combination with a loop large al one 
end and narrower at another. The flanged head of 
rubber is plainly intended te cover such a construc- 
tion as is illustrated in Fig. 4. The défendant in- 
fringes no such construction. 

The only debatable ground is found in and abouî 
claim 2. Is it intended therein to daim the shank- 
less button of Fig. 9, as well as the shanked button 
of Fig. 4? Except for the incidental allusions to 
Fig. 9, the dominating functional idea of the patent 
is to hold the fabric between the shank and métal loop, or between a 
button in which both shank and top is made of or covered with rubber 
and a métal loop. The fabric then settles into the rubber, and is not 
liable to be accidentally displaced while in use. This latter notion is an 
essential one to the proper functions of the patented construction, and 
is, indeed, forced into the patent by reason of the patentee's earlier 
invention, which had a rubber button and a clamping jaw. 

This accidentai displacement while in use would be largely absent 
from a construction prepared to conform to Fig. 9, unless the narrower 
part of the métal loop should coact with a portion of the rubber button 
as with a shank. Mr. Livermore, whose views as to claim. 1 were sanc- 
tioned by the courts in the Cohn Cases, has vouchsafed no light upon 
the présent issue. When the Sulzbacher Case (No. 8,0G2, no written 
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Opinion) was up on affidavits, he said, about the rubber button of daim 
2, that he understood it to mean a button of which the whole exterior, 
both head and shank, were of rubber. So reading it, he would be 
forced to find both a head and shank in the rubber bail of Fig. 9, and 
it is possible that he has disappeared from the case for that reason. 

Défendant says that Fig. 9 is a distinct invention by itself, and does 
net belong in the patent in suit, and that, if it can be used to broaden 
elaim 2, that claim is anticipated by the Knight British patent. Gorton, 
the patentée, testified that he made the sketch, Complainant's Exhibit 
C, in March, 1891, which shows the construction illustrated in Fig. 9 
of his patent, and he makes no attempt to carry his conception of the 
Fig. 9 construction back of that date, thus bringing the Knight British 
patent into force as a clear anticipation of that conception. 

The broad conception of the patent in suit was carried back of the 
Knight patent in the Cohn Case, but the décision on claim 1 of the 
patent in suit would not let in the suspended bail construction of Fig. 9. 
I deem it unnecessary to follow out that line of thought, because in my 
view of the case Fig. 9 cannot be used to broaden claim 3 into a claim 
for a shankless button. 

This controversy is interesting, and deserves more elaborate treat- 
ment; but the time at my disposai is so limited that I am compelled 
to say thèse few words and pasr along. 

There is no infringement, and thereore the bill should be dismissed, 
with costs. 



SOCIÉTÉ ANONYME, ETC., BENEDICTINE v. IIYGRADE WINE CO. 

(Circuit Court, S. D. New York. August 6, 1909.) 

Tkade-Maeks and Trade-Names (§ 9û*)— Suit for Infeingement— Pbelimi- 

NARY INJUNCTION. 

A prelimlnary Injunction to restraln alleged uufair compétition denied, 
where the article sold by d(>feiidant bore a label whleli conformed to an. 
order of court uuule in a suit by coitiplainant against tlie manufacturer. 

[Ed. Note. — For other cases, see Trade-Marlis and Trade-Names, Dec. 
Dig. §95.*] .._,.._ 

In Equity. Suit by the Société Anonyme, etc.. Bénédictine against 
the Hygrade Wine Company. On motion for preliminary injunction. 
Motion denied. 

George H. Tucker, Jr., for complainant. 
Alexander & Green, for défendant. 

LACOMBE, Circuit Judge. As to so much of the case as is not 
disputed upon aiiiidavits, it appears that the liqueur sold by défendant 
is manufactured by the "A. de Claremont Company" and is sold by de- 
fendant with the label stating origin, which this court ordered to be 
affixed to the bottles sold by the Claremont Company as a condition for 
denying preliminary injunction in the suit against it. To refuse to al- 
low a resale of the articles once sold in conformity with such order, the 

•For other cases see same topic & i numbeiî in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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label being unchanged, would practically amount to a modification of 
the former order by restricting the sale of Claremont goods. 

For this reason, only, application for preliminary injunction is de- 
nied. 



OHADELOID CHEMICAL CO. v. CHICAGO WOOD FINISIIING CO. et al. 
(Circuit Court, S. D. New Torli. September 30, 1909.) 

Equity (§ 404*) — Masters— Taking Proofs— Objections to Evidence. 

In takliiR testimony before a master in an equity suit in a fédéral court, 
questions objected to for irrelevaney and immateriality should be an- 
swered, leaving such objections to be ruled on at final hearing. 

[Ed. Note. — For otber cases, see Equity, Cent. Dig. § 891; Dec. Dig. 
§ 404.*] 

In Equity. Suit by the Chadeloid Chemical Company against the 
Chicago Wood Finishing Company and others. On motion to compel 
witnesses to answer questions. Sustained in part. 

D.uncan & Duncan, for complainant. 

Wm. R. Davis, for défendants. 

LACOMBE, Circuit Judge. The objection of "incompetency" is 
raised to ail the questions; but nothing has been suggested, either in 
brief or argument, to show on what theory such an objection is based. 
The only real objections are that the testimony sought to be elicited 
is "irrelevant and immaterial"; but, under the well-known rule laid 
down by the Suprême Court in Blease v. Garlington, 92 U. S. 1, 23 
L. Ed. 521, the questions should be answered, and the relevancy and 
materiality be ruled on at final hearing. 

The patent has not been submitted, and without it the court cannot 
be sure that the questions in schedule B, numbered 11 to 14, are not 
an unwarranted attempt to get trade secrets of defendant's composition. 

This motion to require answers to them is therefore denied. 



HUDSON-FULTON CELEBRATION COMJIITTEE v. HESS et al. 

(Circuit Court, S. D. New York. September 29, 1909.) 

Bonds (§ 5*)— Bond Required in Judicial Pboceedïnq — Formal Requisites. 
A bond, signed by a bonding company alone, may be accepted as a com- 
pliance with an order requiring a party to a suit to file a bond to secure 
a payment, but not prescribing its form. 
[Ed. Note. — For otber cases, see Bonds, Dec. Dig. § 5.*1 

Suit by the Hudson-Fulton Célébration Committee against Emil 
C. Hess and others. On motion for approval of bond. Motion granted. 

S. O. Edmonds, for complainant. 
Maurice B. Gluck, for défendants. 

*For otber cases see same topic & § ncmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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LACOMBE, Circuit Judge. The order merely required the com- 
plainants to "file a bond in the sum of $5,000 to secure payment." 
Nothing was prescribed as to the form, whether it should be executed 
by a principal and surety, or by the giiarantor alone. The bond offered 
is a sufficient compliance with the terms of the order, and it appears, 
from the copy of the charter of the National Surety Company, that 
it has power to make such bonds. 

The papers now submitted meet the criticism advanced as to proof 
of exécution, and the bond is approved, and may be filed nunc pro tune 
as of September 24, 1909. 



In ro TETER. 
(District Court. N. T>. West Virginia. Noveml)er 2, 1009.) 

1. Fkaudui.ext Conveyances (§ 277*)— Wife's Pkoperty— Delivery to Hus- 

BAND — PBESUMPTIONS— UlGHTS OF HUSBAND'S CREOITOKS. 

Under tlie law of West Virfîiniîi, where n wifo delivers mouey or prop- 
erty to lier husl)and, wliieh lie uses in lus l)nsiness, the presumption is 
that a gift was inteuded : and paroi testimoiiy of the husband and vvlfe of 
a private nnderstauding between themselves that tlie transaction should 
be considered a loan will net OA'ereome such presumption as against cred- 
itors of the husband after his insolvency. 

[Ed. Note. — For other cases, see Frandulent Conveyances, Cent. Dig. §§ 
799, 809-814; Dec. Dig. § 277.*] 

2. Trusts (§ 44*) — Fraudl'lent Conveyances (§ 299*) — Express Tbcjsts — 

Validity op Parol Trust in Land— Husband and Wife. 

Paroi trusts in land must be establlshed by évidence clear, strong, and 
unquestionable; and the uncorroborated testiniony of husband and wife 
is insuffieient to establish a trust in favor of the wife in property pur- 
chased in the name of the husband as against his creditors, especially 
after the lapse of niany years. 

[E<1. Note. — For other cases, see Trusts, Cent. Dig. §§ 06. 08; Dec. Dig. 
§ 44;* Fraudulent Conveyances, Cent. Dig. § 884; Dec. Dig. § 299.*] 

3. Bankruptcy (§188*)— Trusts (§ 81*)— Equitable Lien— Contribution by 

Wife to I'urcjiasb or Pkoperty. 

The wife of a baultrupt filed a pétition, alleging that soine 29 years 
prior to the bankruptcy her husband's father conveyed to him certain land, 
which he still owned, valned at Jf.3,000, taking his notes for $1,000, w"hicli 
it was agrecd petitioner should pay out of niou('.v received from her rela- 
tives, and should hâve a correspondiug interest in the land, or a lien 
thereon for the amount contributed by her, Aceording to the testimony 
of lierself and her husbaud, slie fnrnished him the money to pay the notes, 
which, when i)aid, togethcr witli the deed, which was unrecorded. were 
delivered to her to retain as security. Xotiiing was doue to vest her with 
any légal interest in or lien ou the property prior to the bankruptcy, ex- 
(•e])t that. som(> 10 years after the i)urchase, she set up her claiiri in .a 
creditors' suit bronglit against her husbaud and othors, which was after- 
ward disiuisscd. JJchJ. that such évidence was not sufficient to estalilisli 
a resnlting trust in her favor iii the land, nor to give her an équitable lien 
as against the bankrupt's creditors. 

[Ed. Note, — For other cases, see Bankruptcy, Dec. Dig, § 188;* Trusts, 
Cent. Dig. §| 115-118; Dec. Dig. § 81.*] 

In Bankruptcy. In the mattcr of Thomas B. Teter, bankrupt. On 
review of order of référée. Reversed. 

*For other caseB seo same topic & § numbkr in Dec. & Am. Dlga, 1907 to date, & Rep'r Indexe» 
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Mary Soiihia Teter, vvife of the bankrny)t, bas filed herein lier pétition, In 
whieh she allèges tliat slie was a daiigliter of Braxton B. Durrett, a man ot 
large estate, and was married to Teter Mardi 5, 1874; that hls fatlier, Jesse 
Teter, on February 3, 1880. executed to liini a deed for two tracts of KJT and 
20 acres of land, for a stated considération of $1,000, of whicli $250 is recited 
to hâve been paid, and the residue, .$750. was payable in three installments, 
of $200 each, for which notes were given and a veudor's lien retalned npou 
the land — a life estate in favor of Elizabetb Teter, wife of said .Jesse Teter, 
the grantor, being also reserved in the lU7-acre tract, the said Klizabeth Teter 
being still alive and holding such estate, and .Jesse Teter, the grantor, being 
now dead. It is then charged tlmt Jesse Teter by this deed In faet advaneed 
to bis son. the bankrupt, $2,000, the land being in faet valued at .p.OOO, and 
that such advaneement was made with the express understanding that, when 
the deed was delivered, petitioner, Mary Sophia Teter, wife of the bankrupt. 
should pay, out of advanceinents niade to lier froni lier father's estate, and 
not received froni the estate of her husband, the $1.000 provided on the face 
of the deed to be paid for the land ; that she did furnish, and. through her 
husband, paid to .Jesse Teter, the $1,000 out of her separate estate. and the 
notes for the deferred payments, as also the deed for the land. was delivered 
to her, wlth the distinct understanding that she was to hâve ('omeyed to her 
the land in value to the extent of such payment, or that a veudor's lien was 
to be retalned upon the land to secure its repaynieut to her ; that said notes 
and deed hâve always since remained in her possession, the deed unrecorded, 
110 part of the money having been repaid her ; and she charges that such nione.y, 
so paid by her, constitutes an équitable lien and charge upon the lands superlor 
to ail others, except as to the life estate in the 107-acre tract in favor of Eliza- 
beth Teter. It is then charged that her husband, the bankrupt. was entirely 
free from debt until 1892, when he becanie surety upon a bond of Williamson, 
sherifC, uiwn which bond the state recovered a judgiuent, instituted a gênerai 
creditors' MU agalnst Williamson and his sureties, in vrhieh an order of réf- 
érence was made, and a release oi: liability on the i)art of the bankrupt was 
secured, but, before such release was obtained, her pétition in said cause was 
flled, setting forth her rights, as hère urged. and in support of which the dépo- 
sitions of Jesse- Teter, Minnie M. Teter. Worth Teter, Floyd Teter, and herself 
were taken ; that the dépositions of Jesse Teter, Jlinnie M. Teter, and Worth 
Teter, now ail dèad, hâve been lost from the files of said cause, and cannot be 
found. but she files verifled c-opies of her pétition, and the dépositions of herself 
and Floyd Teter, so filed in the said cause of the state, the prosecution of which, 
it is alleged, bas been abandoned. The prayer of the pétition is that she be de- 
clared a créditer of the bankrupt to the extent of the $1.000 so paid by her into 
the land, and that this suni, with its accrued interest, be given priority of pay- 
ment out of the proceeds of sale of the lauds. This pétition, flled before the 
référée on May 16, 1009, bas been contested by the tru.stee, who bas filed before 
the référée his exceptions and objections thereto, as also by the credltors. 
Dépositions of petitioner, Floyd Teter, O. G. P. Durrett, and Thomas B. Teter. 
the bankrupt, hâve been taken, and the référée bas determined to ui)hold her 
claim, and give it, to the extent of the $1.000 and its interest, priority of pay- 
ment out of the proceeds of the sale of the Km and 20 acre tracts, subject to 
the life estate of Elizabetli Teter in the l<i7-acre tract. At the instance of the 
trustée and unsecured creditors, this décision of the référée is brought hère 
for review. 

William T. George, for trustée. 
Harry H. Byrer, for creditors. 
Samuel V. Woods, for claimant. 
J. Blackburn Ware, for bankrupt. 

DAYTON, District Judge (after stating the facts as above). The 
agreement charged to hâve been made at the time the two tracts of land 
were conveyed by his father to the bankrupt was that the petitioner 
should pay the $1,000 and hâve conveyed to her the land in value to 
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the extent of such payment, or that a vendor's lien was to be rctained 
upon the land to secure lier the repayment of her nioney. Neither of 
thèse things has ever been done, and, after the lapse of 29 years, the 
question arises whether the pleading and évidence justifies equity and 
good conscience to do either for the relief of petitioner, against the 
creditors. The décision of the référée is in effect to charge this $1,- 
000, with its accumulated interest, in the nature of a purchase-money 
lien, upon the land, as having priority over ail other debts except the 
life estate of Elizabeth Teter. This practically means that the wife of 
the bankrupt shall absorb the whole value of the lands, and the credit- 
ors shall take nothing. 

It seems to me this is clearly untenable. Taking the most favorable 
view possible of this ruling, and quoting the testimony alone of Mrs. 
Teter, it seems clear that the deed was made direct to her husband by 
his father ; that the lands vvere worth at the time $3,000 ; that she took 
no written évidence of the agreement ; that she did not pay the $1,000, 
or any part of it, to the grantor, Jesse Teter, but "furnished" it to her 
husband, partly in money and partly in stock, apparently, which he 
sold, who paid it to his father, who surrendered the notes to her hus- 
band as paid, and he in turn delivered them over to her, with the deed. 
She says the deed was delivered to her, and has been in her possession 
since about six months after its date, and the notes were delivered to 
her by her husband as of the times when he discharged them. They 
were not assigned to her, and her sole claim to enforce an équitable 
lien against the land in her favor, indépendant of oral agreement with 
her husband, rests upon her possession of the title deed and thèse notes. 
I can frnd no authority warranting me to hold the possession of this 
deed and of thèse notes, under thèse circumstances, as constituting an 
équitable assignment to her by Jesse Teter of the existing vendor's lien 
in his favor. 

A vendor is not ordinarily compelled to receive payment for and as- 
sign to a third person such a lien. Jesse Teter, the father-in-law, might 
hâve been entirely willing to hâve done so; and it is incompréhensi- 
ble why he did not do so, if at the time it was contemplated to secure 
this petitioner this money by and through his existing vendor's lien. 
Therefore, independent of ail questions of trust relations, the whole 
matter résolves itself into this : Mrs. Teter loaned her husband this 
money, for which she took from him no note or évidence of debt of any 
kind. With this money he paid off and discharged the vendor's lien 
to his father. The only way Mrs. Teter sought to secure herself for 
the money so loaned her husband was, six months after its exécution, 
to take possession of the deed and thèse notes, as her husband paid 
and delivered them to her. They were living together, and her pos- 
session was in fact his. A line of décisions in this state has fully es- 
tablished the principles that where a wife delivers money or property 
of her own to her husband, which he uses in his business, the presump- 
tion is that such delivei-y was intended as a gift, and when the facts 
and circumstances tend to show that a gift was intended, and that the 
husband used and dealt with the property as his own, the mère paroi 
testimony of the husband and wife of a private understanding be- 
tween themselves that the transaction should be considered or was in- 
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tended as a loan to the husband by the wife, and not a gift, will not, as 
against the creditors of an insolvent husband, rebut the presumption 
of a gift. Zinn v. Law, 32 W. Va. 447, 9 S. E. 871 ; Maxwell v. Han- 
shaw, 24 W. Va. 405; McGinnis v. Curry, 13 W. Va. 29; Bank v. 
Atkinson, 32 W. Va. 203, 9 S. E. 175. And in this last case it is held 
that the fact that the wife's claim for money of hers received by her 
husband from the sale of her lands was barred by limitation tends 
strongly to repel her claim as against her husband's creditors. 

This money of Mrs. Teter was received by her husband, it may be 
assumed, at various times between February 3, 1880, the date of the 
deed, and September 1, 1885, when the last note was payable. The 
évidence does not clearly establish the amovmt in a sum exceeding 
$811.50, unless we assume she increased the sums received by her from 
her father and aunt by investment and loans at interest, which are not 
shown by the évidence. The first effort attempted to secure repayment 
of this money was not made until after her husband had become Wil- 
liamson's surety on bis sheriff's supplemental bond, and judgment for 
$10,000 had been rendered in favor of, and a chancery suit had been 
instituted for its enforcement by, the state. Then she filed her péti- 
tion in this chancery suit, asserting her claim as a debt due her, based 
upon the same facts set forth hère. The exact date of the filing of this 
lanswer is not shown ; but it was not filed before 1895, because the 
suit was not instituted until that year, and it is probable it was not filed 
until the following year, 1896, when her dépositions were taken in 
support of it. Thus for 10 years, at least, she allowed this money le 
remain in her husband's hands, with no written évidence of it having 
been loaned to him, with him in full possession of the land, with no 
assignment from her father-in-law of the notes, which she says her 
money paid, although such assignment could bave been taken from him 
any time prior to bis death, with no judgment taken by her, no trust 
or mortgage lien taken on the land, although such actions could hâve 
been taken at any time apparently, in short, with nothing donc in accord 
with légal methods to indicate that this money was to be saved to her 
as her separate estate. 

It is true that great reliance is made upon the facts that the deed was 
not recorded, but, together with the notes, when paid ofï by her hus- 
band, were placed in her custody, as claimed, for security for her debt. 
That this was the purpose of withholding the deed from record, in- 
stead of for other reasons, such as the existence of the life estate out- 
standing in Elizabeth Teter, and that she had the custody of the deed 
for the purpose of security, is alone proven by the husband and wife. 
It does not impress me, if this évidence be admitted to be sufficient to 
establish the facts claimed (although the authorities cited seem clear- 
ly to hold it is not), that the mère possession of thèse papers alone con- 
stituted any security for this debt. It could vest no title in her to the 
land, nor could it give her any lien upon it, nor could it, with no as- 
signment of any kind, transfer to her the vendor's lien retained by the 
grantor upon it. We must necessarily sympathize with the wife, who 
must lose her money by reason of the bad management of her husband ; 
but at the same time we cannot forget that the relation of husband and 
wife is such that their transactions with each other must be closely scru- 
173 F.— 51 
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tinized. The temptation to husband and wife to shield eacli other, as 
against creditors, when insolvency cornes, is almost irrésistible to most 
people. If we were to hold that a man could pay off his purchase- 
money notes secured by vendor's lien, place thèse notes and his deed in 
his wife's custody, and thereby empower her, 29 years afterwards. 
when he was bankrupt, and after he had executed a trust upon the land 
for a large amount (as Teter sets forth in his schedule he bas done), 
to revive and en force the vendor's lien to the extent of the notes and 
accumulated interest in her favor, because it is claimed she allowed 
him to use her money, the door to fraudulent transactions between 
husband and wife as against innocent creditors would be thrown wide 
open. 

Nor do I see how the contention can be hère upheld that a resulting 
trust as to the land bas been established in her favor, for several rea- 
sons : First, because the évidence is not sufficient to establish it ; sec- 
ond, because the pétitions filed, both hère and in the abandoned chan- 
cery cause of State v. Williamson, do not claim this measure of relief, 
but, on the contrary, insist upon repayment of the $1,000 and its accu- 
mulated interest as a debt secured by équitable lien, by virtue of her 
possession of the deed and notes and her husband's oral agreement that 
they should constitute such lien as security; and, third, because I do 
not think the facts, if admitted are sufficient to establish such trust. 

In support of the first proposition, it is to be noted that the courts of 
the country pretty generally, and the Suprême Court of Appeals of 
this state particularly, bave fully established the principle that trusts 
in land by paroi must be established by évidence clear. strong, and un- 
questionable. Hudkins v. Crim, 64 W. Va. 22o, 61 S. E. 166 : Arm- 
strong V. Bailey, 43 W. Va. 778. 28 S. E. 766 : Hatfield v. Allison, 57 
W. Va. 374, 50 S. E. 729 ; Faulkner v. Grantham, 55 W. Va. 317, 47 
S. E. 78 ; Jesser v. Armentrout's Ex'r, 100 Va. 666, 43 S. E. 681. The 
uncorroborated testimony of husband and wife is insufficient to estab- 
lish an express trust in favor of the wife in property jnu-chased in the 
name of the hu,sband, against a creditor of the husband seeking to sub- 
ject such propertv to the payment of his debt. Cheuvront v. Horner, 
62 W. Va. 476, 59 S. E. 964; Pickens v. Wood, 57 W. Va. 480, 50 S. 
E. 818. The évidence in this case is that of the husband and wife, of 
Floyd Teter, the husband's brother, and of O. G. P. Durrett, the wife's 
brother. The last two testify alone from information, and what they 
hâve understood and heard. Durrett says : 

"I (lld not see tho .$1.000 paid ; bxit it wsis ni.y understaucUng that it was 
paid by my sister. Sophia Teter. That was understood as a family transac- 
tion at the time. It was my understauding tliat ,Jesse Teter gave the $2,000." 

Again : 

"My recollection is tliat it was sometliing over .$."i()0 she got from her father 
and aiint, and part of tliis she got lu stock from luy father. I don't kuow 
what she got for the stoct: wlien she sold it. I liuow it was over $100 she got 
from her auut ; but just the exact aiuouut 1 can't recall." 

And in answer to the question: 

"Please state, if you Itnow, whether your sister. Mrs. Sophia Teter, had the 
custody of the deed from Jesse Teter to her husband for this land, and whetlier 
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she hacl surrendered to her the several purchase-money notes as they were 
pald" 

■ — he answers: 

"That was my understandlng ail the tlme that she had the deed, and It was 
my understandlng that the notes were given to her." 

And again in answer to the question: 

"Do you know whether there was any understandlng between Jesse Teter 
and Sophia Teter and T. B. Teter, at the tlme thls deed was executed in 1883 
(deed was exeeuted In 1880), as to whether Sophia was to hâve any part of the 
land, or other security for the money, recited in the deed as the $1,000 con- 
sidération?" 

— he answers: 

"I remember hearlng my father speak to her eoncernlng thls matter, ad- 
vising her to make herself secure for the money that she had paid into thls 
land ; that it should be deeded to her In so far as her money paid for it. That 
was about the tlme of the transaction. But If Mr. Teter should die she would 
only get one-third Of what her money paid for." 

He then says: 

"There was an understandlng among them at that time, and in the family, 
that she was to be secured In the land to the extent that her money paid the 
purchase priée," that this was "well understood" by Jesse Teter, T. B. Teter, 
and the Teter family, as also he thinks it "well understood in the neighborhood 
that she had the deeds and the notes." 

Floyd Teter's testimony is in no particular more positive than Dur- 
rett's. He says: 

"His understandlng was that hls [bankrupt's] wife was to get some money 
from her father and pay him [Jesse Teter] something back — something eut 
of the farm." 

He says she was to pay, he thinks, $1,000, and "I always supposed 
that she had a deed for it until this thing came up." He says: "I al- 
ways understood it was Benton's wife's money" that paid the down 
payment, but admits he does not know who paid it, that he did not 
know who had possession of the deed, supposed it was in the family, 
and does not know why it was never recorded. He thinks the notes 
were turned over to Benton's wife, but has never seen them. 

The évidence of both the husband and wife is significant. The wife 
says she gave T. B. Teter the $350 to pay the down payment, furnished 
to T. B. Teter the money to pay the deferred payments, that the deed 
was left in her possession to secure her in the money that she had fur- 
nished, that her husband, T. B. Teter, delivered the notes to her when 
he brought them home, to secure her money that she had given him 
to pay on the land, that the deed was never recorded because she was 
never recompensed for the money that she had paid in the land, and it 
was left in her possession to secure her for the money that she had 
paid. The husband testifies that it was his intention to convey her the 
187 acres, and he turned over to her the deed and the notes her money 
paid on the land, and she was to hold them for security, and that is 
the reason the deed was never recorded. He further says : 

"At the tlme the deed wag made, my wife was slck, and she didn't go along ; 
and when I came back she was dlssatlsfled that it wasn't made to her, and I 
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just turned orer to her the title papers, and told her I wotild malte !t to ier 
later. It just went along and was neglected. I was in good clrcumstances, 
and my father was In good clrcumstances, and It was just neglected." 

Do not thèse statements clearly cast doubt upon the character of this 
transaction? Was the agreement that Mrs. Teter was to be "secured" 
in the repayment of her money by deposit with her of the deeds and 
discharged notes (an ineffectuai way to secure money as against sub- 
séquent creditors and purchasers, as we hâve seen), or was she to be 
repaid by a conveyance of the land? If the husband had remained in 
good circumstances, would such conveyance hâve continued "just neg- 
lected" for ail time? Is it not apparent, from this évidence, that thèse 
people, in sore financial straits, are not certain whether they should 
claim under the plea of équitable lien, or équitable assignment of the 
vendor's lien, or under the plea of a resulting trust in and to the land? 
And does not a doubt arise whether it was ever intended to seek an 
enforcement of either, unless it be against creditors? If so, why, aft- 
er the release of the state's judgment against the husband as William- 
son's surety, and the abandonment of the state's suit, was the convey- 
ance of this land to Mrs. Teter still neglected until now, after a lapse 
of 29 years after the transaction is alleged to hâve commenced, he has 
become involved again, and bankrupt? 

Nothing would be more natural than for one so holding to seek 
speedily and constantly to résolve such holding into a solid and last- 
ing holding by deed about which no question could be raised. There- 
fore this long lapse of time, taken in connection with the other cir- 
cumstances and the relationship of husband and wife, throws such 
doubt upon the alleged purpose to establish originally such trust as to 
constrain me to hold that it is not proven by that clear, strong, and un- 
questionable évidence which the law requires. 

But, fînally, admit the facts, and I do not believe them sufîicient to 
establish such trust. In the case of In re Henderson (D. C.) 143 Fed. 
568, I reviewed the whole history of the origin of trusts by paroi in 
Virginia and West Virginia as disclosed by the décisions of the courts 
of last resort in thèse two states. Incidentally it may be remarked that 
this case was reversed by the Circuit Court of Appeals for this circuit 
(Henrie v. Henderson, 145 Fed. 316, 76 C. C. A. 196), upon the sole 
ground that the court in bankruptcy had no jurisdiction, after sale of 
bankrupt's lands confirmed, to enjoin the bankrupt's trustée, making 
the sale, from conveying to the purchaser the land at the instance of 
one seeking to enforce a resulting trust in such purchase. After the 
dismissal of the bill, Henderson, the claimant of the trust, instituted 
his suit in the circuit court of Wood county to establish the trust and 
to enjoin the trustée in bankruptcy from conveying the land to Henrie, 
the purchaser. The injunction prayed for was granted, a motion to 
dissolve overruled, and an appeal taken to the Suprême Court of Ap- 
peals,^ where it was held that Henderson had right to maintain his cause 
for a spécifie performance of the oral contract, but that the state courts 
did not hâve jurisdiction to enjoin conveyance by the trustée, he being 
a fédéral officer, and such injunction would be an interférence with the 
order or judgment of a fédéral court. It therefore directed a dissolu- 
tion of the injunction. 

î 61 W. Va. 183, 56 S. E. 369. 
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It woiild seem that the effect of thèse décisions is practically that a 
trustée in bankniptcy, who has sold the land of the bankrupt, such sale 
being confîrmed by the référée, becomes sui generis, with jurisdiction in 
no court to control bis subséquent actions. However, the légal princi- 
ples relating to trusts of this character, determined by me in the origi- 
nal cause, I understand to be in effect affîrmed by the décision of the Su- 
prême Court of Appcals of the state. I there held : First, where one, 
before a sale, agrées to buy land in bis name, for the benefît, in whole or 
in part, of another, who pays the purchase money, or bis aliquot part 
thereof, an express trust arises, enforceable in equity ; second, where 
one buys land under executory agreement, and afterwards, before, how- 
ever, légal title is passed, verbally agrées that, if another will pay the 
purchase money, he shall bave the land, and that other does so, the 
trust is enforceable in equity; third, both express and constructive 
trusts in lands can be created, declared, and proven by paroi évidence. 

It seems to me the facts hère do not prove a trust to hâve been es- 
tablished under thèse principles. Such trusts would bave to be en- 
forced by a decree directing conveyance to the cestui que trust of the 
land, or such part thereof as she paid for. Currence v. Ward, 43 W. 
Va. 367, 27 S. E. 329 ; Murry v. Sell, 23 W. Va. 475 ; Shaffer v. Fet- 
ty, 30 W. Va. 248, 4 S. E. 278. No oral agreement to hold in trust 
or payment, made after légal title has passed can constitute such trust 
good against the statute of frauds. Nor will such resulting trust ever 
arise in favor of one paying for land conveyed to another, where such 
payment is only a loan to such other person. Currence v. Ward, su- 
pra; Harris v. EHiott, 45 W. Va. 245, 32 S. E. 176. Smith v. Turley, 
32 W. Va. 14, 9 S. E. 46, to my mind, présents many parallel condi- 
tions to this one. It is there doubted whether a resulting trust arises 
in favor of a wife, if the husband acquires property with her separate 
estate, and without her knowledge and consent takes title in bis name. 
If so, it is held (1) the proof must be clear and explicit to establish 
that fact especially against the husband's creditors ; (2) long lapse of 
time will defeat its enforcement; and (3) it must arise at the time ti- 
tle is taken. No subséquent oral agreement or payment will create it. 

In this case it seems very clear, from the évidence of both husband 
and wife, that she was not présent when the conveyance was taken 
from Jesse Teter; that she did not pay to Jesse Teter the $850 down 
payment, but "furnished" the money to her husband, who paid it; that 
he took the deed to himself, without her knowledge and consent at 
the time, and subsequently, when she expressed her dissatisfaction, he 
deposited with her the deed and notes as security for her money, which 
he had used, intending to convey to her the land (apparently, from his 
statement, the whole of it) ; but this, owing to his being in good cir- 
cumstances, he "just neglected" to do. With this it seems Mrs. Teter 
was content, made no effort to secure such conveyance, took no évi- 
dence of the debt, and no other security therefor, and sought to assert 
no claim to, interest in, or lien upon the land until 10 years after, when 
her husband was in danger of losing it as Williamson's surety. When 
this danger passed, she seems to bave been satisfied to leave the matter 
in exact statu quo for 19 years longer, when her husband's bankruptcy 
makes the loss of the land to her husband inévitable. I am very clear- 
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ly of the opinion she has no resulting trust in and to the land to en- 
force, that she has no assignment légal or équitable to the vendor's 
lien, and no such équitable lien by reason of her possession of the 
deeds and notes as will give her priority over creditors. At the most, 
she has only an unsecured claim for her money used by her husband, 
long since barred by limitation, which I understand has been pleaded 
by the trustée against it. 

The décision of the référée will be reversed. 
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AMBiRIOAN TRUST CO. v. SAMB. In re BNGLIS. 

(Circuit Court, D. Maine. September 18, 1009.) 

No. 625. 

Makitime Liens (§§ 18, 38, 46*)— Statdtoey Liens for Consteuctioit— Effbct 
Undeb Maritime Law — Waiveb— Pbiobity Oveb Moktqage. 

Thls case relates to a class of liens arlslng on the steamers Harvard 
and Yale under the statutea of New Jersey, dlscussed In 166 Fed. 782, 
affirmed In 173 Fed. 471, and further dlscussed in 169 Fed. 491. It dif- 
féra from the prior cases only wlth référence to a further discussion of 
the doctrines of lâches, waiver, and estopjiel, in view of the spécial cir- 
cumstances. It also holds that the rulea in favor of malntalning the liens 
of thls class apply to merchandise Installed in the steamers while lying 
In the State of New Jersey, notwlthstanding the contract therefor was 
made in New York and the principal work In preparlng the merchandise 
was done in the latter state. 

[Ed. Note.— For other cases, see Maritime Liens, Cent DIg. §§ 23, 73, 
85; Dec. Dlg. §§ 18, 38, 46.* 

Waiver and extingulshment, see note to The Nebraska, 17 0. O. A. 102.] 

In Equity. Consolidated suits by the Berwind-White Coal Mining 
Company and by the American Trust Company against the Metro- 
politan Steamship Company. On pétition of Charles M. Englis to 
intervene. Pétition allowed. 

See, also, 169 Fed. 493, 

Robinson, Biddle & Benedict and Verill, Haie & Booth, for inter- 
vener. 
Alfred H. Strickland, for Berwind-White Coal Mining Co. 
William A. Sargent and Avery F. Cushman, for American Trust Co. 
Libby, Robinson & Ives, for Metropolitan S. S. Co. 

PUTNAM, Circuit Judge. This pétition was heard on April 9, 
1909. At that time the court found nothing in the record which im- 
pressed it with any conviction that, so far as the larger portion of the 
claim was concerned, the resuit would be in any way différent on this 
pétition from what it was with the Fletcher pétition, decided on De- 
cember 26, 1908 (166 Fed. 782), and affirmed by the Circuit Court of 
Appeals on August 18, 1909, reported in 173 Fed. 471, as modified by 

*For otber caseï se* same toplc & l nttmbeb In Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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force of some circumstances in the opinion passed down on the Wan- 
amaker pétition, Mardi 10, 1909 (IGO Fed. 491). In the Fletcher Case, 
everything furnished was furnished within the state of New Jersey. 
In the Wanamaker Case, the contract for ail that was furnished was 
made in the state of New York, but the delivery of the major portion 
thereof was made in the state of New Jersey. A portion was delivered 
in the state of New York, where they were contracted for, and as to 
that we held that there was not enough to bring the case within the 
statutes of that state. In the présent case, the contract was made by 
correspondence carried on on the part of the petitioner in New York 
state, and on the part of the Metropolitan Steamship Company at Bos- 
ton, in the state of Massachusetts. A portion of the work was put 
aboard the vessels at Chester, in the state of Pennsylvania, where the 
hulls were constructed. The entire preliminary work was donc at the 
shops of the petitioner at Greenpoint, in the state of New York. Some 
portion may hâve been installed while the vessels were in the state of 
New York, but the great bulk was installed at Hoboken. in New Jer- 
sey, where the vessels were being completed, as explained in the 
Fletcher Case. As the record hère fails in the same particular in which 
the record failed in the Wanamaker Case, with référence to what was 
installed within the state of New York, the judgment in this case will 
relate only to what was installed at Hoboken, and, on the principle 
stated with référence to the Wanamaker pétition, it will cover what- 
ever was installed there, wherever else the preliminary work or any 
part of the work was done. It will be understood, therefore, that the 
référence to the master, whatever its gênerai terms, will be limited to 
what was thus installed at Hoboken. 

At the hearing in April, the original complainant, namely, the Ber- 
wind-White Coal Mining Company, an unsecured creditor, asked leave 
to file a brief on the question of waiver. Ail questions of this character 
were disposed of quite fully both by us and by the Circuit Court of 
Appeals with référence to the Fletcher pétition; but it is now urged 
that we stated in our opinion in that case that there is no légal évi- 
dence that Fletcher knew of the prier mortgage, and that the présent 
record shows that Englis not only knew of the prior mortgage de- 
scribed in our opinion on the Fletcher pétition, but also knew that there 
were to be supplemental mortgages covering the Harvard and Yale 
specifically, and also that his knowledge did précède his liens. The 
brief proceeds with much vigor and care to develop this alleged fact 
of knowledge on the part of Englis, and to press upon the court the 
essential différence between the two pétitions on that account. On the 
whole, we think we had better review the présent propositions careful- 
ly, although we think there is an expression in the opinion of the Cir- 
cuit Court of Appeals which renders the attempt to discriminate of no 
effect. 

We wish, first, to state that no inference is to be drawn, from what 
we decided with référence to the Fletcher pétition, that any amount of 
knowledge would hâve affected the conclusion which we then reached. 
We decided that case on the then existing facts, leaving any case in- 
volving différent facts to take care of itself. We also observed at the 
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outset that ail the propositions we hâve received from counsel with 
référence to either of the pétitions before us in regard to the question 
of waiver, or any cognate question, entirely overlooked the fact that 
the conclusions of this court, as well as of the Circuit Court of Appeals, 
rest on the proposition that the lien given by the statutes of New Jer- 
sey is akin to the maritime lien, and has the same characteristics, ex- 
cept it cannot be enforced in admiralty. In this respect it is widely 
distinguished from the ordinary lien given by the common law or by 
statutes. The pith of the distinction, and the reason therefor, is found 
in the following expression appeariug in the opinion of the Circuit 
Court of Appeals with référence to the Fletcher pétition, namely: 

"By the maritime law, on the other hand, a lien exlsted for the supply and 
repair of a vessel having an application more extended. It was not posses- 
sory. Indeed, the maritime lien was deemed to be giveu in order that the ves- 
sel might go on its way unembarrassed by the lienor's attempt to obtain Im- 
médiate payment" 

Therefore it is that, with référence to expédition in enforcing the 
lien, there is a wide dilïerence in favor of the maritime lien, and, con- 
sequently, of the liens set out by the pétitions for the interveners, 
which it is now decided, so far as we are concerned, are akin to mari- 
time liens, as we hâve said. Consequently it was that we decided on 
the Fletcher pétition, as pointed out on pages 791 and 793 of 166 Fed., 
where we fully stated the facts, that there was n» basis for a claim of 
lâches with regard thereto. So far as mère lâches is concerned, what 
we hâve said there applies to the case hère. For any one who wishes to 
read examples of the extent to which the doctrine of lâches fails to ap- 
ply as against maritime liens, we refer them to 2 Parsons on Shipping 
and Admiralty (1869) 361 et seq. 

Another proposition must be considered with référence to the dis- 
tinguishing features of maritime liens, and, therefore, the liens in this 
case; and that is that they are not prejudiced by existing incumbran- 
ces, although the incumbrances are known to the lienor, unless in an 
extrême case like that of a tort-feasor. This is on the broad principle 
that whoever voluntarily takes a lien on a vessel gives the owner of the 
vessel implied authority to incumber her for supplies and repairs, so 
far as the maritime law is concerned. At any rate, so far as that law 
is concerned, the lien cuts through ail incumbrances in the way of 
mortgages, even though known to the lienor. For the reasons stated, 
the same rule applies hère. 

For the reasons we hâve given in our opinion with référence to the 
Fletcher pétition, it is useless to maintain that the original mortgage 
of 1905, before the steamers Yale and Harvard were constructed, or 
their construction commenced, raised any equity as against the in- 
terveners. That was fully disposed of in that opinion, and no daim 
of that nature is made now. Therefore the issue, if at ail, is between 
the lienors and the mortgages on the Yale and the Harvard, one of 
which was made May 35, 1907, and the other one August 14, 1907. 
In the présent case, one contract was made with the petitioner with 
référence to the construction work for both vessels. This was made in 
August, 1905, a complète, binding contract, though in the form of let- 
ters. The record does not show wlien the work of préparation was 
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commencée! by the petitioner, but a very considérable installation on 
both vessels was commencée! at Chester in September, 1906 ; and, dur- 
ing the whole intervening period, the work of préparation was pro- 
ceeding at Greenpoint ; and the installation at Hoboken, which was by 
far the principal part of what was accomplished, began immediately 
after the arrivais of the two vessels there, which, on the part of the 
Yale, was December 15, 190C, and, on the part of the Harvard, Feb- 
ruary 25 or 26, 1907. Therefore, under the well-settled équitable rules 
which must apply hère, as also would apply in admiralty, this contract, 
though executory, so far as we are concerned, until the work of instal- 
lation was commenced at Hoboken in December, 1906, and February, 
1907, was effective from that time to fix the equities of the parties ; 
and that time was several months before the mortgages were made 
on the Yale and the Harvard, so tlie petitioner's relief for the whole 
work donc must, in view of the fact of the date of the contract and the 
beginning of the installations in December and February preceding 
the mortgages, take fui! effect as of those months. Therefore the ex- 
pression found in the opinion of the Circuit Court of Appeals in the 
Fletcher Case, relating to this topic, must be taken to dispose of every 
new question raised hère. That expression is as follows : 

"Tlie Trust Companj' alleged knowledge by the Fletcher Company of the 
TrTist Company's rlghts ; but the knowledge, if there was any, did net précède 
the lien." 

Thus apparently the Circuit Court of Appeals disposes of both as- 
pects ; the one bearing on the Fletcher pétition, where we found there 
was no sufficient proof of knowledge of the mortgages, and the other 
applying to this case, on the hypothesis maintained in the brief which 
we are considering. 

So much for lâches. The parties answering thèse pétitions run to- 
gether the défenses of lâches, waiver, and estoppel. Of course, thèse 
défenses are in a certain sensé akin to each other, and run into eacli 
other; yet they are distinct défenses, and should hâve been distinctly 
discussed with référence to the particular évidence bearing on each. 
Lâches, it is true, witli some supporting circumstances, may run into 
waiver, and likewise into estoppel ; but each lias its own individuality, 
which should be followed out. Tliis has not been donc. Lâches need 
not ordinarily be pleaded, but waiver and estoppel should be. The 
answer in this case pleads lâches and estoppel, but not waiver. How- 
ever, we will consider them ail. 

The défense of lâches we hâve disposed of. Waiver may run in- 
to estoppel, especially when the alleged waiver grows out of matters 
of record which are inconsistent with each other. There the law re- 
fuses to permit the inconsistent positions, independently of the inten- 
tion of the parties involved ; but in this case waiver must be a matter 
of intention, and can be nothing else. Of course, intention may be in- 
ferred from circumstances; but, in view of the fact, which we hâve 
shown, that a lien of the character liere alleged is not inconsistent with 
other incumbrances, and may eut through ail of them, there is no such 
proof hère as would justify us in fînding that Englis intended to waive, 
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without considération, se valuable a right as bis lien for so large an 
amount. 

Of course, there is no estoppel of record; and, as to estoppel in pais, 
the rules of law are not at ail loose, as the parties respondent to thèse 
pétitions seem to think. On the other hand, they are very strict. In 
Henshaw v. Bissell, 18 Wall. 355, 271, 21 L. Ed. 835, the opinion ren- 
dered in behalf of the court says : 

"Tfiere is, tlierefore, uo case for the applicatiDii of tlie doctrine of équitable 
ostopiiel. For its application, tliere must be sonie inteiided déception in tlie 
('onduct or déclarations of the party to be estoi)ped, or such grosa négligence 
ou his part as to amount to constructive fraud." 

It is impossible to find in this record any proofs of such a definite 
character as to meet thèse conditions. The attempt hère to apply the 
rule of one party lying by and allowing an innocent party to acquire 
a supposed right to his préjudice fails. To apply that rule it is or- 
dinarily said that the party acquiring the property must be ignorant 
of the facts, and must rely upon conditions as he supposed them to be, 
while the party who stands by must ordinarily knovv the facts, and 
bave reason to believe that the innocent party is misled or mistaken. 
Neither of thèse things are proven hère. The circumstances and the 
application of the rule are, of course, very différent from a case where 
one party is purchasing bonds or taking a mortgage, and the other one 
lias no reason to understand that, in the taking of the bonds or the 
mortgage, he is relying on any particular state of the title. The ordi- 
nary illustration relating hereto is that of one purchasing property, 
who, of course, assumes that he is getting a suitable title. There is 
not the slightest évidence that the petitioners had not entire faith 
that the property was ample to pay their liens and the entire amount of 
the bonds issued on it, or to be issued on it. On the other hand, there 
is not a particle of évidence to support the proposition that either the 
aiortgagors or the purchasers of bonds had any other view than that 
whicli the petitioners might bave entertained. The entire évidence 
is that Englis understood that the vessels would be mortgaged to 
pay the cost of construction, and dealt in some of the bonds, both 
receiving them and disposing of them. The only natural conclusion 
is that. as he was dealing in the bonds both ways, he believed them to 
be good notwithstanding ail the facts known by him ; so that, therefore, 
it is probable that he was not embarrassed witli any notion that the in- 
terests of other ])arties required any disclosure from him. Taking the 
case by and large, ail the évidence upon ail thèse branches of défense 
is too shifty and loose to support either of them. 

There must be a master to report the amount to be allowed for what- 
cver was installed at Hoboken, as we bave described. 

Let there be a decree sustaining the pétition to the extent shown by 
the opinion passed down on September 18, 1909. establishing the liens 
according to that opinion, on surrender of any promissory notes re- 
ceived by the petitioner, and directing the master accordingly ; and let 
the decree provide that certified copies thereof and of such opinion 
constitute the master's commission. 
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THE KÔNIGIN LUISE. 

(District Court, S. D. New York. November 10, 1909.) 

Shipping (U 132, 152*)— Damage to Cargo— Négligent Stowage— Freight 
Paid in Advance. 

Damage to cargo and loss of freiglit paid in advance. Held, tliat in 
View of the addition to tlie exception of exemption for leal^age and brealv- 
age. the words "or any otlier in.iur,v resulting from tlie natiiral condition 
of tlie goods sliipped," etc., tlie biirdeu wa,s upon the carrier to siiow how 
the damage was sustained, it not t)eiiig a case of insufflcient pacli;ages but 
of négligence in haiidllng them ; also hcld that the freight paid in advance 
on goods not delivered should be recovered back. 

[Ed. Note. — For other case.s, see Shipping, Cent. Dig. §§ 479, 4SI, 514; 
Dec. Dig. §§ 132, 152.» 

Burden of proof as to cause of loss or injury to goods shipped by vessel 
and diligence or négligence of carrier, see note to ïhe Patria, G8 C. C. 
A. 398.] 

(Syliabus by the .Tndge.) 

In Admiralty. Action by the Oil Seeds Company against the 
.steam.ship Konigin Luise to recover for injuries to cargo and money 
paid in advance for freight. Decree for libellant. 

Wilcox & Green, for libellant. 

Choate & Larocque, for claimant and respondent. 

ADAM S, District Judge. This action was brought by the Oil Seeds 
Company again.st the steamship Konigin Luise and the North German 
Lloyd to recover the damages, said to be $1,762.04, which amount 
includes the sum of $463.21 paid in advance for freight. The libel 
allèges that on or about the 23rd of August, 1907, Antoine Reggio 
& Co., shipped at Smyrna, Turkish Asia, on the steamship Therapia, 
in good orcler and condition, and free from damage, 200 barrels of 
olive oil to be carried to Genoa, Italy, and to be forwarded from that 
port by the Princess Irène, or other steamship of the respondent, to 
the port of New York, and there delivered in like good order and 
condition to the order of C. B. Richard & Co., upon payment of 
freight and charges ; that the said Reggio & Co. received a bill of 
lading for said merchandise, whereby it was agreed that the same 
should be carried and delivered as aforesaid, and thereafter said 
bill of lading was duly endorsed by said C. B. Richard & Co. and 
delivered to libellant, for value, and the libellant became the holder 
and owner thereof, and the owner of said merchandise, and was the 
owner and holder at the time of the subséquent delivery of the mer- 
chandise at New York; that the said Therapia carried said mer- 
chandise from Smyrna to Genoa, and there delivered the same to 
the respondent and to said steamship Konigin Luise for transporta- 
tion to New York, where she delivered it to the libellant .and where 
the libellant paid the freight and charges before delivery, believing 
that the merchandise had arrived in good order. and condition, but 
after the delivery, the merchandise was found to be seriously damaged 
and the libellant allèges that said damage was caused by bad stowage 

*For other cases see same topic & ! numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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and by négligence, carelessness, improper conduct and want of atten- 
tion of the master, mariners and servants in the employment of the 
respondent and of the Kônigin Luise, a large number of the barrais 
being broken, crushed and otherwise injnred and the contents thereof 
in whole or in part spilled and lost, whereby the damage mentioned 
above was sustained by the libellant. 

The defending parties admit the shipment as alleged in the libel, 
but claim that the oil was received for carriage in accordance with 
a bill of lading which bad stamped on its face : "Not accountable for 
leakage or breakage" — also that the barrels were of inferior character 
and old and weak, also claiming the defence of the périls of the sea 
as covering the condition of the barrels and ordinary working of cargo. 

The bill of lading contained a clause stipulating that the ship owner 
should not be responsible for leakage or breakage and the claimant and 
défendant rely upon that provision for their defence, claiming that 
as no proof has been given to show any négligence on their part, no 
liability has been established. 

The testimony shows that the barrels were the usual class of pack- 
ages in which oil transported for commercial purposes is shipped. 
LJpon arrivai hère, it was found that about 26 of the barrels were 
enipty, 29 showed a large percentage of loss, and with a fevi' excep- 
tions, ail of the others showed a certain amount of loss. There ie 
aiways some loss in the transportation of oil, estimated at from IV2 
to 514 or 51/^, per cent, but that is entirely insufficient to explain the 
loss in this case. Hère the empty barrels showed broken staves, 
)>roken heads, hoops missing, and similar damage. Many of the 
barrels were squeezed out of shape. Ail had evidently snffered from 
some external damaging cause without, however, disturbing their 
positions in the tiers. 

The libellant contends that being a purchaser for value, relying 
upon the clean bill of lading given by the respondent, it is entitlcd to 
recover, and cites: Compania Naviera Vascongada v. Churchill, 10 
Asp. Mar. Law Cas. 177. I had occasion to consider that case in New 
York M. & S. Co. v. Hamburg Am. P. A. Gesellschaft (D. C.) 171 
Fed. 577, and adopted its doctrine of estoppel to sustain a claim made 
by the indorsee of a bill of lading against a carrier for damage 
caused to goods receipted for "in good order and condition," being 
delivered in a damaged condition. 

The respondent on the other hand relies upon the doctrine con- 
tained in the récent case of The St. Quentin, 162 Fed. 883, 89 C. C. A. 
573,.restated in The Baralong (C. C. A.) 172 Fed. 220._ 

Thèse last mentioned cases, in a gênerai way are in accordance 
with the authorities, requiring the shipper of goods, damaged in 
transit, to prove négligence, when the damage is covered by an excep- 
tion. In the cases cited by libellant the bills of lading, reciting that 
the goods were received in good order and condition, were incorrect 
and known to be so by the carrier when they were issued. If the 
merchandise was not in good order when shipped, it could not be 
delivered in that condition at the end of the voyage and it was held 
that the carrier was estopped from denying that the merchandise was 
in the condition described in the bill of lading and it niust respond 
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for the damages. Thèse were quite différent from cases where tlie 
merchandise was in the condition described in the bill of lading^ when 
shipped and was subsequently damaged, during the course of the 
voyage. I think there can be no doubt that such was the situation 
hère. The Hbellant does not contend that the bill of lading was false 
when issued but, on the contrary, that it correctly showed the condi- 
tion of the goods and the damage was the resuit of something hap- 
pening afterwards. It is said in libellant's brief : 

"The testimony taken under the commission to Smyrna shows beyond ques- 
tion that the goods were In perfect order when shipped, and must hâve been 
subsequently mishandled or neglected to reach New York in the badly dam- 
aged condition they showed upon arrivai." 

Therefore, the cited cases must be regarded as not in point. 
It is further contended by the libellant, however, that the excep- 
tion does not cover the situation. It reads: 

"The owner is not responsible for • • » leakage, breakage, land damage, 
or any other Injury resulting from the natural condition of the goods shipped, 
or their deficiency of packing not extemally recognizable. • • * " 

If the exception were leakage and breakage only, it might be that 
the burden of further proof in the matter, if required, would be upon 
the libellant, but when such words of exception are qualifîed as 
stated above, it becames questionable if such be the case. For example 
in Doherr v. Houston (D. C.) 123 Fed. 334, afSrmed 128 Fed. 594, 
64 C. C. A. 102, the exception was " * * * that the carrier should 
not be liable for any loss or damage occasioned by * * * break- 
age * * * jjQj. fQj. ^j^y iQgg Qj. (jamagc arising from the nature 
of the goods or the insufïiciency of the packages. * * * " It was 
held there that the burden was upon the carrier to explain and in 
the absence of explanation, it was liable. 

It is contended by the libellant that broken heads, staves, chimes, 
etc., did not resuit from the "natural condition of the goods shipped," 
nor could the damages be due to deficiency of packing "not exter- 
nally recognizable." It appears hère that the barrels had been tested, 
were absolutely tight and in perfect ordinary condition, so far as the 
eye could détermine, when they went aboard at Smyrna. They were 
found in New York, while still in the tier where they had been stowed, 
in a broken condition, similar to those in Doherr v. Houston, supra, 
where it was held .that the carrier was liable, in the absence of explana- 
tion of the cause. In Doherr v. Houston, stowage was in questioii and 
while there is nothing hère as there to indicate the cause of the break- 
age, still the principle seems to be the same and when the facts appear, 
as they do hère, to indicate some négligence must hâve existed after 
the shipment and before delivery, I do not think a libellant can be 
thrown out of court simply because he bas not gone into the enemy's 
camp for testimony. 

In The Folmina, 213 U. S. 354, 363, 29 Sup. Ct. 363, 365, 53 L. 
Ed. 546, where damage was found to exist in the cargo of an appar- 
ently sea worthy ship, through the unexplained admission of sea 
water, it was held that the burden of proving the cause of the entrance 
was upon the carrier, The court, by Mr. Justice White, said in part : 
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"As the burden of sliowing tliat the damase arose from one of the excepted 
clauses was upou the carrier, aud the évidence, thouji^h establishiiig the dam- 
age, left its etfieieiit cause whoUy unascertained, it follows that the donbt as 
to the cause of the entrance of the sea water inust be resolved agaiust the 
carrier, Tlie Edwiii I. Morrisou, 153 U. S. 199, 212, 14 Sup. Ct. 823. .38 L. Kd. 
(188. And see furtlier the foUowiug cases, applying the prlnciple .l'ust stated, 
and holding that because the damage to cargo was showu to hâve been occa- 
sioned by sea water without any satisfactory proof as to the cause of its iires- 
euce, in vlew of tlie burden resting ii^wn the carrier, conjecture would not be 
permitted to take the place of proof. * * * " 

This does not seem to hâve been a case of insufficiency of packages 
as in The Claverbtirn (D. C.) 147 Fed. 850, but of breakage of good 
packages through some improper handling. Mère leakage of the oil 
would not account for the delivered condition of the barrels and the 
ship shotild furnish some explanation of it. In tlie case just cited, 
there was testimony to show that the drying quaHty of the wood oil 
in the barrels was sufficient to account for the damage, but that it is 
not so hère and to concltide that the nature of this oil was such as 
to hâve catised the loss, would, it seems to me, be erroneous. 

In the argument hère, conjecture has been given a wide scope, but 
excluding it altogether from considération, I think the décision may be 
safely rested upon an entire absence of explanation of the cause of 
damage from the carrier, which was much more within its knowledge 
than it was within the shipper's. 

The claim for advanced freight is resisted by the carrier under the 
following provision of the bill of lading, viz: 

"XI. Full freight niust be paid for goods dauiaged or diiniiiisbed through 
leakage. For liquids, freight must also be paid as for full barrels, whether the 
sanie be full, partly full or enipty. No freight is to be paid for increase in 
weight causée! by sea damage." 

This provision excludes any recovery for freight paid in advance on 
goods damaged or dirainished through "leakage." The word is not 
qualified as it is in the earlier part of the instrument and the question 
is shall the carrier be entitled to retain freight paid in advance where 
it has been held, as hère, that the carrier is responsible for the dam- 
ages to the merchandise. This loss was not through leakage in the 
ordinary sensé, and such part of the amount as was paid as freight on 
the goods which were not delivered, can be recovered back. 

There wiîl be a decree for the libellant, with an order of référence. 



NOYES V. MUNSON S. S. LINE. 

(District Court, S. D. New York. Noveniber 11, 1909.) 

Shipping (ii 49, 62*)— Claim for Ciiabter Hirk— Deducttions. 

IIcM that the charterer was entitled to deduct (1) for quarantine dé- 
tention, (21 advances to.the master, (3) loss of time while awaiting dry 

•ï'or other cases see saiiie topic £ § ncmekr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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dockiiis. and (4) for a compromise with the master with respect to tiiue 
lest throu^h détective whiches. 

LEd. Note. — For other cases, see Shipping, Cent. Dig. §§ 195, 2.58, 259 ; 
Dec. Dig. §§ 49, 62.* 

Déductions and offsets from charter hire of vessel, see note to Tweedie 
Trading Co. v. George D. Emery Co., 84 O. O. A. 254.] 

(Syllabiis by tlie Judge.) 

In Admiralty. Action by the Munson Steamship L,ine against Win- 
chester Noyés. Libel dismissed. 
Convers & KirHn, for Hbellant. 
Wheeler, Cortis & Haight, for respondent. 

ADAM S, District Judge. Winchester Noyés claims the recovery in 
this action from the Munson Line of unpaid hire, amounting to $1,- 
064.84, of the steamer Dorisbrook, under charter dated October 3, 
1904. The contract of hiring was covered by the usual form of time 
charter. The respondent, after sundry déniais, allèges : 

"Fourteeuth: Fnrtlier answering the libel, the respondent allèges that the 
charter of the steamship Dorisbrook eontained, among others, the following 
provisions: 

'Steamer to be i)laced at the disposai of the charterers at New York 
* * * being on her delivery ready to receive cargo, and tight, staunch, 
stroug, and in every way fltted for the service, having water ballast, steam 
vvinehes and donkey boiler with capaeity to run ail the steam winches at one 
and the same time and with full complément of offic«rs, seanien. engineera 
and firenien for a vessel of her tonnage, * * * to l)e employed in earrj'ing 
lawful nierchandise * » * jn such l.iwful trade as mentioned above, as 
the charterers or their agents shall direct, on the following conditions: 

1. That the owner shall * * * nmintain her in a thoroughly efficient 
state in huit and macliinery for and during the service. 

2. That the charterers shall provide and pay for ail * * * Consular 
charges (excerit those jiertaining to tlie captain, officers and crew). * * * 

IG. That in the event of loss of time from deficleucy of men or stores, 
breakdown of macliinery, stranding, or damage preventing tlie working of the 
vessel for more thim 24 consécutive bours, the paynient of hire shall cease 
until she be a gain in an efficient state to résume her service. * * * 

17. * * * The act of God. enemies, flre, restraint of rulers, princes iuid 
peuple * * * tbrougliout this charter i)arty mutually exceiited. 

22. That as the steamer niay be frcnu time to time em|iloyed in tro])ical 
waters during the term of this Charter, steamer is to be docked, bottom 
cleaned and painted whenever Charterers Jind Master tliink necessary, at least 
once in every six montlis, and payment of the hire to be snspeuded until she 
is agaiu iu proper state for the sei'vice.' 

Fifteentb: At the port of Mobile the steamship Dorisbrook, during said 
charter, was delayed by reason of siclcness among the crew, rendering them 
nnflt for service, from the K^th day of August, l'.)()5, at 4:30 P. M. to the IBth 
day of August, 190;"). at 1:30 I'. M., or 2 days and 21 hours, which, at the char- 
ter rate of hire, amounted to !p:i<S:î.70. Said sickness among the crew was 
nw\\ as to resuit iu a 'deliciency of men' for tlie proper working of the steani- 
sbii», and a restraint of princes, rulers and people within the i)rovisions of 
tbe charter above ipioted. 

Sixteenth: AVhile the said steamship Dorisbrook was on the said charter, 
she consumed for owner's account 18 tons of bunker coal. beloiiging to the re- 
si)(mdent, of the value of ■'P117.00. for which ainount respondent is entitled to 
make a déduction from charter hire. The respondent also inade advances to 
tlie master of the said steainsbij) Itorislirook for the libellant which constl- 
tuted payment of the charter hire in advance up to the time of the steam- 

•For other cases see same toplc & § number lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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shi])'s rcdelivery at tlie ond of the charter, amouuting In ail to tbe sum of 
$207.46. 

Seventeenth: In accordance with the provisions of clause 22 of said char- 
ter, aiid after the steamshlp Dorisbrook had beon employed in tropical wa- 
ters for over 6 uionths, slnce her last dockiug, said steamshlp was duly tou- 
dered to the owners by the libellant on the lOth day of August. l'.K)8, at 5 
r. M. for the purpose of dry docklng and painting. The owners, howover, 
refusntl to dock said steamer at that tinie, and pending said refusai, tlie vessel 
lay idle up to the tiuie she went ofC charter on the 13th day of August, lOOG, 
at 9 A. M. and by reason of said owners' refusai to dock, respondont is en- 
titled to reimbursemeut for suid 2 days and IC hours, which at the charter 
rate of hire amounted to $385.92. 

Kighteenth: On or al)out the 12th day of Deeember, 190Ô, tlie steamship 
Dorisbrook arrived at the port of ^'ew York with cargo, and the respondent 
inuiiediately sent her to a berth to diseharge. By reason of the fact that upon 
arrivai her winches were broken and out of repair, it was impossible to use 
the same, exeept to a verj' small extent. In the discharge of said cargo, and 
four of said winclies were so far disabled as to be utterly usoless durlng 
said discharge, which was completed on or about Deceml)er 16, 1905. Be- 
cause of the condition of the winches, as aforesaid, the time occupied in said 
discharge was prolonged by one day, for which the respondent is entitled to 
compensation In the sum of $135, which sum is the value of one day at the 
charter rate. By reason of the condition of the winches aforesaid, the re- 
spondent was further neeessarlly put to extra expense for the hiring of hoist- 
ers and derricks to take the place of the said winches, and for extra labor 
eaused by the condition of the winches aforesaid, in the sum of $102, for 
which the respondent is entitled to reimbursenjent. Said sums of $133 and 
$102 niake a total of $237, which was properly déductible by the respondent 
froni the charter hire. 

Nineteenth: By reason of the premises the respondent became entitled to 
deduct from the charter hire otherwise due on said steamship the said sum 
of $383.70, $117, $207.46, $385.92 and $237, and therefore the sum claimed in 
the llbel was properly deducted from said hire as aforesaid." 

The cited provisions of the charter party are correctly quoted, in 
substance. 

1. The first déduction claimed is for détention at Mobile, amouut- 
ing to $383.70. 

It appears that the steamer went into quarantine at Mobile, Alabama, 
the 13th of August, 1905, at 4 :30 p. m., and remained until the 16th at 
2 p. m. When she arrived she went to the quarantine hulk and was 
fumigated, then went to anchor and was detained by the authorities 
from 4:45 p. m. the 13th until 2 p. m. the 16th on account of the ill- 
ness of the crew on board. During this time the crew were physical- 
ly able to move the vessel, but they were held as "suspects" and were 
thus constructively inefficient. In Tweedie v. Emery (D. C.) 14G Fed. 
618, affirmed 154 Fed. 472, 84 C. C. A. 253, there was détention ow- 
ing to sickness of the crew, which was deemed a légal cause for de- 
ducting the loss of time. In that case, there was a new crew sub- 
stituted, and the vessel was then released. There was no substitution 
hère but the vessel in such sensé remained helpless. The cases are not 
distinguishable by reason of the following language of the Court of 
Appeals, viz. : 

"It is to be noted that this is not a case where some of the crew falling 
sick, enough are left to bring her forward on her voyage." 

Hère the ship was actually helpless and could not avoid détention 
during the claimed time. The Circuit Court of Appeals bas quite re- 
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cently again consrdered and affirmed tlie doctrine of the Emery Case in 
Gow V. Gans S. S. Line, 174 Fed. 215, under similar provisions in the 
contract. The language just quoted was the basis of a décision by 
Judge Holt to the effect that there couîd be no recovery for such dé- 
tention in quarantine but the décision was reversed and the court said : 

"We hâve held in the case of Tweedie Trading Co. v. George V. Emery Co., 
154 Fed. 472, 84 C. 0. Â. 253, tliat a deflciency of men may be constructive, 
e. g., inability to work because of quarantine régulations, and in Clyde Com- 
mei-eial Steaniship Co. v. West India Steamsliip Qo. (O. O. A.) 160 l'ed. 275, 
that a distinction between the vessel and her crew may be made for quaran- 
tine purposes. Such a distinction appears in tlie régulations under considéra- 
tion. Under G8 (b), 68 (e), 74 and 104 a vessel may be rendered tree frora in- 
fection by fumigation and released if a new crew be furnished, otherwise she 
may be detained for five days longer for the purpose of observation of the 
personnel. The fumigation of this vessel was completed Septeuiber 11 at 4 
P. M. and the subséquent détention of five days was due entirely to the per- 
sonnel. There was, therefore, a constructive deflciency of men within Art. 
16 of the charter, whieh expressly causes hire to cease for that time. The 
exception in Art. 17 of the restraint of princes, rulers and people does not 
apply to the catégories mentionod in Art. 16, as we hâve held in the case of 
the Clyde Commercial Steamshlp Co., supra." 

2. The next déduction claimed, $207.46, is that made to the master 
for provisions, etc. 

Bills for thèse disbursements hâve been approved by the master. 
There is no real dispute about thèse items. 

3. The next déduction claimed, $385.92, is for time lost while await- 
ing dry docking. 

On the llth of August, 1906, the respondent gave the libellant notice 
that the steamer would be in its hands for dry docking. This was duly 
acknowledged by the master, who replied as f ollows : 

"In reply to your letter of yesterday I beg to advise you that I eannot ae- 
cept delivery of niy steamer for dry docking purposes as you request. 

As per your instructions my owners were notified on August 7th that my 
steamer would be re-delivered to them in New York on August 13th, in view 
of which fact, they were aware that you were not going to use my steamer 
for another trip, and therefore cabled me on August 9th not to dry dock again 
while under your charter. 

As advised you, I had received a cable from owners previously on August 
4th, agreeing to dock and paint, but at that time they were no doubt under the 
impression that I was to go on another voyage. 

1, therefore, under the circumstances, must formally décline to accept re- 
delivery from you for docking purposes, and must ask you to retain my 
steamer under hire until expiration of charter party on Aug. 13th." 

The vessel was actually discharged at 4 :30 p. m. on that day. She 
had been last dry docked December 18, 1905. The libellant refused 
to dry dock her for the next two days but as soon as she was re-de- 
livered, she was sent to be dry docked. 

In this case, therefore, there was an actual necessity for dry dock- 
ing and it was no answer to a demand for the necessary time to allège 
that the vessel did not need dry docking. Assuming the correctness of 
the claimant's contention, still the owner was bound to pay for the time 
lost, even if it was not actually necessary for the purpose. Munson 
S. S. Line v. Miramar S. S. Co. (D. C.) 150 Fed. 437, affirmed 166 Fed. 
722, 92 C. C. A. 412; (C. C. A.) 167 Fed. 960. 
173 F.— 52 
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4. The next déduction claimed, $237, vvas on account of defective 
winches. 

When the steamer arrived in New York December 13, 1905, her 
winches were badly broken, three of them could not be used at ail, 
and one of them could only be used in part. The engineer testified 
that on a voyage from Progresse to Staten Island, on December 9th, 
"* * * everything broke adrift, smashed up." The deck cargo, 
mahogany logs, "broke adrift and broke the winches, at least the deck 
winches. * * * q,-, g^nda}' morning No. 4 winch badly broken 
by loose logs, 12:30: both frames of No. 4 winch broken. * * *" 
The cargo was discharged. "Some of it was by winches and some of 
it was by steam hoisting gear that came alongside — using the poop 
winch and the middle winch and the fore winch. * * * Q go 
what winches were there that could not be used? A. No. 2, No. 3, 
and No. 4. * * * No. 4 was absolutely in pièces. * * * q^ 
When you arrived in New York on December 12 how many winches 
were there out of repair? A. Three. Q. Weren't there four? A. 
Well when we arrived for them to start cargo there were only three. 
There were four when we arrived, but we fixed No. 1 for them the next 
morning. Q. When you arrived four were in such condition you could 
not work them? A. They were broken. Q. How many winches hâve 
you in ail upon the vessel? A. Six. * * * There were only two 
winches that were not touched — the bridge deck winch and the poop 
winch." 

Under the circumstances, the master and the charterer entered into 
an agreement to hâve a steam hoister assist in the discharge, the char- 
terer agreeing to pay hire and the owner to stand the extra expense 
of discharging, caused by the defective condition of the winches. The 
vessel was thus delayed one day longer than usual, the hire for wliich 
period would be $135, and the charterer paid for hoisting and extra la- 
bor $102. This made $237, for which the master approved a voucher. 

The master, it is urged, exceeded his authority in making this agree- 
ment, as it was contrary to the charter party. This was perhaps true. 
unless the master was, under the circumstances, justified in compro- 
mising the matter. The ship would hâve been liable for lost time 
while she was out of condition for work (The IVIunson S. S. Line v. 
Miramar S. S. Co., supra), and it was undoubtedly for her benefit that 
an adjustment should be reached as soon as practicable. It seems to 
me that the master adopted a wise course in preventing delav. 

In The Edward H. Blake, 92 Fed. 202, 34 C. C. A. 297, a di.spute as 
to the meaning of "a small quantity of oak ties" was compromised by 
the master. It was held, as stated in the .syllabus : 

"While a nuister luis no power to spt aside the coiitraot made by the char- 
ter party. y<n, wiiere. at the tiiiie of loadins. i]iiesti<iiis arise between the ship 
and the charterer as to the proiier eoiistrnction of ndtior elause.s lu the cou- 
tract, in the absence of the owuers, the master. as their a.^ent, niust neees- 
saril.y deiil with the sauie. and his constnictiou and agreenients lu relation 
thereto are hinding on the owners." 

I hâve no doubt that the master, under the circtmistances of this 
case, was justified in making a settlement for the benefrt of the vessel, 
and the wisdom of his action hère is apparent when it appears that it 
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vvould hâve been much more expensive if the master had stood strict- 
ly on his authority as master, in which event, the vessel woukl hâve 
been liable for a larger amount than she paid hère. See Lake Steam 
Shipping Co. V. Bacon (D. C.) 129 Fed. 819, affirmed 145 Fed. 1032, 
74 C. C. A. 476. 

The respondent bas proved more than necessary and the hbel is dis- 
missed. 



UNITED STATES v. QUONG LEE & CO. et al. 

(Circuit Court, N. D. Califonila. August G, 1909.) 

Nos. 13,839-13,846. 

CusTOMs DtjTiEs (§ 37*)— Classification— Embroidered Fans— "Fans of All 

KlNDS"- "liWBKOIDEBED WEARING APPAREL OE OTHEB ABTICLE OE TEX- 
TILE Fa BRIC." 

Embroidered fans are sub,iect only to the provision in Tarilï Act July 
24, 1897, c. 11, § 1. Scliedule N, par. 427, 30 Stat 191 (U. S. Oomp. St. 
1901. p. 1675), for "faus of ail kinds," uot being wlthin the scope of the 
proviso in Schedule ,T. par. 339, 30 Stat. 181 (U. S. Comp. St. 1901, p. 1662), 
imposing the embroider.y rate on "embroidered wearing apparel or other 
article or textile fabric." 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 37.*] 

On Apphcation for Review of a Décision by the Board of United 
States General Appraisers. 

Robert T. Devhn, U. S. Atty., and George Clark, Asst. U. S. Atty. 
Stanley Jackson, for respondents. 

VAN FLEET, District Judge. Thèse cases involve appeals by the 
government, on the protest of the collector of the port of San Fran- 
cisco, from the décision of the Board of General Appraisers, reversing 
the action of the collector in assessing the duty on certain importations 
of silk embroidered fans entered at that port. The collector held the 
fans covered by the proviso to Tariiï Act July 24, 1897, c. 11, § 2, 
Schedule J, par. 339, 30 Stat. 181 (U. S. Comp. St. 1901, p. 1662), 
relating to embroidered articles, rather than under paragraph 427, 
Schedule N, of the act, relating to fans, and assessed them accordingly 
at the higher rate provided in the former. The board held that the 
imported articles should be classified under the latter provision, and the 
contention of the government is that the classification by the collector 
is right and should be upheld. The cases ail involve but one and the 
same question, and that one of construction. 

The provisions of the act involved in the inquiry are three. Para- 
graph 390, Schedule h, relating to laces, embroideries, etc., so far as 
pertinent, reads : 

"390. I>aces, * * * embroideries and articles embroidered by hand or 
machlnery, * * * niade of silk, or of whlch silk is the component material 
of chief value, » » * sixty per ceutum ad valorem." 

Paragraph 339, relating to wearing apparel and textile fabrics, is as 
follows:, 

•For otber ca«es see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, £ Rep'r IQdszM 
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"339. Laces, lace window curtalns, tldies, pillow sliams, bed sets, insertings, 
floiincings, and other lace articles; handkerchlefs, napkins, wearing apparel, 
and other articles, made wholly or in part of lace, or in imitation of lace ; nets 
or nettings, veils and veilings, etamines, vitrages, neclî ruiilings, ruchings, 
tuckings, flutiugs, and quillings ; embroideries and ail trlmmings, including 
braids, edgings, insertings, flouncings, galloons, gorings, and bands; wearing 
apparel, handkerchlefs, and other articles or fa bries embroidered in any man- 
ner by hand or machlnery, whether wlth a letter, monogram, or otherwlse; 
tamboured or appliquéed articles, fabrics or wearing apparel ; hemstitched or 
tncked flouncings or skirtings, and articles made wholly or in part of ruiilings, 
tuckings, or ruchings ; ail of the foregoiug, eomposed wholly or in chief value 
of flax, cotton, or other vegetable flber, and not elsewhere si>ecially pro- 
vided for in this act, whether eomposed in part of india rubber or otherwlse, 
sixty per centum ad valorem: Provided, that no wearing apparel or other 
article or textile fabric, when embroidereil by hand or maehinery, shall pay 
duty at a less rate than that imposed in any schedule of this act upoa any 
embroideries of the materials of wliich such embroidery is eomposed." 

Paragraph 427, relating specifically to fans, reads as follovvs : 

"427. Fans of ail kiwis, except coimnon palm-leaf fans, flfty per centum ad 
valorem." (Italics volunteered.) 

The décision of the board in disposing of the cases was expressly 
based upon the authority of T. D. 24,073, G. A. 5,235, presenting pre- 
cisely the same question and involving the construction of thèse pro- 
visions of the act, and I cannot do better, in stating the actuating con- 
sidérations moving the board to its conchision, than to quote from 
their opinion in that case. After referring to the pertinent provisions 
of the act, it is there said : 

"A similar proviso to that in paragraph 339 was contained in the tariff act 
of 1890 (Act Oct. 1, 1890, c. 1244, Schedule J, 26 Stat. 594) in paragraph 373. 
In that act, however, the language was more précise. It reads as follows: 
'Provided, that articles of wearing ai>parel, and textile fabrics, when embroid- 
ered by hand or machlnery, aud whether specially or otherwlse provided for 
in this act, shall not pay a less rate of duty than that fixed by the respective 
paragraphs and schedules of this act upon embroideries of the materials of 
which they are resi>ectively eomposed.' A coniparison of the two provisos dis- 
closes that there was contained in the proviso to said paragraph 373 the words 
'and whether specially or otherwlse provided for in this act' Oongress, in 
enaoting the tarife act of 1897, omitted thèse words from the corresponding 
paragraph, but extendod the scope of the paragrapli by inserting, in lieu of the 
words 'articles of wearing apparel,' the words 'wearing apparel or other arti- 
cles.' The proviso to paragraph 373 was construed by the United States Cir- 
cuit Court in the case of In re Schefer et al., 49 Fed. 826, whieh décision was 
afflrmed by the United States Circuit Court of Appeals. 53 Fed. 1011, 4 C. O. 
A. 153. In thèse cases it seems to bave been as.sumed by both parties to the 
controversy that the proviso to paragraph 373 of the act of 181)0 extended to 
ail the schedules of that act. That was a ueeessary conclusion, by reasoii of 
the phrase contained in that proviso. reciting, 'and whether specially or other- 
wlse provided for.' In the case of Tiffany v. United States (0. C.) 66 Fed. 
736, fans which were highly ornameuted by painting in oil or water colors were 
held to be dutiable under the tariff act of October, 1890, as 'palntings in oil or 
water colors.' There was no provision for fans eo nomine In that act; and, 
moreover, the court fouud as a fact in the case that the fans were more suit- 
able for ornaments than for purposes of utility. 

"The fans in question hère, however, are intended for use as such, and, 
therefore, corne clearly withln thé category of fans. The sole question for 
décision in the case is: Are thèse embraced withln the term 'fans of ail 
kinds,' and, as such, dutiable at the rate of 50 per cent, ad valorem, as pro- 
vided in paragraph 427, or are they subject to the proviso In paragraph 339? 
In our judgment, the provision for fans is broad enough to, and Intended to, 
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Inelude fans of every description. It would seem to be a matter of common 
Knowledge that a very large class of fans, embraclng perhar>s the greater 
amount of merchandise of that charaoter, is embroidered, and that to hold, 
therefore, that this phrase did uot inelude such, would, in effect, except there- 
from the greater number of imported articles of that kind. Moreover, the 
latter part of paragraph 427 conduces to the same conclusion, for by the para- 
graph itself is excepted palm-leaf fans. Upon a familiar principle of con- 
struction the enumeration of the exceptions from this paragraph includes ex 
Industria ail the articles which Congress intended should be excepted there- 
from. Palm-leaf fans, therefore, being expressly excepted from the provi- 
sions of the paragraph, the natural and légal Inference is that palm-leaf fans 
alone are the only fans intended by Congress to be excepted therefrom. This 
exception does iiot carry with it embroidered fans, but, by the principle of 
construction suggested, leaves them included within the very broad term 'fans 
of ail kinds.' Moreover, the phrase 'or other articles,' used in the proviso to 
said paragraph 339, is associated with 'laces,' 'embroideries,' 'wearing apparel,' 
and 'textile fabrics,' and under the settled rule of ejusdem generis should 
properly be construed to inelude only articles of the same gênerai character 
as those enumerated in thèse descriptive terms. Dodge v. United States, 84 
Fed. 449, 28 O. O. A. 152. Fans are not of this character." 

Considering the very significant changes made by Congress in the 
provisions of the act under considération from that of the tariiîf act 
of 1890 as noted in the foregoing opinion, and the very comprehensive 
language of paragraph 427 relating to fans, not found in the older act, 
it seems to me that the reasoning of the learned member expressing the 
views of the Board of General Appraisers is not to be readily answered, 
and that the contention of the government that the proviso to para- 
graph 339 was intended to cover articles of every class of which em- 
broidery is a component part, whether of textile fabric or not, is there 
very satisfactorily, if not conclusively, negatived. The whole reliance 
of the government is upon the words "or other article" found in that 
proviso. It is said that this language is broad enough to embrace 
every schedule of the act relating to any article that may be found to 
be embroidered by hand or machinery, no matter how specifically such 
article may be covered by other provisions of the act; that the lan- 
guage must be given some meaning, and that this is the only meaning 
it will bear ; and that the construction contended for by the importer 
simply results in annihilating this feature of the proviso. 

I cannot concède the soundness of this reasoning, since, as will be 
seen, it ignores some of the primary canons of construction applicable 
to such législation. Nor do I think it essential to the détermination 
of the présent controversy to ascertain precisely what was meant by 
this language, assuming that it was intended to read as found in the 
statute. My own view is that it is at least doubtful if it was intended 
so to read. Considering the subject-matter of the paragraph of which 
it forms a part and the relation of the particular words to their con- 
text, and more especially in view of other provisions of the act, I am 
strongly persuaded that it was never intended to express the pro- 
viso in the form in which it is printed in the statute, but that by some 
clérical error or misprision the word "or," where found between the 
words "other article" and "textile fabric," was inadvertently substi- 
tuted for the préposition "of," and that the proviso was really intended 
to read, "no wearing apparel or other article of textile fabric," etc. 
That would hâve tended to harmony and consistency, rather than the 
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confusion which has resulted in this and a number of other instances 
from the effort to harmonize the language as there found with other 
more or less spécifie features of the act. 

However that may be, I am satisfied that, taking the provision as it 
stands, it cannot be given the effect contended for, in view of the 
spécifie and all-including terms of section 427 relating to the particular 
class of articles hère involved. It is a familiar and fundamental prin- 
ciple of construction to be applied to tarifï législation that where a 
dutiable article falls within the terms of two enumerations, one of 
which is the more gênerai and the other the more spécifie, the spécifie, 
and not the gênerai, controls and prescribes the duty. Koechl v. Unit- 
ed States, 91 Fed. 110, 33 C. C. A. 363. It will be conceded that the 
enumeration to be found in the language of the proviso to paragraph 
339 is by class, while that of paragraph 427 is by species, and that the 
latter is therefore the more definite and spécifie. Where Congress has 
designated an article by a spécifie name, and imposed a duty upon it 
as such, gênerai terms in the same act, though sufiîciently broad to 
comprehend such article, are not to control, but must give way to the 
more spécifie provision. American Net Twine Co. v. Worthington, 
141 U. S. 468, 12 Sup. Ct. 55, 35 h. Ed. 821 ; Robertson v. Glendin- 
ning, 132 U. S. 158, 10 Sup. Ct. 44, 33 L. Ed. 298; Homer v. Col- 
lector, 1 Wall. 486, 17 L. Ed. 688. 

It is claimed that the ruling of the Board of General Appraisers in 
thèse cases has been materially modified, if not overthrown. by the 
cases of Carter v. United States, 143 Fed. 256, 74 C. C. A. 394, and 
Lichtenstein v. United States (C. C.) 154 Fed. 736. But I do not 
regard either of those cases as affecting the integrity of that ruling. 
The former involved the assessment of duty on wearing apparel, ho- 
siery made of cotton in open-work or lace efïect, with certain embroid- 
ered figures thereon ; and it was properly held that the proviso to para- 
graph 339 governed the classification, rather than paragraph 318 
Schedule I, applicable to cotton hosiery, but which says nothing about 
embroidery. There is nothing said in that case, necessary to the con- 
clusion reached, which militâtes against the ruling hère in question. 
The Lichtenstein Case related to the classification of an imported 
screen, consisting partly of wood and partly of embroidered silk, with 
certain other ornamental features. It was contended that the article 
was dutiable under Schedule D, par. 208, of the act, as one composed 
in chief value of wood. The évidence, however, left it in doubt as 
to the material of chief value entering into its construction, and both 
the collector and the Board of General Appraisers held it to be an em- 
broidered article. The ruling was affirmed by the Circuit Court, and 
properly so, under the facts therein presented. The view there ex- 
pressed by the learned judge of the Circuit Court, that the doctrine of 
noscitur a sociis does not apply to limit the effect of the proviso to 
paragraph 339, I regard as not only unnecessary to the conclusion 
reached, but as bieing opposed to the strong current of authority. Uni- 
ted States V. Nichols, 186 U. S. 298, 23 Sup. Ct. 918, 46 L,. Ed. 1173 ; 
Hollender v. Magone, 149 U. S. 586, 13 Sup. Ct. 932, 37 L. Ed. 860 ; 
Lithograph Co. v. Worthington, 132 U. S. 655, 10 Sup. Ct. 180, 33 L. 
Ed. 453; Reiche v. Smythe, 13 Wall. 162, 20 h. Ed. 566; Dodge v. 
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United States, 84 Fed. 449, 28 C. C. A. 153; Wiekiscli v. United 
States, 84 Fed. 451, 28 C. C. A. 154. 

There are some other considérations urged by the government in 
favor of its contention; but the most that can be said of them is that 
tliey would tend to disclose an ambiguity in the act as to the construc- 
tion to be put upon it. That of itself is fatal to the government's 
claim; for it must be borne in mind that one of the cardinal rules for 
construing a statute imposing a burden in the nature of a tax or duty 
is that every ambiguity or uncertainty is to be resolved against the 
taxing power, and in favor of the one upon whom the burden is sought 
to be laid. Hartranft v. Wiegmann, 121 U. S. 609, 7 Sup. Ct. 1240, 30 
L. Ed. 1012, and cases there cited. 

The ruHng of the Board of General Appraisers is affirmed, and a 
separate judgment to that efïect will be entered in each case. 



UNITED STAÏES v. KISSEL et al. 

(Circviit Court, S. D. New York. October 2G, ITOO.') 

1. I\l0K0r0LIES (S 2!)*)— El^EMENTS OF OFFENSE— AnTI-TRUST StATUTE. 

To constitute the offense of cousiiinicy in restniint of iiiterstiite or for- 
eign comuieree, or to niouopolize sud) commerce, imder the Sherm;ui îiuti- 
tnist aet (Act .Tiily 2, 1890, c. 647, §§ 1, 2, 20 Stat. 200 [U. S. Coiup. St. 
1001. p. 32001) unlike a couspiracy to commit an offense against or to de- 
fraïKl the Tnited States, under Rev, St. § r,UO (U. S. Comp. St. 1001. p. 
3070). no overt act is necessary ; the conspiracy itself Iteing tlie offense. 

[Ed. Note, — For other cases, see ilouopolies, Cent. Dig. § 10; Dec. Dig. 
§ 29.*] 

2. MoNOT'OLiEs (i 12*1— Anti-Trust Act — "Conspiracy." 

The Word "conspiracy," as used in the Sherinan anti-trust aet (Act 
.Tuiy 2. 1800. e. 047, §§ i, 2, 26 Stat. 200 [U. S. Comp. St. 1001, p. 3200]), 
has suhstantially the same meaning as the word "contract." 

|Ed. Note. — For other cases, see Jlonopolies, Cent. Dig. § 10; Dec. Dig, 
§ 12.* 

For otlier delinitions, see Words and Plu-ases, vol. 2, pp. 1454-1461 ; 
vol. S, p. 7013.] 

3. Criminal Law (I 140*)— Conspiracy in Violation or Anti-Trust Law— 

Limitation of Criminal Prosecution. 

A conspiracy in restraint of interstate connnerce, or to monoiiolize tUe 
samc, in violation of the Sherman anti-trnst act (,\ct .Tuly 2, 1800, c. 
647, §§ 1, 2. 2(> Stat. 200 [U. S. Comp. St. 1001. p. 3200]), by causing a 
manufacturing corporation to sus])einl business in the intorest of a coiu- 
])eting conceni, by obtaining control of its stock throngh a contract, was 
complète at latest when its ob.iect was fully accomplished by the making 
of the contract and the élection of a lioard of directors who voted to cease 
Imsiness : and a prosecution therefor is harred in three years from that 
time. under Hev. St. § 1044 (F. S. Couip. St. 1901, p. 72.-)). 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 273-275 ; 
Dec. Dig. § 140.*] 

4. Criminal Law (§ 1.50*)— Criminal Prosecution— Limitation. 

If a conspiracy to commit a crime lias been carried ont, and the crime 
coniuiitted. those who committed it are subject to whatever [)enalties the 
law imimses, and entitled to whatever protection the law affords ; and if 

•For other cases see same topic & § NUMBEr. in Dec. & Am. Dlgs, 1907 to date, & Rep'r I.<dexea 
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the statute of liinitations is a bar to a prnscfution for tlie crime, tliat bar 
caunot be lifted by a prosccntion for a ooiisiiiracy to coimnit tbat crime. 

[Ed. Note. — For other cases, see Crimiuul I.aw, C<int. Dig. § 2T-j ; Dec. 
Pig. § 150.*] 
5. Criminal Law (§ 2SS*)^Spkciai, I'lea of Limitation. 

Tbe défense of. tlie statute of liuiitations niay be raised in a crbiiîual 
case by a spécial plea bcfore trial. 

[Ed. Note.~For otlier cases, see Cl-imiîial Law, C'eut. Dig. §§ GOO, OGl ; 
Dec. Dig. § 288.*] 

Gustav E. Kissel and Tliomas B. Ilariied, iiidicted witli the Ameri- 
can Sugar Refining Company and others, filed plea.s in bar to the in- 
dictment, to which the government deniurred. Demurrers overruled, 
and pleas sustained. 

Henry A. Wise, U. S. Atty. (Charles F. Brown, John W. H. Crim, 
and James R. Knapp, of counsel), for the United States. 

William D. Guthrie and William Church Osborn, for défendant 
Kissel. 

George Whitefield Betts, Jr., and Francis H. Kinnicutt, for défend- 
ant Harned. 

HOLT, District Jiidge. Thèse are demurrers iîled by the govern- 
ment to pleas in bar interposed by the défendants Kissel and Harned 
to the jndictment. The indictment charges the défendants with a con- 
spiracy in restraint of Interstate commerce, in violation of Act July 3. 
1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200), commonly 
called the "Sherman Act." The défendants are the American Sugar 
Refining Company and its directors, and certain other persons. The 
indictment allèges, in substance, that the défendants conspired to pre- 
vent the Pennsylvania Sugar Refining Company from doing business. 
It is alleged that this resuit was accomplished ; that the défendant Kis- 
sel, acting secretly as agent of the American Sugar Refining Company, 
made a contract to loan to Adolph Segal $1,250,000, upon a note of 
Segal secured by certain collatéral, among which collatéral were 26,000 
shares, being a majority, of the stock of the Pennsylvania Sugar Re- 
fining Company; that, having thus obtained such inajority of the stocli:, 
a new board of directors, in the interest of the American Sugar Refin- 
ing Company, was elected ; that said board immediately voted to close 
the refinery of the Pennsylvania Sugar Refining Company ; and that 
it has since donc no business. The défendants Kissel and ïlarned hâve 
pleaded, in bar of the prosecution, the statute of limitations ; and the 
défendant Kissel has also pleaded in bar that, having produced on the 
trial of a civil action certain documents tending to prove certain facts 
necessary to be proved in this case, he is entitled to immunity from 
prosecution under this indictment. 

Admittedly, the gênerai three-year statute of limitations for crimes 
not capital contained in section 1044 of the United States Revised 
Statutes (U. S. Comp. St. 1901, p. 735), applies in this case. It is also 
conceded that the exécution of the contract between Kissel and Segal, 
by which the loan was made and the control of a majority of the stock 
of the Pennsylvania Company obtained, the consent of the Champion 

•For other cases see same topic & § kumbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Construction Company to the pledge of the stock, tlie power of attorney 
I)y that Company to Kissel, the élection of the new directors, the meeting 
of the new board, at which the vote was passed that the Pennsylvania 
Sugar Relining- Company should thcreafter refrain from carrying on 
business until the fnrther order of said board, the advance of $1,250,000 
by the American Sugar Refining Company to Kissel, and the loan of 
that amount by Kissel to Segal, were ail done and the entire transaction 
closed in ail respects on or before January 4, 1903. Therefore the 
offense alleged in this indictment was complète, and this indictment 
might hâve been brought, on January 5, 1904. The indictment was 
not filed until July 1, 1909, more than ûve years after the time when 
the alleged conspiracy was entered into and its object entirely ac- 
complished. Obviously, therefore, the statute of limitations is a bar 
to this prosecution, unless the crime charged in the indictment is a 
continuing offense, or acts hâve occurred which bave renewed the 
offense and started again the running of the statute. 

A conspiracy, in its légal sensé, is a misdemeanor at common law. 
It has been defined as an agreement by two or more persons to do an 
illégal act, or to do a légal act by illégal methods. Such a conspiracy, 
if entered into, could be criminally punished at common law, whether 
any act in furtherance of it was done or not. Section 5440 of the 
United States Revised Statutes (U. S. Comp. St. 1901, p. 367C) pro- 
vides that if two or more persons conspire either to commit any offense 
against the United States, or to defraud the United States, and one or 
more of such parties do any act to effect the object of the conspiracy, 
ail the parties to such conspiracy shall be liable to criminal punishment. 
Under this statute, a mère conspiracy is not an offense; but, in addi- 
tion to the conspiracy, one or more of the parties to it must do some 
act to effect its object before a criminal prosecution can be maintained. 
The first section of the Sherman act provides that: 

"Every contract, combinatlon in the form of trust or otlierwise, or con- 
spiracy in restraint of trade or comineroe amoiig tlie several states, or witli 
forcign nations, is liereby declared to be illégal. Every person who shall make 
any such contract or engage in any such couibinalion or conspiracy shall be 
deemed guilty of a misdemeanor." 

The second section of the act provides that: 

"EH'ery person who shall monopolize or attenipt to monopolise, or combine 
or conspire with any other person or ]>ersous to monopolize any part of the 
trade or commerce among the several states or with foreign nations, shall be 
deemed guilty of a misdemeanor." 

This indictment is necessarily brought under thèse provisions of the 
Sherman act. No indictment can be brought in the United States 
courts for the offense of conspiracy at common law, because it has not 
been made an offense by any United States statute. Nor could this 
indictment hâve been brought under section 5440 of the United States 
Revised Statutes, because there is no law of the United States making 
a conspiracy in restraint of trade or to monopolize trade an offense 
against the United States except the Sherman act, and there cannot be 
a conspiracy to engage in a conspiracy. Under the Sherman act no 
overt act is necessary to the commission of the offense. That provides 
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that every person who eng-ag'es in a conspiracy in restraint of trade 
or commerce, or to monopolize trade, is guilty of the offense. The 
question in this case, therefore, is when the statnte of limitations be- 
gins to run in an inthctment for conspiracy under the Sherman act. 

The law of conspiracy has been the subject of a great deal of over- 
refined discussion, and the authorities upon the subject are quite con- 
fîicting. Some hold a conspiracy to be an offense complète when en- 
tered into, and upon which the statute of limitations immediately begins 
to run. Others hold it to be a continuing offense, from which it is 
argued that the statute of limitations never begins to run against a con- 
spiracy until it is abandoned and whatever resuit has been accomplished 
by it annulled. The government's counsel. upon the argument, claimed 
that the défendants, having once entered upon the conspiracy and 
closed the refinery of the Pennsylvania Company, continuée! to be en- 
gaged in the conspiracy every day so long as the refinery was closed. 
It would follow. from this position, that the only way in which the 
défendants could start the statute of limitations running would be to 
rescind the vote to close the refinery, bave the directors friendly to the 
American Sugar Company resign, and deliver back to the original 
holders the stock taken as collatéral. No authorities bave been cited 
sustaining such a position. Most of the cases cited bave arisen in pros- 
ecutions based upon section 5440, under which the indictment must 
not only charge the conspiracy, but one or more overt acts. 

Some authorities hold that the statute of limitations begins to run 
in such prosecutions as soon as one overt act has been committed, and 
that, if more acts in furtherance of the cons])iracy are performed, that 
does not stop the running of the statute. United States v. (^wen (D. 
C.) sa Fed. .534; United States v. McCord (D. C.) 72 Fed. 159; Ej: 
parte Black (D. C.) 147 Fed. 833 ; United States v. Biggs (D. C.) 157 
Fed. 2(;4. Other cases hold, in substance, that each additional overt act 
starts the statute running anew. United States v. Bradford (C. C.) 
148 Fed. 413; Ware v. United States, 154 Fed. 577, 84 C. C. A. 503, 
12 h. R. A. (N. S.) 1053 ; United States v. Brace (D. C.) 149 Fed. 874. 
In Ware v. United States, 154 Fed. 577, 84 C. C. A. 503, 12 L. R. A. 
(N. S.) 1053, it is held that there cannot be a conviction upon the 
original conspiracy and overt acts wliich bave taken place more than 
three years before the finding of the indictment; that there must be 
proved a conspiracy within the three years, as well as an overt act; 
and that, although the original conspiracy is compétent évidence upon 
the question wdiether a new or continuing conspiracy has been entered 
into within the three years, it alone is insufïicient to prove such new 
conspiracv. See, also, United States v. Black, IGO Fed. 431, 87 C. 
C. A. 383. 

Thèse décisions were ail made in other districts. With entire respect 
for the judges making them, it is impossible to harmonize them. In 
my opinion, the cases which hold that the statute begins to run after 
the first overt act, and is not stopped by subséquent overt acts in pur- 
suance of the same conspiracy take the correct view. But in any event 
tlne décisions under section 5440 of the United States Revised Statutes 
are not strictly applicable to this prosecution. 
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The word "conspiracy" is usually employed with a sinister meaning-; 
but, in my opinion, as used in the Sherinan act, it bas substantially the 
same meaning as the word "contract." A conspiracy in restraint of 
trade is nothing- but a contract or agreement between two or more per- 
sons in restraint of trade. If this indictment had charged, in the lan- 
guage of the act, that the défendants had made a contract in restraint 
of trade, I suppose no one would claim that the statute of hmitations 
did not begin to run upon the exécution of the contract. How can 
the government impose a difïerent Habihty on the défendants by call- 
ing the same thing a conspiracy? I think that the offense was com- 
plète in this case when the contract between Kissel and Segal was 
made. It was unquestionably complète before January 5, 1904, be- 
fore which date the contract was carried out in ail respects and the 
object of the alleged conspiracy accomplished. If, however, the doc- 
trine of that class of cases which hold that each new overt act consti- 
tutes a new ofïense, in prosecutions under section 5440, were to be 
followed in this case, the overt acts alleged to bave occurred within 
three years, necessary to constitute a new offense, must be acts which 
bave a tendency to carry out the object of the conspiracy, or in some 
way tend to make it effectuai (United States v. McLaughlin [D. C] 
169 Fed. 307; United States v. Black, 160 Fed. 431, 87 C. C. A. 383) ; 
and each défendant must bave participated intentionally in an overt 
act done within the three years prior to the indictment (Ware v. United 
States, 154 Fed. 579, 84 C. C. A. 503, 12 L. R. A. [N. S.] 1053). 

So far as tlie défendant Harned is concerned, be had nothing to do 
with any overt act alleged in the indictment after December 30, 1903. 
As to the défendant Kissel, the overt acts alleged in the indictment as 
occurring within three years before it was filed, in my opinion, are 
not acts which had any tendency to carry out the object of the con- 
spiracy, or to make it effectuai. The overt acts so alleged are cer- 
tain resolutions adopted by the directors of the American Sugar Refin- 
ing Company, agreeing to indemnify the président and counsel for 
any liability in the Segal matter, certain letters written by one of the 
défendants to the secretary of the American Sugar Refining Company, 
and a bill for disbursements rendered by the défendant Kissel to the 
American Sugar Refining Company, ail in the year 1907.' In my 
opinion, thèse alleged overt acts had no tendency to accomplish the ob- 
ject of the conspiracy. The object was completely accomplished before 
January 5, 1904. One of the letters, dated February 15, 1907, alleged 
in the indictment as an overt act, shows that the question whether 
criminal proceedings should be brought had been under considération 
by the Department of Justice before that tinie, but it took no action un- 
til this indictment was filed. 

The case of United States v. Irvine, 98 U. S. 450, 25 L. Ed. 193, 
although that was not a prosecution for a conspiracy, seems to me to 
State the principle applicable to such a case better than any other au- 
thority that bas been cited. In that case an indictment was found for 
a violation of the act making it a misdemeanor for a pension agent to 
wrongfully withhold from a pensioner the whole or any part of the 
pension due to him. The indictment was brought more than three 
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years after tlie pension nioney had been received by the pension agent 
and demanded from him by the pensioner. The trial court held that 
the offense prohibited by the statute was a continuing offense, and that 
so long as the défendant continued to withhold the pension money the 
offense was not barred by the statute of limitations. The Suprême 
Court overruled that décision. Mr. Justice Miller, in the opinion, 
says : 

"There Is in this but one offense. When it is coiumitted, tlie party is guilty, 
iinct is subject to criniinal prose(!Ution ; and from that tinie, also, tUe statute of 
limitations applicable to the offense begins to run. It is unreasonable to hold 
that 20 years after tbis he can be indicted for wrongfuUy wltbbolding tUe 
}uoney, and be put to prove his innocence after liis receipt Is lost, and when 
])erhaps the pensioner is dead. * * * Ile pleads tlie statute, * • * which 
was made for such a case as tbis; but the reply is: 'You received the mouey. 
You hâve coutiuued to withhold It tliose 20 years. Every year, every month, 
every day, was a withholding withln the nieaning of the statute.' We do not 
so construe the act. Whenever the act or séries of acts neeessary to constitute 
a criniinal withholding of the money iiave transpired, tlie crime is complète, 
and from that day the statute of limitations begins to run agaiust the prose- 
cution." 

There seems to be an increasing tendency in récent years for public 
prosecutors to indict for conspi racles when crimes hâve been commit- 
ted. A conspiracy to commit a crime may be a sufficiently serions of- 
fense to be properly punished; but, when a crime has been actually 
committed by two or more persons, there is usually no proper reason 
why they should be indicted for the agreement to commit the crime, 
instead of for the crime itself. A large class of fédéral prosecutions 
for commercial offenses, such, for instance, as violations of the inter- 
state commerce act, the Sherman act, the bankrupt act, the acts relating 
to public lands, and many others, now habitually take the form of 
indictments for conspiracies to commit crimes, the actual commission 
of which is also usually alleged in the indictment. Prosecutors seem to 
think that by this practice ail statutes of limitations and many of the 
rules of évidence established for the protection of persons charged 
with crime can be disregarded. But there is no mysterious potency 
in the word "conspiracy." If a conspiracy to commit a crime has been 
carried out, and the crime committed, the crime, in my opinion, cannot 
be madesomething else by being called a conspiracy. The men whc 
hâve committed the crime are liable to whatever penalties the law im- 
])Oses and to whatever protection the law affords. If the statute of lim- 
itations is a bar to a prosecution for the crime, that bar, in my opinion, 
cannot be lifted by a prosecution for a conspiracy to commit that crime. 

Statutes of limitations are bénéficiai statutes. The interests of the 
commtmity and Justice to persons charged with crime require that 
offenses be promptly prosecuted. Statutes of limitations should be 
given a plain and sensible construction. Their effect should not be 
frittered away by a strained interprétation, based on subtle and refined 
reasoning. The government has waited before bringing this prosecu- 
tion for 5I/2 years after the alleged offense was complète, and, in my 
opinion, the statute of limitations is a bar to this indictment. 

This conclusion makes it unnecessary to consider the doubtful ques- 
tion raised by the plea of immunity interposed by the défendant Kissel. 
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The groimd of demiirrer that the plea in bar of the statute of lim- 
itations will not lie, because the plea is in substance a plea of not guilty, 
seenis to me, if I correctly understand it, wholly untenable. The dé- 
fense of the statute of limitations could be raised on the trial under the 
gênerai plea of not guilty; but it can also be raised by a spécial plea 
before the trial. 

The demurrers to the pleas in bar interposed by the défendants Kis- 
sel and Harned are overruled, and judgment dismissing the indictment 
as to said défendants may be entered. 



THE RÀPPAHANNOCK. 
(District Court, W. D. New Yorlî. September 1, 1909.) 

1. Shipping (§ 132*)— Damage to Cargo— Geounds or Vbssel's Liability— 

Bdkden of Proof. 

WTiere cargo receives damage in transit, tlie carrier bas tlie burden of 
sliowlng. afflrmatively that the loss was within an exception of périls of 
the sea in tlie hills of lading. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 479, 481 ; Dec. 
Uig. § 132.*] 

2. Shipping (§ 121*)— Carriage of Goods— Contraots of Affreightment. 

In contracts for carriage by sea, there Is an implied warranty that the 
vessel is in ail respects seaworthy and reasonably fit to carry the par- 
ticular goods specifled in the bill of lading. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 449-451 ; Dec. 
Dig. § 121.* 

Implied warranty of seaworthiness, see notes to The Carib Prince, 15 
C. C. A. 388; Nelson v. Coal, Cernent & Supply Co., 60 C. O. A. 177.] 

3. Shipping (§ 141*)— Damage to Cargo — Liability of Vessel. 

On a voyage from a Canadian port on Lake Superior to Buffalo, a 
steamer's cargo of wheat was damaged by water escaping from a feed 
pipe Connecting the englne and boller rooms, which was broken at a joint. 
The use of such feed pipe and the nianner in which it was coiis.tructed and 
casod were not unusual on such steamers, and an Inspection a month 
earlier, and a further examination by the offlcers and shipper's agent 
before loading, showed it to be in good condition. Held, that it did not 
render the vessel unseaworthy at the beginniug of the voyage, but that 
under the évidence the breaking was due to périls of navigation, which 
strained the vessel during the voyage, and which were within the excep- 
tions in the bill of lading ; it being shQwn that she encountered unusually 
rough weather and was otherwlse strained. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 498; Dec. Dig. 
§ 141.» 

Loss by périls of the sea, see notes to The Dunbritton, 19 C. C. A. 465 ; 
Southerland-Innes Co. v. Thynas, 64 C. C. A. 118.] 

In Admiralty. Suit by the Northern Elevator Company, Limited, 
against the steamer Rappahannock for damage to cargo. Libel dis- 
missed. 

Wallace, Butler & Brown, Howard S. Harrington, Ulysses S. Thom- 
as, and Archibald G. Thacher, for libelant. 
Clinton & Clinton, for respondent. 

•For other cases see same toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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HAZEL, District Judge. The libel in this case was filed to recover 
(iamages to a cargo of grain shipped by the Northern Elevator Com- 
pany, Limited, on the wooden steamer Rappahannock, owned by tlae 
respondent, the Davidson Steamship Company. There were trans- 
ported by the Rappahannock, from Ft. WilHam and Port Arthur, On- 
tario, Canada, to the port of Buffalo, on Octoljer 9, 1905, in the ag- 
gregate 125,000 bushels of No. 2 Northern Manitoba wheat. The 
shipment arrived at its destination on October 14th, and on unloading 
the vessel it was discovered that 11,713 bnshels of the wheat were wet, 
moist, and heated, owing to a leak in the main feed pipe, which pipe 
extended about 9 feet athwartships through the cargo space between 
the engine and boiler rooms. This pipe was 2^2 inches in diameter, 
was incased in a covering of asbestos, and this was inclosed in a wood- 
en box, which was about 2 inches tliick. Tlie bills of lading provided 
for dehvering the grain in like good order and condition as when ship- 
ped, and that if it became lieated in transit tire carrier was bound to 
pay ail deficiencies, excepting 5 bushels for each 1,000 bushels, the 
dangers of navigation, or its équivalent term, the périls of the sea, ex- 
cepted. 

There is no controversy over the shipment of the wheat, its de- 
livery in a damaged condition, or that its détérioration was due tt) the 
dripping of water through a crack in the feed pipe three-quarters of 
an inch long at the coupling of two lengths of the pipe. It is contended 
by libelant, and testimony bas been introduced to establish the fact, 
that the locality of the pipe was improper and dangerous, that the 
threading of the pipe to make a joint weakened it, and that it was im- 
properly supported and incased. Upon this contention I find, from the 
évidence, that it was not unusual in vessels constructed like the Rap- 
pahannock, and there were a dozen or more in the carrying trade on 
the Great Lakes, to hâve a feed pipe running from the engine to the 
boiler, which was .stationed in another part of the vessel ; nor was the 
manner in which the feed pipe was incased out of the ordinary. The 
Titania (D. C.) 19 Fed. 101. It is not proven that the use of a 
threaded coupling in a feed pipe of wrought iron materially weakened 
the joint or pipe, or that this was an unusual construction in the year 
1895, when the Rappahannock was built. Indeed, the expert testimo- 
ny of the respondent indicates that such methods of construction in 
lake-carrying wooden vessels were common and were not thought 
defective. The Rappahannock was constructed of oak and her deck 
of pine 11 years before the mishap. She was 300 feet over ail, 42.5 
feet bcam, 28 feet deep, and had been repaired in 1904. Although 
engaged since her construction in carrying ail sorts of merchandise on 
the Great Lakes, coal, iron orc, and grain, she was without mishap or 
accident, and at no time was there any leakage from the feed pipe. By 
the Inland Lloyds' register for 1905 it appears that the Rappahannock 
was rated in class AI* and ©, signifying a high grade and approved 
System of water pipes. Subsequently, however, in the year 1906, aft- 
er this controversy arose, her rating was reduced. It is probably true 
that at the présent time her gênerai construction would not be approved 
for carrying grain; but it is clear that in 1895, to the close of the sea- 
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son in 1905, her construction as to piping, etc., was not criticised, and 
she was not regarded as unseaworthy or unfit to carry grain. 

I think the principal questions in issue are whether the feed pipe was 
insufficient to such an extent as to render the steamer unseaworthy at 
the inception of the voyage, and whether the break or crack in the pipe 
was attributable to the dangers of navigation. It is now well settled 
that, under a bill of lading such as hère, the carrying vessel must be 
held responsible for the damaged merchandise, unless it is aii&rmatively 
shown by her that the loss was sustained because of the périls of the 
sea, an act of God, or of the public enemy. Jahn v. The Folmina, 212 
U. S. 354, 29 Sup. Ct. 363, 53 L. Ed. 546. Under the bills of lading 
and proof, the Rappahannock was a common carrier ; and if she was 
unseaworthy, or unfitted to carry the grain without injuring it en route, 
she must be held liable. Pope v. Nickerson, 3 Story, 465, Fed. Cas. 
No. 11,274; The Exe, 57 Fed. 399, 6 C. C. A. 410. In transactions 
of this character the contract for the carriage of the merchandise not 
only impliedly assures the shipper that safe and proper means of trans- 
portation will be used, but also that the vessel in ail respects will be 
seaworthy and reasonably fit to carry the particular goods specified in 
the bill of lading. Assuming, therefore, the correctness of the con- 
clusion already stated, namely, that the vessel was not unseaworthy 
from faulty construction of the feed pipe at the beginning of the voy- 
age, the vital question arises whether the leak in the pipe was caused 
by unusual storms or violence of the seas. If such was the fact, the 
vessel is exonerated. 

The évidence shows that the Rappahannock, which had in tow the 
barge Granada, was proceeding at the rate of 9 miles per hour through 
the water, and when approximately about 43 miles from her port of 
departure she encountered windstorms. It is claimed by her owner, 
and her master so testified, that the direction of the wind and storm 
on Lake Superior was such as to give the vessel an unusual strain or 
twist ; that the storm lasted about twelve hours, and that the velocity 
of the wind was 60 miles an hour. The engineer testified that the sea 
was high over the steamer's quarter, that she rolled considerably, and 
that a portion of the time her wheel was out of the water. The assist- 
ant engineer testified that he had seen and experienced worse weather. 
The first mate said that between Passage Island and Whitefish Point 
the wind breezed up, blowing hard, and raised a heavy sea. The 
wheelsman testified that the wind was from 50 to 55 miles an hour, 
causing the steamer to roll some. It is further shown that on Lake 
Huron there was more bad weather, the wind blowing for about two 
hours from the west across the land. The master of the Rappahannock 
testified that the wind blew at the rate of 60 miles an hour. The engi- 
neer testified that the vessel labored some, but not heavily. The wheels- 
man, interrogated on the second storm, testified: "There was quite 
a little lump of a sea running." There was also a gale from the south 
on Lake Erie, and the steamer hauled up for the south shore of the 
lake to gain the lee of the land. The master of the Rappahannock, 
describing the duration of the storm, testified that the wind blew from 
8:30 o'clock p. m. to 1:28 a. m. None of the witnesses claim or pré- 
tend that the gales were extraordinarily terrifie, or that there was ex- 
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ceedingly heavy pitching- and plunging of the vessel on tlie swells of 
the sea, although storms of the character describcd by the witnesses 
vvere unusual in the forepart of October. It was not supposed by 
any of the officcrs or crew of the steamer that her seaworthiness was 
extraordinarily tried, yet that she labored and strained in the gales 
which she encountered is unquestionable, aUhottgh her barge was se- 
curely kept in tow throughout the entire voyage. There was no 
thought of the vessel foundering or going ashore, and there were no 
leaks in her decks or seams, though it is shown that the waves were 
high enough to wash her deck and break a icw doors, aside f rom sweep- 
ing from the deck a pair of fenders which had been lashed down with 
rope. Her butts started on the port and starboard sides of the boiler 
house. The survey held after the vessel reached Bufifalo shows that 
she had been severely strained, and because of such straining the feed 
pipe to the main boilers had parted at the coupling. The witness 
Green, one of the surveyors, testifîed that the oakum was spewed ont 
of the vessel's bntts, which indicated straining. The witness Gaskin, 
the other surveyor, states that he felt reasonably certain that the leak 
in the pipe arose from the straining of the vessel; that in his judg- 
ment the pipe would not hâve broken if the vessel had not been strained. 

To réfute the claim of the straining of the Rappahannock by reason 
of the violence of the gales, the libelant introduced in évidence, with- 
out objection, the officiai weather reports, tending to show that on 
October 9th the average hourly wind velocity at Duluth, the port at the 
extrême westerly end of Lake Superior, was 12.7, and the maximum 
34, miles an hour. On October lOth the maximum velocity at Duluth 
was 27 miles an hour. The reports taken at other stations on Lake 
Superior, Lake Huron, and Lake Erie show the maximum velocity of 
the wind on différent days during the voyage to bave been appreciably 
less than estimated by the master of the Rappahannock. I am not sat- 
isfied, however, in view of the circumstances, that the weather reports 
should be accorded great weight. They were observations taken on 
land, and, at least in one instance, many miles removed from the point 
where the Rappahannock claims to bave experienced severe weather. 
Mr. Cuthbertson, an experienced officiai in charge of the Weather 
-Bureau at Buffalo, N. Y., testifying for the respondent, says that ob- 
servations to ascertain the velocity of the wind, taken on land, would 
not enable a détermination of its velocity on the open lake, and in his 
opinion heavy vi'inds might be blowing on the lake, and not be shown 
by the observation on land. Corroboratory of the claim of the respond- 
ent, he testified that the weather maps of October 9, 10, and 11, 1905, 
show a well-defined storm area moving from British Northwest 
through Lake Superior, and thence easterly over Lake Huron to Lake 
Ontario. Hence it is clearly apparent that the Rappahannock encoun- 
tered severe gales on her voyage through Lakes Superior, Huron, and 
Erie. Such gales and windstorms probably were not extraordinarily 
violent, yet they were sufficiently severe and lasting to hâve produced 
the unusual straining of the steamer, and conséquent break in her feed 
pipe, from which water Icaked on the cargo. 

There is other évidence to indicate that the stress of weather caused 
the leakage. It is shown that in September, one month prior to the 
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shipment, a United States inspection of the Rappaliannock and of the 
feed pipe was had. It appears that a hydrostatic pressure of 240 
pounds was applied to the pipes and boilcrs, as against IGO pounds the 
normal pressure, with no évidence of weakness resulting frora such 
test. Witness Kennedy testified that it is customary for the United 
States inspectors, when applying the hydrostatic pressure, to also test 
the boilers and pipes by tapping. That this was actually done, in the 
absence of direct testimony, may, I think, be fairly presumed. Sub- 
sequently visual inspections were made, before the loading and depar- 
ture of the vessel, by the master and inspecter representing the ship- 
pers and at différent times by the engineer and mate, and no leaks or 
détérioration in the pipe casing were observed. Inspections without 
tapping the pipe are probably not free from criticism, although it is 
not clear that tapping the pipe would prove helpful to discover its ac- 
tual strength. When it is considered, however, that the engines were 
working at the time of the inspection, and that for some time prior 
thereto there was a continuons water pressure on the feed pipe, the pre- 
sumption is thought warranted that, had there been a leak in the pipe, 
it would hâve been discovered, even though the casing was not removed. 
Furthermore, it is reasonable to suppose that the hydrostatic pressure 
test and tapping would hâve disclosed any leaks or defects in the pipe, 
or such wear and tear as would be anticipatory of leakage. 

The warranty of reasonable fîtness to carry the particular class of 
merchandise dépends upon the existence of the defect at the commence- 
ment of the voyage, and which was not discoverable by the exercise of 
such ordinary care as would hâve been disclosed by prior examination. 
The risk of such defect, under the warranty of absolute seaworthi- 
ness, is undoubtedly on the vessel and her owner. The Caledonla. 157 
U. S. 124, 15 Sup. et. 537, 39 h. Ed. 644. In the présent case, how- 
ever, the defect was a method of coupling and threading at a joint ; 
but, as has been indicated, such joints were not unusual in freight- 
carrying vessels on the Great Lakes. Therefore, at the beginning of 
the voyage, in my judgment, there was no reason to believe that the 
strength of such pipe was weakened. It is shown by an expert witness 
that the soundness of the feed pipe in ail reasonable expectation would 
not fall short of 15 years. The facts of the case at bar are quite dis- 
tinguishable from those in The Edwin I. Morrison, 153 U. S. 199, 14 
Sup. Ct. 823, 38 U. Ed. 688, upon which libelant lays stress. There 
the cap had never been severed or unscrewed from the pump hole. It 
had never been tested, and the court held that the vessel was bound, 
before going on the trip, to secure the cap against ordinary accidents. 
In this case there was an examination, and the pipe, in spite of its 11 
years' use was reasonably fît for the voyage. 

Basing my views upon the évidence, I incline to the belief that the 
damage to the cargo was caused by the danger of navigation, and that 
it would not hâve happened if the steamer had not encountered im- 
usually bad weather. She was in a reasonably fit condition to resist the 
ordinary éléments and the usual strains. The feed pipe was strong 
enough at the commencement of the voyage to resist the ordinary 
weather conditions in that season of the year. There was no rust 
upon the fracture, and the inferences are warranted that the leak oc- 
173 F.— 53 
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curred during the voyage. Taking into considération tlie fact that the 
pipe developed no leak on previous trips, tlie hydrostatic test by the 
United States inspectors and the engineer of the vessel, the inspection 
of the pipe and coupling by Mr. Davidson during the summer, the ex- 
aminations by the master and mate, and later the engineer, just before 
the vessel was loaded, to discover leaks and defects, lead to the conclu- 
sion that the steamer was seaworthy at the beginning of the voyage, and, 
furthermore, that she was in a reasonably fit condition for the trans- 
portation in question. I am satisfied that the feed pipe, in one or the 
other of the gales which the vessel encountered, was so severely 
strained or wrenched as to cause the leak, and, unless such was the 
fact, the crack in the pipe is unexplained. Ali the probabilities are 
thought to indicate that the principal cause of the damage to the car- 
go may be assigned to the violence of the weather, and under her con- 
tract of carriage this was a péril of the sea, and she was not responsible 
for the in jury to the cargo. 

It follows that the libel must be dismissed, with costs. 



THE VENEZUEIA. 
(Distrift Court, W. D. Kew York. September 11, 1009.) 

1. Admiralty (§ 30*) — Remédies— CoTjNTERCLAiMs. 

In a suit asniiist a steamer to recover for machinery supplied lier, a 
counterclalm l'or damages for breacli of the contract under wUich it was 
supplied is maintaiuable. 

[Ed. Note.~For otiier cases, see Admiralty, Cent. Dig. § 327; Dec. 
Dig. § 36.*] 

"i. Maritime Liens (§ 5-*) — Repaiks Fuknisiied to Owner — Implied Aqeee- 

MENT FOR T.IEN. 

A taeit uuderstandlng by both parties tliat one furiiishing ropairs to 
a vessel in a foreigu port, althougli they were ordered by tbe owner, 
looked to the vessel for payment, is siiflieient to estalilish an implied 
agreement for a lien. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 7 ; Dec. 
Dig. § 5.* 

For snpplies and services, presumption as to crédit to vessel, see noteto 
The George Dumois, 15 C. C. A, 679.] 

3. Sales (§ 2G7*) — Conteact foe ITurnishing MaciiinerY:— Implied Wak- 

KANTY. 

A provision, in a contract to fnrnish and install furnaces, that they 
shonld jtass gavernment inspection, dld not relieve the contraetor froni 
the implied warranty that the work sliould be proiierly performed and 
the furnaces reasonably fit and free from such defects as would be only 
discoverable after use and trial. 

[Ed. Xote. — For other cases, see Sales, Oent. Dig, §§ 760, 761 ; Dec. Dig. 
§ 267.*] 

4. CusTOMS AND Usages (§ 13*) — ^Construction— Implied Teems. 

A eouunon and well-known custom or usage in respect to the subject- 
matter of a contract may be read into it as an implied term. 

[Ed. Note. — For other cases, see Customs and Usages, Cent. Dig. § 2G ; 
. Dec. Dig. § 13.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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5. Salks (§ 288*) — Perfûbmakoe— Wàiver of Bbeach of WASSA^'TY. 

Wliei-e funifices installerl by llbelants in respondent's lake steamer 
proved defective as sooii as used, and were repaired by libelarits. tlieir 
contimied use thereafter for four montlis wlthout complaint, and after 
beins again repaired to tbe close of tlie season, was a waiver of the rlglit 
to insist tbat tliey failed to comply with tlie implied warrauty of thelr 
fitness. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 817-823; Dec. 
Dig. § 288.*] 

6. Sat.ek (S 418*) — Breach of Coktract— Repaib of Vessel. 

"S^'hcre furnaces installed in a steamer under coutract failed to work 
]:iroper]y. and the vessel was detained whlle tbey were belng repaired, 
but there was no claim that tbe contractor kuew of the defect, the owner 
of the vessel is not entitled to recover from tbe contractor as damages 
for lireaeli of the contract tbe earnings which she lost by reason of tbe 
delay for repairs. 

[Ed. Xote.— For other cases, see Sales, Cent. Dig. §§ 1174-1201; Dec. 
Dig. § 418.*] 

In Admiralty. Action by William M. Tashenberg and Fred Tash- 
enberg against the steamer Venezuela. Decree for libelants. 

Norton Bros, and John B. Richards, for libelants. 
Clinton & Clinton and George Clinton, for claimant and cross-libel- 
ant. 

HAZEL, District Judge. This is a libel in rem to recover a balance 
due for work and labor performed upon the steamer Venezuela, and 
furnishing said steamer, pursuant to written contract, two furnaces 
with cast-iron fronts, together with breeching and smokestack, at the 
agreed price of $2,963 ; also for supplying a new blowpipe for the 
boiler, amounting to $90; and for extra work performed and money 
expended in subsequently repairing furnaces at the ports of Cleveland 
and Bay City. The Davidson Steamship Company, claimant, has filed 
a cross-libel in personam, alleging a breach of contract, in that the 
work of fitting the steamer with new furnaces was not performed in 
a proper and workmanlike manner ; that the furnaces constantly 
leaked, causing a loss of time and delay in the steamer's navigation 
and trips. Such a counterclaira, when it is showh to relate to matters 
contained in the original libel, and where the claims of the libelant and 
cross-libelant arise out of the same transaction, is unquestionably 
maintainable under admiralty ruie 53. The Highiand Light (D. C.) 
88 Fed. 296 ; The Electron (D. C.) 48 Fed. 689. 

It is claimed by the cross-libelant that crédit was not given the ves- 
sel, and therefore no lien was created for the services performed or 
the materials furnished. The facts and circumstances, however, suf- 
ficiently show that the manufacturers of the furnaces looked to the 
vessel, and not to the owner, for compensation for their entire serv- 
ices. There certainly existed a tacit understanding that the Venezuela 
should be bound, and that libelants should hâve a lien for their labor 
performed and materials furnished. The Newport (D. C.) 107 Fed. 
744 ; The Gracie May, 73 Fed. 283, 18 C. C. A. 559. We may now 
consider the case on its merits. 

♦For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The particular fault with the work performed on tlie funiaces is 
claimed to hâve arisen from defective riveting of the inner end to 
the fîange of the flue sheet. The furnaces were 8 feet long and 42 
inches in diameter, and of the pattern or style known as the "straight 
end furnace." It was necessary, to properly and securely fit them in 
place, not only to join their ends to the flue sheets, but to caulk the 
joints to enable resisting the heat of the fire and withstand the pres- 
sure from water. The proofs show that after the furnaces were in- 
stalled in the boiler of the steamer in the spring of 1906, and before 
the steamer departed for her trip, the work was examined by govern- 
ment inspectors, who tested their capacity and found them to be free 
from leakage or defects. The contracts contained a postscript re- 
quiring the work to pass government inspection. Such inspection or 
test, however, cannot be considered to relieve the libelants from lia- 
bility on their implied warranty that the work under the contract would 
be properly performed and free from such defects as were only dis- 
coverable after use and trial. Osgood Carleton et al. v. Lombard, 
Ayres & Co., 149 N. Y. 137, 43 N. E. 422. The libelants were cer- 
tainly called upon to perform their work of riveting in such a way as 
to make the furnaces reasonably fit for the purposes intended, and 
they cannot be permitted to claim that, merely because the hydro- 
static test did not disclose latent defects or leakage, the work was 
properly and practicably done. 

The proofs are that within 6 hours after the departure of the vessel 
from the port of Buffalo on her voyage up the Lakes on April 25, 190G, 
the furnaces leaked badly at the joint where the flue sheets were con- 
nected to the ends of the furnaces, and in conséquence thereof the 
steamer was obliged to put in at Cleveland for repairs. There she 
was partially repaired by Mr. Maher, a boiler maker, who was subse- 
quently relieved by the libelants with the sanction of claimant. Libel- 
ants completed the repairs, which delayed the Venezuela for about 10 
days, when she again started and completed her trip. No complaints 
of faulty workmanship or leakage were thereafter made to libelants 
until August 30th, when they were notified by claimant that the fur- 
naces again leaked. Between the time of re-riveting and altérations 
in parts of the furnaces at Cleveland and the last-mentioned date, a 
period of 4 months, the Venezuela was constantly engaged in her busi- 
ness of transporting merchandise, and libelants had no reason to sup- 
pose that the work continued unsatisfactory, or that the furnaces did 
not adequately perform their functions. On September 1, 1906, the 
libelants, at the request of the owner of the Venezuela, went to 
Bay City to inspect the furnaces, and, if necessary, to make further 
altérations and repairs. In a conversation with Mr. Davidson, the 
président of the claimant, the witness Tashenberg, one of the libelants, 
stated that, as the steamer used a Howden apparatus to induce a draft 
in the furnace, it would not be possible to keep the riveted joints at 
the end of the furnaces absolutely secure from leaks without the use 
in the furnaces of a fire-brick arch. Mr. Davidson, however, insisted 
that under the contract the libelants were required to perform their 
work without leakage and without the necessity of using fire brick. 
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Testimony lias been introduced tending to show that it was com- 
mon expérience for leaks to develop at such joints in straight end 
furnaces using the so-called Howden draft, soon after firing the fur- 
naces, in tlie absence of a fire-brick protection. Upon this subject 
there is much conflict of testimony; the cross-Hbelant claiming that 
a fire-brick arch was not essential to the efficient use of the furnaces. 
If tliere was a common understanding at the time of making the con- 
tract relative to the use of a fire-brick lining or arch in connection with 
the furnaces and induced draft of the type used by the Venezuela, 
such usage, custom, or common understanding may be read into the 
contract as accompaiiying it by imphcation. Peterson v. Cedar Logs 
(D. C.) 12? Fed. SGt) ; The Mary N. Bourke (D. C.) 135 Fed._895. 
But, whatever probative force such testimony tending to estabhsh a 
customary usage might ordinarily be entitled to receive, it has, I tliink, 
been negatived by the action of libelants in proceeding to Cleveland 
and Bay City for tlie express purpose of altérations or repairs, with- 
out a clear understanding that they would regard such work as extra 
or additional to that originally donc. The évidence convincingly shows 
that the original leakage was due to failure to use proper rivets, or 
such as would hâve the required bearing on the plate. There is évi- 
dence to show that the joined sheets were not up, and that in a few 
instances the rivet holes were not opposite or fair. The original work 
was not such as to prevent leaking without the use of fire brick at 
the joints. 

Tibelants claim that from the beginning of the work they repeat- 
edly stated to the engineer of the Venezuela and to Mr. Davidson that 
the Howden draft, which was used by the steamer, induced draft which 
would furnish beat of such intensity that, to protect the joints, a fire- 
brick arch in the furnaces would be required. Nothing, however, was 
stated at the time of making the contract to indicate that fire brick for 
the interior of the furnaces was necessary to protect the joints, and, 
moreover, libelants knew that the owner of the Venezuela objected 
to its use. In this connection I may state that claimant's reason for 
declining to use fire brick, on the ground that it would resuit in di- 
minishing the draft area of the furnaces, with conséquent loss of ef- 
ficiency, is not thought of conspicuous conséquence. It is probably 
true that the draft would be somewhat reduced, but the extent thereof 
would be negligible. However that may be, it appears by the évi- 
dence that the vessel has continuously used the furnaces with and with- 
out the use of a fire-brick arch from the time the repairs were made 
at Cleveland until the vessel was dry docked in September at Bay City. 
Subsequently she continuée! the use of the furnaces until the month of 
December, 1906, wlien the season of navigation ended. In thèse cir- 
cumstances I am of opinion that there was an acceptance of the fur- 
naces and the workmanship which is the subject of this controversy by 
the claimant, and it became liable for the contract price. 

It is well settled that the purchaser of a manufactured article may 
hâve a reasonable opportunity for inspection and examination before 
rejecting the article bought; but, as I understand the law, he is not 
permitted to use and retain the article known by him to be defective, 
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and not to be witliin the terms of the contract, without paying there- 
for. He cannot use the article until such time as he bas no further 
use for it, and then reject it, even though his complaints that the arti- 
cle was unsatisfactory were not infrequent. That fault was found in 
September, four months after repairs were made on the furnaces at 
Cleveland, and again in November and December, toward the close of 
navigation, is unavailing, and claimant by its conduct has waived any 
failure on the part of the libelants to more completely comply with 
the implied warranty of fitness. Brown v. Foster, 108 N. Y. 387, 15 
N. E. 608; Ellison v. Creed, 34 App. Div. 15, 53 N. Y. Supp. 1054; 
Bâtes V. Fish Bros. Wagon Co., 50 App. Div. 38, 63 N. Y. Supp. 649. 

I hâve examined the cases cited by counsel for cross-libelant. They 
uphold the view that where a contract to furnish a stated quantity 
of goods at a specified time is broken, and the quantity delivered is 
less than that required by the agreement, there is a bar to an action 
for the price of the goods delivered ; and where a contract, for in- 
stance, was to complète a building before payment, and there was a 
failure to complète, the builder could not recover for his work and 
materials, even though the owner occupied the building. In thèse cases 
performance was a condition précèdent to delivery of the property ; 
but such conditions did not exist with référence to the furnaces hère 
in question, which the claimants could legally hâve rejected immedi- 
ately on ascertaining their imperfections. 

The claimant maintains that it is entitled to recoup its loss of earn- 
ings for détention at Cleveland while repairs were being made there ; 
but I do not tbink that the gains and profits that the Venezuela migbt 
bave made during this period are recoverable as damages. Blanchard 
V. Ely, 21 Wend. (N. Y.) 342, 34 Am. Dec. 250; Cassidy v. Le Fevre, 
45 N. Y. 562; Horner v. Wood, 16 Barb. 386; Brauer v. Oceanica 
Steam Nav. Co., 34 Mise. Rep. 127, 69 N. Y. Supp. 465. In such a sit- 
uation as hère, the damages that the injured party may recover are 
the différence between the actual value of the furnaces and work per- 
formed in installing them and wbat such value would bave been if 
the furnaces and work were in complète accord with the implied 
warranties of performance and fitness; or the injured party, if he so 
elects, may recover the cost and expenses for making the furnaces fit 
and proper for the purposes intended. It is not contended that libel- 
ants willfully refused to install proper furnaces, or failed to finish the 
work within a stipulated time, or abandoned, or left it partially per- 
formed. necessitating completion by some other person. On the con- 
trary, the proofs are that on several occasions they, at cross-libelant's 
request. endeavored to remedy the defects and leakages. 

Reliance is placed by counsel for claimant on The Nimrod (D. C.) 
141 Fed. 215, to substantiate recovery of probable earnings of the 
vessel during ber détention wbile being repaired. In that case the de- 
fects in the boiler were known to the manufacturer and not known 
to the boat, and in the estimation of the court this was a circumstance 
entitling the cross-libelant to spécial damages by reason of the breach. 
In the other cases cited the détention for repairs arose from collisions 
or other maritime torts, and such cases are not applicable to facts 
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which, as in the présent case, indicate a fair supposition that the only 
damages that were in contemplation by the parties at the time of mak- 
ing the contract were such as would naturally flow from a breach 
thereof. ' Howard v. Stilwell & Bierce Mfg. Co., 139 U. S. 199, 11 
Sup. Ct. 500, 35 L. Ed. 147 ; Fleming v. Beck, 48 Pa. 309. 

It follows, from the foregoing, that the libelants are entitled to 
recover the balance due them under the contract dated January 12, 
1906, with the additional sum of $90 for smokestack on pony boiler, 
and the sum of $132.96 for extra work not disputed, deducting there- 
from, however, the counterclaim of cross-libelant for meals furnished 
to workmen at Cleveland, amounting to $20.25, and the amount paid 
or incurred for repairs to the furnaces at Cleveland and Bay City, ag- 
gregating $465.55. Libelants' claims for extra work, amounting to 
$747,25, and expansés in going to Bay City, are disallowed. The 
claims of cross-libelant for loss of use of the vessel, amounting to 
$1,496.39, and for wages of seamen while the vessel was delayed pend- 
ing repairs, amounting to $264.27, are disallowed. 

Decree may be entered accordingly, without costs to either party. 

In the above I bave assumed that the vessel became liable for the 
repairs at Bay City, though the proofs show an indépendant contract 
between maker and libelants. If the vessel did not become liable, the 
item of $250 for such repairs is disallowed. The liability of the vessel 
for this item may be shown on settlement of decree. 



RYLBY et al. v. PHILADELPIIIA & R. RY. CO. 

(District Court, S. D. New Yorli. November 12, 1009.) 

Admiraliy (§ 22*) — JuHisDicTioN— Torts. 

Injury to a porson caused by a collision in the Delaware River, re- 
snlted in bis death on shore. Held, that there was no jurisdiction in ad- 
mirait}' to award damages. 

[EM. Note. — For other cases, see Admlralty, Cent. Dig. § 223 ; Dec. Dig. 
§ 22.* 

Jurisdiction of torts, see note to Campbell v. H. Haelifeld & Co., 62 
C. G. A. 279.] 

(Syllabus by the Judge.) 

In Admiralty. Action by Jennie M. Ryley and others against the 
Philadelphia & Reading Railway Company. Exceptions sustained. 

Carpenter & Park, for libellants. 

Armstrong, Brown & Boland and James F. Campbell, for respond- 
ent. 

ADAMS, District Judge. This action was brought by Jennie M. 
Ryley, widow of the late James Ryley, by Thomas W. Ryley, son of 
the same, Frances E. Trevena and Lucy J. Taylor, daughters of the 
same, against the Philadelphia & Reading Railway Company to recover 
damages, claimed to amount to $10,000, for the death of the said 
James Ryley, on January 26, 1909. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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It is alleged in the libel that the said James Ryley, on the said date, 
vvas master of the barge Bethayres, bound from Philadelphia to an 
eastern port, in tow of tfie tiig Catawissa, both tiig and barge being eni- 
])loyed by the respondent in transporting coal from Philadelphia to 
other ports on the Atlantic coast; that the otlier libellants were a son 
and daughters of the said James Ryley; that the tow left Philadelphia, 
the Bethayres being the second of three barges and proceeded down 
the Delaware River ; that Ryley, together with three members of the 
crevv, went forward in ordcr to pay ont the hawser of the barge to obey 
the orders of the master of the tug ; that af ter paying ont considérable 
hawser a signal was given to the tug to slacken her speed in order that 
those on the barge could make the hawser fast to the laitts of the barge ; 
that the tug at the time was proceeding at a rapid speed and no re- 
sponse being received from the tug another signal by whistle was given 
to the tug and immediately thereafter a third signal was given by 
whistle; that no response was given by the tug to the signais and she 
continued on without any réduction of speed; that the mate and 
crew of the barge were unable to take the necessary turns around the 
bitts and when ail of the hawser had been pulled out, it parted within 
a few feet from the end where it was made fast on the barge, the loose 
end sweeping around the barge, cutting off the hand of one of the 
deck hands and striking Ryley in the abdomen, producing a fatal 
wound from which hc died on the following morning at the Episcopal 
llospital, Philadelphia. The libel then proceeds to allège the faults 
of the tug, and that the said Ryley left the said libellants surviving 
hirn, and further that the injuries were received vvhile the barge was at 
Marcus Hook, Delaware River, within the waters of the State of Penn- 
sylvania and within the jurisdiction of said state; that by reason of the 
premises the libellants hâve sufïcred the alleged damage which they 
claim to recover by virtue of the statute of the State of Pennsylvania 
(Act April 15, 1851 [P. L. 674], §§ 18, 19, as amended by Act April 
3G, 1855 [P. L. 309], § 1), and the acts amendatory thereof and supple- 
niental thereto. 

The respondent filed exceptions to the libel, as follows : 

"Tliiit the saiil libel is iiiforniiil iiiicl insuffloient as follows: 

li'irst: That the said action is proseeuteil by the widow and. ncxt of kiix 
of the said dcccased, whcreas the action sliould be brought In the name of ttie 
widow aloiie. 

Second: ïhat said action is brought to recover for the alleged négligence 
of tlie master of tlie tug 'Catawissa,' a fellow serA-ant of the deceased. 

Tliird: That tlio deatli of said deceased oeeuvred njion land within the 
State of Pennsylvania, and that this Court bas uot jurisdiction of the subject 
of the action." 

The important exceptions seem to be the first and third. 
The statute law of Pennsylvania (Act April 15, 1851 [P. Iv. 674]) 
is as follows : 

"Sec. 18. That no action hereaftor bronglit to recover damages for injuries 
to the ijcrson by négligence or dtïfault, shali abate by reason of the death of 
the i)laintiff ; but tlie persoual représentatives of tho deceased may be substi- 
tuted as plahitilf, and prosecnte the suit to final judguient and satisfaction. 

Sec. 10. That wheiiever death shall be occasioiied by milawful violence or 
négligence, and no suit for damages be brought by the i>arty injurod during 
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3i!g or her life, llie widow of any sr.cli deeeased, or if there l)0 tio wirtow the 
porsonal represeiitutires, luay maintiiiu au action for and reeover damages 
for the death tlius occaaioned." 

I The Act of 1855 (P. L. 309) is as follows: 

"ïhat the persoiis ontitled tn reeover damages for any injnry eauping death, 
shall be the husband, wldow, children or parents of the deeeased. and no oth- 
er relative; and the snm recovered shall go to theni in the projiortion tbey 
woidd take his or her personal estate iu case of intestacy, and tliat withoiit 
liahility to creditors. 

Sec. 2. That the déclaration shall state who are the parties entitled in 
such action; the actions shall be brought wlthlu one year after the deatb, 
and not thereafter." 

It seems that the right of action was with one of the parties, i. e., 
in this case the widow. The liiintingcion & Broad Top Co. v. Decker, 
84 Pa. 419, 485. Therefore the exception seems good but I prefer 
to dépend upon the third exception, vvhich raises the c|uestion whether 
an injury happening upon a vessel but the resuit from it occurring 
upon land, in this case the Episcopal Hospital, Philadelphia, is within 
the jurisdiction. 

It was said in Mann v. Weiand, *81 Pa. 243, 256 : 

"This action is not by or against an execntor, administrator, or guardian ; 
nor is the assignor of the thing in action dead. There is no assignment, ei- 
ther actually or construetlvely. If an action had been brotight by Weiand 
to reeover damages for injuries he had sustained, it would hâve survive*! to 
his Personal représentatives under the oighteenth section of the act of April, 
-18.51, supra ; and after his death the plalntiff in error would not hâve been 
compétent to testify to matters which oecurred during the life of Weiand. 
'Jhis action, however, was not brought by bini, nor is it for the recovery of 
damages for m,iuries he sustained; but it is for the injuries his vvife sus- 
tained by his death. It is for a c-ause of action her husband never had. It 
arose on and after his death, and accrued to lils widow. In case of injury 
causing death. the tirst section of the aet of April 26, 1855 (Purdon's Dlg. p. 
1(K)4, pi. 3), withholds the right of action from the personal représentatives of 
the décèdent, and gives it only to the husband, widow, children, or parents 
of the deeeased." 

And in Hoodmachcr v. Lehigh Valley R. Co., 218 Pa. 21, 23, CO 
Atl. 975, 97G, it was said: 

"As soon as the décèdent was injured lie had a eommon-law right of action, 
which was trîinsitory and enforeeahle lu aiiy eommon-law jurisdiction wher»; 
défendant could be served. But when lie died without havlng brought suit, 
lus right dled with him ; there was no survivorship to any one. By statute 
a new rlglit arose. dériva tive in its nattire and not malntainable, when, if he 
'lad lived he could not liavo recovered, yet, nevertheless, a new right, resting 
eutirely on statote, and vest(>d in tiie jiarty to whom it is given by the stat- 
ute of the jurisdiction in which it arose." 

In the admiralty, it has become well settled that where damages or 
death occur, it is not stifficient that the wrong originated upon the 
water. If it was not consummated upon the water, jurisdiction does 
not exist. 

It was said by Mr. Justice Nelson in The Plymouth, 3 Wall. 20, 34, 
18 L. Ed. 125: 

"This class of cases niay well be referred to as lllustrating the true meaning 
of the rule of Im-ality In cases of marine torts, namely, that the wrong and 
injury comiilaiued of iiuist hâve been conimitted wholly upon the high sens 
or navigable waters, or, at least, the substance and consummation of the same 
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imist hâve taken place npon thèse waters to be within the admiralty juris- 
diction. In other words the cause of damage, in technical language, what- 
ever else attended It, inust Uave been there complète." 

This has been followed in numerous cases and may be regarded as 
settled law. It is not necessary to consider the second' exception as tlie 
others are sustained. 



In re STEVENS et al. 

(District Court, D. Oregon. November 11, 1900.) 

No. 1,344. 

Bankbuptcy (§ 2G7*)— Liens— RioiiT or Mohtgagee to Istekest. 

A valid mortgage upon propertv of a bankrupt, by the express tevins of 
Bankr. Aet July 1, 1898, c. 541, § 67d, 30 Stat. 504 (U. S. Couip. St. 1001, 
p. 3449), is not afCectert by the act ; and, wherc the property is sold by tlie 
trustée free from the lien of the mortgage, the holder is entitled to pay- 
aient f roni the proceeds of the full amount of his debt, wltli Interest to the 
tinie of sale, ^Yhether or not he has proved his debt in the bauliruptcy 
proceeding. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 2()7.*] 

In the matter of A. J. Stevens, bankrupt. On certificate* of référée. 
Order of référée modified. 

Mahlon Purdin, for mortgage claimant. 

WOLVERTON, District Judge. The référée has certified certain 
facts, upon which are desired the judgment and advice of the court 
touching what interest a secured créditer is entitled to receive upon 
his demand or claim against the estate. 

A. W.. Sturgis filed and proved his claim against the estate, being 
evidenced by a promissory note secured by a mortgage on certain 
realty of the bankrupt. The claim as proven, vvith interest to the date 
of the adjudication in bankruptcy, was the sum of $520.78. The realty 
was sold by the trustée, with the consent of the claimant, and the sum 
bf $900 realized thereupon. At the final hearing it was found that 
there were sufficient funds to pay the expenses of the administration 
and the mortgage debt; but the labor claims, having priority, could 
not be paid in full, and the gênerai creditors received nothing. Under 
this state of facts, it was held by the référée that the mortgage claim- 
ant was entitled to interest upon his demand to the date of the adjudi- 
cation in bankruptcy, while the claimant insists that he is entitled to 
interest up to the date of its payment by the trustée. Thus is present- 
ed the question for détermination hère. 

■ The bankruptcy act (Act July 1, 1898, c. 541, ,30 Stat. 544 [U. S. 
Comp, St. 1901, p. 3418]) contemplâtes that secured claims sïiall be 
proved. This is deducible from section 57a, which prescribes of what 
the proof of claims shall consist. A claim may be allowed for the pur- 
pose of enabling the claimant to participate in the meetings of creditors. 
For this purpose the value is ascertained in a summary way ; the 

•S"or other cases see same topic & § numeek in Dec. H Atc. Digs. 1 07 to date. & Rep'r Indexe» 
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amount to be allowed being the residue of the claim above the value of 
the security. Section 57e. Subsequently, but for another purpose, it. is 
provided (subdivision "h") how the value of the security shall be de- 
termined, which is by converting the same into money in pursuance 
of the agreement by which the hen was created, or by agreement, ar- 
bitration, compromise, or litigation, as the court may direct. There- 
upon it is declared that the value thus ascertained shall be credited upon 
the claim, "and a dividend .shall be paid only on the unpaid balance." 
The balance thus found due upon the secured claim, which, in that 
event, would be only partially secured, constitutes the amount of the 
creditor's claim against the estate of the bankrupt, and is made the 
basis for striking dividends as it respects the demand. 

The rule governing gênerai claims against the estate, bearing inter- 
est, is that they will continue to draw interest to the date of the filingiof 
the pétition in bankruptcy, but not subséquent thereto. Such is the 
manifest intendment of the bankruptcy act itself. Section 63a. This 
section prescribes that debts may be proven and allowed against the esr 
tate, which are a fîxed liability as evidenced by a judgment, or an in- 
strument of writing absolutely owing at the time of the filing of the 
pétition, whether then payable or not, "with any interest thereon which 
would hâve been recoverable at that date or with a rebate of interest 
upon such as were not then payable and did not bear interest." Thus 
is evinced a purpose of fixing the date of the filing of the pétition as 
a time with référence to which ail claims shall be computed with a 
view to ascertaining their amounts, and thus is a basis established for 
striking and paving dividends. The estate pays no accruing interest 
thereafter. In fe lïaake, 11 Fed. Cas. 134, No. 5,883. 

The rule is convenient, fair, and équitable to ail concerned, and af- 
fords a ready and indubitable basis for distribution of the assets under 
the provisions of the act among the creditors of the estate. By sec- 
tion 67(1 it is declared that liens given and accepted in good faith shall 
not be aiifected by the act. A lien in the usual course of business is 
given to secure interest accruing, as well as the principal of a demand, 
and it needs no argument to demonstrate the fact that, if the act should 
déclare that interest shall cease upon secured demands at a given date, 
whether the demands are paid or not, it would affect the lien constitut- 
ing such security. Another proposition is true also — that, while the 
bankruptcy act contemplâtes that a secured creditor shall prove his 
claim, he may, notwithstanding, décline to make proof, and he does not 
thereby waive or lose his lien upon the property pledged. In re Gold- 
smith (D. C.) 118 Fed. 763. His lien is yet simply unafïected by the 
bankruptcy act. Putting the two propositions together, the lien claimant 
is afforded a légal means whereby he is enabled to procure the interest 
on his demand, if fully secured. 

Furthermore, if the property be worth more than the claim for which 
it is pledged, the trustée is bound to administer it ; for the surplus 
value or proceeds above the amount of the lien should go to the: cred- 
itors. He must sell either subject to or disincumbered of the lien. 
If disincumbered of the lien, the lien would follow the proceeds into 
the hands of the trustée and attach to them. In such case the trustée, 
in order to f ree them of the lien, must pay the claim, with interest, as 
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that is tîie measure of the claimant's demand against such proceeds. 
The balance, therefore, to which the estate would be entitled for dis- 
tribution, wonld be such as remained after deducting the claimant's 
(leniand, with intercst to the time when the money was realized from 
the property charged with such demand. There seems to be no pro- 
vision for the allovvance of any claini fully secured. The allowance 
can go only to any balance that may remain of the claimant's demand 
after applying the value of the property incumbered by the claim. 
Perhaps an allowance should not be entered, even as to that; but the 
unpaid balance is constituted the basis upon which dividends shall be 
paid from the assets of the estate. This, however, is tantamount to an 
allowance, because the claim is ascertained upon which the claimant 
will be entitled to his dividends. 

Now, if the secured claimant is entitled to his interest when he omits 
to make proof of liis claim, it would not seem that it was the purpose 
of the act to eut ofï the running of his interest at the time of the filing 
of the pétition in bankruptcy when his claim is proved. Indeed, sec- 
tion f)7d is indicative of the opposite intendment, in declaring that 
good-faith liens shall not be affected by the act. The act, otherwise 
construed, would resuit in the impairment of the lienor's contract, and 
could not stand under the fédéral Constitution. Of course, the lienor 
may waive his security, and, if that is donc, he cornes in as one of the 
gênerai creditors, and will share their rights and none other. But, if 
there be no waiver of the security, the estate is incumbered with the 
entire demand, inchiding principal and interest. 

The next inquiry is, then, when does the interest cease to run upon 
a secured claim? The manifest answer to this is, when the money is 
realized from the property pledged. That is the end of the proceed- 
ing, we might say, for foreclosing the lien, and the duty then devolves 
upon the trustée to pay the claimant his debt. The estate ought not 
to be burdened with the payment of interest subséquent to that time. 
Sturgis was, therefore, entitled to interest on his demand to the time 
the realty covered by his mortgage was sold and the money realized 
therefor with which to pay such demand. 

The findings and decree of the référée will be modified accordingly. 



UNITED STATES v. SIIING SHUN & 00. et al. 

(Circuit Court, N. D. California. August 13, 1900.) 

No. 13,786. 

1. CcrSTOMS DUTIES (§ .^0*)— CLASSIFICATION— OlIVES—"IN BOTTLES, ,TaRS, OR 

SiMiLAB Packages." 

Tarife Act .Tuly 24, 1897. e. 11, § 1, Seliertnle G, par. 264, 30 Stat 171 
(tJ. S. Conip. St. lOOl, p. 1G51), relates to olives "iu bottles, jars, or simllar 
packages," and "in easks or otherwise than in bottles, jars, or siœilar 
packages." Ueld, that this language does not import an intention to make 
a division lietween olives in retail packages and those in wholesale pack- 

•Por other cases sea same toplc & % kumbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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âges, and that oltves In Jars holding 10 gallons are therefore wlthln the 
first of thèse provisions. 

[Kd. Note.— For other cases, see Customs Dnties, Cent Dlg. g! 72-77; 
Dec. Dig. I 30.*] 
S. StATUTKS (I 190*)— OONSTBUCTION— Unequivocal Lanqxtage. 

Unless the tenus of a statute are equivocal or uncertain, there is no 
room for construction ; and where Oongress has eraployed tenns, not only 
well understood in trade, but in common, everyday use in domestic and 
household affaira, and about which no question can arise as to thelr déf- 
inition, it must be presumed that such terms were employed wlth full 
knowledge of their signification, and no exception or quallflcatlon thereof 
may be Interpolated Into the act. 

[Ed. Note. — For other cases, see Statutes, Cent Dig. S 266; Dec. Dlg. 
I 190.»] 

On Application for Review of a Décision by the Board of United 

States General Appraisers. 

Robert T. Devlin, U. S. Atty., and George Clark, Asst. U. S. Atty. 
Stanley Jackson, for respondents. 

VAN FLEET, District Judge. The question presented in this case is 
as to the proper classification for duty under Tarifï Act July 24, 1897, c. 
11, 30 Stat. 151 (U. S. Comp. St. 1901, p. 1626), of certain importa- 
tions of olives entered at the port of San Francisco. The pertinent 
provision of the act is paragraph 264, Schedule G, which, so far as it 
relates to olives, reads : 

"Olives, green or prepared, In bottles, Jars, or slmllar packages, twenty-flve 
cents per gallon ; in casks or othervs'ise than In bottles, jars, or siœllar pack- 
ages, flfteen cents per gallon." 

The olives involved were contained in earthen jars of a capacity of 
about 10 gallons each. They were returned by the appraiser as 
olives "in jars"; and the coUector, under the foregoing provision of 
the act, assessed them at the rate of 25 cents per gallon. The im- 
porters contended that the olives were dutiable at the lesser rate of 15 
cents per gallon, and protested to the Board of General Appraisers. 
The latter sustained this contention, and reversed the action of the 
collector; and the government has appealed. 

It appears that the construction put upon the provision in question 
by the Board of General Appraisers has not been uniform. In G. A. 
4,207 (T. D. 19,625), rendered June 30, 1898, the board had the same 
question presented for considération, and in that case it was said : 

"The merchandise eonsists of green olives In earthenware jars containing 
from 4 to 10 gallons each. ïhey were assessed for duty at 25 cents per gallon 
under paragraph 264 of the act of July, 1S97, and are elaimed to be dutiable 
at 15 cents per gallon under the same paragraph. The pertinent portion of 
paragraph 264 reads: * * » The appellants contend that the usual capacity 
of bottles and jars containing olives is about one quart, and that thèse large 
jars more closely resemble casks and simllar packages. Paragraph 264, how- 
ever, makes no restriction nor limitation as to size. We find that the goods are 
olives In jars, and upon this flnding the décision of the collector must be af- 
flrmed." 

In a later case (T. D. 25,805, Abstract 3,908), where the same com- 
modity was involved, and the question was presented upon precisely 

*For otber cuei ua >am« topic ft | humbix ia D*c. * Am. Dlg*. 1M7 to data, A R*p'r Iade;LM 
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similar facts and a like ruling of the collector, the board, without rc- 
ferring to its previous ruling, in effect overruled it. It is there said: 

"Since It is not disputed that the jars each contained 10 gallons, we are of 
tlie opinion that the qnestion involved falls withiu the ruling in G. A. 5.448 
(ï. D. 24,733), wherein the hoard, in passing upon the qnestion of the rnte of 
dnty assessable on olives paeked in tin cans containing from H to 15 gallons 
said: 'A reading of paragraph 2G4 leads to the conclusion that Congress liad 
m mind two styles of packing for olives, one for retall trade in snmll packages 
for table or faAily use. and the other for Wholesale trade in large packages. 
We are of opinion that a proper constrnctlon of the paragraiih is that the pro- 
vision for "bottles, jars and similar packages" meaus packages handled and 
nsed by people who deal in or use olives in packages in the fonn in which 
they are sold In glass bottles or jars.' We accord with this vievv, and it is 
of no conséquence whether the covering be tin or earthenware, so long as the 
qniintity is large enough to justify the presumption that it is sucli as is haudled 
by the wholesàle trade. We snstaln the protest, and overrule tlie décision of 
the collector." 

The ruling in the présent case (T. D. 26,559, Abstract 7,138) is 
expressly put upon the authority of the case last referred to, the rea- 
soning of which is adopted. The government contends that the rul- 
ing in G. A. 4,207 (T. D. 19,635) was a correct construction and ap- 
plication of the statute, and should be adhered to; and from a con- 
sidération of the very plain and unambiguous language of the statute 
I am constrained to the view that this contention must be sustained. 

It will be seen that the board, in the case last quoted from, bas ig- 
nored the plain tenns of the act, and adopted a construction based up- 
on an assumption of what Congress "had in mind." If there were 
anything equivocal or uncertain in the ternis of the statute, there might 
be room for some such construction ; but there is not. The statute 
says nothing about tlie wholesàle trade or retail trade, nor about the 
capacity of the différent classes of containers designated as falling 
within the one rate or the other ; but in specifying the différent classes 
of packages it employs ternis not only well unclerstood in trade, but 
in conimon, everyday use in domestic and household affairs, and about 
which no question can arise as to their définition. It iiiust be presumed 
that in using those ternis Congress did so with full knowledge of the 
custonis and usages of the trade, and the popular and comnion un- 
derstanding as to their signification; and tlie évidence in the record 
discloses that the particular class of earthen containers in which the 
olives in controversy were paeked were conimonly known and under- 
stood in the trade, and by the customs authorities and the importers 
alike, as jars, equally with those of, smaller capacity of the same ma- 
terial, and that olives in such larger jars were sold both to the retail 
and wholesàle trade. 

It is apparent, I think, that no such exception or qualification as 
that sought to be interpolated into the act is to be gathered from its 
language, although it would bave been a very simple thing for Con- 
gresé to hâve expressed, if such was its purpose; but this it has not 
donc, and, when no exception or qualification is found in the act it- 
self, the courts are not at liberty to create one. By its ternis the rate 
of duty is made to dépend upon whether the article is imported in a 
certain designated character of réceptacle, without regard to its ca- 
pacity; and this requirenient the customs authorities and the courts are 
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alike bound to observe. Where the language employée! in an act is 
clear and certain, ttiey hâve nothing to do witii the reasonableness or 
justice of the results flowing from according it its natural, usual, and 
obvions meaning, nor with any supposed policy actuating its framers. 
Bâte Refrigerating Co. v. Sulzberger, 157 U. S. 1, 15 Sup. Ct. 508, 39 
L. Ed. 601. As aptly said in Scott v. Reid, 10 Pet. 524, 527, 9 L. Ed. 
519: 

"Where the language of the act Is explicit, there is great danger in departing 
from the wdrrts uisetl to give an effeet to the law which may be supposed to 
hâve been desifcned by the Législature. * * * It is not for the court to say, 
where the language of the statute is clear, that it shail be so construed as to 
embrace cases, because no good reason can be assigned why they were ex- 
cluded from its provisions." 

And again, in Hadden v. Collector, 5 Wall. 107, 111, 18 L. Ed. 518: 

"What is termed the policy of the government wlth référence to any par- 
ticular législation is generally a very uncertain thlng, upon which ail sorts of 
opinions, each variant from the other, may be formed by différent persons. 
It is a ground much.too unstable upon which to rest tlae judgment of the 
court in the Intei'pretatlon of statutes." 

Thèse considérations lead me to the conclusion that the ruling com- 
plained of is erroneous, and should be reversed; and a judgment will 
be entered to that effeet. 



FROSÏ V. BARBER. 
(Circuit Court, S. D. New York. October G, lOf)».) 

COUBTS (§ .350*)— FEDERAL COURTS— ADOPTION OF PraCTICE OF StATE CoURTS. 

Tlie fédéral statutes and practice do not authorize the examination of 
an opposing party before trial, although provided for by a state statute; 
l>ut under Rev. St. § 863 (U. S. Comp. St. 1901, p. 661), wliich authorizes 
a party to take tlie testimony of any witness who résides at a greater dis- 
tance than iOO miles, etc., by déposition, where lie desires the testimony 
of the opi)osing i)arty, the court may require the latter to appear at the 
trial, or postpone the trial when reached, to enable his déposition to be 
then taken. 

[Ed. Xote. — For other cases, see Courts, Cent. Dig. §§ 023, 024; Dec. Uig. 
§ ;_ioO.*J 

Action by Meshech Frost against Ohio C. Barber. On application 
for examination of plaintiff. Denied. 
See, also, 173 Fed. 848. 

William A. Ulman, for plaintiff. 
Wollman & Wollman, for défendant. 

LACOMBE, Circuit Judge. The fédéral practice does not permit 
examination of a party before trial. Hanks Dental Ass'n v. Interna- 
tional Tooth Crown Co., 194 U. S. .303, 24 Sup. Ct. 700. 48 L. Ed. 989. 
The object of section 863, Rev. St. (U. S. Comp. St. 1901, p. G61), is not 
to enable a party to ascertain, in advance of the trial, what will be the 
testimony of some particular witness, but solely to secure him against 

•For other cases see same topic & | numbek m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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going to trial without the testimony of every witness whom lie believes 
he should call or examine. 

This object will be attained in the présent case by denying this 
application, with the proviso that, when the cause is called for trial, 
the witness, who is the plaintiff, shall be présent in court and within 
the reach of a subpœna, and that if he should not be so présent the 
trial be postponed long enough to enable the défendant to take his 
testimony, wherever he may then be. 



FEOST V. BARBER. 
(Circuit Court, S. D. New York. October 13, 1009.). 

CouETS (§ 350*)— Fedebal Coubts— Dépositions — Nonbesidbkce of Witness. 

A party is not eiitltled to take the déposition of a witness In a fédéral 
court, under Rev. St. § 803 (U. S. Comp. St. 1901, p. GOl), where tUe wit- 
ness actually lires at the place of trial and expects to remain there, al- 
thoTigh his légal domicile may be elsewhere. 

[Kd. Note. — For other cases, see Courts, Cent Dig. § 923; Dec. Dig. § 
850.*] 

Action by Meshech Frost against Ohio C. Barber. On application 
to take déposition of plaintifif. Application denied. 
Sce, also, 173 Fed. 847. 

Wm. A. Ulman, for plaintiff. 
Wollman & Wollman, for défendant. 

LACOMBE, Circuit Judge. The fréquent use of the words "rési- 
dence" and "domicile" in the long line of authorities cited is not per- 
suasive, because the facts differed so much from those in the suit at 
bar. In those cases the witness was actually living at the place of 
his résidence or domicile. In the case at bar (assuming, for the sake 
of argument, that the efforts to secure technical résidence in New 
Jersey were futile) the plaintiff is a citizen of Ohio, where his domi- 
cile was from the time he was seven years old, and where he had voted 
for many years ; but, after the death of his wife and the marriage of 
his children, his présence in Ohio has been infrequent and for short in- 
tervais, and he has actually lived for the past year and a half in this 
city, except for a visit to Europe, lasting 28 days, and varions short 
trips elsewhere, aggregating not more than 3 weeks, and he expects 
to continue living hère until the trial. 

Under the circumstances, the application to compel him to testify 
under section 863, Rev. St. (U. S- Comp. St. 1901, p. 661), should be 
denied. 

*For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Res'r ladeïe» 
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THOMPSON CO. V. PENNEBAKER. 
(Circuit Court of Appeals, Nintli Circuit November 8, 1909.) 

No. 1,700. 

1. Watees and Water Gousses (§ 153*)— Eequisites or Contkact— Option- 
Description OF Peopebtt. 

A eontract giving an option for the purchase of certain lands and wa- 
ter rights sufficiently descTlbed the same for identiflcatlon, where It 
gave the section on whieh they were located, reclted that the water rights 
had been appropriated by the seller under the law of Washington and re- 
corded as required by such law in the county records, and further de- 
scribed the lands as sufBcIent lands "in and about said water rights" for 
the construction of a power house, etc. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
§ 153.*] 

a. Watebs and Water Cottrses (i 10*) — Appropriation oï Water feom 

STBEAM— "BENEFICIAI. USE." 

ïhe development and maintenance of an eleetrlc power plqnt to be op- 
erated by water power Is a "bénéficiai use" of the water, within the 
meaning of Ballinger's Ann. Codes & St. Wash. § 4099 (Pierce's Code, | 
5139), and water prevlously appropriated from a stream under the stat- 
ute may lawfully be applled to such purpose. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
8 10.* 

For other définitions, see Words and Phrases, vol. 1, p. 749.] 

8. Waters and Water Courses (§ 31*) — Tbansfer of Option to Pubchasi— 
Construction. 

Plaintiff assigned to défendant a eontract giving an option to purchase 
certain water rights and land coimected therewith, under an agreement 
that, if défendant should "dispose of or use the said option to its beneflt, 
directly or indirectly," it should pay piaintiff therefor the sum of $10,- 
000. Défendant organized another corporation, of which it owned ail 
the stock, to which it assigned the option, and which took steps to ae- 
quire the property and went into possession. Held, that such action was 
a bénéficiai use of the option, which entitled plaintifC to recover the stlp- 
ulated priée therefor. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
§ 31.*] 

4. Waters and Water Courses (§ 31*)— Sale of Option to But Property- 
Action to Recover Price. 

Water rights aequired by appropriation of public waters and posses- 
sory rights In public lands are valuable rights, capable of being trans- 
ferred, and may be a lawful subject of contracts of sale, and a défendant, 
which purchased an option to buy such rights, which It exercised by pay- 
Ing in part therefor and going Into possession and expending money In 
developing the property, eannot défend agalnst an action to recover the 
stipulated price for the option on the ground that the vendor did not hâve 
the légal title to the property. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
i SI.*] ,_^___ 

In Error to the Circuit Court of the United States for the Western 
Division of the Western District of Washington. 

Action by Edwin P. Pennebaker against the Thompson Company. 
Judgment for plaintifï, and défendant brings error. Affirmed. 

The défendant In error, as plaintiff In the court below, brought an action 
at law against the plaintiff In error, défendant below, to recover the sum of 

*Far other cases se» sam« topic ft i MViUBB IB D«c. t Xm. Dlgs. 1907 to data, ft Rep'i' lBd«x«« 
ire F.— 64 
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$10,000 iipon an alleged breaeh of eontract. Tt was allegpd in the coniplalnt 
that on April 24, 1905, plaiutllï was the owner of a certain option and right 
to pnrcliase certain lands and water rlghts In tlie state of Washington from 
one .John L. AIcMurray, who was then the owner of said lands and water 
rights. In the agreement between the plaintlff and McMurray, dated Decem- 
Iipr 12, 1904, the water rights were described as two water rlghts of 1,500 
cubic feet each per second of time, approprlated i)y McMurray under the laws 
of the state of Washington in such case provided. One of thèse water righta 
was further deseribed as located in section 4, township 15 N., of range 4 E. 
of the Willamette nieridian, and recorded in the public records of water 
claims of Pierce and Thurston counties. Tlie other water right was desc]-ibed 
as located in section 32, township 16 N., of range 4 B. of the Willamette merid- 
ian, and was also recorded in the public records of water rights of Pierce 
and Thurston counties. Amoiig other conditions of this agreement was a pro- 
vision that upon demand by the plaintlff, and upon payment to McMurray 
within six nionths of the sum of ,$75,000, or at any time within three months 
upon the payment of $00,000. or upon the payment of $10,000 within three 
months, then the term for the inirchase price should be extended to six 
months, and the purchase price of said lands should be $60,000. It was fur- 
ther ]irovided that in case said option, or either of theui, should l>e consuni- 
mated. McJIurray would e.xeente and deliver io pl.aintiff a relimjuishment to 
tlip government of the United States of sufficient lands in and about said 
water rlghts for the construction of a power bouse and a right of way for a 
Hume and transmission Une purposes and for the development and mainte- 
iian<-e of an electric power plant. 

It was further alleged in tlie complaint that uiwn said April 24, 1905, the 
plaintlff entered into an agreement in writing with the défendant, whereby 
plaintifC for a valuable considération sold, asslgned, and transferred to the 
défendant ail bis rlglit, titlo, ,'nid interest in and to the said eontract and ojv 
tion wliich plaintlff liad with McMurray. In this agreement the plaintlff sold. 
asslgned, transferred. and conveyed unto the défendant ail hls right, title, and 
interest in and to the agreement and option with McMnn-ay; and for and in 
considération of this assignment the défendant agreed, for itself, its sueces- 
sors and assigns, that i]i case défendant, by itself. its agents, attorneys, or 
servants, should niake or cause to be made any sale whatsoever under said 
eontract, or should itself, or by its agents, attorneys, or servants, purchase 
said jn-operty under and by virtue of said contnict, or otberwlse, or in case 
said défendant, its successors or assigns, by itself, its agents, attorneys, or 
servants, should assign or cause said eontract to lie asslgned, the défendant 
woubl pay plaintlff the sum of $10,000. It was fiu'ther provided in the agree- 
ment that it was the intention of the parties thereto that in case the défend- 
ant should in any manncr exercise any of the provisions of the option, or in 
any luanner dispose of or use the said option to its benefit directly or indi- 
rectly, in such event tiiere should imniediately boconie due and owing from 
the défendant to the plaintlff the sum of $10,000. 

It was alleged in the complaint that the défendant had used said option 
for its benefit, and had paid to McMurray, the grantor of said option, the 
suui of $2.000 as part of the purchase price for the lands and water rlghts 
tiierein deseribed, and by virtne of said ojrtion had procured from said Jlc- 
Mni'ray a certain agreement coueerning tlie said lands and water righis. It 
was furtlier alleged that défendant had sold, asslgned, and transferred said 
eontract of option îind used the sanie to its benefit. It was alleged that this 
assignment by the défendant ^^•as made to the (^îascade Public Service Cor- 
poration, a corporation organized and existing under and by virtue of the laws 
of the state of Washington. It was alleged that the défendant had never 
paid the sum of $10,000 jirovided in said agreement between plaintifC and d(^ 
fendant. whereCore plaintlff demanded judgment for the said amount of $10,- 
000. Copies of the agreement between McMurray and the plaintiff, and be- 
tween the pbn'ntiff and the défendant, and lyetween tlie défendant and Mc- 
Jlnrray, were attached to the complaint and made parts thereof. 

In iîs aiiswer défendant denied tUat It ever nsed the options or contractJ» 
mentioncd in the complaint, or asslgned the sanie. or any jiart thereof, except 
as in the answer admirted. The admissions were the entering Into the mutiiul 
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agreements between the plaintiff and defentlimt, and lietween tbe défendant 
and MeMurray, as set forth in the complalut. It was alleged that at tlie rime 
the défendant entered into its agreenient with MeMurray the plaintiff was, and 
for a long time thereafter continned to be, an employé of the défendant, as 
its engineer In charge of the properties and works proposed by the défendant 
to be erected in or about tbe water rights and land therein mentioned, and 
had bwn and was well aware and bad full kuowledge of and consented to 
the substiturlon of said last-mentioned agreenient in place of tbe terms of 
said option from MeMurray to plaintiff. It was alleged that by mutual agree- 
nient between the said MeMurray and défendant, and in pursuauce of the 
ternis and conditions of the said written agreenient between them, the dé- 
fendant went into joint possession with said MeMurray of said lands, and 
thereafter diligently proseeuted the work of developing the said water rights 
and lands for the purpose of erecting and operating an electric generating 
plant, and ever slnee had eontinued so to do, until the défendant had expended 
npwards of $20,000 for said prorierties ; that for the purpose of acquiring, by 
pondemnation or otherwise, the lands and properties neeessary for the pnr- 
ixises aforesaid, and of eonstructing and operating thereon an electric gen- 
erating plant, the défendant had caused to l>e orgauized and incorporated, un- 
der and by virtue of the laws of the state of Washington a corporation, the 
Cascade Public Service Corporation ; that ever since its incorporation the 
défendant had been by itself and through its agents and employés sole owner 
of the entire capital stock of tlie said Cascade Public Service Corporation ; 
that the défendant was authorized by its charter and the laws of the state 
of Washington to own and hold stock in other corporations, and, having so 
orgauized and incorporated the said Cascade Public Service Corporation for 
the ijurpose of further continuing the prosecution of its design to construet 
and operate an electric generating plant on the land mentioned, the défendant 
formally assigiied its agreement with MeMurray to said Cascade Public Serv- 
ice Corfioration, and thereupon eontinued the developmeiit work begun by the 
défendant on said water power and plant; that the défendant and the Cas- 
cade Public Service Corporation had fuUy earried out and perfonued ail the 
terms and conditions under its agreement with MeMurray, and had paid 
MeMurray sunis of money aggregating In ail S2,(XX) ; and that MeMurray had 
attempted to, in bad faith, violate ail terms and conditions thereof, and was 
then attenipting to avoid and annul and cause the sanie to be brolien, to the 
loss and damage of the défendant. 

ïbe answer then proeeéds to state certain transactions wherein MeMurray 
is charged with having conspired with one Warren to frandulently abandon 
bis claim to said lands as a homestead and frandulently relinqulsh the same 
to the United States, for the purpose of violating bis agreement with the de- 
fendant ; that for the purpiose of further proteeting their rights in said lands 
the défendant and the Cascade Public Service Corporation had been com- 
pelled to pay and did pay to BIcMurray and Warren the sum of $800 for the 
purpose of obtaining from said persons a recouveyanee of a portion of said 
lands ; that the Cascade Public Service Corporation notified JIcMurray that 
it was ready and willing to pay ail money due under the agreenient between 
défendant and MeMurray, and thereupon demanded title to said projierty, 
whereupon the said MeMurray agreed tbereto, and agreed to furnish said 
Cascade Publie Service Corporation with the neeessary abstract of title to 
said lands, showing good title in him, the said MeMurray; that MeMurray 
bad continuously refused to furnish said Cascade Public Service Corporation 
witli the abstract of title, or to eonvey said lands in accordance with the 
ternis of his said contract; but in violation of his agreement lietween the 
])laiutiff and défendant, and for the purpose of frandulently deprivlng said 
Cascade Public Service Corporation of its right therein, and further conspir- 
ing with said Warren to defeat and prevent any conveyanee, had caused to 
be incorporated under the laws of the state of Washington a corporation un- 
der the name of the Aztec Power Company, and caused ail tbe properties, de- 
seribed in the agreement between défendant and MeMurray to be conveyed to 
it. The answer further alleged that it believes that the Aztec Power Com- 
pany paid no considération for said properties, had no assets except said 
properties, had no stockholdere except said Warren and MeMurray, aud tiL*t 
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said corijoratlon was organized and Incorporated by said McMurray and War- 
ren for the sole purpose of making said transfer of lands, for tlie purpose 
of hindering, delaying, and defrauding said Cascade Public Service Corpora- 
tion. 

The answer alleged certain proceedlngs in court by a corporation named 
the Nisqually Power Company against McMurray and others for the con- 
demnation of said lands ; that nelther the défendant n'or the Cascade Public 
Service Corporation were made parties thereto; and it is alleged that Mc- 
Murray and Warren and the Aztec Power Company had pgreed with the said 
Nisqually Power Company on the terms of sale, and had sold and conveyed, 
or had agreed to sell and convey, the same to the said Nisqually Power Com- 
pany; that the said McMurray and Warren had caused the said Aztec Power 
Company to commence an action in the superior court of the state of Wash- 
ington against the défendant and the Cascade Public Service Corporation to 
eject them therefrom ; and for the reasons stated there was and had been a 
total failure of any and ail considération for the promises and agreement on 
the part of the défendant to pay plaintlfC any sum whutever, and that the 
action was prématuré and should abate. 

The plaintiff in bis reply denled that he was ever the englneer of the de- 
fendant, in charge of any properties or any works proposed by défendant to 
be erected in or about the water rights, or any water rights, or the lands, or 
any lands, named in the agreement between défendant and McMurray. Ile 
admitted that he was well aware, had full knowledge of, and consented to 
the substitution of the agreement between the défendant and McMurray for 
the option to himself from McMurray; and he alleged that he agreed to such 
substitution for the sum of $10,000, the sum sued for In the complaiut, no 
part of which had even been pald ; admitted that the défendant, in jiursu- 
ance of the terms and conditions of the agreement between McMurray and 
the défendant, went into possession of ail the lands described in said agree- 
ment, and that the défendant prosecuted the work of developing the water 
rights on said lands; admitted that the défendant had expended $20,000 for 
said property; admitted that the défendant and the Cascade Public Service 
Corporation had fully carrled out and performed ail the terms and conditions 
to be by theni performed under the agreement between the défendant and 
McMurray, and had pald McJIurray the sum of .'{i2,(X)0; admitted that the 
Cascade Public Service Corporation had duly notifled McMurray that it was 
ready and willing to pay ail money due under the agreement between the 
défendant and McMurray. 

Upon thèse pleadings the case was brought to trial before a court and a 
.iury, and upon évidence being introdueed on the part of the plaintiff, lucluding 
the allégations of defendant's affirmative défense as set forth in its answer, 
the plaintiff rested ; and défendant thereupon moved for a nonsult, and the 
plaintiff moved the court to direct the .iury to render a verdict for the plain- 
tiff on the ground, flrst, that the défendant had made tlie assignment con- 
teniplated under the option ; second, that défendant had used the option for 
its beneflt; and, third, that the défendant had purchased the land. The jury 
was thereuiwn dlscharged, and the court eutered a judgment in favor of the 
plaintiff for the sum of $10,000. 

George M. Sinclair and EHis, Fletcher & Evans, for plaintiff in er- 
ror. 

Georgfe P, Fishbtirne and Maury & Templeman, for défendant in 
error. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

MORROW, Circuit Judge (after stating the facts as above). The 
défendant contends that the option contained in the original agree- 
ment between McMurray and the plaintiff, and assigned by the plain- 
tiff to the défendant, was void, for the reason that the description of 
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the property intended to be conveyed is too uncertaiii to be ascertained, 
and the option furnishes no means or method for its ascertainment. 
The water rights were described by the location in certain sections of 
the public land, and were recorded in the public records of water rights 
in the counties where located, and the lands to be relinquished to the 
government of the United States were described as : 

'■Sufticient lands in and al)Oiif sairt water rights for the eonstniction of a 
powpr house and right of way for flumo and transmission line purposes and 
for the development and maintenance of an electric i>ower plant." 

The objection to this identification is that it is alleged in defendant's 
answer that McMurray's possession of land was that of a homestead, 
and that at the time the agreement between plaintiff and défendant 
was executed, on April 25, 1905, the land was unsurveyed public land 
of the United States ; but it also appears from defendant's answer 
that, in pursuance of the terms of the agreement between it and Mc- 
Murray, entered into on June 15, 1905, défendant "went into joint 
possession with said McMurray of said lands, and thereafter diligently 
prosecuted the work of developing the said water rights and lands for 
the purpose of erecting and operating an electric generating plant, and 
ever since has continued so to do until," at the time défendant filed 
its answer on February 25, 1908, "défendant had expended upwards 
of $20,000 for said properties." 

Aside from any question as to the right of the défendant, in face of 
such an allégation, to deny that there was a sufficient description of the 
property, we think the description in the agreement was sufficient for 
ail practical and légal purposes to identify the lands and water rights 
conveyed. The laws of the state of Washington provide for the ap- 
propriation of water flowing in any river, stream, or ravine, and re- 
quire that notice of such appropriation in writing must be posted in a 
conspicuous place at the point of intended storage or diversion, and 
that a copy of such notice must, within 10 days after it is posted, be 
filed for record in the office of the auditor of the county in which it 
is posted. See sections 4091 and 4092, Ballinger's Ann. Codes & St. 
Wash. (Pierce's Code, §§ 5131, 5132). It was recited in the agree- 
ment between plaintiff and McMurray that the water was appropriated 
by McMurray under the laws of the state of Washington, and this is 
not denied by the défendant. It will be presumed, therefore, that a 
notice identifying the appropriation was posted and recorded, and, 
being referred to in the agreement, such notice was sufficient identi- 
fication of the water rights, and the description in the agreement of 
the land "in and about said water rights" was a sufficient identification 
of the land. 

The next objection is that the option contained in the agreement be- 
tween plaintiff and McMurray is void for the reason that the statute 
of the state of Washington authorizes the appropriation of water flow- 
ing in any river, stream, or ravine for irrigation, mining, or manufac- 
turing purposes, but not for the "development and maintenance of an 
electric power plant," mentioned in the agreement. As far as appears 
trom the record, the original appropriation by McMurray was for a 
purpose strictly provided by statute. After such appropriation had 



854 173 FEDERAL REPORTER. 

been made, the water could be applied to any bénéficiai use. Sec- 
tion 4099, Ballinger's Ann. Codes & St. (Pierce's Code, § 5139). The 
development and maintenance of an electric power plant is clearly a 
bénéficiai use. The option is, therefore, not open to the objection that 
the appropriation is not within the statute. 

It is contended on the part of the défendant that the assignment of 
the McMurray contract made by it to the Cascade Public Service Cor- 
poration was not such an assignment as entitled plaintif!" to recover, for 
the reason that it was not an assignment whereby défendant sold or 
othervvise disposed of the option. The explanation is made that, de- 
fendant not being strictly a public service corporation, it was not au- 
thorized under the laws of the state of Washington to exercise the pow- 
er of eminent domain. It therefore organized the Cascade Public Serv- 
ice Corporation, and retained the ownership of its stock and the con- 
trol of the corporation, as it might do under the law of the state, 
in order that it might carry out its purpose with respect to the proper- 
ty. But this was the exercise of a right under the agreement, and the 
bénéficiai use of the option on the part of the défendant, and it was 
under this provision of the agreement that plaintifif charges in bis 
complaint that it became entitled to recover in this action. 

It is next objected that McMurray had no title to the lands and wa- 
ter rights described in the agreement, and there was, therefore, no con- 
sidération for the promise of the défendant to pay for the assignment 
of the option held by plaintifï. Plaintiiï had an option on McMurray's 
appropriation and possession under the statute. This was a valuable 
right, capable of being assignée! and transferred. Possessory rights 
on the public domain bave always been recognized as transférable, and 
water rights can be transferred like other property. Weil on Water 
Rights, § 221. The option on the property held by the plaintifï was 
the right to purchase the right of possession to thèse water rights held 
by McMurray and the further right of possession of sufficient lands 
in and about said water rights for the construction of a power bouse, 
etc. Thèse rights were assigned and transferred to défendant by 
plaintiff. and thereupon défendant purchased McMurray's right of pos- 
session and paid him $3,000 therefor, and at the same time entered up- 
on its joint possession with McMurray and expended upwards of $20,- 
000 for the property. Défendant thereupon became obligated under 
the agreement to pay to plaintifif the sum of $10,000 for the option. 
It may be that the défendant did not acquire a complète and perfect 
title to the property from McMurray; but that was defendant's af- 
fair. Ile acquired from plaintiiï ail the latter agreed to convey. 
Plaintiiï conveyed his right to purchase McMurray's rights, whatever 
they might be ; and, défendant having purcha.sed under the agree- 
ment, it cannot now défend on the ground that there was a failure of 
considération. 

The judgment of the Circuit Court is aifirmed. 
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A. LESOHEN & SONS ROPB CO. v. MAYFLOWER GOLD MINING & 

REDUCTION OO. 

(Circuit Court of Apyeals, Eighth Circuit. November 1, 1909.) 

No. 3,026. 

1. Tayment (§ 17*)— By Note— Accepta nce of Debtor's Note is Not Pat- 

MEJJT 01^ IIis Debt. 

The aeoeptanee by a creditor of a promissory note of bis debtor for bis 
antécédent debt does not extlnfiuish it, unless the note is iràid. It is a 
conditlonal. and not an absolute, payment. 

[Ed. Note.— For otber cases, see Payment, Cent. Dig. §§ 70-77 ; Dec. 
Di^r. § 17.*] 

2. Paymext (§ 17*) — By Note — Aoreement ob Indubitable Intention of 

Creditor to Tare Ri.sic of the Note's Payment Requisite to Bxtin- 
Qi'isii Debt. 

A clear agreement by tbe créditer that he will talco the rislc of the pay- 
ment of tbe note, and that tbe debt is discharged tbereby, or an iudublta- 
bU^ intention so to do, is requisite to extinguisli a debt by the takiug of 
the debtor's note. 

[Ivd. Note. — For otber cases, see Payment, Cent. Dig. §§ 70-77; Dec. Dig. 
§ 17.*] 

3. I'ayment (§ 17*)— Agreement Tiiat Debt is to be Paid or has been Paid 

BY Note Means Condition ally, and Not Absoeutely, Paid. 

An agreement that a debt slinll lie paid, or that it bas been paid, by the 
note of the debtor, is a contract for an extension of time, and that the 
debt shall be paid, or has been paid, by the note on condition that the note 
is paid. 

[Ed. Note. — For otber cases, see Paymeut, Cent. Dig. §§ 70-77 ; Dec. Dig. 
§ 17.*] 

4. Payment (§ C7*)— By Note— Acceptance of Security Strenothens Pbe- 

sujiption Tiiat Payment is Conditional. 

A lien, a title, or otber security held for tbe payment of a debt 
stvengtliens the presumptioii tliat an agreement that a debt is to be paid, 
or lias been paid. by tlie note of a debtor, is subject to tbe condition that 
the note is subsequently i)aid. 

LlOd. Note. — For otber cases, see Payment, Dec. Dig. § 67.*] 

5. Contkacts (§ 147*)— Construction- Courts to Ascertain Intentions of 

I'arties from TiTFjR Srn:ATioN WiiEN Making Acsreement. 

Tbe court, so far as possil)le. should put itself in tbe place of tbe par- 
ties to tbe contract wlien tlieir inluds met upon the ternis of tbe agree- 
ment. and then from a considération of the writing itself, of its purpose. 
and of the circumstances wbich conditioned its malving. endeavor to as- 
certain wbat tbey intended to agrée to do, upon what sensé and nieaning 
of the ternis tbey used their miuds actually met. 

|Ed. Note. — For otber cases, see Contracts, C'eut. Dig. §§ 730, 743; Dec. 
Dig. S 147.*] 

6. CONTKACTS (§ l."!*) — Construction —CoMMON Rational Meaning Pre- 

fkrked to T'nusual oi! Si'btle One. 

Wliere the liniguage of tlie agreement is coutradictory, obscure, or am- 
biguous. or where its meaniug is doubtful. so that the contract is fairl.y 
susceptible of two constructions, one of \ybicb makes it fair, customary, 
and such as prudent men would naturally exécute, while tlie otber makes 
it inéquitable, unusnal, or sucli as reasonable men would not be likely to 
enter into, the interprétation wbich makes it a rational and probable 

•For other cases see same topio & § numbes ia Dec. & Am. Digs. 1907 to âate, & Rep'r Indexoi 
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ngreenicnt innst lie iircferred to tliat wliicli uuilips it an uuiisual, unfair, 
01" improbable coiitract. 

[Ed. Note. — For otlier cases, see Contracte, Cent. l)ig. § 7o.j; Dec. Dig. 
§ :r>4.*] 

7. CON'J'RACT.S (§ 147*) — IKTKNTION DEDUCED FKOil WKITING PiîEVAILS OVEB 
iKAPÏ PjXI'IiK.SSIOXS. 

The intention oC tlu» iiarties, wlien niîinifest, or wlien ascertained froui 
tlie written asrcciiieiit. imist control and 1)0 enforced, witliont regard to 
inapt expressions or tlie dry words ol" the ooninu-t, unless tli.-it intention 
is directly coutrary to tlie plain sensé of tlie biiidiiig words of the agree- 
nieiit. 

[Ed. Note. — For other cases, see Coutracts, Cent. Dig. §§ 730, 743; Dec. 
Dig. § 147.*] 
(Sylhihiis by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Action by the Mayflower Gold Mining^ & Réduction Company against 
the A. Leschen & Sons Rope Company. Judgment for i^Iaintifif, 
and défendant brings error. Reversed and remanded. 

Charles C- Butler, for plaintiff in error. 

H. M. Hog-g and C. L. Watson, for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WILLIAM H. MUNGER, District Judge. 

SANBORN, Circuit Judge. This writ of error was sued out to re- 
verse a judgment in favor of the défendant in error, the Mayflower 
Gold Mining & Réduction Company, a corporation, upon the plead- 
ings which disclosed thèse facts : The mining conipany agreed to buy 
certain materials for a tramway from the plaintift' in error, A. Leschen 
& Sons Rope Company, a corporation, and to pay it therefor $1,000 
on the exécution of the contract, $2,500 upon a sight draft with bill 
of lading attached upon the delivery of a spécifie part of the goods 
f. G. b. the cars at St. Louis, in the state of Missouri, $8,500 30 days 
from the date of that bill of lading, $6,600 on a sight draft with bill 
of lading attached upon the delivery f. o. b. the cars at St. Louis of 
another specified part of the materials, and $4,200 "to be paid by your 
|the mining company's] note at sixty (60) days, * * * j-[ot later 
than sixty (60) days from arrivai of last shipment," and the rope Com- 
pany agreed to sell thèse materials upon condition that the title and 
ownership thereof should reniain in it, and that it might take posses- 
sion thereof "in default of the last payment being made." The rope 
Company delivered ail the materials, the mining company made ail the 
payments, except the last, and gave its note for that, but never paid 
the note. After the note was dishonored, the rope company replevied 
the materials, and the coitrt below dismissed its action, on the ground 
that the mining company had made the last payment in accordance 
with the terms of the agreement by giving the note, which it had re- 
fused to pay. 

The argument in support of this conclusion is that by the terms 
of the contract the parties expressly agreed that the $4,200 was "to 

>For other cases see same topic & i numbeb in Dec. Se Am. Diga. 1907 to datn, & Rep'r Indexai 
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be paid by your [the mining company's] note at sixty (00) days," that 
the note was given, and that thereby the $4,200 was paid in the way 
the parties agreed that it should be paid, so that there was never any 
default in the last payment, and the title to the property vested in the 
])urchaser. But was this the meaning of the contract? Does this 
agreement évidence the intention of the parties to it that the title to 
this property should pass to the vendee when the latter gave its CO-day 
note? The purpose of ail interprétation is to ascertain and to give 
efïect to the intentions of the parties expressed by their writings. The 
basic rule for the discovery of those intentions is that the court, so 
far as possible, should put itself in the place of the parties to the con- 
tract when their minds met upon the terms of the agreement, and 
then, from a considération of the vvriting itself, of its purpose, and of 
the circumstances which conditioned its making, endeavor to ascer- 
tain what they intended to agrée to, upon what sensé and meaning of 
the terms they used their minds actually met. American Bonding Co. 
V. Pueblo Investment Ce, 150 Fed. 17, 27, 80 C. C. A. 97, 107, 9 L. 
R. A. (N. S.) 557 ; Accumulator Co. v. Dubuque St. Ry. Co., 64 Fed. 
70, 74, 12 C. C. A. 37, 41, 42; Sait Lake City v. Smith, 104 Fed. 457, 
462, 43 C. C. A. 637, 643 ; Fitzgerald v. First National Bank, 114 
Fed. 474, 482, 52 C. C. A. 276, 284. 

Where the language of an agreement is contradictory, obscure, or 
ambiguous, or where its meaning is doubtful, so that the contract is 
fairly susceptible of two constructions, one of which makes it fair, 
customary, and such as prudent men would naturally exécute, while the 
other makes it inéquitable, unusual, or such as reasonable men would 
not be likely to enter into, the interprétation which makes it a rational 
and probable agreement must be preferred to that which makes it an 
imusual, unfair, or improbable contract. Pressed Steel Car Co. v. 
Eastern Ry. Co., 121 Fed. 609, 611, 57 C. C. A. 635, 637 ; Coghlan v. 
Stetson (C. C.) 19 Fed. 727, 729; Tacobs v. Spalding, 71 Wis. 177, 
186, 36 N. W. 608 ; Russell v. Allerton, 108 N. Y. 288, 292, 15 N. E. 
391. 

The intention of the parties, when manifest, or when ascertained 
from the written agreement, must eontrol and be enforced, without re- 
gard to inapt expressions or the dry words of the contract, unless that 
intention is directly contrary to the plain sensé of the binding words 
of the agreement. American Bonding Co. v. Pueblo Investment Co., 
150 Fed. 17, 28, 80 C. C. A. 97, 108 ; Prentice v. Duluth, etc., For- 
warding Co., 58 Fed. 437, 443, 7 C. C. A. 293, 298; Westervelt v. 
Mohrenstecher, 76 Fed. 118, 121, 22 C. C. A. 93, 95, 34 L. R. A. 477 ; 
TiUitt v. Mann, 104 Fed. 421, 424, 43 C. C. A. 617, 619 ; Sait Eake 
City V. Smith, 104 Fed. 457, 462, 43 C. C. A. 637, 643, 644 ; Uinta 
Tunnel, etc., Co. v, Ajax Gold Mining Co., 141 Fed. 563, 567, 73 C. 
C. A. 35; U. S. Fidelity & G. Co. v. Board of Com'rs, 145 Fed. 144, 
148, 70 C. C. A. 114; Witt v. Railway Company, 38 Minn. 122, 127, 

35 N. W. 862; Driscoll v. Green, 59 N. li. 101; Johnson v. Simpson, 

36 N. H. 91 ; Walsh v. Hill, 38 Cal. 481, 486, 487. 

The acceptance by a creditor of the promissory note of his debtor 
for his antécédent debt does not extinguish it, unless the note is paid. 
It is not an absolute, but a conditional, payment of the debt. Downey 
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V. Hicks, 14 How. 240, 243, 14 L. Ed. 404 ; The Kimball, 3 Wall. 37, 
45, 18 L. Ed. 50 ; The Emily Souder, 17 Wall. GGG, 670, 21 L. Ed. 683 ; 
Peter v. Beverly, 10 Pet. 533, 568, 9 h. Ed. 522 ; Lyman v. The Bank 
of the United States, 12 How. 225, 243, 13 P. Ed. 965 ; In re Worce.s- 
ter County, 102 Fed. 808, 814, 42 C. C. A. 637, 643; Atla.s S. S. Ptd. 
V. Colombian Land Companv, 102 Fed. 358, 359, 42 C. C. A. 398, 
399; Cheltenham Stone & Gravel Co. v. Gates Iron Works, 23 PL 
App.' 635, 637; Id. 124 PI. 623, 626, 16 N. E. 923; Hine v. Roherts, 
48 Conn. 267, 271, 40 Am. Rep. 170; First National Bank of Pueblo 
V. Newton, 10 Colo. 161, 171, 14 Pac. 428. 

A clear agreement by the creditor that he will take the risk of the 
payment of the note and that the debt is diseharged thereby, or the in- 
dubitable intention of both the parties to that efïect, is requisite to ex- 
tinguish a debt by the taking of the debtor's note. An agreement that 
a debt shall be paid, or shall be payable, or that it bas been paid by the 
note of the debtor, is a contcact for an extension of the time of pay- 
ment, and that the debt shall be paid, or that it bas been paid, by 
the note of the debtor on condition that the note is paid, but net other- 
wise. Combination Steel & Pon Co. v. St. Paul City Railway. 47 
Minn. 207, 309, 49 N. W. 744; 2 Benjamin on Sales (7th Ed.) § 729; 
Story on Promissory Notes, par. 404 ; Tobey v. Barber, 5 Johns. 
(N. Y.) 68, 72, 4 Am. Dec. 326 ; Eastman v. Porter, 14 Wis. 39, 42, 
46, 47; Johnson v. Weed, 9 Johns. (N. Y.) 310, 6 Am. Dec. 279; 
Comptoir D'Escompte v. Dresbach, 78 Cal. 15, 20, 21, 20 Pac. 28; 
Putnam v. Lewis, 8 Johns. (N. Y.) 389 ; Owenson v. Morse, 7 Term 
Reports, 64, 66 ; Sayer v. Wagstaff, 5 Beavan's Reports, 415, 423, 
.49 English Rep. Fulfl^eprint, 639, 642 ; Maillard v. Duke of Argyle, 
6 Manning & Granger's Rep. (46 English Common Law) 40, 46 ; Port 
Darlington Harbour Co. v. Squair, 18 U. C. Q. B. 533. Where the ex- 
tinguishment of a debt has the efïect to strike down a lien or a title 
securing its payment, the presumption that it is not discharged by the 
acceptance of the note of the debtor in payment of it is strengthened, 
because in such a case the discharge of a lien is more unusual and 
unreasonable. The Kimball, 3 Wall. 37, 45, 18 L. Ed. 50 ; Sweet & 
Carpenter v. James, 2 R. I. 270, 294, 297; The Bird of Paradise, 5 
Wall. 545, 18" P. Ed. 662. 

The application of thèse rules of law to the facts of the case in 
hand leaves little doubt of the sensé and meaning of the provision 
of the contract that the $4,200 should be paid by the note of the min- 
ing Company upon whic.li the minds of the parties to this contract must 
hâve met. The ordinary meaning of that term was that the debt should 
be paid by the note on condition that the note was paid, but should not 
be extinguished otherwise, and the common and customary meaning 
of an expression is to be preferred to an unusual and ingénions inter- 
prétation of it. The payment of that part of the pur<4iase price of the 
property was securecl by the rétention of the title in the vendor, and 
this fact raises a strong presumption that the parties did not intend 
that the security should be released until the note was paid. The ven- 
dor was of St. Louis, the vendee of Colorado, the goods were to be 
ehipped in two specifîed parcels at two différent times from the former 
to the latter place, the vendee agreed to pay $16,800 for them in five 
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installments, the first four in cash before the vendee could get posses- 
sion of the second shipment, and the last installment, the $4,200, by 
the vendee's note at 60 days. The payment of the first four install- 
ments was seeured by the rétention by the vendor of the bill of lading 
of the last shipment until those installments were paid in cash, so 
that the only purpose and the only effect of the rétention of the title 
to the property by the vendor thereafter was to secure the payment of 
the last installment, and this purpose and effect would be defeated by 
a construction that the debt for this installment was to be extinguished, 
and the security for it released, by the giving of the debtor's note, 
which was unpaid, an obligation of no higher character than its ob- 
ligation to pay the installment without the note. 

The futility and unreasonableness of a stipulation thus interpreted, 
the strong presumption that the parties did not intend to agrée that the 
security should be released until the debt of the obligor was abso- 
lutely paid, and the facts that the giving and acceptance of a note for 
a debt does not extinguish it, that the common and customary meaning 
of agreements that a debt bas been paid, or that it shall be paid, by 
note, is that it has been paid, or that it will be paid, on condition that 
the note is paid, that it is only when there is a clear agreement by 
the créditer that the note of the debtor shall discharge the debt and 
that the creditor will take the risk of the payment of the note, or an 
indubitable intention of the parties to that efïect, that a creditor's ac- 
ceptance of such a note extinguishes the debt or releases its security, 
and the furtber fact that there was no such agreement in this case, 
compel the conclusion that the parties to this controversy never in- 
tended to agrée, and never did agrée, that the $4,200 should be abso- 
lutely paid, or that the security for its payment should be released, by 
the acceptance of the debtor's note. It remained unpaid, and will re- 
main unpaid, until that note is paid. 

The judgment mUst be reversed, therefore, and the case must be 
remanded to the Circuit Court for furtber proceedings in accordance 
with the views expressed in this opinion; and it is so ordered. 



MINE & SMBIvTER STJPPI.Y CO. v. STOCKGROWERS' BANK. 

(Circuit Court of Appeals, Eightli Circu'* October 28, 1009.) 

No. .3,01.5. 

1. Fkax:ds, Statuïe of (§§ 17, 33*) — rROMisE to Answeb for Debt of Anoth- 
EE— Wbitikg Indispensable Unless Main Pukpose and Effect are to 
Bkxefit Promisor. 

(n) An agreement in wrlting, or soine note or mémorandum tliereof, suIj- 
scvibed by the party to be chargea, is indispensable to the validity of a 
lir< nuise to auswer for the debt, default, or miscarriage of another, where 
the cliief object of the promisor is to guarantee the obligation of another, 
and the jiromisor dérives no direct and sut)Stantial benefit therefrom. 

(h) Rut where the main purpose of the promisor is to serve his own in- 
terest and in considération of his promise to answer for the debt, default, 
or miscarriage of another he secures for himself a direct and substantial 
benefit. his promise becomcs his original obligation, which carries with It 

♦For olber cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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and snstalns his Ineidental undertaking to answer for another's debt, and 
It Is valld wlthout writing. 

[Ed. Note.— For other cases, see Frauds, Statute of, Cent Dig. §§ 16, 
53; Dec. DIg. §§ 17, 33.*] 

2. Fbatjds, Statute of (J 16*) — WBiTiNa Unnecessart to Sustain Contkaot 

TO Pay Promisok's Debt bt Paying His Cebditob's Debt. 

A promise to pay the debt of the promisor by paying his creditor's debt 
to another is an original undertaking of tlie promisor, and no writing is 
requisite to support it 

[Ed. Note.— For other cases, see Frauds, Statute of, Cent Dig. §§ 22-26 ; 
Dec. Dig. § 16.*] 

3. Feauds, Statute of (§ 33*) — Considération Necessabt to Sustain Peom- 

ISE TO Pay Anotheb's Debt. 

Loss to the promisee is a sufficlent considération for a promise in writ- 
ing to answer for another's debt. 

But a direct and substantlal benefit to the promisor Is Indispensable 
to sustain such a promise, in the absence of writing. 

[Ed. Note. — for other cases, see Frauds, Statute of. Cent. Dig. §§ 50- 
53, 56; Dec. Dig. §33.*] 

4. Feauds, Statute of (§§ 33, 106*)— Peomise to Pat Anotheb's Debts— 

Facts— Conclusion. 

A bank had agreed to loan H. & S. $20,000, to be drawn on their checks. 
H. & S. owed the S. Co. $10,078.50 for goods bought, part of whlch had 
not been shlpped and part of whlch were in transit. The bank made a 
paroi contract with H. & S. and the S. Co. to pay the debt of H. & S. by 
cash, or Its cashler's check, to the amount of $5,870.74, by its note payable 
in about three months for $3,813.21 and by paying $394.55 when certain 
goods were shlpped to H. & S., in considération that the S. Co. would ship 
thèse goods to H. & S., would release to them the goods In transit, and 
would dismiss a baseless action against the bank. The S. Co. shlpped the 
goods and dismlssed the action. The bank delivered its cashler's check, 
but refused to pay the check, and refused to further perform its paroi 
agreement. Held: 

(a) The main purpose of the paroi agreement was to guarantee the pay- 
ment of the debt of H. & S. to the S. Oo. The bank did not dérive suffi- 
clent considération from the shlpment of the goods, the release of those 
in transit, and the dismissal of the action against it to transform the 
contract from one of guaranty to an original undertaking on its part, and 
the paroi agreement was vold under the statute of frauds. 

(b) But the cashler's check was an agreement in writing, subscribed by 
the party to be chargea, to pay $5,870.74 of the debt of H. & S. to the S. Co. 
The loss ineurred by the S. Co. by the shlpment of the goods was a suffi- 
clent considération to sustain it, and it was a valid contract under the 
statute of frauds. 

[Ed. Note.— For other cases, see ITrauds, Statute of. Cent Dig. §§ 51, 
210; Dec. Dig. §§ 33, 106.*] 

5. Banks and Banking (§ 99*) — Ultra Vires— Cashiee's Check to Pat An- 

otoer's Debt is Pbesumptively within the Powees of a Bank. 

The guarantj' by a bank without benefit to itself of the debt of another 
in which it has no Interest Is beyond its powers. 

But a cashler's check issued by a bank to pay the debt of another is 
presumptively within its powers, because It has lawful authorlty to ob- 
tain money, commercial paper, or other lawful security as considération 
for the Issue of the check before It emits it, and the légal presumption is 
tliat it and its offlcers hâve dlscharged their duty and acted within their 
powers. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. § 236 ; 
Dec. Dig. § 99.*] 

*Fnr Qtber oese> ase aame topic & i îsvmbsr in Dec. & Am. Dlgs. 1907 to data, & Rep'r Iiid«XM 
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6. Corporations (§ 389*) — Contbacts Presdmptivelt Vaiid Where Undeb 
Ant Cibctjmstances Tiiet mat be so. 

Until the eontrary is proved, contracts and promises of corporations 
are presumed to be wlthin their powers, and to be valid, wbere under any 
clrcumstances they may be so. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. § 15C8; Dec. 
Dig. § 389.*] 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Wyoming. 

George S. Redd (George Stidger and Horace G. Benson, on the 
brief), for plaintiiif in error. 

William A. Riner (Gibson Clark and John D. Clark, on the brief), 
for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WILLIAM H. MUNGER, District Judge. 

SANBORN, Circuit Judge. The Mine & Smelter Supply Company 
complains because the court below sustained a demurrer to and dis- 
missed its complaint, which set forth the following facts: The de- 
fendant, the Stockgrowers' Bank, had agreed to loan L. A. Holdredge 
& Son $20,000 to be paid out upon their checks and to be used in the 
construction of the Thermopolis waterworks. L. A. Holdredge & Son 
owed the supply company $10,078.50 for goods which they had pur- 
chased of the supply company, and which were to be wrought into the 
construction of the waterworks. Part of thèse goods had been re- 
ceived by them, part were in transit, and hydrants of the value of 
$394.55 had not yet been shipped. The bank had agreed, partially by 
paroi and partially in writing, to accept certain drafts drawn by the 
supply company upon the account of Holdredge & Son with the bank. 
Two drafts, each for $500 had been drawn, the bank had refused to 
pay them, they had been protested at an expense to the supply company 
of $5, and the supply company had brought an action against the bank 
upon them, which was then pending. In this conditions of affairs 
the bank, on November 9, 1906, agreed with the supply company and 
with Holdredge & Son to pay the debt of the latter to the supply com- 
pany by delivering to it cash or its cashier's check for $5,870.74 and 
its promissory note for $3,813.31, payable on February 1, 1907, and 
by paying it $394.55 when certain hydrants, the bill for which was 
included in said debt, were delivered to Holdredge & Son, to charge the 
amount of this debt against the loan which the bank had agreed to 
make to Holdredge & Son, and to do this in considération that the 
supply company would release to Holdredge & Son the goods in 
transit, that it would dismiss its suit against the bank, and that it 
would ship to Holdredge & Son the hydrants. Thereupon the supply 
company released the goods, dismissed its suit, and sîiipped the hy- 
drants, and the bank issued and delivered to the supply company its 
cashier's check for $5,870.74 and agreed to give the supply company its 
note for $3,813.21, payable February 1, 1907. The bank afterwards 

*For »'ber cajies ae« eam« topic & S numbbb lu Dec. & Am. Digs. 1907 to date, & Rep'r ladaxM 
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refusée! to pay its clieck, and refused to pay any part of the indebted- 
ness of Holdredge & Son to the supply company. 

Ail the agreements of the bank were by paroi, except its check for 
S.*), 870. 74, and the court below held that they were void under the stat- 
ute of frauds, and dismissed the complaint for that reason. 

The statutes of the state of Wyoming, where this contract was made, 
déclare that "every spécial promise to answer for the debt, default, or 
miscarriage of another person" shall be void unless the promise, or 
some note or mémorandum thereof be in writing and subscribed by the 
party to be charged therewith. Rev. St. Wyo."l899, § 2953. 

Counsel for the plaintifif contend that the agreçment of the bank 
to pay the debt of Holdredge & Son to the supply company ont of 
the loan it had agreed to make to Holdredge & Son did not fall under 
the ban of this statute, because it was a promise of the bank to dis- 
charge its own obligation to make the loan to Holdredge & Son, and 
its promise to pay the supply company was a mère incident to its main 
undertaking. The décisions which relate to the argument presented 
in support of this position are innumerable and inharmonious, but the 
rules of law by which it must be tried are thèse : 

A légal considération and a writing subscribed by the party to be 
charged are both indispensable to sustain a spécial promise to answer 
for the debt, default, or miscarriage of another under the statute of 
frauds. Mallory v. Gillett, 31 N. Y. 412, 414, 416 ; Loomis v. New- 
hall, 15 Pick. (Mass.) 159, 166, 167; Stone v. Symmes, 18 Pick. 
(Mass.) 467; Berkshire v. Young, 45 Ind. 461, 467; Langford v. 
Freeman, 60 Ind. 46, 50; Hassinger v. Newman, 83 Ind. 124, 126, 43 
Am. Rep. 64. 

Where there is such a writing, the relinquishment of a right, lien, 
or advantage, or any substantial loss by the creditor to be paid, al- 
though no direct benefit or advantage accrues to the promisor, con- 
stitutes a sufficient considération to sustain the promise. Corkins v. 
CoUins, 16 Mich. 477, 481, 482 ; Mallory v. Gillett, 21 N. Y. 412, 414. 

Where the promisor agrées to discharge bis own debt by paying the 
debt of bis creditor at the latter's request, as in a case where a bank 
undcrtakes, at the request of one who has money or property deposited 
with it, to pay the creditor of the depositor out of this money or in con- 
sidération of this property, the contract is not a spécial promise to pay 
the debt of another, within the meaning of the statute, and no writing is 
necessary to sustain it. The main undertaking in such a case is to pay 
the promisor's ovi'n debt in the manner requested by his creditor, and 
the promise to pay the latter's debt to another is a mère incident of the 
chicf undertaking, which is valicl without a writing, and which car- 
ries with it and sustains the incidental promise to pay the debt of the 
creditor's creditor. Griffîn v. Cunningham, 183 Mass. 505, 67 N. E. 
660 ; Hoile v. Bailey, 58 Wis. 434, 17 N. W. 322; Putney v. Farnham, 
27 Wis. 187, 189, 9 Am. Rep. 459 ; Fosha v. Prosser, 130 Wis. 336, 
97 N. W. 924, 936 ; Morgan v. S- M. L. V. Co., 97 Wis. 275, 73 N. W. 
872 ; De Walt v. Hartzell, 7 Colo. 601, 4 Pac. 1201 ; Hughes v. Fisher, 
10 Colo. 383, 386, 15 Pac. 702. 

Where the promise to pay the debt of another is not the chief 
purpose of the transaction in which it inheres, and a substantial and 
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valuable considération therefor inures directly to the benefit of the 
promisor, as in a case in which he obtains a conveyance of property 
in considération of his promise to pay the debt of the grantor, or to 
pay an incumbrance upon the property, the promise does not fall 
within the statute, and no writing is necessary to support it. In cases 
of this character, the fact that the object of the promisors is not to 
answer for the debts, defaults, or miscarriages of others, but is to 
obtain substantial benefits or advantages to themselves, which they 
actually secure as the considération for their agreements, distinguishes 
thèse promises from those within the statute, and makes them original 
agreements of the promisors, which are valid vvithout writings. Davis 
V. Patrick, 141 U. S. 479, 487, 488, 489, 12 Sup. Ct. 58, 35 h. Ed. 
826 ; Emerson v. Slater, 23 How. 28, 37, 38, 43, 44, 16 L. Ed. 360 ; 
Mallory v. Gillett, 21 N. Y. 412, 423, 433; Stewart v. Jérôme, 71 
Mich. 201, 38 N. W. 895, 898, 15 Am. St. Rep. 252; Johnson v. Knapp, 
36 lowa, 616, 618; Pratt v. Fishwild & Williams, 121 lowa, 642, 96 
N. W. 1089, 1092 ; Cox v. Halloran, 82 App. Div. 639, 81 N. Y. Supp. 
803 ; Roy & Titcomb v. Flin, 10 Ariz. 80, 85 Pac. 725 ; Justice v. 
Tallman, 86 Pa. 147; Harrison v.' Simpson, 17 Kan. 508 ; Stariha, Ex- 
écuter, V. Greenwood, 28 Minn. 521, 11 N. W. 76 ; Hoile v. Bailey, 58 
Wis. 434, 17 N. W. 322; Fosha v. Presser, 120 Wis. 336, 97 N. W. 
924, 926 ; Morgan v. S. M. L. V. Co., 97 Wis. 275, 72 N. W. 872. 

But where the main purpose of the transaction is the promise to 
pay the debt of another, and no substantial benefit or advantage inures 
directly to the promisor in considération thereof, the agreement falls 
under the ban of the statute, and it cannot be sustained, in the absence 
of a writing subscribed by the party to be charged. Mallory v. Gillett, 
21 N. Y. 412, 420 ; Gray v. Herman, 75 Wis. 453, 44 N. W. 248, 249, 
6 L. R. A. 691 ; Weisel v. Spence, 59 Wis. 301, 18 N. W. 165 ; Stewart 
V. Jérôme, 71 Mich. 201, 38 N. W. 895, 898, 899, 15 Am. St. Rep. 252. 

Laying out of view the cashier's check for $5,870.74, which will 
be considered later, there was a sufficient considération in the loss in' 
flicted upon the supply company by its delivery to Holdredge & Son of 
the hydrants and the goods in transit to sustain the bank's promise to 
pay the latter's debt, if that promise had been in writing. This con- 
sidération, however, was insufificient to support that promise without 
writing, because the goods were delivered to Holdredge & Son, and 
the bank derived no benefit from that delivery. It was only in case 
the chief purpose of the bank in making this promise was to obtain 
some substantial benefit to itself, to which the payment of the debt of 
Holdredge & Son was incidental, and in case it obtained such an ad- 
vantage, that its promise became its original contract, and was valid 
without writing. 

Counsel insist that the main object of the promisor was to benefit it- 
self, and that it secured a substantial advantage because it succeeded, 
by means of its promise, in securing an opportunity to loan its money 
to Holdredge & Son, and because the promise was in reality its un- 
dertaking to pay its own debt. But the bank and Holdredge & Son 
had agreed before this transaction that the bank would loan that con- 
cern, whenever they drew their checks upon it, the $20,000, of which 
the $10,078.50 to be paid to the supply company was a part, so that 
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its promise to pay tlie latter amount out of tliat loan gave it no ad- 
ditional interest, discount, or advantage, nor was tins contract an 
agreement by tlie bank to pay its own debt. A promise to malce a 
loan is not a loan. It does not make the promisor the debtor of the 
promisee to the amount of the proposed loan. Such an agreement is 
not susceptible of spécifie en forcement. The only remedy for its 
breach is an action at law for damages, and where, as in this case, there 
is no pleading or proof of spécial damages, nothing but nominal dam- 
ages may be recovered, because the measure of the damages is légal 
interest, and the promisee is chargeable with the same rate as the 
promisor. If the bank had made the loan, or taken the commercial 
paper or other obligation of Holdredge & Son for the $20,000, the bank 
would hâve become their debtor, and its promise at their request to 
pay its debt to them by paying their debt to the supply company vi^ould 
hâve been valid and binding without writing, because it would hâve 
constituted an original undertaking of the bank for its own benefit up- 
on adéquate considération inuring directiy to it. But a mère unen- 
forceable agreement to make a loan créâtes no substantial debt, and 
this promise cannot be sustained on the theory that it was an agreement 
of the bank to discharge its own obligation. 

Counsel argue that the bank derived such a benefit from the dis- 
missal of the action against it upon the two drafts, each for $500, 
as will sustain its promise without writing. But the complaint dis- 
closes no cause of action against the bank upon either of thèse drafts. 
It contains averments that they were drawn upon the bank by the sup- 
ply Company, that the bank refused to pay them, that they were pro- 
tested at the expense of the supply company, and that the latter com- 
pany brought an action upon them ; but it contains nothing more 
material to the question of the liability of the bank thereon. A bank 
is not liable upon a draft upon it, which it has neither accepted, nor 
agreed to accept; and the dismissal of an action, which clearly ap- 
l^ears by the pleading of the plaintiff to be without foundation, is no 
substantial benefit to the défendant, and it does not constitute a suffi- 
cient considération to transform a guaranty into an original under- 
taking. Kidder v. Blake, 45 N. H. 530, 533, and cases there cited; 
Long V. Towl, 42 Mo. 545, 549, 97 Am. Dec. 355 ; Parsons on Con- 
tracts (9th Ed.) p. 481 ; Wade v. Simeon, 52 English Common Law 
Reports, 546, 666 ; Cline & Co. v. Templeton, 78 Ky. 550, 552. 

P^inally, upon this subject, the facts pleaded are convincing, while we 
keep out of view the cashier's check, that the main purpose of the 
bank in making this promise to pay the $10,078.50, which Holdredge 
& Son owed to the supply company, was not to obtain an advantage for 
itself, that it derived no substantial benefit as a considération therefor, 
and that the chief object of its promise was to insure the payment of 
the debt of Holdredge & Son. Its promise, therefore, fell under the 
statnte of frauds, and in the absence of a writing subscribed by the 
bank it was not enforceable. 

But on the same day that this promise was made the bank issued and 
■delivered to the supply company its cashier's check for $5,870.74 in 
part payment of the debt of Holdredge & Son to the supply company. 
That check was the negotiable commercial paper of the bank. The pre- 
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sumption of validity and of a légal considération for it arose froin 
its face. What was there in the complaint to overcome this presnmp- 
tion? Counsel answer, the void paroi agreement of guaranty in part 
performance of which the check was issued. But the agreement of 
guaranty and its performance were not forbidden by the moral or 
the civil' law. That contract was unenforceable, because there was no 
légal évidence of its existence; but it was not evil in itself. And when 
the bank issued and subscribed its cashier's check, whereby it agreed to 
pay to the supply company $5,870.74 of that debt, it made a written 
contract, which was valid and enforceable under the statute of frauds 
to the amount there specified. Cold Blast Transportation Co. v. Kan- 
-^as Citv Boit & Nut Co., 114 Fed. 77, 81, 52 C. C. A. 25, 29, 57 L. 
R. A. 696. 

But counsel contend that the exécution and delivery of this check 
was ultra vires of the bank, because it was the guaranty of the debt 
of another. In the absence of an express grant of authority, and there 
is none in the charter of this bank (Rev. St. Wyo. 1899, § 3092), a 
guaranty, from which the bank dérives no substantial benefit, of the 
performance of the obligation of another, in which it bas no interest, 
is beyond the powers of such a corporation. Bowen v. Needles Na- 
tional Bank, 94 Fed. 925, 36 C. C. A. 553 ; Merchants' Bank of Val- 
dosta v. Baird, 160 Fed. 642, 645, 90 C. C. A. 338, 341, 17 L. R. A. 
(N. S.) 526. Thus the mère guaranty, without benefit to the bank, of 
the payment of the debt of Holdredge & Son, was unquestionably be- 
yond the authority of that corporation. But under the averments of 
the complaint the bank cashier's check is évidence of more than a 
guaranty. 

The bank had u.nquestioned power to loan $5,870.74 to Holdredge 
& Son, and to take their promissory note or other like security for 
its repayment, and in considération of such security to pay or to agrée 
to pay the proceeds of that loan, or an équivalent amount, at the re- 
quest of Holdredge & Son, to the supply company, in part payment of 
their debt to it. It is a practice of banks, too gênerai to be ignored 
by the courts, to take such notes or security from borrowers before 
they crédit them with the moneys so borrowed or assume obligations 
on account of them. There is nothing in the complaint in this case 
inconsistent with the presumption that this bank foUowed this practice 
in the case at bar, and obtained the commercial paper of Holdredge 
& Son, or other lawful security, for the repayment of the $5,870.74 
and interest, before it made and delivered its check to the supply 
company. The check is prima facie valid. Concède that it was the 
duty of the bank and of its officers to obtain commercial paper or like 
security for the repayment of the $5,870.74 before it agreed to pay 
that amount to the supply company. Until the contrary is proved, the 
bank must be presumed to hâve donc so ; for the légal presumption is 
that corporations, officers, and men faithfuUy discharge the duties 
imposed upon them and act within their powers. Hughes Coimtv 
v. Livingston, 104 Fed. 306, 317, 43 C. C. A. 541, 552; Speer v. Board 
of County Commissioners, 32 C. C. A. 101, 109, 88 Fed. 749, 757. 

Again, the bank had authority to issue the check in considération 
of commercial paper or other adéquate security taken by it, and where, 
173 F.— 55 
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under any circumstances, the exécution of a promise or contract of a 
corporation may hâve been within its lawful powers, the presuniption 
that it was so prevails until the contrary is established. Citv of Lin- 
coln V. Sun Vapor S. L. Co., 59 Fed. 756, 7G0, 8 C. C, A. 253, 201 ; 
Grattan Township v. Chilton, 97 Fed. 145, 148, 38 C. C. A. 84, 87; 
Citv of Pierre v. Dunscomb, 106 Fed. 611, 616, 617, 45 C. C. A. 499, 
504, 505; Hughes County v. Livinçston, 104 Fed. 306, 311, 43 C. C. 
A. 541, 546; Independent School District v. Rew, 111 Fed. 1, 7, 49 
C. C. A. 198, 204, 55 L. R. A. 364. 

"(Corporations are presumed to contract within tlieir powers ; and when a 
corporate contract is not on its face l^eyond tire powers of tlie corporation 
making it, It will, in tlie absence of évidence to tlie contrary, be presumed to 
be valid." Choctaw, O. & G. R, Co. v. Bond, 87 C. C. A. 35.j, 3f>0, 100 Fed. 
403, 408; Eailway Company v. McCarthy, 96 U. S. 258, 207, 24 L. Ed. 693. 

The cases of Bowen v. Needies National Bank, 94 Fed. 925, 36 
C. C. A. 553 and Merchants' Bank of Valdosta v. Baird, 160 Fed. 642, 
90 C. C. A. 338, 17 L. R. A. (N. S.) 526, dififer from the case of this 
check, in that the défendants in those cases had not obtained money or 
taken commercial paper or other lawful security for the obligations 
sued, and the plaintifïs had received constructive notice of that fact, 
and of the fact that the obligations evidenced mère guaranties of oth- 
ers' debts, while in the case in hand the légal presumption is that the 
défendant bank had obtained funds or taken adéquate security for the 
repayment of the $5,870.74 before it issued its check. Hence its cash- 
ier's check evidenced, not a guaranty of another's debt, but an original 
contract of the bank made to serve its own interest in considération 
of its receipt of the commercial paper of Holdredge & Son or other 
adéquate security for the repayment of that amount and interest. 

The conclusion is that the complaint stated a good cause of action 
upon the check of the bank, and that the judgment must be reversed, 
and the case must be remanded to the court below for further proceed- 
ings not inconsistent with the views expressed in this opinion, 

It is so ordered. 



UMOK DEVELOPMENT & CONSTIMÎCTION CO., làniited, et al. v. 
GLOBE ASl'lIALT CO. 

(Circuit Court of Appeals, Flftli Circuit. October 4, 1009.) 

No. 1,774. 

Sai.es (§ 77*) — Contract — Construction — Compensation — ^Contract to Fue- 

NISII ASPHAI/r llEQUIRKD BY PAVING CoXTIiAOÏS. 

By a contract made by an extended corrospondence an asi)lialt Company 
agreed to furnish to a paving compuuy crurte asi)lialt froni its mine and 
liq<]id flux neeessary to niake an aspbaltic i>aYing cenient, sutBeient in 
quantity to complète certain contracta of tlie paving company vpith the 
City of New Orléans, at the priée of $37 lier ton, with a guaranty that 
ench ton of the cément would lay 90 square yards of pavement specifled. 
The cément was to be made in New Orléans by means of a portable plant 
fumlshed by the asphalt comi)any, whieh was also to furnish a man to 
hâve full charge of the makitig and laying of the same, his salary to be 
paid by the paving company. HcUl that, construing the contract in the 
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Ught of ail the corrcspondence, It required the paving eompany to pay for 

the asphalt at the rate of $37 for each 90 square yards of pavement laid, 

and not for each ton of the crude inaterial shlpped. 
[E)d. Note.— For other cases, see Sales, Dec. Dig. § 77.* 
Contracts for sale of things to be produced or manufactured, see note 

to Star Brewery Co. v. Horst, 58 0. C. A. 363.] 

Appeal from Circuit Court of the United States for the Eastern Dis- 
trict of Louisiana. 

Suit in equity by the Globe Asphalt Company against the Union 
Development & Construction Company, Limited, and others. Decree 
for complainant, and défendants appeal. Reversed in part. 

J. D. Rouse, Wm. Grant, Wm. B. Grant, Harry H. Hall, J. Blanc 
Monroe, Emile Godchaux, Samuel L,. Gilmore, and H. G. Dupre, for 
appellants. 

John Clogg, Lamar C. Quintero, and Edgar H. Farrar, for appellee. 

Eefore PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. The Union Development & Con- 
struction Company, Limited, one of the appellants, which we will call 
the Union Company, is a corporation engaged in the paving business 
in the city of New Orléans. The appellee, the Globe Asphalt Compa- 
ny, which we will call the Globe Company, was the lessee, for a long 
term, of extensive and rich natural deposits of asphalt on Moore's 
Ranch, Goleta, Cal., the Goleta mines, and refined the product of thèse 
mines at a refinery which it installed and operated at a point in Cali- 
fornia which it called Obispo, and from which it marketed thèse prod- 
ucts throughout the United States under the name of "Obispo asphalt." 
On November 14, 1901, the appellee granted to the Globe Asphalt & 
Paving Company, of South Dakota, the exclusive right to use Obispo 
asphalt in the States of Florida, Louisiana, Mississippi, and Texas. 
This Paving Company agreed to take certain minimum amounts for 
each state every year during the life of the contract, which was to run 
25 years. Shipments under the contract had to begin in January, 1903, 
and continue at the rate of 50 tons a month. The failure of the Paving 
Company to take the minimum amount authorized cancellation. The 
Paving Company agreed to use no other asphalt, and was to pay $30 
per ton of 2,000 pounds, gross weight, f. o. b. cars or boat at Obispo, 
Cal. On October 20, 1902, this contract, with ail rights and benefits 
thereunder, was transferred to Harold W. Newman, of New Orléans, 
and on October 27th, of the same year the transfer was duly ratified 
in writing by the Globe Company, and the price reduced to $25 per 
ton. Newman subsequently associated himself with other parties, 
forming the Union Company, which eompany, with the consent of the 
appellee did, on November 29, 1902, take over his contract. This con- 
tract expiredon June 1, 1903, but was renewed by the Globe Company 
on June 12, 1903, and its privilèges and beneiits extended to the 
Union Company, and to any reorganization thereof or formation of a 
new eompany as successor. 

In April and May, 1903, the city Of New Orléans advertised for bids 
on several large paving contracts. After corrcspondence and per- 

*For oUier cafés see same topic & § numbbr in Dec. & Am. Dlgs. 1907 to date. & Rep'r Index** 
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sonal conférences with the appellee, and obtaining full information 
from i'ts président and certain satisfactory concessions, the Union Com- 
pany prepared estimâtes based on Obispo asplialt to be furnished by 
the Globe Company, and on June 1, 1903, submitted bids on three 
pièces of paving on which bids were solicited, namely, on Canal street, 
on Polymnia street, and on Pélican avenue. There were bids by other 
parties. The bids of the Union Company were the lowest. To thèse 
bids objection was made by a member of the council beCause of sug- 
gestions from certain owners of abutting property on Canal street to 
the effect that the Globe Company was manufacturing a portion of its 
asphalt from the residuum of pe'troleum or other oils, instead of ex- 
clusively refining asphalt mined from natural deposits. One of the 
spécifications in the city's proposais for bids was that asphalt shall 
be mined from some natural deposit; that asphalt manufactured sole- 
ly from petroleum or othei oil residuums, shall not be employed. Ul- 
timate action on the Union Company's bid was postponed, and the 
city council took steps to bave the city chemist, who was then in Cali- 
fornia, visit the appellee's Goleta mines and its Obispo refinery and 
make report thereon. The resuit of this procecding sufficiently ap- 
pears from the foUowing extracts from letters of the appellee, ad- 
dressed to the Union Company from Los Angeles, Cal. ; the first bear- 
ing date of July 21, 1903, in which it was said : 

"For reasons not necessary to be explained liere. we were eompellod to doii.v 
Prof. Metz the privilège of ofticially vlsiting the Goleta asphalt mine, and, as 
that was part of his investigation, he decmed it bost to stop ail investigations. 
It Is doubtful that, even though lie had fiuished up his work, the report that 
he would hâve made, though of the most favorable character, would hâve re- 
lleved us of any suspicion that the material to be furnished your company at 
a later day would not be ail, or in part, asphalt made from crude oil. In order 
that ail suspicion niay be eliminated, we hereby propose to furnlsh your com- 
pany wlth ail the asphalt you may want for use in street paving in New 
Orléans, La., direct from the Goleta asphalt mine, and to furnlsh wlth each 
shipment thereof the Goleta wharfmaster's shipping receipt and weight sheets, 
so there may be no question as to where the asphalt cornes from, and this 
asphalt can then be refined at your New Orléans asphalt paving plant, im- 
mediately under the eye of such city officiai as may be appointed for that 
purpose. This (ioleta asphalt, as it comes from the mine, is much richer in 
hitumen than the reflned ïrlnidad, and contaius no water ; heuce you eau re- 
fine and then flux it with the liquid asphalt we would furnlsh you from our 
Obispo Works, and hâve exactly the same results and product as we obtain 
at our Works in the shape of our fiuished reflned Obispo asphalt. By handling 
the matter in this way, the question of crude oil asphalt cauuot he used In 
any manner. * * * As this Goleta asphalt will average 60 per cent, or 
hetter of bitumen, as against 95 to 97 per cent, that Is contained in our re- 
flned Obispo, we will make something like a corresponding diffeirence in price. 
In other words, we will make the price for the Goleta asplialt at .?15 on board 
steamer at the mine, or .'?18 per ton f. o. b. cars Kast San Pedro Harbor. We 
trust that the proposition wlU remove ail olyections to awarding your Com- 
pany the paving contracts, and should suggest that this proposai as to the 
shipment of your supply of asphalt direct from the Goleta mine, and the re- 
ilning thereof in New Orléans, be written out and formally presented to the 
flnance commlttee for their considération." 

And again the next day it wrote : 

"If the question of the awarding of the contracts to the Tlnion Development 
& (,'onstruction Company is not dépendent upon strictly political grounds, we 
canuot see hovk' the city authorlties can do otherwise than give this company 
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the work, siuce we hâve marte a proposition l)y wliicli tlie city is sure of tUeir 
supply of asplmlt direct from tlie Diiiie. and sufli évidence eonnefited there- 
wltli as to mîvl;e it absolntely sure tliat tlieir nssignments can l)e traced frorii 
the Goleta mine direct to Xew Orléans. Upou arrivai in New Orléans, this 
asphalt can be reiined just as well at the f,'round, wherever your asphalt plant 
Is located, and a reiined produet obtained that would be of the same Iiigh 
grade and quality as thoush it was refliied in the modem asphalt refinerj- of 
this coast. If this i)rograinme is carried ont, the writer [the président of the 
Globe Company] will personally look after the proper appliances that wili 
hâve to be erected for this refiuiiig process." 

And on July 27, 1903, its président wired the Union Company: 

"We will guarantee cost and freight will not be inore than $42 per ton for 
flnished reiined asphalt on final and true delivery yonr works at New Orléans; 
that is, according to contract, rcgardless of cost to us. I will pay for re- 
fiuing ]>lant and cost for refiidng, and will guarantee delivery to you asphalt 
equal in quality and purity as though reiined hère." 

This proposition was refttsed by wire. By letter of the same date 
the Globe Company expressed itself thus : 

"It is intendert that the refined Olaspo asphalt shall be delivered to you at 
a cost priée flxed by tlie contract existiug betweeu the Globe Asphalt Company 
and the Union Development & Construction Company ; the only dilïerence be- 
ing that the refining will be done In your city, Instead of California. The 
whole object of this plan has been given in a former letter; that is, to climi- 
nate the crude oil asphalt question, and, as the finished material will not cost 
your Company any more per ton than as provided for in the contract betweeii 
us, we cannot see why you would bave any serions objections, and surely the 
city officiais will agrée that the refining can be done in your city just as well 
as though done in California." 

Upon receipt of this letter, the Union Company replied by wi're : 

"Your telegram to hand of July 27th. The proposai is accepted. Ereet re- 
finery and rétine crude hère. Expense to be paid by you. Only on condition 
that you guarantee price of $25 and freight, .$12, total .$37, per ton of refined 
asphalt, in accordance with contract dated IjOS Angeles, October 27th last, 
since renewed." 

To this the Globe Company replied by telegram, dated Los Angeles, 
July 38th, "We agrée to $-37 as per your telegram of to-day," which 
it confirmed by letter of same date, in which it said : 

"Your Company is not expected to participate in any expense necessary for 
refining in Xew Orléans. We stand rearty to supply yon with refined Obispo 
asplialt made from Goleta crude asphalt, either from New Orléans plant (pr 
Obispo, at your option, and which will coniply with ail ternis of your con- 
tract. This proposition is made to eliminate the crude oil asphalt question." 

The next day the Globe Company wrote: 

"In answer to your telegram of the 2.Slh we wired you as follows: 'We 
agrée to ,Ç>J7 as per your telegram of to-day' — meaiiiug by this that the price 
of the refined Obispo asplialt whicli we expect to refine in New Orléans and 
will be turned over to your company at the price of $37 per ton for the refined 
material." 

This agreement to rétine the asphalt in New Orléans was satisfactory 
to the city authorities, and on October 1, 1903, the necessary ordi- 
nances accepting the bids of the Union Company were passed by the 
city council. By this time a panic had so far congested the money mar- 
kets that the Union Company found itself unable to finance the large 
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paving contracts which it had undertaken. Its duly authorized repré- 
sentatives brought this phase of tlie situation to tlie notice of the Globe 
Company. That company at once displayed active anxiety to gct its 
asphalt introduced into New Orléans, and its président undertook per- 
sonally to interest Northern capitalists in the niatter and bave them take 
over the paving contracts held by the Union Company. He sent the 
Union Company this dispatch : 

•Tittshurg, Pa., Oct. 3, '03. 
"Fliim will décide Oth dny of Oetober. The prosi)eets, are eiicouraging. If 
Fllnn décides favorably, a spécial agent will be sent imtiiediatel.y to New 
Orléans, if the city can extond the tinie that it is iiecessary to take se an agent 
can send copy of report. Hâve received a tolegvani announcing Guild qiilte 
impossible at présent." 

And on the same day he wrote the Union Company as f ollows : 

"I snbmitted the telegram to Booth & Flinn to-day, and, after explainlng 
matters fully, Mr. Geo. Flinn expressed himself in a way that left no doubt 
tliat he was deeply interested, and that their tirm was at liberty to take over 
the contracts. He requested that I leave the papers wlth hini to look over, 
and that I eall at his office next Tuesday at 9:30 a. m. Mr. Flinn expressed 
himself in a very frank nianner, statlng that he looked upon the matter in 
a very favorable llght; that the only difliculty that might arise wonld be to 
arrange for such a large sum of money under the présent conditions of the 
inoney market. If this finn cornes to a favorable conclusion, It will be neees- 
sary to at once send a représentative to New Orléans to corroborate ail that 
I hâve sjiid, and at the same lime close the deal ; but, before sending this 
agent, assurance of a reasonable tlme extension must be guaranteed b.v the 
New Orléans city officiais. You can arrange this time extension business, ad- 
vise me of the fact, and I can inform B. & F., and no doubt I will go to your 
city with their agent. The inclosed telegram from Guild & Co. was received 
late this afternoon: 'We hâve taken up the matter with T. B. Redmond. In- 
formation of any kind will be promptly forwarded as fast as obtained.' " 

On Oetober 6, 1903, the Union Company telegraphed Mr. Dubbs : 

"We hâve obtained extension until lOth day of Oetober only on condltiim 
that if you guarantee Flinn is serions and will arrive not later than 12th day 
of Oetober." 

To which Dnbbs replied: 

"Pittsburg, Pa., Oct. 8, '03. 

"Your telegram to hand during my absence. Under favorable condition.^ 
at présent existing, I am satisfled we can accomplish desired resuit witliin 
ten da,ys. We hâve written full particulars." 

On Oetober 8, 1903, the Union Company wrote to Mr. Dubbs: 

"Your favor of the Gth inst., conflruiiDg your telegram of same date, to 
hand. We uiiderstaud that thereby Mr. Flinn intends to leave Pittsburg for 
this city on Saturday, and if not able to leave on that date he will do so ou 
a later day, provided necossary time is given by the city. As wired you, we 
are graiited time by t!ie city notary to sign up the contracts until Oetober 
I9th ; luit, should we be forcod to ask for further delay, we must do so through 
the couneil. and thereby expose our weakness to the public and injure our 
crédit. It is therofore important that you use every eiideavor to get Mr. Flinn 
on the way by Saturday. This would give him a full week to décide. After 
he bas declared his décision to take hold of thèse contracts, we eau then easily 
obtain further extension from the couneil in his behalf witliout injury to 
ourselves. « * * piease wire us Saturday as to Mr. Flinn's positive move- 
ments. as our friends hère want to know that we are serions in our repré- 
sentations to tlH!]n. We, on our part, will wire you on Saturday morning that 
the extension granted us still holds good until Oetober lOth." 
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Mr. A. Ledoux, président of the Union Company, invested witli 
plenary power to represent it with référence to thèse paving contracts, 
and Judge John Clegg, a member of its executive committee and acting 
as such, and in part, also, as its légal adviser, visited Mr. Dubbs at 
Pittsburg. He (Mr. Dubbs) was président of the Globe Company and 
invested with plenary power to represent it in ail matters touching 
thèse contracts. Referring to this visit, Judge Clegg in his testimony 
says : 

"We went from hère [New Orléans] to Pittsburg, and Mr. Dubbs tliought he 
had i)artles there who would take tlie contract, and, not succeeding there, he 
.ioined Mr. Ledoux and myself in the vlslt to New York, seeking to Interest 
people there. Being well informed of the situation, he went there, and was 
very much In earnest In seeking to get the Brooklyn people to take it up." 

On October 10, 1903, Mr. Dubbs wired the Union Company fron\ 
Brooklyn, N. Y. : 
"I bave flnally niade a deal, and will be In New Orléans Thursday." 

On October 12th, he wired from Brooklyn: 

"Hâve made deal with New York parties, and wlll arrive In New Orléans 
next Thursday with party. AVire me, care Astor House, If satisfactory." 

On October 13th, from Pittsburg, Fa., Mr. Dubbs wrote the Union 
Company : 

"Hâve just returned from New York City, where I went flrst to see Ml'. 
Kelly, of the Brooklyn Alcatraz Asphalt Paving Co., who had suggested to 
Mr. Williams that he would Ilke to take over the New Orléans contracta, but, 
after going over the matter, decided that it would take more money than he 
commanded. I then took it up with Mr. Firmeu, a contractor of New York, 
who stated on Sunday positively that he would take over the business, and 
on Monday we were to draw up a preliminary contract, and then start l'or 
your City on Tuesday night. On the strength of this I wired you that I would 
close the deal. Ou Monday, when we got together, Jlr. Firmen stated that 
he would be unable to finance the business unless the temporary certiflcates 
could be used as collatéral in your New Orléans banks ; hence my message 
from New York on this subjeet, and my telegram of to-day from this city on 
the same question. If your answer is in the affirmative, I am to wlre Mr. F., 
and he will at once start for New Orléans to close up the deal. He expressed 
hlmself as only being able to ralse $100,000 at the présent time, and he would 
hâve to dépend on the use of the certiflcates for raising the balance of the 
money needed to carry out the work. We are awaltlng your reply, and, if 
favorable, you can e.xpect us in your clty, not later than Friday mornlng. H. 
PI. Fllun dropped the matter at the last moment, owing to the fact that he 
could not leave the city, and would not trust the matter to any one else. Fir- 
men has arranged for two portable asphalt plants, steam rollers, etc., and 
claims that he eau finish up the work in less than six months," 

On October 15, 1903, Mr. Dubbs wired the Union Company from 
Pittsburg, Pa. : 

"George Firmen requests us to telegraph you as follows: 'I cannot con- 
tract immediately for New Orléans work. Agnew will leave for your place to- 
night.' " 

To which the Union Company replied : 

"Your telegram to hand. Under the circumstanees, hâve no occasion for 
Agnew's coming, unless expenses to be paid by you." 



872 173 FEDERAL REPORTER. 

On October 16, 1903, Mr. Dubbs wrote the Union Company from 
Pittsburg, Pa. : 

"As Wired you, Mr. Agnew started last night for your city. He will explaiii 
more fuUy as to the tight condition of the money niarliet, and for that rea- 
son, liiore than anything olse, It is impossible to handle the New Orléans con- 
tracts just at this time. If you can by any means get the city olBcials to grant 
you more time, and if the money market should ease up within a reasonable 
time, there will be no trouble in floating the business on the Unes as desired 
by you. Mr. Agnew will hâve some suggestions to make which inight be of 
interest to you, and if you should décide to act on any of them you can count 
on every assistance that this company can give. We will be at ail the expense 
of Agnew's trip, and, should he need any funds before he gets through in your 
city, kindly advance same, and draw on us at this office, and we will honor 
saine. We trust that somethlng will resuit from Agnew's visit." 

Touching this letter the counsel for the appellee says in his printed 
brief : 

"The Union Company was informed by a letter of date October ICth that 
ail attempts to get somebody to take over thèse contracts with the city had 
failed. Thereupon a syndicate was formed, composed of Samuel Hyman, who 
had beeu a inember of tlie executive committee of the Union Company, Alfred 
Hiller, and Charles Godchaux." 

Samuel Hyman, above referred to, who was a shareholder in the 
Union Company and fully conversant with ail the correspondence by 
letter and wire which that company had had with the Globe Company 
or with its président, Mr. Dubbs, on the subject of Obispo asphalt and 
the Union Company's contracts with the city of New Orléans, testi- 
fies that the Union Company could not go on with thèse contracts ; 
that he had tried to raise money for them in every shape and form ; 
that Judge Clegg had done so, and Mr. Ledoux, and he thinks that be- 
tween them they had tried every contractor in the United States, to get 
them to take over the contracts, but did not succeed. 

Alred Hiller, above named, is a brother-in-law of Samuel Hyman, 
and became much interested in the difficulty in which Hyman was in- 
volved with the Union Company, and made diligent inquiry into the 
condition of its affairs, and took into considération the proposition 
which Hyman made to him in regard to forming a syndicate in which 
he and Hyman and others who might be induced to take part would 
unité and take over the contracts which the Union Company had ob- 
tained from the city. It was expected that F. B. Hull, a stockholdet 
in the Union Company, and Charles Godchaux, and perhaps others, 
would unité with Hyman and Hiller in forming the syndicate; but 
Hull concluded to confine his opérations entirely to the building de- 
partment of the Union Company, and Mr. Charles Godchaux alone 
united with the other two. But, before he consented to corne in, he 
pressed the question upon the others, "How much is that asphalt going 
to cost?" Being told, he asked, further, "Are you sure of it?" And, 
being assured, he pressed the further question, "How much will it lay ?" 

Mr. Hyman, examined as a witness, testifies : 

"Then Mr. Dubbs came down, and he and his man, Agnew, and Mr. Ledoui 
and myself (Hyman) were ail up In the Union Development & Construction 
Company's office one night, and Mr. Dubbs gave us ligures on the whole thing, 
and Mr. Ledoux put them down, and It was understood just as plaiu as a man 
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can talk that they figured out how muoh asphalt it was goiug to take and 
the priées." 

Mr. Hiller testifîes that, when Mr. Hyman requested him to go into 
the syndicate, he stated the cost of the asphalt from which a large por- 
tion of the profit on the work was to corne, and requested that Hiller, 
in order to familiarize himself with the statements, should go over the 
figures which were in the hands of Mr. Ledoux and could be seen at 
the office of the Union Company. They (Hyman and Hiller) went to 
the office of- the Union Company, and there met Mr. Ledoux and Mr. 
Dubbs, and Mr. Ledoux, in the présence of Mr. Dubbs, gave Hiller 
certain papers (shown witness while he was testifying) which showed 
the cost of the asphalt, touching which the witness says : 

"I went over thèse papers and calculations with Mr. Dubbs and Mr. Ledoux. 
Tbeso figures are in the handwriting of Mr. Ledoux. ïhey were called out 
liy Mr. Dubbs. and Mr. Ledoux wrote theni down. They were being gone over 
with Mr. Ledoux and Mr. Dubbs when I stojiped Into the office. They werf 
then already written. TTpon the basis of thèse figures, which practieally veri- 
tied the statements made by Mr. Hyman, I proceeded to form the syndicate." 

At the request of Mr. Godchaux that Mr. Dubbs should confirm the 
price made to the Union Company for asphalt to the syndicate, Mr. 
Hiller requested Mr. Dubbs to address the parties a letter to that ef- 
fect, in compliance with which request Mr. Dubbs thereafter handed 
Mr. Hiller the following typewritten letter (with some carbon copies 
thereof) : 

"The Globe Asphalt Company hereby agrées to furnlsh the Union Develop- 
ment & Construction Company, Limited, and their guarantors, ail the Obisito 
asplialt, m the shape and form of Goieta crude asphalt and reflned llquid 
Ol)ispo flux, both i]i sueh pro])ortlons as may be necessary to make an accepta- 
ble asphaltic cernent and in .sufflcient quantity to complète and finish ail of the 
asphalt paving work that your compan.v now has to do in the city of Ne-w 
Orléans, amounting apjiroximately to 130,000 to 140,000 square yards of as- 
I)halt surface street work, the price for same to be $37 per ton of 2,000 pounds 
gross welglit, ail f. o. b. cars in New Orléans. This price of $37 per gross 
ton to be the baslc priée on our guarantee that eaeh net ton of 2,000 pounds 
of the reflned Goieta and Obispo asphaltic cément wlll lay an average of tK) 
square yards of finished asphalt pavement, consistlng of a 1-inch blnder course 
and a 1%-ineh top or wearing surface; It l)eing understood that In pavenieiifs 
consisting of a 2-incli top coat and l^/li-incli binder course the asplialt cément 
is to lay a proportionate number of square yards of pavement, or 67.5 yards 
to the net ton of asjihaltic cément. The Globe Asphalt Company further 
agrées to ship forward to New Orléans tbe asphalt aud asphaltic flux as 
rupldiy as the same may be needed for use in the work under considération. 
Your Company or guarantors to advance and jiay ail freight and switcliing 
charges on same. The Globe Company also hereby agrées to ship upon your 
order, and same is to arrive in time for use, a com]ilete portable asi)liiilt i>av- 
ing plant aud one or two asplialt rollcrs, for whicli your company or guar- 
antors is to pay the Gl<jbe Asjilialt Company for use of same as follows: Five 
cents per scjuare yard of finished asjilialt street surface for the asphalt plant 
and $5 per working day for each roller. Your comi>any is also to pay the 
freight charges both coniing and goiiig on the aspluilt paviug plant and on 
the one or two roUers. The ternis of payment and guaranty on said pa.yment 
to Globe Asphalt Company for ail the asjihalt furnished and the 5 cents jK-r 
yard for use of the asphalt plant and the .f.5 per day each, as rental for the 
steam roller or rollers, to be as follows: A written guaranty satîsfactory to 
the Globe Asphalt Company is to be given to the Globe Asphalt Company, prop- 
erly slgned by acceptable parties that ail inoney due for said asphalt, asphalt 
plant, and asphalt roller or rollers shall and will be paid In cash, or equiva- 
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](Mit, to tlip Globe As])lialt Company when tlifi asphalt street work has been 
fiiiished. tlie said mouey to be paid to suid Globe Asphalt Company by yoiir 
(-ompany or by the parties signing tbe guaranty eontract referred to, said pay- 
ment to be paid withiu 10 days after the said asphalt work is completed and 
iU'Cppted liy the eity of >few Orléans. It is understood that the asphalt fur- 
nisbed by the Globe Asphalt Company and that the asphalt street work done 
sliall be (per se) acceptable and satisfactory to the clty of New Orléans. It 
being nnderstood that ail the manipulations of the asphalt, both at the as- 
jihalt plant and in laying of same on the street or streets, shall be under the 
iimnediate supervision and control of the Globe Asphalt Company, through an 
agent or représentative that said Globe Asphalt Company shall furnish. ïhe 
salary and expenses of said Globe Asphalt Company agent, manager, or 
représentative shall be at the rate of $2,^")(X) per year, payable by your com- 
Iiany as guarantors nionthly, and your Company to also pay said agent neces- 
sary traveling expenses in coming to New Orléans and returning. The 
asphalt paving plant is to bave an engineer accompanying same, and who is 
to be the responsible agent for the proper care of same ; liis wages and nec- 
essary traveling expenses to be also paid monthly by your eompauy or guar- 
antors. It is further understood and agreed that the Globe Asphalt Company 
is to attach to each bill of ladiug on every asj)lialt shipment a certificate giv- 
ing the ainount of asphalt and the value thereof of such shipment, and said 
certificate is to be signed by a proper person. acting as agent of the Union 
l)eveloi)ment & Construction Coniiiany, Limited, «r their guarantors. Ail as- 
jihalt is to be consigued to the Globe Asphalt Company with the B/L properly 
iudorsed for delivery of the asphalt to the Union Development & Construction 
Company. Limited, or their guarantors, said B/L to be sent through a New 
Orléans bank and surrendered by said bank upon receiving the signature to 
the iittaclied certificate above mentloned of the authorized agent of the Union 
Development & Construction Company, Limited, or their guarantors. This 
proposition is made with the understanding that ail work on the conci'ete and 
other parts of the eontract will be i)ushed with ail the due diligence necessary 
to avoid unnecessary delay in the prosecution of the asphalt street work. Ac- 
ceptance or rejection of this proposition to be made in writing by the Union 
Development & Construction Company, Limited, aud their guarantors withiu 
20 days from date hereof." 

The board of directors of the Union Company passed certain reso- 
lutions, which were approved at a stockholders' meeting held on No- 
vember 12, 1903, to the efïect that the Union Company transfers, sets 
over, and assigns, with full stibstittition, to the syndicale, ail of its right, 
title, interest, claim, and demands, of any nature whatsoever in and 
to the three paving contracts or bids hereinbefore referred to; the 
syndicate agreeing to provide ail funds for labor, material, superin- 
tendence, etc., that may be necessary for the full carrying ont of the 
said contracts, etc. Thereafter the follovving letters were delivered 
by the Union Company and its guarantors to the Globe Company : 

"Alfred Hiller Company, Limited. 

"New Orléans, Noveml)er ]ï), 1903. 
"Jîr. L. A. Dubbs. Pit'sidcnt Globe Asphalt Company, No. 400 Blakewell 
Building. l'ittsburg, Pa. — Dear Sir: As yon liave been ndvised through tele- 
grams from Mr. A. Ledoux, président of the TTiiion Development & Construc- 
tion Company, Limited, that ail niatters pertaining to the three contracts 
with the City of New Orléans which were awarded to the Union Development 
& Construction Company. Limited, hâve been arranged, we now beg to advise 
that your agreement of date October 31, 1903, addressed to the Union Devel- 
opment & Construction Company, Limited, and tlu'ir guarantors, is accepted, 
with the exception as follows: It is to be understood tliat tlie rental of 
two rollers is .$.") per day for the two, not $.'> each. The payment of the 
crude asphalt and flux is to be made when the work is completed and ac- 
cepted by the city of New Orléans, and, further, tliat you are to furnish as- 
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pliait and flux at the same priée for sucli a quantity as may lie necpssary dnr- 
ing the maintenance f€?ature of the eontract. By this is meant what asplialt 
and flux may be needed to maintain the street for a period of five years. 
Whilst this last feature may be praetically eovered by your agreenient to 
the Union Development & Construction Company, Limited, the guarautors or 
syndicale désire this to be a spécial understanding with you, your Company, 
as to its supplies for maintenance. We shall advise you In due course con- 
cerning the shipments of asphalt, also plant and rollers, and we now beg to 
inclose to you herewith agreement as was understood would be sent to you. 
"Xours truly, [Sigued] Union Development & Construction Co., Ltd., 

"A. Ledoux. Près. 

"Alfred Hiller. 

"Sam. Hynian. 

"Charles Godcbaux." , 

"Alfred Hiller Company, Limited. 

"New Orléans, Xoveml)er 19, 1903. . 
"Mr. J. A. IXibbs, Près. Globe Asphalt Co-, No. 405 Blakewell Building, 
Pittsbui^, l'a.: Keferring to your proiwsal and agreement of date October 
:?1, 1903, we hereby guarantee the payiuent of ail crude asphalt and refined 
llquid Obispo flux as may be shipped to the Union Development & Consitruc- 
îion Company, Limited, for asphaltlng the following streets in New Orléans, 
naniely: Canal street, froiu Liberty to Métairie Road ; Polymnia. Coliseuni 
to Carondelet ; and Pélican avenue, from Bouuy street to Elmira street. Also, 
for rental of asphalt plant and two rollers for said above-described streets, 
Paymeiits to be made in accordance witli terms expressed in said agreement 
of October 31st, as amended tiy letter of acceptance of November 19, 1903. 
"Union Develoi^meut &. Construction Company, Limited, 
"Guarautors: "A. Ledoux, Près. 

"Sam. Ilyman. 
"Alfred Hiller. 
"Charles Godcliaux." 

Tn the resolution of transfer from the Union Company to the syndj- 
cate, it was provided that during the opération of the paving contracts 
with the city this company (the Union Company) shall open and keep 
a separate set of bocks, wherein shall be entered exclusively ail trans- 
actions pertaining to said paving contracts, which books shall be at 
ail times open to the reasonable inspection of the .syndicate, the mem- 
bers thereof, or their assigns. It was also provided that in considéra- 
tion of the Union Company's furnishing, during the opération of the 
contracts, the use free to the syndicate of its office, office force, office 
material, officers, and employés, the syndicate shall pay to the company 
$ per month, payable monthly, to be continued until said pav- 
ing contracts hâve been completed. Books were opened and proper 
accounts of the proceedings were kept in the office of the Union Compa- 
ny, by or under the direction of Mr. Ledoux, the président of the Union 
Company, who acted also as the agent or représentative of the pavirig' 

.syndicale. Mr. Ledoux died day of , 190 — . Up tothe 

time of his death he had full control in the office of the opérations of 
the Union Company and of the work of the syndicate, except as to the 
refining of the asphalt and laying of pavements, which was entirely 
subject to the direction of Mr. Agnew, who was an employé of ,the 
Union Company and its guarantors, and whose salary was paid by 
them, but who was also agent of the Globe Company especially and 
completely charged with the refining of the asphalt and the consirifCîtiQn 
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of the pavement so as to make it meet the requirements of the city's 
contracts. Mr. Dubbs testifies that : 

"Mr. Agnew was the gênerai manager of tlie asplialt department for the 
guarantors of the Union Development & Construction Company. Ile was em- 
plo.ved on my recounnenrtation. I gimranteed the asphalt would be nsed in 
a proper mauuer^ and a pavement laid that would be acceptable to the city; 
îuid, so far as the manipnlating and handling of the asphalt was concerned, 
Mr. Agnew was under my instructions. In other words, if I should want to, 
I could change the form, or I could change the percentage In the pavement. 
Be.vond that, he was not nnder my control in any way." 

' The witness Mendlesohn, whose duty it was to follow up tlie work, 
write up the books of the syndicale, and add up thèse books for Mr. 
Ledoux, testifies that: 

"Mr. Agnew had absoliite control of the plant. We rtid not interfère with 
liim. Whatever he did he was rest)onsible for. Mr. Ledoux, the président of 
the Union Company, was reeognized as the liead of the whole business. I 
would not attempt to do anything wlthout consulting with Mr. Ledou.x: ; but 
there was one party there with whom he (Mr. Lfedoux) would not interfère, 
or to whom he would not give any instnietions. That was Mr. Agnew. Mr. 
Ledoux gave him no instructions as to the refining of the asphalt, or as to 
laying it, because the Globe Company undertook to furnish asphalt that would 
inake a good pavement, aiul that it should be pro]:>erly laid, and that was 
wliat Mr. Agnew's business was." 

Wlien the shipments of the Goleta crtide asphalt and the refined 
liquid Obispo fîux beg'an to arrive, the Union Company and its guar- 
aiitors noted a material discrepancy between the vi'cight sheets attached 
to tlie Goleta vvliarfmaster's sliipping receipt and the weiglat sheets 
attached to the carrier's bill of lading, on wliich the carrier's charges 
vvere demanded ; and by letter dated January 6, 1904, this matter was 
hrought to the attention of the Globe Company, to which the prési- 
dent of that Company replied, on January 9, 1904, as follows : 

"Yours of the 6th inst, inelosing paid freight bills, received. We note that 
tlie railroad weiglits diffor from the wharfiuger's weights ; but, as the lînal 
settleuieut between your company and ours is to be i)ased on the number of 
stjuare yards of fiuished pavement laid per ton, we need isay no attention to 
tUis dilïerence, except to call the wharfinger's attention to the matter, which 
we bave already done." 

On July 16, 1904, the paving to be done on Polymnia street had been 
completed, and the Union Company reported the same by letter of that 
date, addressed to the président of the Globe Company at its home of- 
fice in Pittsburg, in which it says, in the fir,st paragraph of the letter: 

"We herewith inclose you crédit mem. for $1,6,'?4.2!), for proceeds of as- 
jihalt used on Polyumia street, as per your guaraoty of 90 yards of flnished 
pavement to tlie ton." 

The body of the mémorandum inclosed was in thèse words and fig- 
ures : 

"N. O., July 1/04. 
li'or 44.17 tons of asphalt. ç;i7.00 $1,(>34.29 

"Laid on Polynuiia street, S,075.38 sqr. yds. (offleial measurement) at 90 
yards per ton, etjual 44.17 tons." 

In subséquent statements rendered to the Globe Company of ex- 
penditures made and the amount of asphalt used, the asphalt was 
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credited to the Globe Company on the basis of one ton for every 90 
square yards of pavement laid, or of one ton for every 67% yards of 
pavement laid, according to the thickness of the course constituting the 
pavement, respectively, and credited at the rate of $37 per ton so found. 
Thèse statements so rendered by mail were duly received and retained, 
vi'ithout notice' of approval or objection being given by the Globe Com- 
pany. The work was finally completed and accepted by the city, and, 
on April 10, 1905, the Globe Company served upon the Union Com- 
pany and each of its guarantors a sworn statement purporting to show 
a balance in favor of the Globe Company of $56,176.18. The account 
of the Union Company, made up to April 15, 1905, showed a balance 
against the Globe Company of $707.90: Outside of several minor dis- 
puted charges, the whole discrepancy in thèse accounts arose from the 
différence in the interprétation of the contract by the two respective 
parties. The Globe Company based its statement on the theory that 
the Union Company was to pay for the crude Goleta asphalt at the 
rate of $37 per ton for that material, and for the refined liquid Obispo 
flux at the rate of $37 per ton for that material. There was a loss of 
over 40 per cent, in changing the Goleta crude asphalt, as the same 
was ddne in the Globe Company's refinery at New Orléans, into as- 
phaltic cernent that was used in paving the streets. This loss made 
the différence, substantially, of the $56,176.18 between the price 
claimed by the Globe Company and that contended for by the Union 
Company. The Union Company, rejecting the interprétation con- 
tended for by the Globe Company, refvised payment of this account 
rendered. Thereupon the Globe Company entered its suit at law 
against the Union Company and its guarantors for the amount claimed. 
On motion of the défendants, not resisted by the plaintiffs, the Circuit- 
Court ordered the pleadings to be reformed according to the practice 
in courts of equity, and in compliance therewith in due course the 
proper pleadings were filed. Thereupon the Circuit Court, of its own 
motion, ordered the case to be referred to a spécial master, with direc- 
tion and authority to report on ail questions of fact and law therein, 
his report to be merely advisory to the court. 

The pleadings are extended and somewhat confusing, and the resuit 
of the pleadings and of the findings of the master and the substantial 
admissions of the parties bring the cause to a single issue, which is : 
Must the défendants pay for crude Goleta asphalt and for the refined 
Obispo flux, each, $37 per gross ton f . o. b. New Orléans, or must they 
pay for asphaltic cément net to them on the basis of the number of 
square yards of pavement laid. The spécial master duly reported, after 
fuU hearing, his findings of fact,' resulting in the ultiniate conclusion 
that the statement of the défendants, showing a balance of $707.90 due 
them by complainant, is correct, with the f ollowing exceptions (noting 
the exceptions), which change the balance from $707.90 against com- 
plainants to the sum of $1,074.12 in favor of the complainants. There 
were very numerous exceptions to the findings of the master, and at 
the hearing the Circuit Court sustained thèse exceptions and passed 
its decree in favor of the complainants. Ehie exceptions were reserved 
to this action of the court and are presented to us by the assignment 
of errors. 
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We are clear in our conviction that the Circuit Court erred in pass- 
ing its decree for the complainants. The complainants insisted below, 
and now urge, that the letter of October 31, 1903, addressed to the 
Union Development & Construction Company, Limited, and their 
guarantors, and signed "The Globe Asphalt Company, J. A. Dubbs, 
Président," and the letter of acceptance of November 19, 1903, ad- 
dressed to Mr. J. A. Dubbs, Président Globe Asphalt Company, and 
signed, "Union Development & Construction Company, Limited, A. 
Ledoux, Président," "Alfred Hiller," "Sam. Hyman," and "Charles 
Godchaux," and the letter of guaranty of same date signed by the 
same parties, constitute a new, separate, unambiguous written contract, 
susceptible of no other construction than that which complainants put 
upon it. Without rehearsing the master's arguments, we concur with 
him in concluding that the contract claimed to be evidenced by the 
letters to which we hâve just referred is not plain and unambiguous, 
and that ail compétent évidence tending to throw Hght on what was the 
real intent of the parties should be considered. It is clear that from 
July 27 to October 31, 1903, the contract was that the Globe Company 
would sell to the Union Company Obispo asphalt at the price of $37 
per ton, which would lay 90 square yards of pavement to the ton of 
2,000 pounds, finished asphalt pavement, consisting of 1-inch binder 
course and a 1%-inch top or wearing surface ; it being understood that 
in pavements consisting of 2-inch top coat and a li/^-inch binder course, 
the asphalt cernent is to lay a proportionate number of square yards 
of pavement, or 67.5 yards to the net ton of asphaltic cernent. From 
a considération of ail the proof, we conclude, with the master, that 
this feature of the contract was not changed by the writings of October 
31st and November 19th, and that the account rendered by the Union 
Company on the basis of this construction of the contract was the cor- 
rect account as to that item, and that the correction made by the master 
of some of the smaller détails of débits and crédits, showing a balance 
in favor of the complainant of $1,074,12, is correct, and should hâve 
been made the basis of the decree. 

The decree is, therefore, in the largest part reversed, and is hère 
so amended as to be rendered in favor of the appellee for the sum of 
$1.074.12, with légal interest from the date of the filing of complain- 
ant's bill, and that the costs in both courts be adjudged against the ap- 
pellee. 



WARB et ftl. T. PEARSONS et ait 

(Circuit Court of Appeals, BIgUth Circuit October 11, 1909.) 

1. Gaming (§ 14*)— "Wageking Contbacts" for Dealing in Ghain. 

.■Vu express agreement In advance between grain brokers and a customer 
that no grain was to be delivered or received on hls contracts, but that 
the transactions were entirely on margln, and settlements to be made be- 
tween them on différences In the market, rendered such contracts void as 
"wageriug contracts," and unenforceable In an action by the brokers 
against the customer, although the customer's orders may in fact hâve 
been executed on the exchange by actual purchases from or sales to thlrd 

«For otti«r cases ses samè topic & S numbbb in Dec. & Am. Blgs. 1907 to'daU, & Rep'r Indexa* 
t Rehearlng denied December 18, 1909. 
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persons, who dealt wlth the brokers as prlnclpals wlthout any knowledge 
of the eustomer. 

[Ed. Note.— For other cases, see Gamlng, Cent Dlg. §§ 25, 26 ; Dec. Dig. 
i 14.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7365-7368, 
7831.] 

2. Principal and Agent (§ 123*)— Authority of Agent— Evidence Consid- 

EKED. 

Evidence held to sustaln a flnding by a jury that a manager plaeed by 
a flrm of brokers in charge of a branch office, and who in faet made 
illégal contracta with a eustomer, which were executed by the firm, had 
authority to act for It in agreeing wlth the eustomer that there should be 
no actual delivery or receipt of grain on his contracts. 

[Ed. Note. — For other cases, see Principal and Agent, Dec. Dlg. § 123.*] 

3. Appeal and Bbeob (§ 263*)— Review of Instbuctions— Necessity of Ex- 

ceptions. 

Alleged ineonsîstencies between instructions cannot be availed of in an 
appellate court as a ground of reversai, unless they were called to the at- 
tention of the trial court by an exception. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1516- 
1532; Dec Dlg. § 263.*] 

4. Appeal and Ebsob (| 1053*)— Review— Haemless Eebob— Evidence— Bf- 

fect op Withdeawal fbom Juey. 

Where testlmony improperly admitted was readily separable from ail 
other testlmony, and was by the court on Its own motion stricken out, and 
the jury charged in clear and unequivocal language to disregard It, the 
error in Its admission was cured. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 4178- 
4184 ; Dec. Dig. § 1053 ;* Trial, Cent Dlg. 5 977.] 

In Error to the Circuit Court of the United States for the North- 
ern District of lowa. 

Action by John H. Ware, Edward F. Leland, G. W. Lee, and F. J. 
Fahey, partners as Ware & Leland, against John H. Pearsons and 
others. Judgment for défendants, and plaintiffs bring error. Af- 
fîrmed. 

D. M. Kîrton (D. M. Kelleher and IMaurice O'Connor, on the brief). 
for plaintiiïs in error. 

M. F. Healy (Robert Healy, Thomas D. Healy, and W. S. Kenyon, 
on the brief), for défendants in error. 

Before HOOK and ADAMS, Circuit Judges, and PHILIPS, Dis- 
trict Judge. 

HOOK, Circuit Judge. The firm of Ware & Leland sued Pearsons 
to recover commissions and moneys advanced in various grain trans- 
actions alleged to hâve been executed by them as brokers at his direc- 
tion. The défense of Pearsons was that it was the intention of both 
parties not to deal in the actual grain, but, on the contrary, to gamble 
on the rise and f ail of the market by settling their gains and losses by 
the différence between the contract price and the market value at the 
times fixed for delivery. Chicago Board of Trade v. Christie Grain 
Co., 198 U. S. 236, 25 Sup. Ct. 637, 49 L. Ed. 1031; Embrey v. Jemi- 
son, 131 U. S. 336, 9 Sup. Ct. 776, 33 L. Ed. 172; Irwin v. Williar, 
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110 U. S. 499, 4 Sup. et. 160, 28 L. Ed. 225. Tliere was a verdict and 
judgment for the défendant. 

It ma}^ be assumed as claimed by the plaintiffs that the évidence 
showed that the orders given by défendant were in fact executed by 
them. on the Chicago Board of Trade and the Milwaukee Chamber of 
Commerce, according to the rules of tliose exchanges, by making sales 
to and purchases from other persons doing business there ; also' that 
the intention of such other persons not to deal in the actual grain was 
not sliovvn, and presumptively their intent was otherwise. If this was 
ail there was to the case, the plaintiffs should hâve prevailed, because 
the mère intent of the défendant to engage in gambling, without a like 
intent on the part of those with whom he dealt, is not sufficient to con- 
dcmn the transactions. Cases supra, and Clews v. Jamieson, 182 U. S. 
4C1, 489, 21 Sup. Ct. 845, 45 L. Ed. 1183. It was claimed, however, by 
défendant, that he had an express agreement with E. A. Armstrong, 
plaintiffs' manager, that no grain was to be delivered or received, but 
that, on the contrary, "if he lost his account would be debitcd, and if 
he won it would be credited, or he would get a clieck immediately 
if he wanted it" — in other words that whatever plaintift's might do 
with others, yet as between them and the défendant there was to be 
no dealing in actual grain, but a mère course of wagering and settle- 
ment according to différences. Whether this agreement was made was 
the principal question submitted to the jury, and there was substantial 
évidence supporting their finding for the défendant. So, if Armstrong 
had authority to bind plaintiffs to such an agreement, it would appear 
that in this instance their business was so conducted that they stood 
towards défendant as principals contracting, or rather wagering, with 
him in their own behalf, and therefore the intent of those they dealt 
with on the exchanges, whether lawful or unlavv^ful, would be imma- 
terial. 

The plaintiffs' headquarters for their grain business were in Chicago, 
111., but they maintaincd an office at Et. Dodge, lowa, in charge of 
Armstrong as local manager. It was at this office and with Armstrong 
that défendant dealt. His name did not appear upon the books of the 
firm in Chicago, and the various persons with whom plaintift's' trans- 
actions were had on the exchanges knew the plaintiffs only, not the 
défendant. As to Armstrong's authority, Mr. Leland, one of the plain- 
tiffs, testitàed : 

"Ile there [at Ft. Dodge] represents tlie firm of Ware & IjOlaïKl as manager, 
and in soliciting ordens, reeeiving iiiouey, carrying account^, and tliiD^'s of 
tbat kiiid, he bas the same power and authority as if one of the firm were 
tliere. lie has full authority as manager of that braueli of our ofliee." 

And it also appeared that his authority was not restricted to dealings 
in actual grain, but extended to wagering contracts, which were con- 
trary to lavv. Embraced in plaintiffs' demands were items for moneys 
claimed to be due upon transactions commonly termed "puts and calls." 
Thèse transactions were in the form of written olïers to contract for 
the purchase or sale of grain at a designated price, with an agreement 
to leave the offers open for acceptance until a specified hour for a 
paid considération equal to one-tenth of a cent per bushel of grain. 
Whether the trial court was entirely right in charging generally that 
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thèse were mère wagers upon the fluctuations of tbe market need not 
be determined. At least such of them as were executed in Chicago 
were forbidden by the law of IlHnois, and \ve refer to them hère simply 
as bearing upon Armstrong's authority to make the agreement it is 
claimed he made, and as showing phiintiffs Icnew of and adopted acts of 
bis that were in accord with what défendant claimed was expressly 
agreed upon. Section 130 of the Criminal Code of lUinois provides : 

"Whoever contrac-ts to havo or give to Iiiinsclf or anotlier the oiitioii to sell 
or biiy at a future tiiîie aiiy grain or otlier coiiiniodity * * * shall be flned 
not less than $10, nor more tlian §1,000, or oonfined in the couivty jall not 
exceeding one year, or both ; and ail eoutraets made In violation of this section 
shall be considered gambling contracts and shall be void." 

We think it clear that the "puts and calls," so termed, were within 
the prohibition of this statute. Schneider v. Turner, 130 III. 28, 22 
N. E. 497, 6 L. R. A. 164. And see Booth v. People, 186 111. 45, 57 
N. E. 798, 50 E. R. A. 763, 78 Am. St. Rep. 229 ; Booth v. People, 184 
U. S. 623, 32 Sup. Ct. 425, 46 E. Ed. 623. It therefore appears that 
by an express agreement between plaintifïs' authorized manager and 
the défendant there was introduced into ail of the transactions, most of 
which might otherwise hâve been upheld, an élément not countenanced 
by the law. Though a broker who receives orders from bis customer 
makes corresponding lawful sales and purchases upon a Board of 
Trade of which he is a member, towards the other members of which 
he stands as a principal, yet if he agrées in advance with bis customer 
that the latter shall be under no duty to receive or deliver the com- 
modity to be dealt in, but that, as between them, the transactions 
shall be settled according to the différences between contract and mar- 
ket priées, no obligation arises that is enforceable in a court of justice. 
They are held to hâve engaged in wagering upon the rise and fall of 
the market. The verdict, therefore, established that there was an 
agreement between the défendant and Armstrong, the duly authorized 
agent of plaintififs, that ail the transactions, whether "puts and calls" 
or not, sliould be mère wagers and not bona fide dealings in grain. 
In this view of the case which clearly présents itself, many of the as- 
signments of error are unimportant and need not be considered. 

Complaint is made that the trial court charged the jury that the bur- 
den was on the plaintififs of proving by a fair prépondérance of the 
évidence that défendant employed them to make actual purchases and 
sales of grain for future delivery, and also of proving that they ac- 
cordingly made such actual purchases and sales. But the court in the 
same connection made it clear that in that matter the plaintifïs were 
entitled to the presumption that their dealings were valid, and the 
burden of showing they were wagering was on the défendant. If 
there was an ineonsistency in the charge in this particular, which might 
bave confused the jury, it is sufficient to say the court's attention was 
not directed to it by an exception, and it is not available hère as a 
ground of error. 

Testimony was iinproperly admitted, over plaintifïs' objection, show- 
ing the habit of défendant as to the excessive use of intoxicating liq- 
uors. This was upon the theory that being known to Armstrong, it 
bore upon the claim that he also knew defendant's intention was to 
173 F.— 56 
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wager, not to deal in actual grain. But before tHe close of the case 
the court perceived the error, and then excluded and struck from the 
record the testimony "as to the habits of Mr. Pearsons and the use of 
intoxicating liquors," as given by the witness from whom it was elic- 
ited. The court of its own motion again referred to the subject in 
its charge, and said to the jury : 

"That testimony was subsequently strlcken ont and It Is not before you. 
You will therefore détermine this case as though that testimony had not been 
admitted before you." 

The improper testimony was of such a character, and was so given, 
that it was readily separable from the other testimony given at the 
trial, and the words of the court in excluding it and in directing the 
jury to disregard it, were clear and unequivocal. The jury could hâve 
had no difiîculty in extracting it from the évidence and laying it aside 
as not to be considered. We think that the language of the court was 
sufficiently comprehensive to exclude ail that was objectionable, and 
that whatever injury was donc was cured. Turner v. American Se- 
curity & Trust Co., 313 U. S. 257, S67, 29 Sup. Ct., 420, 53 L. Ed. 788 ; 
Hopt V. Utah, 120 U. S. 430, 438, 7 Sup. Ct. 614, 30 L. Ed. 708 ; Penn- 
sylvania Co. v. Roy, 102 U. S. 451, 458, 26 L. Ed. 141. 

In the view we take of the case, there is nothing further that re- 
quires attention. 

The judgment is affirmed. 



MOUND MINES CO. v. HAWTHORNE et al. 
(Circuit Court of Appeals, Elghth Circuit September Term, 1909.) 

No. 3,084. 

1. BANKBUPTCT (§ 116*) — JUBISDICTION OP COUBTS — SUMMARY PrOCEEDINQS 

Against Adverse Claimants. 

Where a tblrd party clalins an interest In property whlch was in the 
possession of a banlvrupt at the tlme of the banliruptcy and passed Into 
that of hls trustée, the référée may by a summary proceeding require such 
third party to appear In the banliruptcy court and présent hls clalm, 
and may adjudicate the rlghts of the parties In respect thereof. 
[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. § 116.» 
Jurlsdletion of fédéral courts in sults relatlng to bankruptcy, see note 
to Bailey v. Mosher, 11 0. C. A. 313.] 

2. Bankruptcy (§ 440*)— Appellatb Proceedings— Matters Reviewable by 

Appeal. 
A decree of a District Court In bankruptcy, summarlly adjudicating the 

right to property in the possession of a trustée as between hlm and an 

adverse claimant, Is reviewable by appeal. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 440.* 
Appeal and review in bankruptcy cases, see note to In re Eggert, 43 C. 

C. A. 9.] 

3. Yendor and Purohaser (§ 3*)— Specific Performance (§ 99*)— Contbacts 

ENFORCEABLE— CONTRACTS FOB SaLE OP ReAL PrOPERTY. 

A contract by which one party agrées to sell and convey real estate on 
payment therefor at a stated tlme, and the other agrées to make such pay- 

*For other cases Bee came topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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ment, althouf^h it also provides that if paj'ineDt is not inade at the time 
stipulated the purchaser shall forfeit ail riglit and the seller be released 
from ail obligation to coiivey, is not one giving an option, but one of bar- 
gain and sale: and where the purchaser has gone into possession and 
made valuable iniprovemeuts on the property, a court of equity will de- 
oree a specilic performance in his favor, notwithstaudiug his default in 
paynient at the time promised, when there has beeii no change of cir- 
onnstances or conditions to defeat his equity. 

[Ed. Note. — For other cases., see Vendor and Purcliaser, Cent. Dig. § 3 ; 
Dec. Dig. § 3 ;* Spécifie Performance, Cent. Dig. § 301 ; Dec. Dig. § 99.*] 

4. CoNTRACTS (§ 211*)— Effect of Default of Plaintiff— Waiveb. 

Although time is niade an essential élément of a contract by express 
stipulation, the party who is entltled to Insist on a punctual performance 
by the other, or else that the agreement be ended, may waive his right 
and the benefit of any objection he might raise to a performance after the 
preseribed terni, elther expressly or by his conduct, and his conduet will 
operate as a waiver when it is consistent only with a purpose ou his part 
to regard the co]itraet as still subsisting after the other party's default. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 938-943 ; Dec. 
Dig. § 211.*] 

Appeal from the District Court of tlie United States for the District 
of Colorado. 

Proceeding by Silas T. Hawthorne, trustée in bankruptcy of the 
Griffith Mines Company, against the Mound Ivlines Corr^any. From 
the decree, the JVIound Mines Company appeals; one Robert W. Han- 
ington intervening as appellee. Affirmed. 

J. E. Robinson, for appellant. 

Daniel B. Ellis (Henry T. Rogers, Lewis B. Johnson, Pierpont Kul- 
1er. and George A. H. Fraser, on the brief), for appellee Hawthorne. 

Ernest Morris (William W. Grant, Jr., on the brief), for appellee 
Hanington. 

Before SANBORN and VAN DEVANTER, Circuit Tudp-es. and 
WM. H. MUNGER, District Judge. 

WM. H. MUNGER, District Judge. On August 11, 190G, Mary L. 
Fletcher, being the owner of the real estate in controversy in this 
action, on that day entered into an agreement in writing to sell to the 
Griffith Mines Company, a corporation organized under the laws of 
Colorado, the said real estate, which agreement contained, among other 
things, the following provisions : 

"That the said party of the first part, for and In considération of the eove- 
nants and agreements on the part of the said party of the second part herein- 
after contained, and the payment to her by the said party of the second part 
Of the surn of one dollar, tlie receipt of which is hereby aclinowledged, agrées 
to sell and convey uuto the sîiid party of the second part, and said second 
party agrées to liuy, ail those certain lots and parcels of lands, * * * for 
the sum of flte hundred (JiîiïOO.OO) dollars cash, and the said party of the 
second part, in considération of the premises, agrées to isay said party of the 
first part the said sum of five hundred ($.500.00) dollars m cash, for the at)Ove- 
described promises, six months from date hereof; the date of said payment 
being the llth day of Febniary, A. D. 1907. In the event of a failure to com- 
ply with the terms hereof by the said party of the second part, the said party 

•For other cases see same topic & S numbeb in Dec. & Am. Dlg«. 1907 to date, & Rep'r ladezw 



884 173 FEDERAL REPORTER. 

of the first part shall be released from ail obligations in law or eqnity to con- 
vey said property, and the sald party of the second part shall forfeit ail riglit 
thereto. * * * It is understood and agreed by the parties hei-eto that the 
stipulations aforesaid are to apply to and biud the heirs, executors, adminis- 
trators, and assigns of the party of the second part, and that the said party of 
the second part Is to hâve immédiate possession of the said premises." 

Immediately after the exécution and delivery of said agreement the 
said second party, the Griffith Mines Company, entered into posses- 
sion of the real estate and constructed thereon valuable improvements, 
consisting of a concentrating mill, at a cost of approximately $15,000. 
The mill was not completed until about March 30, 1907. One W. D. 
Hoover was, at the time of the exécution of the sale agreement afore- 
said, président of the Grifïith Mines Company, and continued as such 
up to the time of the instituting of this action. The Griffith Mines 
Company did not, on the llth day of February, 1907, pay to Mrs. 
Fletcher the said $500, nor at any time since ; nor did Mrs. Fletcher, 
in February, 1907, or at any time thereafter, make demand for the 
payment of said sum, or do any act indicating a forfeiture of the con- 
tract. On the other hand, her conduct and action thereafter, until 
in January, 1909, when she conveyed the premises by deed to appellant, 
indicated that she regarded said agreement of sale as still of binding 
force. In February, 1908, the Griffith Mines Company endeavored to 
negotiate a sale of the premises to the Mountain Mining Company, and 
for that purpose executed a conveyance to the Mountain Mining Com- 
pany of the property in question and deposited such conveyance in 
cscrow with the State Street Trust Company of Boston, Mass., to be 
delivered on or before April 1, 1908, upon the Mountain Mining Com- 
pany performing certain conditions described in the escrow agreement. 
At the request of Mr. Hoover, président of the Griffith Mines Compa- 
ny, Mrs. Fletcher executed her deed to the premises in question to the 
Griffith Mines Company, which she forwarded to said State Street 
Trust Company, with a letter under date of February 21, 1908, in 
which she stated : 

"Gentlemen: I herewith hand you, for the purpose of holding in escrow. un- 
der the terms of the escrow agreement between you and the Griffith Mines 
Company, my warranty deed ta the Griffith Mines Company for the foUowing 
described real estate: [Describing the sjime property mentioned in the saie 
agreement.] This deed to be delivered by you to William Ttidor and Whit- 
comb, Reed & Co. for the Mountain Mining Company when the sum of ,$.500 i^ 
received by you in payment theref or ; and you are tnstructed to seud to me the 
said $500 upon receipt thereof." 

Upon the trial of this case Mrs. Fletcher was called as a witness, 
and among other things testified as f oUows : 

"Q. You knew that a mill had been built upon the lots, did you? A. After 
it was built; yes. Q. Did you understand that that made you perfectly se- 
cure so far as your $r>00 was concernedV A. I hoped it did. Q. Mrs. Fletcher, 
is it or is it not a fact tliat you were ready and willing at ail tlmes to con- 
vey this property to the Griffith Mines Company uiwu payment to you of the 
$500? A. Well, it was insomueh as Mr. Hoover was concerned in it. I al- 
ways regarded It as a Personal matter with Mr. Hoover. Q. You would, at 
any time that he mlght hâve requested it, hâve conveyed the projjerty to the 
Griffith Mines Company upon the payment to you of the $500, without regard 
to any limitations flxed in any option agreemeut or escrow agreement ï A. 
Yes, sir." 
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The whole ténor of the testimony goes to show that, because of the 
Personal friendship existing between Mrs. Fletcher and Mr. Hoover, 
she would make a conveyance at any time that he might request. On 
October 23, 1908, a pétition in bankruptcy was filed against the Griffith 
Mines Company, and on November 18th it was adjudged a bankruot. 
Appellee Hawthorne was appointed by the court receiver of the bank- 
rupt estate and afterwards duly elected trustée, and in both capacities 
took and held possession of the premises in controversy. From the 
time of the exécution and delivery of the agreement of sale up to the 
time that the receiver in bankruptcy took possession of the premises, 
the same were in the possession of the Griffith Mines Company, the 
bankrupt. After the proceedings in bankruptcy were instituted, the 
Mound Mines Company, appellant, was organized and incorporated 
under the laws of the state of Ohio. In the expectation that it would 
be a purchaser of the bankrupt's estate at a sale thereof, it obtained, 
in January, 1909, from Mrs. Fletcher, a deed to the premises in ques- 
tion, paying her therefor $500 ; she making the deed at the instance of 
Mr. Hoover, who was a creditor of the Griffith Mines Company and 
expected to receive his pay as such creditor through said Mound 
Mines Company. 

Upon proper application by the trustée, he was authorized to sell 
the property of bankrupt, including the property in controversy ; the 
portion in controversy in this action being purchased by Robert W. 
Hanington, who bas been permitted to intervene as appellee. After 
the sale to Mr. Hanington, he objected to the confirmation, for the 
reason that the conveyance by Mrs, Fletcher to the Mound Mines 
Company constituted at least a cloud upon the title. Thereupon the 
trustée filed his pétition before the référée, setting forth the essential 
facts, and asking that the Mound Mines Company be required to con- 
vey said property to petitioner, upon payment of the sum of $500. An 
order to show cause was duly issued and served upon the Mound Mines 
Company, which appeared at the time stated before the référée and in- 
terposed objections on the ground that the court had no jurisdiction 
to détermine the rights of the parties in a summary proceeding, and 
that the rights of the parties could only be determined by a plenary 
action for that purpose. The case proceeded to hearing, the objection 
of appellant to the jurisdiction was overruled, and an order made by 
the référée that said Mound Mines Company convey said premises to 
the trustée upon payment to it of the sum of $500, to which order of 
the référée appellant filed its pétition for review by the District Court, 
and upon a hearing the finding and çrder of the référée was affirmed. 
From the decree of the District Court appellant has prosecuted its ap- 
peal to this court. Appellant hère insists that the référée had no ju- 
risdiction by summary proceeding to détermine the matter in contro- 
versy. 

The law is now settled that the interest of a third party in property 
claimed to belong to the bankrupt estate, which, at the time of the 
institution of the proceedings in bankruptcy, is in the possession of 
such third person, claiming an interest therein, can only be determined 
by an original suit brought for that purpose. Where, however, property 
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which is in tHe possession of a banlcrupt at the time of the banîcrupt 
proceedings, and passes as part of his estate into the possession of tlae 
trustée in bankruptcy, and a third party claims an interest therein, tlie 
référée may, by a summary proceeding, require such third party to 
appear in the bankrupt court, présent his claim, and the référée ad- 
judicate the rights of the parties in respect thereof. Mueller v. Nu- 
gent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405 ; In re Rochford et 
al., 124 Fed. 182, 59 C. C. A. 388; In re Schermerhorn, 145J'ed. 341, 
76 C. C. A. 215 ; In re Eppstein, 156 Fed. 42, 84 C. C. A. 208, 17 L. 
R. A. (N. S.) 465 ; In re Kellogg, 121 Fed. 333, 57 C. C. A. 547 ; In re 
Noël (D. C.) 137 Fed. 694 ; Plaut v. Graham Mfg. Co. (D. C.) 159 Fed. 
754. The référée, therefore, had jurisdiction. 

Appellee Hanington now urges that this court is without jurisdic- 
tion to review the decree of the EHstrict Court in a proceeding by ap- 
peal. That appeal is the proper proceeding in such a case vvas held 
by the Suprême Court in Hewitt v. Berlin Machine Works, 194 U. S. 
296, 24 Sup. et. 690, 48 L. Ed. 986, by this court in Dodge v. Norlin, 
133 Fed. 363, 66 C. C. A. 425, and John Deere Plow Co. v. McDavid, 
137 Fed. 802-810, 70 C. G. A. 422, and was also held in Franklin v. 
Stoughton Wagon Co., 168 Fed. 857, 94 G. C. A. 269. 

Proceeding, then, to the merits of the case, it is urged, on the part 
of appellant, that the contràct of sale in question cannot now be en- 
forced, as the provision therein, providing "that in the event of a fail- 
ure to comply with the terms thereof by the said party of the second 
part the said party of the first part shall be released from ail obliga- 
tions in law or equity to convey said property, and the said party of 
the second part shall forfeit ail right thereto," operated to divest the 
Griffith Mines Company of ail title or interest in and to the property, 
upon its failure to make the payment February 11, 1907, as provided 
in the agreement. The question has been discussed by counsel upon 
the theory that the agreement was an optional contràct only. We re- 
gard the contràct, not as an optional one, but a contràct of bargain 
and sale- By its terms Mrs. Fletcher agreed to sell and convey, and the 
Griffith Mines Company agreed to pay to Mrs. Fletcher the sum of 
$500 in cash for, the premises on the date named. This was a bind- 
ing agreement upon both parties. Not only was the GrifFith Mines 
Company entitled to enforce its performance upon tender of the sum 
named at the time named, but Mrs. Fletcher could, upon failure of the 
Company to make the payment at the time named, hâve maintained an 
action for the purchase price. 

While it is compétent and légal for parties to a contràct to stipulate 
that time shall be of the essence of the contràct, and provide for for- 
f eiture in case the terms of the contràct are not complied with, yet 
a court of equity will détermine and decree the rights of the parties 
in accordance as equity and justice may require. In Pomeroy's Equity 
Jurisprudence, vol. 6, § 816, it is said: 

"Contracta of ten contain a clause that, If payment Is not made at the day„ 
the defaultlng vendee shall forfeit ail payments previously made and lose hia 
right to the land. The courts of equity lu England and most American juris- 
dictlons deal with such a forfeiture clause on the prlneiple that equity abhora 
A forfeiture, and wlU rclieTe from It It will, if possible, consîder the clause 
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as a stipulation for seeurity of performance, and not as intending a great 
loss to one party by a sliglit failure to perform, and will decree a perform- 
ance against tiie A-eudor, wltli compensation for delay by ])ayment of Interest 
on the purcliase money, thus relieving against the forfeiture." 

In Chenev v. Libbv, 134 U. S. 68, 78, 10 Sup. Ct. 498, 503, 33 L. 
Ed. 818, it is said: 

"Even wiiere time is made material, by exi)ress stipulation, the failnre of 
one or tlip parties to perform a condition witliin the particular time limlted 
will not in every case defeat his right to spécifie performance, if the condi- 
tion De snbsetpiently performed wlthout unreasonable delay, and no circum- 
staiices hâve intervened that would render it unjust or inéquitable to give such 
relief. ïhe discrétion which a court of e(iuity has to graut or refuse spécifie 
perforniauce, and wliich is always exerciscd with référence to the clrcum- 
stances of the particular case before it (Ilennessey v. Woolworth. t28 U. S. 
4.'}S. 442, Sup. Ct. 100. 32 L. Ed. 500), nmy, and of necessity nmst, often be 
coutrolied b,y the conduct of the party who bases his refusai to jierform the 
coutract upon the failure of the other party to strictly comply with its con- 
ditions." 

While court.? of equity are loth to and will not ordinarily aid a party 
who is guilty of lâches in performing-, yet where a party has gone into 
possession of real estate, made valuable and lasting improvements 
thereon, and his only breach of the covenant is that of time of payment, 
and the grantor has only sustained the loss resulting from being kept 
out of his money, which loss can be compensated by interest, equity 
under such circumstances usually grants relief to complainant, not- 
withstanding he is himself in default. 

There is, however. another ground which is décisive of appellant's 
contention ; that is, that Mrs. Fletcher, by her acts and conduct, waived 
the forfeiture and acted upon the theory that the contract was still a 
subsisting one. Though, by agreement, parties to a contract may make 
time the essence thereof, and provide that the party in default shall 
forfeit ail rights thereunder, yet it is well established that the party 
in whose favor the quality exists may either expressly or by conduct 
waive such provision. In Pomeroy on Contracts (2d Ed.) § 394, it 
is said : 

'■Wherevor time is made essential, either by the nature of the subject-mat- 
ter and object of the agreement, or by express stipulation, or by a subséquent 
notice given by one of the parties to the othor. the party in whose favor this 
(luality exists — that is, the party who is entitled to insist up(m a punctual per- 
formance by the other, or else that the agreement be eîuled — may waive his 
right and the benetit of any objection which he might raise to a performance 
after the prescribed time, either expressly or by his conduct, and his conduct 
will operate as a walver when it is consistent only with a purjwse on his ])arr 
to regard the contract as still subsisting and not ended by the other party'p 
default." 

The same rule is announced in Jones on Real Property, vol. 1, § 099 ; 
Raymond v. San Gabriel Valley Land & Water Co., 53 Fed. 883, 4 
C. C. A. 89 (8th Circuit) ; Thayer v. Star Mining Co., 105 111. 540 ; 
Phillips V. Carver, 9!) Wis. 561, 75 N. W. 432; Robinson v. Trufant. 
97 tVIich. 410, 56 N. W. 769 ; Blair v. Blair et al., 48 lowa, 393. 

It being clear from the évidence that Mrs. Fletcher waived her right 
of forfeiture, the bankrupt having expended a large amount of money 
in permanent improvements thereon, which would be lost to the bank- 
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rupt estate if the relief asked was not granted, and it being apparent 
that appellant, who lias acquired the interest of Mrs. Fletcher, can be 
fully compensated for ail loss by the payment of interest, the decrec of 
the eourt below vas in substantial hannony with the équitable rights 
of the parties. As the decree, however, did not provide for the ]3ay- 
ment of interest upon the $.")00, it will be niodified, so as to reqnire the 
trustée to pay the suni of $500, with légal interest thereon from the 
llth day of February, ]90?'. 

In ail other respects the decree is afîirmed. 



MECHANICS' INS. CO. OF PIIILADELPIIIA et al. v. C. A. IIOOVER 
DISTILLING CO. et al. 

(Circuit Court of Aiipeals-, Eightli Circnit. Septembei- 0, 11)09.1 

No. 3,040, 

1. iN.nTNCTioK (§ 26*)— Actions on Insurance roLiciES— Eqtjitaiîi.e JurasDXC- 

TIOX. 

ïlio fact that tlie soveral polioios of iiisuraiic-o on proiierty dcstroyed by 
fli'e oacli contained a clause providing that tlio iiisurer slionld not Lie llij.ble 
thereuuder for a greator proportion o( any loss tliuii the aiuomit of sucli 
policy bore to the total amount of valid insnruuce on the ]n'0])orty does not 
give a court of equity junsdictiou of a joint bill by the insiirers to enjoin 
the insured from ninintaining actions at law ou tlie polieies, ;>id to draw 
to itself the adjudication of tlie rights of the parties on the ground that 
the i)olicies are interdependent contracts and that an accounting is neces- 
sary; neitlier one of complainants haviiig in fact any interest in the 
amount of recovery from any other. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 2S-49; Dec. 
Dig. § 26.*J 

2. Equity (§ 51*)— Jueisdiction— Preventing MuLTiPLicrry of Suits. 

Complainants oannot join in invoking the jurisdietion of a court of 
eqnity, on the groaud that it will prevent a multiplicity of suits, because 
défendant has brought similar actions at law against each of complainants 
011 a sépara te cause of action, and where comi>laiuants sépara tely liave no 
cause of action against défendant, either légal or équitable. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 167-171 ; Dec. Dig. 
§ 51.*] 

3. Insukance (§ 608*)— Actions on Policies— Equity .Turisdictiok. 

An avernient by insurers that an insured niade excessive and frandu- 
lent claims of loss uuder policies nniy be tried and deterniiued in actions 
at law on the policies, and is no ground of équitable jurisdietion. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1017; Doc. Dig. 
§ 008.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of lowa. 

Suit in equity by the Mechanics' Insurance Company of Philadelphia 
and others against the C. A. Hoover Distilling Company and others. 
From a decree dismissing the bill, complainants appeal. Affirmed. 

Charles B. Obermeyer (A. C. Parker, N. T. Guernsey, and W. E. 
Miller, on the brief), for appellants. 

•For other cases see same toplc & | nwmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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James A. Devitt and John F. Lacey (W. R. Lacey, W. C. Burrell, 
and William IMcNett on the brief), for appellee Hoover Distilling Ce. 
II. H. Sheriff, for appellees Insurance Companies. 

Before SAKBORN, Circuit Judge, and CARLAND and POL- 
IvOCK, District Judges. 

CARLAND, District Judge. The C. A. Hoover Distilling Company, 
an lowa corporation doing business at Oskaloosa, in said state, on 
May 15, 1908, suiïered a loss of property by fire. On the property 
destroyed vvere insurance policies to the amount of $85,500, distributed 
among différent insurance companies as f ollows : 

No. of Naine of Comitany. Amount of 

l'olicy. Policy. 

608206 Mechanics' Insurance Company of Philadelphia $H,00O 00 

28.53 The Home Insurance Conir)any of New York 5,000 00 

2309 " " " " " " " 5.000 (H I 

25069 Buffalo German Insurance Company of Buffalo 2,000 00 

1272 St. Paul Fire & Marine Insurance Company of St. Paul . . . 5,000 00 

2505 Phénix Insurance Company of Brooklyn, N. Y 3,000 00 

2551 " " " " " " " 3,000 00 

104 Royal Insurance Company of Liverpool 5,000 00 

1390 German American Insurance Company of N. Y 5,000 00 

1378 " " " " " " " 2,.5<>0 00 

1557 The Insurance Company of North America of Philadelplila 4,000 00 
.5237659 North P.ritish & Mercantile Insurance Company of Londim 

and Edinhurjïh 3,000 00 

5239476 North British & Mercantile Insurance Company of London 

and Edinbursh 2,.5O0 OO 

1243 The Roehester German Insurance Com])any of Roohi'>.tcr. . . ],.500 00 

51604 " " " " ^i ^i 3 (xx) 00 

62049 The Phoenix Insurance Company of Hartford, Cor.n 3,000 00 

620.52 " " " " " " •' 2.()G0 (X) 

.388.5018 Fire Association of PUiiadelphia 2,500 00 

3S85038 " " " " 4.000 00 

5C<>4 City of New York Insurance Company of New York :i,O00 Oi) 

22087 Security Insurance Company New Haven, Conu 2. .500 Oii 

2360 /îîtna Insurance Company of Hartford 3,000 00 

2383 " " " " " 2,500 00 

26105 Milwaukee Mechanics' Insurance of Jlilwaukee 2,000 On 

52,501 Milwaukee Fire Insurance C'omiiany of Milwank(>e 1,.5(K) 00 

1675 Commercial Insurance Comi)atiy of Bnlialo, N. Y 2,000 00 

2900150 The London Assurance Coriioration, United States Branch, 

New York City ,5,000 00 

On August 25th the Distilling Company commenccd actions at law in 
the district court of lowa, in and for Mahaska county, against each of 
said insurance companies to recover the loss caused by said fire. Sub- 
sec|uently the défendants in each of said actions at law, where the 
amount in controversy was sufficient, removed said actions to the 
United States Circuit Court for the Southern District of lowa. The 
removal proceedings brought 15 actions to the United States Circuit 
Court and left 4 actions pending in the state district court. October 
15, 1908, the 15 insurance companies which had removed the cases 
against them filed a bill in equity in said United States Circuit Court 
against the Distilling Company and the four insurance companies who 
did not remove their cases from the state court, wherein complain- 
ants prayed that the Distilling Company be enjoined from prosecuting 
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any of said actions at law either in the state or fédéral court; tliat the 
court ascertain what, if any, sum is due from any of the insurance com- 
panies to the Distilling Company on the pohcies of insurance issued 
by them; and that it be decreed accordingl}^, but, if no sum should be 
found due, that said pohcies be decreed to be delivered up and can- 
celed. The bill stated the foregoing facts, and aiso alleged that each 
of the policies issued to the Distilhng Company by the insurance com- 
panies contained the f ohowing provision : 

"This Company shall uot be liable under thls polley for a greater proiwrtlon 
of any loss on the described property, or for loss by aud expeuse of rpuioval 
from premises eudaugered by flre, tban the auiomit bereby insured shall bear 
to the whole amount of valid and collectible Insurance coveriug such property." 

The Distilling Company demurred to the bill for vvant of equity, 
and for the reason that complainants had an adéquate remedy at law. 
The Circuit Court sustained the demurrer and dismissed the bill, but 
continued a temporary injunction pending an appeal to this court. 
There are many légal conclusions and matters of argument stated in 
the bill, but the facts upon which the jurisdiction of the United States 
Circuit Court as a court of equity must dépend hâve ail been stated. 
If the bill in this case states a cause of action cognizable in equity, it 
is plain that the days of jury trial in insurance litigation are numbered, 
as there are extremely few insurance losses not covered by at least two 
or more policies in diiïerent insurance companies. In view of the great 
number of actions to recover losses upon policies of insurance hereto- 
fore friable at law, any décision which would strike down this jurisdic- 
tion and transfer the whole litigation to courts of equity ought to be 
founded upon the soundest reason and declared only after careful con- 
sidération. 

If we understand counsel for complainants their position is this : 
First. As each insurance Company agrées to pay such a proportion of 
the total loss as the amount of its policy bears to the total amount of 
valid insurance on the property damaged or destroyed, the insurance 
policies become interdcpendent contracts, necessitating an accounting, 
so to speak, between the insurers and insured, in order to ascertain the 
amount due on each policy. Second. That by ail insurance companies 
joining in the bill as complainants a multiplicity of suits will be saved. 

In order to fully appreciate the position of complainants in the prés- 
ent action, it will be helpful to view their position standing alone. 
Thus viewed, each insurance company bas a valid contract or contracts 
with the Distilling Company, upon each of which, according to the al- 
légations of the bill, the Distilling Company may maintain an action 
at law for damages against each insurance company. There are no 
facts stated in the bill that show that any insurance company, stand- 
ing alone, bas any cause of action whatever, either légal or équitable, 
against the Distilling Company. The différent insurance companies 
having no cause of action individually, so far as appears, against the 
Distilling Company, we are led next to inquire as to what cause of ac- 
tion of équitable cognizance in favor of complainants and against the 
Distilling Company has been created by joining in the bill filed in this 
cause, as appears from the allégations thereof. 
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We think it clearly appears that complainants hâve no more cause 
cf action cognizable in equity in combination than if each stood alone. 
The method adopted by the parties to the insurance contracts for as- 
certaining the amount payable thereunder in case of loss does not make 
the contracts interdépendant. No one insurance company has any in- 
terest in what any other insurance company shall pay under its policy. 
It is only interested in what it shall pay, and as a conséquence in the 
value of the property destroyed. So far as the allégations of the bill 
are concerned, there is not a disputed question between any of the in- 
surers and the insured, except as to the value of the property de- 
stroyed; and it is asked that a court of equity take jurisdiction of the 
case for the purpose of ascertaining this value, for the reason that 
différent juries in actions at law might return différent verdicts as to 
the value of this property, and thus the amount to be paid by one insur- 
ance company might be greater or less than that of some other compa- 
ny. If the peculiar and spécial duty of juries to pass upon property 
values in matters at law may be taken away and given to a chancellor, 
merely because différent juries may render différent verdicts upon like 
or similar facts, then trial by jury in civil actions no longer exists. The 
idea of handling thèse cases through a master in chancery, when the 
only question at issue is the value of the property destroyed, because 
there is no adéquate remedy at law, shocks the légal mind. 

But it is also urged that complainants hâve a right to file this bill in 
equity in order to save a multiplicity of suits. The phrase "multiplicity 
of suits," in connection with the jurisdiction of courts of equity, has 
often been carelessly used, but, it seems, never more so than in this pro- 
ceeding. Each of thèse complainants were sued by the Distilling Com- 
pany at law. In order to save the Distilling Company from prosecuting 
19 différent suits at law, complainants urge that they may bring this ac- 
tion in equity. There are two reasons why the rule in regard to saving 
a multiplicity of suits as applied to matters of equity jurisdiction may 
not be invoked in this proceeding: 

First. There can be no claim that any complainant is saved from a 
multiplicity of suits by the maintenance of this action in equity. The 
Distilling Company is not in court asking it to take jurisdiction of its 
suits against the insurance companies in order to save it, the Distilling 
CoîTipany, from a multiplicity of suits against it or by it. It does not 
rest with the complainants to urge as a foundation for their suit that 
the défendant, the Distilling Company, may thereby be saved a multi- 
plicity of suits. Equitable Life Assurance Society of the United 
State's, Petitioner, v. Brown, 213 U. S. 25, 29 Sup. Ct. 404, 53 h. 
Ed. 682. 

Second. The complainants, in our opinion, présent no cause of ac- 
tion, either légal or équitable, against the Distilling Company by the 
allégations of their bill. The prévention of a multiplicity of suits is 
not, considered by itself alone, an independent source of jurisdiction 
in equity, in such a sensé that it can create a cause of action where 
none had ever existed. As is said in section 250, Pomeroy's Equity 
Jurisprudence : 

"In otber words, a court of equity cannot exercise Its jurisdiction for the 
purpose of preventing a multiplicity of suits in cases where the plaintiff, in- 
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voking such jurtsclii^tion, hns not any prior exlsting cause o? action, eltlier 
équitable or lcîm.1— lins not any prior existiii?: rigbt to some relief, either 
équitable or lésai. Tlie very oliject ot preveuting a. luultiplicity of suits as- 
sumes that there are relations between the parties out of wliiclî other litlga- 
tions of some form miglit arise." 

If we are right in saying that the cornplainants hâve no cause of ac- 
tion against the Distilling Company, then they hâve no right to ask 
a court of equity to save any one from a multiplicity of suits. In sup- 
port of the provision that the bill in this case states a cause of action 
cognizable in equity, the case of Home Ins. Co. of America et aL v. 
Virginia-CaroHna Chemical Co., 109 Fed. 681, is cited. This case was 
affirmed on appeah 113 Fed. 1, 51 C. C. A. 21. The case arose in the 
Circuit Court for the District of South Carohna, and was followed 
by the same court in Rochester German Ins. Co. v. Schmidt et al. 
(C. C.) 126 Fed. 91)8, and also in Tisdale v. Ins. Co. of North America, 
84 Miss. 709, 36 South. 568. We hâve carefully examined the opinions 
in those cases, and, if those opinions are to the eiïect that the bill in 
this case states a cause of action of équitable cognizance, then we must 
say that they are not persuasive, and are a distinct departure from 
what has heretofore been recognized as the law in regard to equity 
jurisdiction. 

Without entering into a detailed discussion as to when a court of 
equity will or will not entertain jurisdiction of a cause, we are clear- 
ly of the opinion that the case now before us is not one of équitable 
cognizance. Amendments to Constitution of the United States, art. 
7; Rev. St. U. S. ■§ 723 (U. S. Comp. St. 1901, p. 583); Deweese 
V. Reinhard, 165 U. S. 386, 17 Sup. Ct. 340, 41 L. Ed. 757; Thomas 
V. Council Bluffs Canning Co., 92 Fed. 422, 34 C. C. A. 428 ; Scot- 
tish Union, etc., Ins. Co. v. Mohlman (C. C.) 73 Fed. GG ; liigh on In- 
junctions, vol. 1 (4th Ed.) § 63a (disapproving Tisdale v. Ins. Co., 84 
Miss. 709, 36 South. 568) ; Boise Artesian Hot & Cold Water Co. v. 
Boise City, 213 U. S. 276, 29 Sup. Ct. 426, 53 L. Ed. 796 ; Equitable 
Life Assurance Society v. Brown, 213 U. S. 25, 29 Sup. Ct. 404, 53 
L. Ed. 683 ; Travelers' Association v. Gilbert, 111 Fed. 269, 49 C. C. 
A. 309, 55 L. R. A. 538 ; Youngblood v. Sexton, 32 Mich. 406, 20 Am. 
Rep. 654; Barnes v. Citv of Beloit, 19 Wis. 93; Barton v. Barbour, 104 
U. S. 126, 26 L. Ed. 672 ; Gormiev v. Clark. 134 U. S. 339, 10 Sup. Ct. 
554, 33 L. Ed. 909 ; Scott v. Neelv, 140 U. S. 106, 11 Sup. Ct. 712, 
35 L. Ed. 358; Hipp v. Babin, 19 How. 271, 15 L. Ed. 633; Buzzard 
v. Iluston, 119 U. S. 347, 7 Sup. Ct. 249, 30 L. Ed. 451 ; Tribette v. 
Illinois Central Co., 70 Miss. 182, 12 South. 32, 19 L. R. A. 660, 35 
Am. St. Rep. 642; Winslow v. Jenness, 64 Mich. 84. 30 N. W. 905; 
Douglass V. Boardman, 113 Mich. 618, 71 N. W. 1100. 

We do not wish to base our décision upon the proposition that corn- 
plainants hâve an adéquate remedy at law because the cases pending 
in the fédéral court may be consolidated for the purpose of trial. Still 
this may be donc. Insurance Co. v. Hillmon, 145 U. S. 285, 12 Sup. Ct. 
909, 36 L. Ed. 706; section 295, Rev. St. U. S. (U. S. Comp. St. 1901, 
p. 176). There is an allégation in the bill filed by cornplainants in 
regard to the présentation of proofs of loss by the Distilling Company 
in which the value of the property destroyed is fraudulently excès- 
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sive. This kind of fraud, if it existed, can form no basis for équitable 
jurisdiction, as it bas nothing to do with the insurance contracts them- 
selves; and, furthermore, such a fraud is just as easily disposed of in 
an action at law as in an action in equity. Equitable Life Assurance 
Society of the United States v. Brown, 313 U. S. 25, 29 Sup. Ct. 404, 
53 L. Ed. 682. 

We see no error in the ruling of the trial court upon the demurrer, 
and its judgment is therefore affirmed. 

NOTE. — The following is the opiuion of Smith McPherson, District Judge, 
In the court below: 

SMITH McPHERSON, District Judge. This case is by a bill In equity filed 
by 15 fire Insurance companies against the lîoover DistilUng Company or 
Oskaloosa, lovva, and 4 fire insurance companies. The distilling company was 
Insured against loss by fire by the 19 companies, complainants and défendants, 
each Issuing a sépara te policy, and each policy providing for concurrent In- 
surance, and ail but 6 being for an amount in excess of $2,000. Ail the pollcies 
were of like form, being the lowa standard form. A récital In every of the 
pollcies contained this clause: "This company shall net be Uable under this 
policy for a greater proportion of any loss on the described property or for 
loss by and expense of removal from premises endangered by fire than the 
amount hereby insured shall bear to the whole amount of valid and coUectible 
Insurance covering such property." 

May 15, 1908, while ail the policies were in force, a fire occurred, destroying 
the whisky in barrels and In bond, being a total loss. The companies do not 
expressly admit, but Impliedly, certainly Inferentially, admit, a liabllity. Ac- 
tions at law, 19 in number, were brought In the Mahaska county district court. 
Fifteen of the cases — those against complainants herein — were removed to this 
court by reason of the amounts involved and diverse citizenship. The 4 cases 
against the companies défendants herein, either because of the small amounts 
involved or by reason of thelr being incorporated In lowa, were not removed, 
and are still pending in the lowa state court. The insured and the companies 
hâve been unable to agrée as to the value of the loss, the différence being 
many thousands of dollars between them ; this large différence arising by rea- 
son of what the distilling company had flxed for whiskies of certain âge at its 
distlllery, and the prices the insurance companies insist that such whiskies can 
be bought for in Peoria, Louisville, and other whisky markets. By reason of 
the foregolng, the 15 companies hâve joined in a bill to enjoln the maintenance 
of said action at law both in this and the 4 actions in the state court. A re- 
stralning order, as prayed, was issued on an ex parte application, and the case 
set down for hearing on the application for a temporary writ of injunction ; 
and the défendant distilling company has flled a demurrer to the bill. 

It follows, from the foregolng, that the sole question is: Are the foregolng 
matters cognizable in equity? If the pleadings admit a liabllity, or on the 
évidence a liabllity is established, then the next question is as to the value of 
the loss. When that is found by the verdict of a jury, or by the court if a 
jury should be waived, or by the court or a master If in equity, then what is 
to be ascertained? Simply add the sums for which Insurance was granted by 
the 19 policies, and divide the value of the loss by the amount of the insur- 
ance, and multiply that quotient by the sum named in each policy. That re- 
suit would be the liabllity of that company. Is that an aceounting? It seems 
to me that it is not. And it seems to me scarcely possible that a jury could 
not readlly and easily make the computation. Or, If there should be any ap- 
préhension of confusion, the court could easily submit spécial interrogatorles 
to the jury, to be answered, somethlng like thèse: (1) What do you flnd as to 
the value of the loss? (2) What was the total amount of insurance In force 
at the time of the loss? (3) What was the amount of the insurance covered 

by the policy issued by the Company? (4) And a like interrogatory 

as to every of the other 18 companies. 

Could not the court, npon such spécial verdicts, by nslng a simple rule of 
prlmary arithmetic, render Judgmentsî A bookkeeper or ekilled accouutant 
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coiild render no service. Thero are no complicuted rautual accounts of which 
eqiiity vvill take cognizanee. The mOst that eau be said is that the coiiijiauy 
wil] be entitled to a set-off. As to that Adanis' Kquity (8th Ed.) p. 222, says: 
"Bue it is otlierwise witli respect to mère luatters of set-ofl:; for right of set- 
off cun be effectually tried at law, aud can ouly be transferred to clianeery by 
some spécial equity." Blacl^stone (booli 3, p. 437) says: "For want of tbis 
diseovery at law, courts of equity hâve acquired a concurrent jurisdiction with 
every other court in ail matters of accouut." But hère there is no matter for 
diseovery. There are no vouchers for exaniiuation, no balance to be fonud, 
and no account to be stated. And see Story, Kquity, §§ 450-453. Pomeroy's 
Equity (volume 3, § 1421) states the three tests vi-ith accuracy: (1) Where each 
party has receivcd and paid ou account of the other. (2) Where the accounts 
are ail on one side, attended with great complication. (3) Where a fiduciary 
relation exlsts. 

Some of the cases cited by eoniplainants' eounsel will be briefly noticed. The 
case of Fuller v. Insurance Compauies (C. C.) 36 Fed. 4(19, 1 L. R. A. 801, was 
one in which there were a number of policies, some for lire Insurance and 
others for marine ins,urance. 'L'he insured askerl to be relieved of a mnlti- 
plicity of suits, and to hâve the losses of the two kinds apportloned against the 
varions eompanies, and Judge Blodgett held that to niake such inquiry was 
within the power of a court of chancery. But that is a différent question tlian 
the one now being considered. Home Insurance Company v. Virginia Com- 
pany (C. C.) 109 Fed. 681, afflrmed in 113 Fed. 1, 51 0. C A. 21, Is not in point, 
as will be seen from a statenient of Judge Simouton at page 688 o( 109 Ped., 
where he says: "In order, tlierefore, in each case to ascertain the amount to 
be paid by each insurer, if liability exists, the policy must be reformed in so 
far as it states the value of the property insured, and then the proportion 
which the amount or sum each assumed bears to the entire Insurance must be 
aseertained." In other words, beeause of an alleged fraud, the policy liad 
to be reformed before making the case like the one at bar. Rochester Co. v. 
Sehmldt (C. O.) 125 Fed. 998, shows that there were grounds of fraud which 
would give jurisdiction to a court of equity. 

But it is said that equity will prevent a multipliclty of suits. But that 
proposition is to be invoked by an iujured party. Hère each Insurance Com- 
pany can be compelled to défend but once, aud. that the insured must hring 
many actions is of no eoncern to any company as an insurer. This bill of 
complaint, stripped of ail verbiage, shows that the Insured has a coutract of 
Insurance with each company which, as alleged, has matured and is now a 
naked money daim. No one doubts but that, if there had been but one in- 
surer, the action necessarily would be one at law ; and there being 19 policies, 
issued by as many eompanies, does not change matters further than to give 
each company the right of set-ofï. The following cases are lu point: Scottish 
Co. V. Jlolilman Co. (C. C.) 73 Fed. 60; Thomas v. Oouncil Bluffs Go., 92 Fed. 
422, 34 C. C. A. 428 ; Travelers' Ass'n v. Gilbert, 111 Fed. 269, 49 C. C. A. 309, 
55 L. R. A. 538 ; Tribette v. Railroad, 70 Miss. 182, 12 South. 32, 19 L. K. A. 
660, 35 Am. St. Rep. 042. 

It is said that the 4 cases still pending in the state court cannot be Con- 
solidated for trial purposes under the lowa practice. Quite likely this is so, 
mUess Consolidated by agreemeut. But this court cannot enjoin those actions, 
for the reason that they will be attended with expcnse and time. That is a 
juatter for tlio state court. The 15 caSÉ« in this court can be Consolidated for 
trial purposes. Insunuice Co. v. Ilillmon, 145 U. S. 285, 12 Sup. Ct. 909, 36 L- 
Ed. 70G. It is trne that under that dccisio]i, and iu the same case wlien before 
the Circuit Court of Ajipeals for this circuit later on (107 Fed. 834, S42, 46 
O. C. A. 668). each party in each case will be given 3 challenges, making 45 
such challenges to a side, or 90 in ail. But it will not be presumed that this 
will be doue, or if it is done, it can ouly sub.1ect the court to luçonveuience, by 
reason of which this court cannot ride down the right of ti-lal by jury. 

This court, sitting in equity, cannot take jurisdiction of the subject-matter. 
Record entries in harmony with the foregoliig will be preseuted for signature. 
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VAN SICE V. IBEX MIXING CO. 

(Circuit Court of Appeals, Bightli Circuit. October 15, 1909.) 

No. 2,894. 

1. Mines and Minebals (§ 23*)— Acquisition of Mining Olaims— Foefeiture 

OF INTEREST FOR FaiLURE TO CONTBIBXJTE TO ASSESSMEXT WORK, 

Tlie provision of Rev. St. § 2324 (U. S. Comp. St. 1901, p. 1426), for the 
extinguistimeut of the interest of a co-owuer in a mining daim for hls 
failure to contrlbute to the assessiueut worli required thereby, is constitu- 
tloual and valid. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 58; 
Dec. Dig. § 23.* 

Mining partnerships, see note to G. V. B. Mining Co. v. First Nat. Bank 
of Hailey, 35 C. C. A. 515.] 

2. Mines and Minerals (§ 23*)— Default in Assessment Work — Foefeitube. 

A forfeiture will be enforced in a court of equity, wheu sueh relief ac- 
cords more wlth the prineiples of right and justice thau vvould the déniai 
there^f ; and this rule is partlcularly applicable to a forfeiture of the 
interest of a co-owner in a mining claim, expresslv provlded for bv Rev. 
St. § 2324 (U. S. Comp. St. 1901, p. 1420), for hls fallure to contrlbute to 
the work of development required thereby as a matter of public policy. 

[Ed. Note. — For other cases, see Mines and Minerals, Dec. Dig. § 23.*] 

3. Mines and Minerals (§ 23*)— Mining Claims— Forfeiture of Interest 

FOR Failure to Contribute to Assessment Work— Sufficienct of No- 
tice. 

ïhe bénéficiai owners of part interests in a mining clalm are the proper 
parties to give the notice to a co-owner, under Kev. St. § 2324 (U. S. Comp. 
St. 1901, p. 1426), to forfeit his interest for a failure to contribute to 
assessment work, although they hâve conveyed their interests in trust. 

[Ed. Note. — For other cases, see Mines and Minerals, Dec. Dig. § 23.*] 

4. Mines and Minerals (| .S4*)— Mining Claims— Patents— Estoppel. 

It is a common and approved practice to obtain patents from the gov- 
erument to mining claims in the names of the original loc-ators, without 
regard to intervening changes in right or ownership, and the fact that a 
coriwration grantee of certain owners proceeded upon an application 
made by prior owners, and obtained a patent runniug to theni or their 
heirs and assigns, does not estop it from asserting that the Interest of 
one of such patentées had been forfeited under the statute and vested in 
its grantors prior to the patent. 

[Ed. Note. — For other cases, see Mines and Jlinerals, Dec. Dig. § 34.* 
Conclusiveness of patents for mining claims, see notes to Carson Cltv 
Golf & Mining Co. v, North Star Mining Oo., 28 C. C. A. 346 ; Bunker Hiil 
& Sullivan JUning & Concentrating Co. v. Empire State-Idaho Mining & 
Developing Co., 48 C. C. A. 674.] 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

Suit in equity by the Ibex Mining Company against C. L. Van Sice. 
Decree for complainant, and défendant appeals. Affirmed. 

Edwin H. Park, for appellant. 

Charles J. Hughes, Jr. (Charles Cavender, on the brief), for ap- 
pellee. 

Before VAN DEVANTER, HOOK, and ADAM S, Circuit Judges. 

*For other cases see same topic & § numbek iu Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 



896 173 FEDERAL EErORTEK. 

riOOK, Circuit Judgc. C. L. Van Sice brouglit an action in ejcct- 
ment af^ainst tlic Ibex Mining Company to recover an interest in tlie 
San José Iode mining claim in Lake county, Colo. The company, 
elaiming to hâve équitable défenses, filed its bill in equity to avail itself 
of thcm and to enjoin the action at law. This appeal was taken by 
Van Sice from a decrec sustaining the bilL 

The mining claim once belonged to John W. Gordon, J. B. Bissell, 
and John P. Van Sice. The appellant asserts ownership of the interest 
which belonged to the latter, as his son and sole heir. In 1888 Gor- 
don and Bissell caused to 1)e publishcd in a newspaper a notice to their 
co-owner. Van Sice, that they had paid for the work on the mine for 
the preceding year, necessary under the law for the préservation of 
the claim, and demanding contribution from him on the penalty of the 
forfeiture of his interest. This was donc under the provisions of sec- 
tion 2324, Rev. St. (U. S. Comp. St. 1901, p. 1426). Van Sice did not 
contribute. Thereafter the title of Gordon and Bissell passed by con- 
veyances to the mining companj^, which subsequently secured a patent 
for the entire daim in the names of the three men who owned it in 
1880, one of whom was appellant's father. Section 2324, Rev. St., 
provides among other things that : 

"Upon the failure of any one of sevei'iil co-owners to contribute his pro- 
portion of the expenditnres required hereby, tlie co-owners who hâve per- 
fornied the labor or niade the improvenients nia,y, at the expiration of tlie 
year, give such deliuqnent eo-owuer personal notice in writing or notice by 
publication in the newgi>aper published nearest the claim, for at least once a 
week for nluety days, and if at the expiration of uinety days after such notice^ 
in writing or by publication such delhiquent should fail or refuse to con- 
tribute his proportion of the expenditure recpiired by this section, his interest 
in the claim shall become the property of his co-owners who hâve mude the 
required expenditures." 

Appellant contends that the proceeding under this provision of the 
statute did not extinguish his father's interest in the claim, for the 
reasons that the provision is contrary to the fifth amendment to the 
Constitution, in that it does not afford due process of law ; that, if the 
requirement to do annual labor upon unpatented mining claims is a con- 
dition subséquent, such condition cannot be reserved by the government 
to be enforced by a third person ; that it does not provide any évidence 
of title or transfer thereof, nor any method of recording or proving it; 
that it is a délégation of judicial power; that the title to an unpatented 
mining claim is a vested interest, which is not destroyed by the mère 
failure to do the work ; and, tinally, that the statute is an invasion of 
the rights of the state tp regulate the tenure of private property within 
its borders. Thèse contentions are so clearly wanting in merit that a 
detailed considération of them is unnecessary. The minerai lands were 
the property of the government, and for the disposai of them it was 
compétent for Congress to prescribe such conditions as in its judgment 
were required by a wise public policy. The section of the statute pro- 
viding for the extinguishment of the interest of a co-owner for his fail- 
ure to contribute to the work of exploration and development is part of 
the very law upon which be is compelled to rely for the source of his 
title — for the existence of any right whatever. He cannot well claim a 
vested interest, freed from the statutory conditions which qualify it. 
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The rigîit and îts limitations go together. There can be no real ques- 
tion about the effect of a notice rightly published under section 2324. 
Elder V. Horseshoe Mining & Milling Co., 194 U. S. 248, 24 Sup. Ct. 
643, 48 L. Ed. 960. 

It is also contended that a court of equity will not aid in enforcing 
a forfeiture; but that is not invariably true. The rule is that a for- 
feiture will be enforced in a court of equity, when such relief accords 
more with the principles of right and justice than would the déniai 
thereof. Brewster v. Lanyon Zinc Company, 140 Fed. 801, 72 C. C. 
A. 213 ; Lindeke v. Associations Realty Ce, 146 Fed. 630, 77 C. C. A. 
56. There is the more reason for it in a case like the présent, where 
the duty imposed by the statute upon a co-owner is not alone to his 
associâtes, but is also because of considérations of the common welfare. 
It is of public importance that the minerai resources of the country 
be explored and developed, and not left in indolent or indiffèrent hands. 
The policy exhibited in the statute would be ill subserved if, in the an- 
nual performance of labor and making of improvements, a co-owner 
of an unpatented claim might safely refuse or neglect to co-operate 
or contribute. 

Again, it is argued that Bissell and Gordon, who signed the notice 
of forfeiture, were not co-owners within the meaning of the statute. 
We think they were. True, their interests had been conveyed to a 
trustée upon an adjustment of conflicting neighboring claims ; but 
theirs was the bénéficiai ownership, and it was their duty and right to 
protect the title. 

The mining company alleged in its bill that it had been in the open, 
continuons, exclusive, and adverse possession of the claim for more 
than seven years prior to the action in ejectment, and in reliance upon 
full ownership, and with the knowledge and consent of John P. Van 
Sice, it had paid the taxes and had expended large sums of money up- 
on the property and in perfecting the title; also that neither John P. 
Van Sice nor the appellant made any such expenditures, nor objected 
to the mining company doing so. Upon this an estoppel was asserted. 
Appellant now says lâches cannot be a ground for enjoining, in equity, 
an action at law, and cites Wehrman v. Conklin, 155 U. S. 314, 15 Sup. 
Ct. 129, 39 L. Ed. 167. But it was said in that case that lâches would 
be considered in equity as one of the éléments of an estoppel not avail- 
able at law. In the case at bar, however, the decree may rest upon the 
extinguishment of the Van Sice interest by the proceeding under the 
act of Congress, irrespective of lâches or estoppel. It should be said 
in this connection that the mining company interposed that proceed- 
ing as a défense in the ejectment action; but at the instance of the 
plaintifï, appellant hère, the court ruled it constituted no défense in law. 
This was evidently upon the ground that, the mining company having 
afterwards procured a patent in the names of John P. Van Sice and 
his associâtes, the défense was cognizable only in a court of equity. 

It is further claimed by the appellant that, even if his father's inter- 
est had been forfeited to Gordon and Bissell, the share Bissell took 
never passed to the mining company. But we think it clear that Bis- 
sell intended ail his interest should be conveyed, including that former 
173 F,— 57 
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]y owned by John P. Van Sice, and his grantee evidently aeted iipon 
the same supposition. So far as appears, Bisseli has never denied it, 
and he would be in no position to do so now. The appellant is eertainly 
no better quaiified to raise the question. Another daim, somewhat 
similar in character, relating to the interest of one Stone, who was 
a former owner, is not sustained by the record. 

There remains but one other matter that requires attention. In 
1880 John B. Stone, Henry M. Jones, and John P. Van Sice, who were 
the owners of the claim at that time, made application to the land 
office at Leadville, Colo., for a patent, but did not press it to a hearing. 
After the forfeiture of the Van Sice interest in 1888 to Gordon and 
Bisseli, his then co-owners, and after the conveyances to the mining 
Company in 1893 and 1894, the latter entered the claim for patent in 
the names of the original applicants, and reeeived a patent running to 
them, their heirs and assigns. Upon this it is claimed the mining Com- 
pany is estopped from asserting the forfeiture proceedings and from 
disputing the continued existence of the Van Sice interest. It is com- 
mon practice to obtain patents from the government in the names of 
the original locators or entrymen, without regard to intervening 
changes in right or ownership. The patents generally run to the 
grantees named and their légal représentatives, or, as in the case hère, 
"their heirs and assigns," and the question to whose benefit the title 
should inure is left open in the courts. Hogan v. Page, 2 Wall. 605, 
17 L. Ed. 854. The practice was in view of the difficulty and the bur- 
den that would be imposed on the land office of inquiring into and 
determining derivative titles. The claim of the mining Company to 
the Van Sice interest under the forfeiture proceedings was not in issue 
before the land office, and was not one of the things necessary to be 
determined before the granting of a patent. Turner v. Sawyer, 150 
U. S. 578, 587, 14 Sup. Ct. 193, 37 L. Ed. 1189. That Van Sice was 
at the time of the original application entitled to be a grantee in the 
patent was conceded. Whether he afterwards parted with his interest, 
voluntarily or involuntarily, was not inquired into when the patent was 
issued, and it was unnecessary to niake such inquiry. The claim of 
the mining Company to his interest was a derivative one, like that of 
an heir, or a grantee in a deed voluntarily executed, or in a deed made 
by a sherifif on exécution sale. Landes v. Brant, 10 How. 348, 13 L. 
Ed. 449; Carpenter v. Rannels, 19 Wall. 138, 22 L. Ed. 77; De La 
Vergne Machine Co. v. Featherstone, 147 U. S. 209, 223, 13 Sup. Ct. 
283, 37 L. Ed. 138. Indeed, so far as concerns the question hère, the 
title accruing to a co-owner by a rightful notice, under section 2324, 
Rev. St., is much like that conveyed by a sheriff's deed after judgment 
and exécution sale. Each results from a default in, obligation, followed 
by proceedings authorized by law. The case before us is distinguish- 
able from King v. McAndrews, 111 Fed. 860, 50 C. C. A. 29, and the 
others cited by appellant. 

The decree is affirmed. 
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ARKANSAS BROKERAGE CO. et al. v. DUNN & POWELL, Inc. t 
(Circuit Court of Appeals, Eightli Circuit. October 2û, 1909.) 
No. 2,910. 

MONOPOIJES (§ 17*)^C0MBINATI0NS IN RESTRAINT OF INTERSTATE COMMERCE— 
CoMIilNAÏION' PROIIIlilTEI). 

ïlie organization by a number of mercantile jobbers loeated in the sanie 
City of a tirokerage conipauy, of whieh they owned the stock, and the 
purchase of mercliandise required by them from manufacturers and job- 
bers in other states throiij^h such conipany, instead of through other 
brokers previously patrouized, although there was no agreement bindiug 
them to do so, and the use of their influence to extend its business, did 
not constitute a eonibination or consplracy in reatraint of Interstate trade 
or connnerce, or to nionopolize the same, in violation of the Sherman 
anti-trust aet (Aet July 2, 1890, c. 647, §§ 1, 2, 2G Stat. 209 [U. S. Comp. 
St. 1901, p. 3200J), but was a legitimate and lawful business enterprise. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 17.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

Action by Dunn & Powell, Incorporated, against the Arkansas 
Brokerage Company and others. Judgment for plaintifif, and défend- 
ants bring error. Reversed. 

Charles T. Coleman and W. T. Wooldridge (Frank G. Bridges, N. J. 
Gannt, Jr., George W. Murphy, and W. M. Lewis, on the brief), for 
plaintiffs in error. 

J. W. House (M. House, on the brief), for défendant in error. 

Before ADAMS, Circuit Judge, and RINER and AMIDON, Dis- 
trict Judges. 

ADAMS, Circuit Judge This was an action at law to enforce lia- 
bihty for threefold damages created by the seventh section of the anti- 
trust aet (Aet July 2, 1890, c. 647, 26 Stat. 210 [U. S. Comp. St. 1901, 
p. 3302]). Dunn & Powell, a corporation engaged in the merchandise 
brokerage and commission business, with its chief office in Eittle Rock 
and a branch office in Fine Bluff, Ark., charged the défendants the 
Arkansas Brokerage Company and five other domestic corporations 
doing business in Fine Bluff, together with two foreign corporations 
doing business in other states, with entering into a combination and 
conspiracy in restraint of trade and commerce among the states, and 
with monopolizing such trade and commerce, in violation of sections 
1 and 2 of that aet, and thereby injuring the plaintiff's business. The 
f acts disclosed by the pleadings and proof are substantially thèse : 

Plaintiff had been for many years prior to 1906 conducting a lucra- 
tive brokerage business in Pine Bluff, by negotiating sales of merchan- 
dise between manufacturers and wholesale dealers of other states and 
jobbers doing business in that région, and had built up in its branch 
office at that place a profitable business. In the year 1906 the five do- 
mestic corporations, constituting substantially ail the jobbers in Pine 
Bluff, concluded to organize and did organize a corporation to do their 
own brokerage business, as well as that of any others vidiich it might 

*For other cases see same toplc & § number in Dec. & Âm. DIga. 1907 to data, & Rep'r Indexe* 

+ Rehearing denied Deceinber 4, 1909. 
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secure. Each of them took and paid for two shares of its capital stock, 
which they causée! to be issued to one of their officers or members as 
their représentatives, and this constituted ail of its stock, excepting 
two shares, whicli were sold to one Russell, who was cliosen to be 
manager of the new corporation. Practically speaking, therefore, the 
wliolesale business houses of Fine Bluff organized, owned, and oper- 
ated the new corporation, which was named the Arkansas Brokerage 
Company, the main défendant herein. The other défendants were the 
five domestic corporations and two manufacturing corporations of 
other States, ail of whom were alleged to be parties with the new 
brokerage company to the combination and conspiracy. While there 
was no agreement or understanding that the défendants the Fine Bluff 
jobbers should cease dealing with the plaintiff, they naturally enough 
preferred to deal and did deal with the brokerage company after its 
organization, and gave préférence to it in the conduct of their business. 
There is évidence that those jobbers would not purchase through the 
plaintiff's agency, unless it would quote priées sufficiently low to neutra- 
lize the advantages they would secure by making their purchases 
through their own agency. The fact also appears that some foreign 
manufacturers, deciding that their business interests would be bettcr 
served thereby, ceased to employ plaintiff, and voluntarily placed their 
accounts with the brokerage company. There was such a failure, how- 
ever, to connect the foreign corporations which were made défendants 
to this suit in any improper, unfair, or unlawful way with the other 
and main défendants that the court at the close of the case directed a 
verdict in their favor, and no complaint is made of that action by the 
plaintiff. 

While the bill of complaint and argument of plaintiff's counsel 
abound in repeated and diversely stated charges of confederacy, conspir- 
acy, and unlawful contrivances to bring about the destruction of plain- 
tiff's business and to appropriate it by the défendants, the proof, as we 
gather it from a patient and careful reading of the record, discloses but 
few actual and material facts. The five jobbers undoubtedly conceived 
a purpose to save the brokerage charges, which they had jjefore then 
been required to pay, by negotiating their purchases through their own 
agency, and at the same time inaugurate and conduct another branch 
of business. By reason of their advantageous situation as jobbers who 
furnished a large part of the brokerage business of Fine Bluff, and by 
dint of business sagacity and industry, their new brokerage company 
was able to outstrip most of its competitors, including the plaintiff, 
and as a resuit the latter soon abandoned its branch office in Fine Bluff 
and ceased doing business there. There is little, if any, compétent évi- 
dence of unfair compétition by the brokerage company, unless it be in 
the fact that it secured the trade of its own stockholders and availed it- 
self of their valuable influence for the extension and success of its 
business. To pronounce such action unfair and unlawful would dis- 
rupt many existing business corporations and effectually prevent the 
organization of any more. It would contravene one, if not the chief, 
reason for their création or existence. 

The contention of the plaintiff is therefore reduced to this : That 
the défendant jobbers wronged the plaintiff by arranging to do for 
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themselves what they had formerly employed it to do for tliem, and 
that the brôkerage company wronged the plaintiff by availing itself of 
ail its opportunities and favorable conditions for succès s fui compéti- 
tion in a branch of business legitimately open to ail corners. We agrée 
fully with certain propositions of law urged by plaintiff's learned coun- 
sel in support of their contentions in this case, namely : (1) That the 
anti-trust act denounces as illégal any contract, combination, or con- 
spiracy of whatever form or nature which directly or necessarily op- 
érâtes to restrain or obstruct the free flow of commerce between the 
States, and that this denuneiation includes contracts, combinations, or 
conspiracies to restrain the liberty of a trader in such commerce to en- 
gage or continue therein. Loewe v. Lavvlor, 208 U. S. 274, 28 Sup. 
Ct. 301, 52 Iv. Ed. 488, and cases cited. (3) That any such contract, 
combination, or conspiracy which directly restrains the purchase, sale, 
or exchange of manufactured commodities among the several states is 
illégal. Addyston Pipe and Steel Co. v. United States, 175 U. S. 211, 
20 Sup. Ct. 96, 44 L. Ed. 136. (3) That the destruction, restriction, or 
stifling of free compétition in trade and commerce among the states 
constitutes a restraint of that trade, and is within the inhibition of the 
statute. Northern Securities Co. v. United States, 193 U. S. 197, 24 
Sup. Ct, 43G, 48 E. Ed. 679. (4) That a broker, acting for individuals 
or firms doing business in one state, when soliciting or taking orders 
for the sale and delivery of their merchandise to jobbers or dealers 
located in other states, is in so doing engaged in Interstate commerce. 
Robbins v. Shelby Taxing District, 'l20 U. S. 489, 7 Sup. Ct. 592, 30 
E. Ed. 694; Asher v. Texas, 128 U. S. 129, 9 Sup. Ct. 1, 32 L. Ed. 
368. 

But it is not perceived how the principles so invoked apply to the 
facts of this case or control its décision. The organization of the brôk- 
erage company as a competitor in business open to ail had no natural 
tendency to directly or necessarily restrain commerce between the 
states, and the proof fails to show that it actually did restrain, lessen, 
or in any way stifle its free flow. The volume of that commerce, after 
as well as before the organization of the brôkerage company, was de- 
termined by the fixed économie laws of demand and supply. The 
whole field was open to compétition, and v^diile the plaintifï, whose chief 
place of business was elsewhere, and one other broker in Fine Bluff, 
soon abandoned it, others operating there and in that vicinity remained 
in active compétition, and without doubt ail together were able and 
zealously disposed to keep the wheels of commerce as active as the 
demand for foreign merchandise required. Any one who had been in 
the business before could remain in it, and any one who wished to 
enter it afterwards could freely do so ; but they had necessarily to com- 
pete with others, including the brôkerage company, with whatever ad- 
vantages they possessed for conducting a prospérons business. The 
fortuitous circumstance that the brôkerage company had five impor- 
tant jobbers in the city so situated as to give it a préférence arose from 
strictly legitimate relations. No one can deny that the jobbers had a 
right to organize a corporation to do their own brôkerage business, as 
well as that of others. The law gave them that right, and they availed 
themselves of its provisions for that purpose. It cannot be doubted that 
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the five jobbers could hâve given their brokerage business to any broker 
on terms to be agreed upon, and it seems equally clear that by partici- 
pating in the organization and ownership of the brokerage company 
they did no more than this, if indeed as much ; for tliere was no obli- 
gation, express or implied, requiring them to deal with the brokerage 
company, except and so far only as their best interests from time to 
time dictated. 

The mère fact that the broker, while engaged in negotiating sales of 
marchandise between an owner in one state and a jobber or consumer 
in another, is engaged in a species of Interstate commerce, is quite un- 
important, provided the business be donc in a lawful manner. It be- 
comes unlawful only when it is so done as to directly and substantially 
restrain that commerce or stifle its free flow. The proof, in our opin- 
ion, afifords no warrant for a finding that any such conséquences ac- 
tually flowed, or had a natural tendency to fiow, from the organization 
complained of in this case. The principles announced in the two cases 
of Hopkins V. United States, 171 U. S. 578, 19 Sup. Ct. 40, 43 L. Ed. 
390, and Andersen v. United States, 171 U. S. 604, 19 Sup. Ct. 50, 43, 
h. Ed. 300, fully sustain the conclusions we hâve reached in this case. 
In the latter case the court said : 

"It has already been .stated, in the Hopkins Case above mentioned, that In 
order to eoiiie within the provisions of the gtatute the direct efîeet of an agree- 
nient or cominnation must be in restraint of tliat trade or commerce wliich is 
anioug the several states or with foreign nations. Where the subject-matter 
of the agreenient does not directly relate to, act upon, and embrace Interstate 
commerce, aud where the undisputed facts clearly show that the purpose of 
the agreement was not to regulate, obstruât, or restrain that commerce, but 
that it was entered Into with the objeet of properly and fairly regulating the 
transaction of the business In whicli the parties to the agreement were en- 
gaged, such agreement wlU be upheld as not within the statute, where it ean 
bp seeu that the charaeter and terms of the agreement are well calculated to 
attain the purpose for whlch it was. formed, and where the effect of its for- 
mation and enforeement upon Interstate trade or commerce is in any event 
but indirect and incidental, and not its purpose or objeet." 

In Field v. Barber Asphalt Co., 194 U. S. 618, 34 Sup. Ct. 784, 48 
L. Ed. 1143, the court said: 

"In tliis day of imiltiplied means of intercourse between the states, there Is 

, Kcarcely any eontraot which cannot in a limited or a remote degree be said 

to affoct Interstate connnerce. But it is only direct interférence with the 

freedom of such commerce that brings the case within the exclusive domain 

of fédéral législation." 

This court, in Phillips v. lola Portland Cernent Co., 125 Fed. 593, 
61 C. C. A. 19, said : 

"ïffis net of Congres.9 [anti-trust actl must hâve a reasonable construction. 
It was not its ]]ur])ose to prohibit or to reuder Illégal the ordinary contracts 
or combinations of nianufacturers, mcrchants, and traders, or tlie usual de- 
vices to which tliey resort to promote the success of their business to en- 
hance tlieii- trade. and to mal\e their occupations gahiful, so long as those 
conibinations aud déviées do not necessarily hâve a direct and substantial ef- 
fect to reslrict compétition in conmierce among the states." 

See, also, Whitvvell v. Continental Tobacco Co., 125 Fed. 454, 60 
C. C. A. 290, 64 L. R. A. 689. 

From thèse cases, and many otliers to which attention might be called, 
it seems clear that the Fine Bluff jobbers merely resorted to a common 
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expédient, recognized by law and sanctio-ied by practice, of forming a 
subsidiary corporation to promote economy in the management of their 
existing business and to extend it into other fields of legitimate en- 
terprise. If the new expédient affected interstate commerce at ail, it 
was not in that direct, immédiate, or necessary way which alone would 
make it obnoxious to the law, but only in an indirect, incidental, and 
unimportant way not within the denunciation of the law. The worst 
that can be said is that the parties availed themselves of certain advan- 
tages and opportunities which their relation to the brokerage business 
gave them and which materially aided them in the race of compétition. 
If this resulted in injury to the plaintiff, it was damnum absque injuria. 
Free compétition is the life of trade and commerce, and it is quite as 
important to approve ail lawful, fair, and reasonable expédients devised 
to promote individual success as it is to condemn vicious and unlaw- 
ful practices which violate individual right and the public weal. 

The learned trial judge should hâve given the requested instruction 
to the jury that plaintiff was not entitled to recover. The judgment is 
therefore reversed, and the cause remanded to the Circuit Court for 
a new trial in harmony with the views hère announced. 



LITTLE BOCK RT. & ELECTRIC CO. v. BILLINGS. 

(Circuit Court of Appeals, Eighth Circuit October 25, 1909.) 

No. 3,017. 

1. NbGI-IGENCE (§ 88*)— CONTRIBUTOET NEGLIGENCE— EfFECT OF InTOXICATIOW. 

A person who lias become intoxicated by his own voluntary aot Is 
chargeable with the resuit ot his acts, deemed by the law to constituta 
contributory négligence, in the same degree and to the same eitent as 
though he had been duly sober. 

[Ed. Note.— For other cases, see Négligence, Cent Dig. §§ 119, 120; 
Dec. Dig. § 88.*] 

2. Street Railboads (§ 118*)— Action fob Injuey to Pebson on Trace— In- 

structions. 

In an action against a Street rallroad company for injury by belng 
Btruck by a car whlle walking toward it on the track In an Intoxicated 
condition, where plaintiff was clearly guilty of contributory négligence, an 
Instruction which warranted the jury in assuming that his Intoxication 
relieved hlm from the conséquences of such négligence was erroneous, and 
prejudiclal to défendant. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 118.*] ' 

In Error to the Circuit Court of the United States for the Eastem 
District of Arkansas. 

Action by F. N. Billings against the Little Rock Railway & Electric 
Company. Judgment for plaintiff, and défendant brings error. Re- 
versed. 

James P. Clarke (W. E. Hemingway, G. B. Rose, D. H. Cantrell, 
and J. F. Loughborough, on the brief), for plaintiff in error. 

Frank Pace (Jeff Davis and T. M. Seawel, on the brief), for défend- 
ant in error. 

*For other eues aee sam» topic & i numbeb In Dec. ft Am. Dlgs. 1907 to data, & Rep'r ladexM 
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Before SANBORN and VAN DEVANTER, Circuit Judges, and 
POELOCK, District Judge. 

POLLOCK, District Judge. This action was commenced by E. N. 
Billings, as plaintiff, against the Eittle Rock Railvvay & Electric Com- 
pany, as défendant, to recover damages for personal injuries sustained. 
The facts material to a décision of the case, as gleaned from the record, 
are thèse: 

Plaintiff was an electrical worker, engaged as a lineman in the em- 
ploy of the Rock Island Railway Company in the state of Louisiana, 
earning in that capacity about $2.50 per day. He had come to the 
city of Little Rock, Ark., in company with his wôrk foreman, to se- 
cure his pay from the railway company. After arriving there on 
November 23, 1907, he commenced drinking, and was intoxicated at 
the time he received his in jury. About the hour of 1 :30 o'clock in the 
morning of November 24, 1907, as he was walking along the track east- 
ward on Markham street, in that city, he was struck by an electric car 
running westward on defendant's line, knocked down, and his left leg 
crushed in such manner as to require its amputation above the knee 
joint. At the time the collision occurred Markham street was being 
paved with brick. Red lights were placed by the company as a warn- 
ing to travelers thereon of the unsafe condition of the street. The 
car was equipped with an electric headlight, burning brightiy. There 
was no évidence that it was being run at an unusual or high rate of 
speed. The motorman could and did see the plaintiff approaching the 
car on Markham street about 200 feet from the car. He testified plain- 
tiff came upon the track when about 100 feet from the car. At the 
time plaintiff had lost his hat and was bareheaded. The collision oc- 
curred some 30 or 40 feet east of the intersection of Markham and 
Sherman streets, in said city. Plaintiff received a verdict and judgment 
of $14,000. Défendant brings error. 

From our considération of the case we hâve deemed it necessary to 
discuss but one of the many assignments of error presented on brief 
and in argument ; for, in the view we bave taken of the one question 
thus presentod, which goes to the very right of the case, other errors 
assigned become unimportant. The question thus presented is this : 
Did the trial court misdirect the jury, to the préjudice of défendant, 
in stating the rule of actionable négligence applicable to the facts of 
the case on the theory of the case adopted by ail in the court below ? 
The charge of négligence laid in the pétition reads as follows; 

"ïhat plaintiff was run over by sald car, and injurcd, by reason of the nég- 
ligence of tliose in charge of said car, as follows: ïhat plaintiff at the Cime 
was intoxica'ted and upon the tracks of the said railway company, insensil>le 
to the danger of his position ; that he was diseovered upon the track by those 
In charge of the car, and his dangerous position was apparent and Itnown to 
them in time to hâve stopped the car and avoided injuring him, by the use 
of ordinary care; and that those In charge of said car failed to exercise such 
care, but negligently and recklessly ran over the plaintiff, injuring him as 
aforesaid." 

The undisputed évidence shows plaintiff was intoxicated when the 
injury occurred to him. From the fact that he was an electrical worker 
employed by the Rock Island Railway Company as lineman, and from 
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ail the otlier facts and circumstances in the case, it is undisputed this 
state of intoxication was brought l)y plaintif! on himself by bis volun- 
tary act. He was, therefore, chargeable witb the resuit of bis acts. 
deemed by the lavv to constitute contributory négligence, in the sanie 
degree and to the same extent as tbough he had been and remained dvilv 
sober. McKillop v. Dnluth St. Ry. Co. (Minn.) 55 N. W. 739 ; Rolle- 
stone V. T. Cassirer & Ce, 3 Ga. App. 161, 59 S. E. 442; Keesban v. 
Elgin Traction Co., 229 lU. 533, 82 N. E. 360; Railway v. Wilker.son, 
46 Ark. 513. 

Wbile one who, from the excessive use of intoxicating liquors. 
brings on himself such a condition of permanent imbecility or idiocy 
as to thereafter render his acts donc wholly involuntary, may be re- 
gardée! in law with the same favor as he who by the opération of nat- 
urai laws is born or becomes an idiot or a lunatic, yet men who volun- 
tarily "put an enemy in their mouths to steal away their brains" must 
and will in law be held to the same high degree of care for their per- 
sonal safety as though they had not voluntarily made themselves drunk. 
In other words, a man will not be permitted to plead and prove his 
own voluntary self-intoxication to his profit. Therefore, in so far as 
jilaintilï alone is concerned, his conduct in coming and remaining on 
the track of défendant at the time, in the manner, and at the place he 
did must be viewed in the same light as though he had not intoxicated 
himself, but had remained duly sober; and his pleading and proof 
of voluntary intoxication in this case will not avail to excuse him in 
the doing of any act which would bave constituted négligence on his 
part, had he remained sober. 

Viewed in this light, the act of plaintiff in coming on the track of 
défendant in front of an approaching car, burning a bright electric 
headlight, the view of which was entirely unobstructed, and which 
he saw or couîd hâve seen, had he looked, and his remaining on the 
track, walking toward the car, until he was struck and injured, un- 
deniably constitutes such gross contributory négligence on the part 
of plaintiff as will bar a recovery in this case, unless there is in the case 
ground for the application of the ciualification of the rule of con- 
tributory négligence sometimes termed the doctrine of "last clear 
chance," as declared and applied in Inland & Seaboard Coasting Co. 
V. Toison, 139 U. S. 551, 11 Sup. Ct. 653, 35 L. Ed. 270, Grand Trunk 
Railway Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. Ed. 485, 
Washington & Georgetown Railroad Co. v. Harmon, 147 U. S. 571, 
13 Sup. Ct. 557, 37 E. Ed. 284, St. Eouis, etc., Railway Co. v. Schu- 
macher, 152 U. S. 77. 14 Sup. Ct. 479, 38 E. Ed. 361, Chunn v. City & 
Suburban Railway, 207 U. S. 302, 28 Sup. Ct. 63, 52 L. Ed. 219, Den- 
ver City Tramwav Co. v. Cobb, 164 Fed. 41, 90 C. C. A. 459, Illinois 
Central Ry. Co. v. Ackerman, 144 Fed. 959, 76 C. C. A. 13, Gilbert v. 
Erie R. Co., 97 Fed. 747, 38 C. C. A. 408, Missouri Pacific Ry. Co. v. 
Moseley, 57 Fed. 921, 6 C. C. A. 641, and other cases. 

As deduced from the foregoing authorities, and many others that 
might be cited, this cpialification may be stated as follows: A., who 
by his own négligent act or conduct has placed himself in a position 
of imminent péril, of which he is either unconscious or from which 
he is unable to extricate himself if conscious, may not be carelessly. 
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recklessiy, or wantonly injured by B., who, after he has discovered 
and knows the helpless and perilous condition of A., has it within 
his power to avoid doing him an injury by the exercise of reasonable 
care and dihgence in the use of such instrumentalities as he can com- 
mand; and the failure to exercise such reasonable care and diligence 
on the part of B., under such circumstances, will constitute actionable 
négligence, rendering him liable in damages to A., notwithstanding 
the prior négligent act of A. in placing himself in position to receive 
the injury. 

From the extract above quoted from the pétition of plaintifï, the 
daim made by plaintiff in this case is within the qualification to the 
doctrine of contributory négligence stated, if proper légal effect be giv- 
en the conduct of plaintiff in becoming voluntarily intoxicated ; and 
as there seems to be évidence to support the charge made, and as the 
case was tried in the court below on this theory, it remains to consider 
whether the court properly defined the doctrine of "last clear chance" 
as applicable to the facts of this case, and the légal effect of plaintiff's 
voluntary intoxication, as shown by its charge to the jury, or by its 
déniai of requests made by défendant to charge. On this branch of 
the case the défendant requested the court to charge, as follows: 

"(6) It is the duty of a person walklng upon a street railway traek to make 
vigilant use of Ijis sensés of sigtit and hearing, to see If a car Is approaching 
dangerously near. If you find from tlie évidence tliat at tlie tlme of this ac- 
cident plaintiff was walking upon the street car traek, faclng towards the 
car, It was his duty to use ordinary care to proteet himself from injury ; and 
If you flnd from the évidence that the injury was the proximate resuit of his 
failure elther to look or listen, or to use other careful, prudent means of pro- 
tecting himself from injury, then he was guilty of négligence which eontrib- 
uted to his injury, and cannot reeover In this action, unless you further flnd 
from the évidence that the motorman, by the exercise of ordinary care, could 
hâve prevented the accident after he discovered the péril of the plaintiff and 
his insensibillty of danger, yet falled to do so. 

"(7) You are Instructed that the motorman operating the car had the rlght 
to présume that the plaintiff was in the fnll possession of his sensés, and 
would appreciate his danger In walking down the traek, and would act with 
discrétion, and that he had the right to operate his car with that présumptlon 
In his mind, and to go on with the car until such time as he discovered that 
the plaintiff was not in the possession of his sensés and did not appreciate his 
danger, or understand how to proteet and guard himself from injury, when it 
would then become his duty to stop the car and avoid the accident, If pos- 
sible. 

"(8) The faet that the plaintiff was drunk, If you find from the évidence that 
he was drunk, did not relieve him from his duty to exercise ordinary care and 
prudence for his own safety. Drunkenness will never excuse one for failure 
to exercise the measure of care and prudence which is due from a soher man 
under the circumstances. Men must be content to enjoy the pleasures of in- 
toxication with the périls attendlng it. When they make themselves drunk, 
and in that condition wander upon a rallroad traek and sustain an injury, 
they will not be heard to plead their intoxication as an answer to a charge of 
négligence, or as a reason why the rallroad company should be held respon- 
sible to them for damages ; but, on the other hand, if the motorman operating 
the car discovered that the plaintiff was drunk and insensible of his danger, 
or unaware of what he was doing, in time to hâve stopped the car and avolded 
the accident, and falled to do so, then the défendant would be liable." 

The requests so made were denied^ and the court, among other 
things, chargfed as follovs • 

But, on the other iiand, if you believe that this motorman, as the agent of 
the défendant, did not exercise ordinary diligence, such as a reasonable man 
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nnder llke clrcumstances would hâve exercised, could hâve seen that this man's 
condition was such that he did not know how to get ofif, or would not know 
the danger he vras in, and that he was, in f act, helpless, and for that reason 
he would not get off, and that he could hâve ascertained and did ascertain 
that fact in tlme to hâve stopped hls car, and thus prevented the Injury, but 
failed to do so, then the défendant is guilty of négligence, and the plaihtifC la 
entitled to a verdict at your hands." 

"Then it becomes the duty of the man in charge of the car to give signais or 
warnings to the person in order that he may leave the track, and if, after 
such signais are given, the party stlll fails to leave the track, so that a person 
of ordinary intelligence and exercislng ordinary and reasonaWe diligence could 
aee that there must be something the matter with the party, then it is the 
duty of the person in charge to stop that car, or else use whatever means are 
in his power for the purpose of stopping it ; and if he fails to do so, but reck- 
lessly and carelessly goes on with the car, only trylng to stop it when it is too 
late to prevent the accident, then the défendant company Is Uable for the In- 
juries caused by reason of such accident." 

"This witness, who was the motonnan In charge of the car, seems to hâve 
been somewhat mixed up. He sald he could stop it and did stop it wlthin 10 
feet, and then afterwards said, first he put the brakes on wlthin 10 feet of 
the man, just when he came back in front of the track and walked Into the 
car, and after the car had struck the man it stlll ran on 10 feet more, and so 
the wheel went over his leg and Injured hlm." 

"Now, this Insitruction as to drunkenness is hardly applicable. The mère 
fact that a man Is drunk would be no excuse for hlm not to keep eut of dan- 
ger; but if the man's condition is such, whether it is caused by drunkenness 
or otherwise, that he Is absolutely helpless, that he can't tell right from 
wrong, can't tell the danger when it confronta hlm, then the law is otherwise." 

The requests made contain clear, concise, and accurate statements 
of the law appUcable to the facts of the case, which either should 
hâve been given, or the court should hâve clearly, distinctly, and ac- 
curately charged the jury the voluntary act of plaintiff in becoming 
intoxicated and going upon the track of défendant, and there remaining 
under the circumstances shown by the évidence, constituted such nég- 
ligence on his part as precluded ail recovery for damages sustained 
by him, unless the case, viewed solely and alone from the standpoint 
of the négligent and reckless conduct of the motorraan in charge of 
the car, after the perilous position of plaintifï was known to him, 
would permit plaintifï to recover, notwithstanding his own négligent 
conduct had placed him in such position of péril, and under such nég- 
ligent circumstances as precluded him from extricating himself. From 
the charge given the jury may well hâve thought, and doubtless did 
think, the fact that plaintiflf was, as admitted, highly intoxicated, ex- 
cused or relieved him from the conséquence of his négligent acts; 
that the motorman should hâve exercised care and diligence to ascertain 
whether plaintiff, when first seen on the track, was in such a state of 
intoxication that he would fail to use his sensé of sight and hearing' 
to wam him of the approach of danger and his power of locomotion 
to avoid it. 

On the contrary, when the motorman discovered plaintiff approach- 
ing on the track, he had the right to assume he would use his sensé of 
sight and see the on-coming car with its bright electric headlight, the 
view of which was entirely unobstructed, and on seeing it would exer- 
cise such care and prudence for his safety as is usually employed by 
reasonable men, and step from the track in time to avoid a collision; 
and not until it became "apparent and known" to the motorman that 
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plaintiff would not so act as a prudent man, was it încumtent upon him 
to exercise reasonable care and diligence, by the use of such instru- 
mentalities as were at his command, to stop the car. While ail the 
facts and circumstances immediately attending the accident, including 
the appearance plaintiff presented, his manner of walking, etc., were 
proper evidential facts for the considération of the jury in arriving 
at a détermination of the issue presented, yet the jury were not war- 
ranted in assuming, from the mère fact that plaintiff presented the 
appearance of drinking, he had reached such state of intoxication as 
to be insensible to ail danger or his duty to protect himself, nor was 
the motorman bound to so assume. It is neither axiomatic nor knowl- 
edge common to ail that men when drinking are utterly reckless of 
•riieir safety or insensible to their duty to protect themselves. No re- 
ward of merit accompanies the act of voluntary intoxication. As 
said by Mr. Beach in his work on Contributory Négligence (2d Ed.) 
391: 

"Men mnst he content, espeeially when they are trespassers, to enjoy the 
pleasui'e of intoxication cum periculls." 

It follows, for the error thus committed, the judgment must be re- 
versed, and the case remanded for a new trial. It is so ordered. 



WELLINGTON v. PELLETIER. 
(Circuit Court of Appeals, First Circuit. November 16, 1909.) 

No. 83a 

1. Appeal and Briîor (§ 231*)— Review— RECEPTION OF Evidence. 

The rule applied that, under the fédéral practice, a party who relies on 
a gênerai objection to évidence must show that the defects in the évidence 
admitted, which are relied on, could not hâve been cured by the party of- 
fering it, if his attention had been called to them. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 231 ;• 
Trial, Cent. Dig. § 194.] 

2. Master and Servant (§ 235*)— Injukt to Servant— Conteibutoet Négli- 

gence— Duty TO Observe and Avoid Danger. 

PlaintifC's décèdent, while at worli making a trench between the rails of 
a private spur track which led from a railroad siding to defendant's 
quarry, was struck and kllled by a car which had been standing with 
others on the sîding, but, being InsufHciently blocked, started and ran 
downgrade upon the spur track. Held, that the circumstances were not 
such as to raake the rule applicable which requires unusual care and vigi- 
lance on the part of persons on railroad tracks where trains are fre- 
quently passing, and that deceased was not chargeable with contributory 
négligence beeause he did not keep a constant lookout, and that the cir- 
cumstances are analogous to those cases requiring the employer to furnish 
a safe place for vi^orking. 

[Ed. Note. — For other cases, see Master and Servant, Dec Dig. § ffiS.*] 

8. Masteb and Servant (| 139*)— Injubt to Sbevant-Proximate Cause or 

INJUEY— INTEBVENING CAUSE. 

Where cars were negligently left standing on a side track at the top of 
a grade by défendants' employés without being secured, except by tUe 
setting of the brakes, and one of siich cars ran down upon and killed 

•For oUier cases se» sam* tcplc & i numbeb In Pec. le Am. Diga. 1907 to data, A Rep'r Indexe» 
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plalntlfif's Intestate, the fact that the brake was released by chlldren play- 
Ing about the cars did not constltute sueh an Intervening cause as would 
prevent defendant's négligence from being the efficient proximate cause 
of the In jury. 

[Ed. Note.— For other cases, see Master and Servant, Cent. 01g. §§ 275- 
292; Dec. Dig. § 139.*] 

4. Masteb and Servant (§ 287*) — NEaLiOENCE oi Supeeintendent xjndee 
Massachusetts Statute. 

The question whether a person temporarlly In charge of défendant'» 
business was one whose principal duty was that of superlntendence, bo 
as to render défendant Uable for injury to another employé through bi» 
négligence under the Massachusetts employer's liabllity statute, held prop- 
îrly submltted to the jury. 

[Ed. Note. — ror other cases, see Master and Servant, Dec. Dig. S 287.*] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Action by Emma M. Pelletier against Arthur J. Wellington. Judg- 
ment for plaintifîf, and défendant brings error. Afflrmed. 

Olcott O. Partridge and H. Eugène Belles (Henry M. Channing, 
on the brief), for plaintifï in error. 

William A. Pew, Jr., for défendant in error. 

Before COI.T and PUTNAM, Circuit Judges, and ALDRICH. 
District Judge. 

PUTNAM, Circuit Judge. This suit was brought by the adminis- 
tratrix of the estate of George Pelletier against Wellington, who was 
operating a quarry, with a verdict for the plaintifï. Wellington owned 
a spur track which led from a side track of the Boston & Maine Rail- 
road. This side track and the spur track were on a grade. The side 
track was used for storing empty cars to be loaded in connection with 
Wellington's business. Thèse cars were left by the Boston & Maine 
Railroad near the head of the grade on its own siding ; and when Wel- 
lington or his employés desired cars they were accustomed to sélect 
them as needed, and run them down to his spur track. They were 
ordinarily left near the head of the grade by the railroad corporation 
with the brakes set, and with a tie across the track blocking the wheels. 
If the cars were left by the Boston & Maine Railroad on its siding in 
an unsafe condition with référence to starting down the grade, the 
fault was with it. So long as the cars remained at that point without 
any disturbance of the status in which they were left there by the 
Boston & Maine Railroad, Wellington was, of course, not at fault. 
It is claimed that, in connection with the injury to the deceased, 
Wellington's employés ran one or more cars down the grade, and left 
the remaining cars with their brakes set, without any blocking of the 
wheels, and that thereupon the boys playing about the cars, and who 
were accustomed to play about them, in some way started them, and 
caused them to run down the grade and kill Pelletier. Pelletier was 
in the employ of Wellington, and at the time was working between the 
rails of Wellington's spur track, excavating a trench. He appears to 
hâve had no connection with the handling of the cars, at least none at 

•f »r othMT «••« ■«• tua» topic t { mvmbxb in D«c. & Am. Dlgi. It07 te dat», * Rw'' iBdtxta 
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the essential time involved hère. There was no évidence that lie was 
looking at the cars, or otherwise watching for a possibility of their 
fiinning down the grade. The verdict was for the plaintiff, and there- 
upon Wehington brought this writ of errer. 

There were a number of minor exceptions taken at the trial, only one 
of which has been, urged upon our attention. This suit being for the 
négligence of defendant's superintendent, or rather of one who was 
temporarily acting as superintendent, the statute requires a notice ; 
and it is now urged on us that the notice was not sufficient under the 
law. The objection to the admission of this notice was only gênerai, 
which is insufficient to base an exception on under the circumstances 
of the case, because non constat, if the objection had been spécifie, it 
might not hâve been met by the plaintiff on the spot. Under the féd- 
éral practice, whoever relies on a gênerai exception must point out 
that the defects in the évidence admitted could not bave been cured 
by the party offering it, if his attention had been called to those re- 
lied on. 

. Passing by thèse propositions, the alleged errors are based very 
largely, if not entirely, on questions of fact which we will deal with 
quite summarily, because no préjudice can corne in any future case 
from thus dealing with them. 

It appears in the record that, when the car^ were left by the Boston 
& Maine Railroad, they were chained to the track. There is no claim 
that, when any of the cars were taken away as we bave described. 
Wellington's employés replaced the chain with référence to the cars 
remaining. We pass by this because, under the circumstances, it is 
clear that the jury could not bave been properly instructed to the effect 
that a mère omission to replace the ties was not a negHgent act, as the 
appellant claims they should bave been. This is one of the class of 
facts within the province of the jury, supported in this case by the 
almost universal custom to protect railroad cars left near the head of a 
grade, as thèse cars were, by something more than merely setting up 
the brakes. 

It is claimed that there was no évidence that the tie was not re- 
placed ; but on this point the record stands as follows : Three men 
went up to bring down the cars. One of them came down with the 
last car, leaving the two to secure those that remained. One of thèse 
men testified that he did not put the tie back, and he added that he 
had no business to put it back. No one told him to do so. The other 
one, who was called by the défendant, testified generally, with référence 
to ail the cars, that the tie was put back. He testified that he and the 
first witness, to whom we bave referred, went to the last car which 
went down the grade, and that one of them handled the tie; but he 
admitted he did not know whether he did it himself , or the other per- 
son we bave named. Under the circumstances, we are not only of the 
opinion that we would not be justified in reversing the finding of the 
jury on that point, but that, on the other hand, its conclusion was 
correct. 

It is maintained that the deceased was not in the exercise of due care, 
and there is some discussion with référence to the question of the bur- 
den of proof under the Massachusetts statute on which this suit is 
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based. The ground of this objection is that the deceased was an able- 
bodied, experienced workman, in full possession of his faculties, fa- 
miliar with his surroundings, and knew that the cars were stored on the 
side track above described, that his view was not obstructed, and that 
he could easily see in each direction. But this is not the case of either 
a main track or a siding on which trains were regularly or frequently 
run, or even run at ail, so far as the record shows. It shows only the 
circumstances which we bave stated, circumstances to which the duty 
of listening and looking, so frequently concerned in accidents resulting 
from the movement of railroad trains proper, bas never been applied. 
This duty relates to circumstances where persons may be in known 
danger, although every other person does his full part according to 
law or custom. It does not necessarily apply to the ordinary condi- 
tions of work where no danger is customarily expected, provided oth- 
ers than the one injured bave used due care. In other words, there is 
no rule which requires a universal duty of looking and listening under 
the ordinary circumstances of performing labor, and thus at ail times 
incumbering and delaying its performance. This case is rather of the 
class where the person held in fault is required to secure the person 
injured a safe place for working, as a consignée unloading a car. 
Wright V. The Railway, L. R. 10 Q. B. 298, affirmed 1 Q. B. 252 
(187G) ; Mullins v. Railroad Co., 201 Mass. 38, 87 N. E. 476. 

It is claimed that the interposition of the boys in this case was the 
interposition of a new efficient cause, which, if interposed, the law says 
éliminâtes the original cause. On the other hand, it has been thor- 
oughly understood, since the leading case of Scott v. Sheperd, 2 W. Bl. 
892, well known as the "Squib Case," that the interposition even of 
human beings, acting under circumstances which deprive them of 
periods for reflection, or known to be of classes which are ordinarily 
governed by unreasoning impulses, does not corne within the class of 
responsible interventions referred to. This is illustrated in one di- 
rection by the squib case, and in the other direction by the well-known 
cases where young children, either through carelessness or inattention, 
bave been intrusted with dangerous weapons. The gênerai principle 
is sufficiently discussed in PoUock's Law of Torts (8th Eng. Ed.) 45 
et seq. The rule on which the plaintifï relies in this respect was au- 
thoritatively stated and applied by the Court of Appeal in 1896 in 
Engelhart v. Farrant, [1897] 1 Q. B. 240. Oddly enough, in Mc- 
Dowall V. Great Western Railway Company (in the Court of Appeal 
in 1902) 2 0. B. [1903] 331, the circumstances with référence to cars 
and boys were strictly like those at bar and the case was distinguished 
solely on the point that the jury expressly found that the défendant 
was not at fault. Therefore, of course, there was no operative négli- 
gence which could be either an immédiate or a remote cause of the 
accident. 

After ail, the only close point in the case is on the question of super- 
intendence. The intestate and the man through whose négligence the 
tie was not replaced were coemployés. The usual superintendent vv'as 
absent. Of course, évidence of a much less striking character may be 
required to prove the characteristics of one exercising superintendence 
temporarily under the Massachusetts statutes than those of the usual 
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superintendent. We went into the law regarding this question of su- 
perintendence sufficiently in Canney v. Walkeine, 113 Ked. 66, 51 C. 
C. A. 53, 58 L. R. A. 33, decided June 14, 1901, and in Munroe v. 
Ley, 156 Fed. 468, 84 C. C. A. 278, decided October 23, 1907. We 
need in this case to add nothing to what is there stated by us. It is 
not at ail improbable that, if we had been the jury, instead of the ap- 
pellate court, we might bave found on the facts otherwise than was 
found. Nevertheless, the charge of the presiding judge was very full 
and clear, and called the attention of the jury carefully and correctly 
to ail phases of the facts, which were multifarious ; and, taken alto- 
gether, the condition is such that we cannot lavvfully interfère with 
the resuit. 

The judgment of the Circuit Court is affirmed, with interest, and the 
défendant in error recovers her costs of appeal. 



EUDD V. UNITED STATES. 

(Circuit Court of Appeals, Elglith Circuit. October 2S, 1000.) 

No. 2,875. 

1. PosT Office (§§ ,35, 50*) — Tjsing Mails to Defraud — Pbosecution — Dé- 

fenses. 

In a proseeution iijider Rev. St. § 5480 (U. S. Comp. St. 1901, p. 3G96), 
for usitig tlie iiiiiiis to defriuid, it is a défense tliat défendant honestly 
believed tiiat tlie reiiresentatioiis made in tlie lotter.s or circulars wliicli 
lie is eliarged with liaving sent tln'oush tlie mails were true, and that ho 
had no aetnal Iiitent to defraud, and wheu such défense is made it is for 
the détermination of the jury. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55; Dec. Dig. 
§§ 35, 50.*] 

2. Ceiminai. TjAW (§ 7551.4*)— Triai, — Comments of ,Tudoe on Evidence. 

While it is the right of the judge of a fédéral court, in a criminal as 
well as a civil case, to comment on the facts in his cliarge to the jury, his 
comments should be judicial and dispassionate, and so carefully guarded 
that the jurors, who are the triers of them, luay be left free to exercise 
tlieir indepeudeut judgment. 

[Ed. Note. — For odier cases, see Criminal Law, Cent. Dig. § 1731 ; Dec. 
Dig. § 755V2.*] 

3. OiîiMi.N'Ai. Law (§ 823*) — PiEview bt Appet.late Ooukt — Comments of 

Judge on Défense. 

Wliere the langauge of a court in comnienting on the défense relied on 
in a criminal case in its eliarge to the jury was so positive and em]>hatic 
and of such a cliaraeter tliat the jury may luive believed that a linding for 
the défendant w<nild subject them to ridicule, a mère withdrawal of swh 
languagc, and a direction to the jury that the question is for them, may 
be of doubtful suffici(;ney to correct such impression, and in such case tho 
just remedy is a new trial. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1995; Dec. 
Dig. § 823.*] 

In Error to the District Court of the United States for the West- 
ern District of Missouri. 

John F. Rudd was convicted of using the mails to defraud, and 
brings error. Reversed. 

•For other cases see same topic & § numbïïk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Paul R. Stinson (R. R. Brewster, on the brief), for plaintiff in error. 

A. S. Van Valkenburgh, U. S. Attv., and Leslie J. Lyons, Asst. U. 
S. Atty. 

Before HOOK, Circuit Judge, and RINER and AMIDON, District 
Judges. 

HOOK, Circuit Judge. Rudd was convicted of using the mails in 
aid of a scheme to defraud, contrary to section 5480 of the Revised 
Statutes (U. S. Comp. St. 1901, p, 3G96). He had been associated 
with others in selling county rights to handle a machine for which one 
of them had secured a patent, and to facilitate the business they were 
engaged in they sent through the mails circulars and other communica- 
tions containing alluring représentations which the government charged 
and the évidence showed quite clearly were contrary to well-known 
fondamental physical laws. The machine was designed as an attach- 
ment to a pump for lifting water, and it consisted principally of a 
heavy pendulum, a lever, some cogwheels, and a spring. It was rep- 
resented that the power for the opération of the pump came from the 
swing of the pendulum and the spring ; that the latter was auxiliary to 
the pendulum, and replenished the loss in the momentum of the swing- 
ing weight. It was also said that they were adapted to pumps in 
wells as deep as 300 feet ; that there were three sizes of them, and 
each stroke of the pendulum on size No. 1, which was the smallest, 
exerted a lifting power of 500 pounds and had a capacity of 20 gal- 
lons of water per minute ; that one winding of the spring would re- 
quire only about 15 minutes of labor, and would furnish enough power 
for 12 consécutive hours of opération, or for about 18 days for the 
average user of water ; also that the arrangement was so simple a 17 
year old boy could attend to it. There were other représentations ; 
but the above will indicate with sufficient particularity the character 
of their literature. 

The main défense was that, though the machine may hâve been im- 
practicable, the accused honestly believed in its efficiency, and that what 
he did was without intent to defraud. Of course, if this was so, there 
was no violation of the law which was designed to prevent the use of 
the post office in intentional efforts to despoil. Durland v. United 
States, 161 U. S. 306, 16 Sup. Ct. 508, 40 L. Ed. 709. A représenta- 
tion may be so obviously without foundation as to afford cogent évi- 
dence of a criminal intent in him wdio makes it; but nevertheless, if 
in fact it proceeds from honest ignorance or delusion, it does not help 
to make a scheme to defraud within the statute. Complaint is made 
that the trial court, by extended remarks in the présence of the jury, 
erroneously prejudiced the accused in respect of this défense. It is 
sufficient to say, without going into détails, that the view was un- 
doubtedly impressed upon the jury that no one with the slightest degree 
of intelligence above insanity could believe the machine was practicable. 
The accused was sane; but the remarks of the court left no room for 
the probability of his self-deception. Whether conduct which is made 
the subject of a criminal charge results from a credulous self-deception, 
or, on the other hand, évinces a design to defraud the public, is a ques- 
tion for the détermination of the jury; and it is none the less so, 
173 F.— 58 
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though the truth of the matter may be clear to most intelligent minds. 
That so many projects, whicli to the discerning are manifest schemes 
for spoliation, meet with success and find victims among honest, well- 
meaning people, shows how futile it is to attempt to define the bounds 
of human credulity. If the jury believed the accused was of sane mind, 
of which there was no question, the remarks of the court were calcu- 
lated to impose upon them a constraint that interfered with an inde- 
pendent considération of his défense. As Chief Justice Fuller said in 
Starr v. United States, 153 U. S. 614, 636, 14 Sup. Ct. 919, 38 L. Ed. 
841, the influence of the trial judge on the jury is necessarily and prop- 
erly of great weight, and his lightest word or intimation is received with 
déférence and may be controlling. So positive and emphatic were the 
remarks of the court that it is not too much to say the jury may hâve 
believed a finding for the accused would hâve subjected them to ridi- 
cule. True, the court afterwards withdrew the language, and said 
that "it does not follow that a man is a fool or insane who believes the 
représentations," and that it was a question for the jury; but it is 
doubtful the damage was repaired, and when that is the case the just 
remedy is a new trial. A mère withdrawal of words, and a direction 
to the jury that the question is for them, is not always sufficient. The 
effect of what was said may remain. 

We do not mean to impair in any degree the right of a trial court 
in both civil and criminal cases to comment upon the facts, to express 
its opinion upon them, and to sum up the évidence, for that is one of 
the most valuable features of the practice in the courts of the United 
States. A judge should not be a mère automatic oracle of the law, 
but a living participant in the trial, and so far as the limitations of his 
position permit should see that justice is donc. But his comments up- 
on the facts should be judicial and dispassionate, and so carefully 
guarded that the jurors, who are the triers of them, may be left free 
to exercise their independent judgment. 

The other matters of which complaint is made need not be con- 
sidered. 

The judgment is reversed, and the cause remanded for a new trial. 
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ILLINOIS CENT. R. CO. v. NELSON. 

Circuit Court of Appeals, Eiglith Circuit. October 25, 1909.) 

No. 2,902. 

1. Railroads (§ 338*) — Accidents at Cbossings — Contributort Négli- 

gence — INJURY AVOIDABLE NOTWITHSTAKDING CONTKIBUÏORY NEGLI- 
GENCE. 

Under tlie nile that a railroacl company may be liable for the iiijury of 
a person at a crossing, notwltlistanding liis contributory négligence, if 
after actually discovering liis péril the .servants of tlie company could by 
the exerci.se of ordinary care hâve avoided his injury, but failed to do so, 
the company cannot be held liable if such failure resulted from a defect 
in appliances of the train, which existed previously, and which made it 
impossible to stop the train in time, notwithstanding tUe efforts of the 
trainmen. 

[BM. Note.— For other cases, see Railroads, Cent. Dig. |§ 1096-1099; Dec. 
Dig. § 338.*] 

2. Railroads (§ 338*)— Accidents at Cbossings— Contributobt Négligence 

— injdry avoidable notwitiistanding. 

Plaintiff's intestate negligently walked upon a railroad crossing Im- 
niediately in front of a freight train, which was being backed toward the 
crossing at a speed of four or tive miles an hour, and was knocked down 
between the rails, and two or three cars passed over him, causing his 
death. It was clainied by plaintift that he was not killed until strack by 
the second car, and that the train eould bave been stopped before such 
car reached him by the exercise of proper care after his danger was dis- 
covered ; but the évidence left both of such questions in doubt. It was 
further shown that, as soon as the brakemen on the cars saw that de- 
ceased was about to step upon the track, they shouted warnings to him, 
and also signaled the engineer, and that as soon as the latter saw the 
signais he did everything possible to stop the train ; but he was not Cer- 
tain that he saw the first signal, nor was it certain that the failure to 
stop within a shorter distance was not due to détective brake appliances. 
Held, that such évidence did not warrant a recoveiy against the com- 
pany ; the négligence of deeeased being eonceded. 

[Ed. Note. — Ifor other cases, see Railroads, Cent. Dlg. § 1099; Dec. Dig. 
I 338.*] 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Action by Benjamin Nelson, administrator of the estate of Henry 
C. Miller, deeeased, against the Illinois Central Railroad Company. 
Judgment for plaintiiï, and défendant brings error. Reversed. 

William Baird (W. S. Kenyon, Thomas D. Healy, and J. M. Dickin- 
son, on the brief), for plaintiff in error. 

Francis S. Howell (Albert W. Jefiferis, on the brief), for défendant 
in error. 

Before HOOK, Circuit Judge, and RINER and AMIDON, District 
Judges. 

HOOK, Circuit Judge, This writ of error assails a judgment ob- 
tained by the administrator against the railroad company for negli- 
gently causing the death of Henry C. Miller. About 11 o'clock in 
the forenoon of a bright, clear day the deeeased, who was 44 years of 

*For other cases see eame topic & § nûmb£B iu Dec. & Am. Dlgs. 1907 to date, & Rep'r Ibi«xw 
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âge, in the full possession of liis faculties, and familiar witli tlie locali- 
ty, with no obstacle to his view of an approaching train, walked di- 
rectly in front of it, and was run over and killed. It is not import- 
ant whether the company was négligent in the first instance. The 
contributory négligence of the deceased was admitted in the pétition, 
and the plaintifï, his représentative, relied for recovery upon what is 
sonietimes termed the "last chance rnle." In the case of St. L. & S. 
F. R. Co. V. Summers (decided at this term) 173 Fed. 358, Judge Ad- 
ams, speaking for the court, said: 

"ïhe rule Is well settled that, iiotwithstandnif!: sueh contributory negllRencR 
of a traveler in crosshig a railrdacl track as precludes recovery for the priuiary 
negllgence of tlie railroad company In operating its train so as to bring about 
a collision with him, yet another and différent cause of action arlses in favor 
of the traveler if for any reason lie is exposed to imminent péril and danger, 
^Lnd the railroad company, after actxially discoveriug that condition, could by 
the exercise of ordina ry care hâve stopped its train, or otherwise hâve avoided 
iujurlng him, and failed to do so. Chunn v. City & Suburban Railway, 207 U. 
S. 302, 28 Sup. et. m, 52 L. Ed. 21» ; Denver City Tramway Co. v. Cobb, SX) 
C. C. A. 450, 164 Fed. 41. Bxit in the application of this rule care must be 
takcn to avoid undermining the rule of contributory négligence. Such négli- 
gence of the traveler, in law, fuUy exonérâtes the railroad company from the 
conséquences of its original négligence, and some new and subséquent act of 
négligence must arise to create a cause of action ; and tîiis new or secondary 
act must be established by iiroof unaided by the former acts, whicli hâve been 
exeused by the traveler's contributory négligence. Let us, therefore, inquire 
whether the servants of the railroad company had actual knowledge of the 
péril of the décèdent, and whether with that knowledge it exercised reasonable 
care to avoid injurlng him?" 

To bring his case within this rule of law, the plaintiff introduced 
witnesses who testified to the f ollowing facts : The train was com- 
posed of 16 freight cars, of which 9 were loaded and 7 empty. Seven 
were equipped with air brakes, and 9 not. They were being backed 
.southward towards a street crossing at a speed of 4 or 5 miles an hour ; 
the engine being at the north end. The deceased was walking west- 
ward towards the crossing upon the north side of the street ; tiut his 
intention to cross the track in front of tlie cars was not discovered 
until too late. He was knocked prostrate between the rails, and was 
finally taken out 70 feet or so further south, and from under either 
the second or the third car, according to which of conflicting accounts 
is true. When it became apparent deceased was about to go upon the 
track, the brakemen on the cars hallooed and whistled to warn him, 
and then gave and repeated emergency signais. The engineer, with ail 
possible speed after he received the signais, shut off steam, reversed the 
engine, applied the air, and let sand upon the rails. He said he did 
everything possible, and stopped as quickly as he could. The engine 
and its appliances were in good order. Witnesses testified for the 
plaintifï that under the conditions which were described the train could 
hâve been stopped within from 12 to 20 feet ; whereas, it actually ran 
more than 100 feet after the collision. Deceased, when first struck, 
was knocked 4 or 5 feet, and fell between and parallel with the rails, 
with his head to the south. He lay face downward in that position 
until the first car had passed over him, and was then picked up and 
rolled by the trucks of the second, and also by those of the third, ac- 
cording to some witnesses, and was mutilated by the wheels. 
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As the verdict was for the plaintiff, the case is stated as above f rom 
his standpoint. It should be added that the engineer, vvho was intro- 
duced as a witness for the plaintiflf, testified that he had just been en- 
gaged in some other duty about the engine, and did not knovv whether 
he received the first emergency signal. Witnesses for the company 
said that after the receipt of the signal a stop in three car lengths would 
hâve been a very good one. The only évidence of négligence after the 
discovery of the danger of deceased was the bare fact that the train 
ran further than the distance within which plaintiff's witnesses said 
it could Ipave been stopped, and it is claimed that the fatal injuries 
were inflicted, not by the collision with the first car. but by the trucks 
and wheels of the car or cars which followed it. But the running of 
the train beyond the shorter distance must not only liave been the 
cause of the fatal injuries, but must hâve resulted from some négli- 
gent act or omission after the dangerous position of deceased was dis- 
covered. Counsel for plaintiflf appreciate this, and say : 

"We do not want tlie court to get tlie notion that we contend, had the death 
of Miller resulted from the impact itself, or from the fall which it caused, 
the railroad company would be liable, provided he was guilty of négligence in 
coming into a collision." 

As already stated, the pétition disclosed his négligence. The évi- 
dence also showed it beyond question. After it became apparent de- 
ceased was in danger, the brakemen promptly gave such signais as 
were within their power, and no charge of négligence can justly be 
made against them. But, though they discovered the danger, they 
could not stop the train. Ail they could do was to give the signais. 
It is not suggested that the application of hand brakes would hâve been 
of any avail. So we must look to the engineer for the négligence 
within the rule. It does not follow from the mère fact that the train 
moved the distance it did after the brakemen discovered the danger. 
Their duty being performed, their knowledge was no more efifectual 
in preventing the accident than would hâve been that of a flagman at 
the Crossing. The movement of the train was consistent wth the un- 
disputed testimony of the engineer that he had been engaged upon some 
other duty about the engine and did not know he got the fir.st signal 
of the brakemen, but that when he did get it he acted promptly and 
did ail he could. It should be borne in mind in this connection that, 
even at the slow speed it is said the train was running, it moved a 
car length in a few seconds, and brought the trucks of the second car 
upon the deceased. 

x^gain, the testimony produced by the plaintifif as to the condition 
of the appliances related to those of the engine, not to the air brakes 
on the cars, and the failure to stop within the short distance may bave 
been due to a defective condition and opération of the latter, for aught 
the évidence showed. If so, that would not bring the case within the 
rule. A defect in mechanical appliances, existing before and continuing 
until after the injury, not susceptible of being rectified after the discov- 
ery of the danger carelessly incurred and before the injury is donc, is 
not supervening négligence within the rule invoked. Were it other- 
wise, négligence on the part of others would hâve to be anticipated 



918 173 FEDERAL REPORTER 

and provided for in adopting précautions to prevent accidents ; but 
that is not in tiie measure of one's duty. 

We should further say that, giving the fullest credence to the un- 
usually minute description of what happened to dec^eased while under 
the cars, it closely approaches mère conjecture that he was not fatal- 
ly injured before the second car reached him. We think defendant's 
motion for a directed verdict should hâve been granted. 

The judgment is reversed, and the cause remanded for a nevv trial. 



CHICAGO GRAIN DOOR CO. v. NATIONAL MALLEABLE CASTINGS 

CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. November 16, 1909.) 

No. 1,938. 

Patents (§ 328*)— Anticipation— Bracket tor Car Doors. 

The Hill patent, No. 527,792, for a braelcet for car doors, fastened to 
the side of the car by a screvv having a square countersunli head, not 
rotatable on the bracltet, and removable ouly by revolving the bracket 
itself, which cannot be done when the door is closed, is void for anticipa- 
tion by the Eubanli patent. No. 512,467, the device of wliich opérâtes on 
tbe saine principle: the only différence being that instead of a serew, a 
stud intégral witli the bracket, and having flanges working In the laanner 
of the threads of a screw, is used. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

Suit in equity for infringement of patent by the Chicago Grain Door 
Company against the National Malléable Castings Company and A. 
A. Pope. From a decree dismissing the bill, complainant appeals. Af- 
firmed. 

O. k. Barnett, for appellant. 
C. P. Byrnes, for appellees. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

SEVERENS, Circuit Judge. The patent of the appellant, for the 
infringement of which this suit was brought, is No. 537,792, and was 
granted to Edward A. Hill, October 23, 1894, for an invention by him 
of improvements in brackets for car doors. The appellant dérives 
bis title from him and his assignées. The défenses are that the inven- 
tion was anticipated by an earlier patent to Eubank, No. 512,467 and 
a prior use of similar devices by the Eouisville & Nashville Railroad 
Company, and that the défendants do not infringe. At the hearing 
upon pleading and proofs, the court held that there was no novelty in 
the supposed invention ; that it was anticipated by the Eubank patent, 

•For otber cases eee same topic & { numseb 1d Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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and probably by the prior use above mentioned; and, further, that, if 
the appellant's patent were held valid, the appellees bave not infringed 
it. Thereupon the bill was dismissed. 

It appears that, prior to either of the inventions above mentioned, 
brackets for car doors had long been in use for the purpose of guiding 
the doors while sHding along the side of the car, and preventing them 
from opening away from the car at the bottom. Such braclcets con- 
sisted of cast-iron plates, having a fîat inner surface where they came 
in contact with the car, a horizontal ofifset a little wider than the thick- 
ness of the door, and an upward projection at the outer end of the 
offset. This upward projection overlapped the outside of the door at 
the bottom. The brackets were fastened to the side of the car by ordi- 
nary screws running into the sill, or by bolts running through it. The 
door was also equipped with a lock and seal at one side. Dépréda- 
tions by thieves upon the cars, while they were closed and locked. for 
the purpose of stealing their contents, had become common. Their 
metliod of getting into a car was by taking out the screws or bolts by 
which the brackets were attached. This being done, the lower part of 
the door was pulled outwardly to a sufficient extent to enable the thief 
to get in. After getting bis phmder, he came out, put the brackets 
back, and attached them as before. So no indication from the appear- 
ance of the car that it had been opened would be given to operators or 
inspectors. It was the objeet of thèse inventions to provide means 
for attaching the brackets to the car in such a way that they would be 
inaccessible to the thief when the door was closed. It had been cus- 
tomary to make this attachment by three screvi^s or bolts, the central 
one being at and somewhat below the middle of the horizontal length 
of the bracket ; and ail of them had their heads exposed. 

Hill's method, as disclosed by his patent, was to use a lag screw, 
having a square head, at the middle of the length of the bracket, and 
countersink it in the outer surface of the bracket, either by forming a 
square recess in the casting of only a sufficient size and depth to re- 
ceive the square head of the lag screw, or by raising two parallel 
projections on the casting, one on each of the two sides of the hole for 
the screw and far enough apart to take in the head of the screw. In 
eitlier case, the bracket and the screw were not rotatable upon each 
other when the head of the latter was sunk in the recess of the former 
provided for it ; nor could the screw be turned by any other means than 
by turning the bracket, and this could not be done when the door was 
closed, because the horizontal extension of the bracket would be under 
the door. The two outside screws might be taken out, and still the 
bracket be held fast by the middle screvi' and the bottom of the door. 
But when the door stands open, and the end screws are removed, the 
central lag screw may be turned out by revolving the bracket until the 
head of the screw rises out of the recess, when it may be seized by a 
wrench. The bracket is attached by turning in the central lag screw un- 
til its head is engaged in the recess of the bracket, or driving it in, 
whereupon the process is finished by revolving the bracket until the 
latter is brought up to the side of the car, and thereupon turning in the 
end screws. Ail this, of course, while the door is standing open. Then 
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ail is ready for sliding it to its closed position. The wliole organization 
is illustrated by figures 2 and 4 of the drawings wliich are hère in- 
serted. 
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The claims are as follows : 

1. The combinatioD. witli a slicliiig tloor, of a brac-kct and an attacliins scrow 
or boit having nonrotative engagement with tlie bracket; said brackot liaving 
movable contact vvith a part of llie structure lu sucli manner as to prevent 
rotation of the braeket, substantially as set forth. 

2. The combination, wlth a slidiiig door, of a guide bracket engngod and 
held against rotation by the door and a retalning serew or boit having non- 
rotatable engagement with the bracicet, substantially as and for the purpose 
described. 

We think there is suffîcient ingenuity in this to justify a patent, unless 
the device had becn anticipated; and this is the next question to be 
considered. The earlier patent to Eubank diselosed one vvay by vvhieh 
the same resuit could be accomplished ; that is, so attaching the bracket 
that its fastening was inaccessible when the door was closed. It ap- 
pears to hâve been the first one to bave accomplished this object. For 
this reason it embraced a wider range of équivalents than if it had 
follovved other inventions attaining the same resuit. Nevertheless, 
Eubank could not usurp the whole field, but would subject ail other 
(levices for attaining the same resuit by employing the same or sub- 
stantially équivalent means. To be substantially équivalent means, 
they must perform the same office by a similar organization and mode 
of opération. Given the problem of making inaccessible the means of 
attaching the bracket, he adopted this method of organization: He 
prepared the place for inserting his fastening by boring a hole into the 
side of the car, and on two opposite sides of the hole made slots ex- 
tending to the bottom of the hole. Then on the inner side of the brack- 
et he erected a stud, having flanges or projections on the further end 
adapted to fit the slots at the sides of the hole in the side of the car. 
Thèse flanges had a narrow beveled edge on one side. In order to 
efïect the attachment, the stud on the bracket vi^as pressed into the 
hole; the flanges on the further end of the stud passing in through 
the slots at the sides of the hole. Then, when the stud had reached 
the bottom of the hole, he turned the bracket a quarter way around. 
The flanges on the stud, passing out of the slots, entered the vvood of 
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the car sill ; the opération ending when each of t!ie flapges was a 
quarter way around a circle. The bracket was in its place and an- 
cliored to the side of the car, and when tlie door was (-losed the bracket 
was immovable, and was held so in precise'.y the same way as in Hill's 
jiatent, Snpplenienting- this description with figures 2 and 4 of the 
drawings of Etiijank, which we herc insert, wc présume no difficulty 
will be found in understanding the patent. 



S-. 





In the Eubank patent, the stud was intégral with the bracket, and so 
was not rotatable upon it. In Hill's patent the bracket and the screw 
were not rotatable upon each other. They were in two parts ; but in 
their application and effect, when applied, they performed the same of- 
fice and by the same mode of opération. There was no invention in 
making two parts or two pièces of the intégral member as employed 
by Eubank. Bundv Mfg. Co. v. Détroit Time Register Co., 91 Fed. 
524, 36 C. C. A. .37.5 ; D'Arcy v. Staples & Ilanford Co., 161 Fed. 733. 
and the cases cited at page 742, 88 C. C. A. 606. The threads of the 
screws of Hill's patent performed the same office as the flanges on 
the stud of the Eubank patent, and are in substance a multiplication of 
those flanges. Thus the stud with its flanges are in principle the 
équivalent with the stem of the lag screw and its threads, and in com- 
bination with the bracket make the same or an équivalent organization. 
In both inventions the same resuit was accomplished. Slight différ- 
ences no doubt exist, as must always exist where one device is not a 
mère copy of another. There is more similarity between thèse two 
forms than there is between the combination of Hill's patent and that 
of the défendants which is alleged to infringe it. It seems to us that 
the Hill device was an infringement of Eubank's, and, if it was so, the 
latter was an anticipation of Hill's. 

Having reached this conclusion it is unnecessary to consider the 
structure of the bracket in prior use on the Louisville & Nashville 
Railroad, which we regard as more remote than Eubank's patent, or 
the question of infringement. 

The judgment must be affirmed, with costs. 
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WARD V. MERRITT & CO. 
(Circuit Court, E. D. reunsylvauia. November 18, 1909.) 

Patents (§ '528*)— Infkingemknt— JIetal Joint fou Fekcks. 

ïhe Wnrd ])at(>nt, Xo. 502,84», for a métal .ioiut for fencep, liclâ In- 
friiiged by oiie structure iiiadc by defendaut, and uot lufriiiged by an- 
other. 

[Ed. Note. — For otber cases, see Patents, Dec. Dig. § 328.*] 

In Equity. Stiit by Joseph T. Ward against Merritt & Co. Decree 
for complainant. 

John P. Croasdale, for plaintiff. 

Ernest Howard Hunter, for défendant.?. 

J. B. McPHERSON, District Judge. The plaintifîf is the inventer 
and owner of the métal joint for fences that is described in letters 
patent No. 503,840. The object of the invention is "to afïord a simple 
and durable connection and support for rods, bars, or rails where they 
cross the posts of fences." This object is attained by the foUowing- 
deviee : 

"The sleeve or joint is a hollow pipe or tube, bulging uudway between its 
two extremities, witb a rectaugular liole or slot eut vertically tbrough this 
l)ulging or eiilarged part and at right angles to the longitudinal axis of said 
pipe or tube ; said trausverse rectaugular hole beiug larger at tlie bottom, E, 
than at the top, A, to permit play of the post wlthhi this hole lu cases of 
grades — that is, to allow the post always to i-eniain perpeudicular. whether 
the bars or rods are horizontal or not. One rod or bar, passing into and part 
way through the hole, H, of this sleeve, passes also tbrough the post, thus 
loeking post, slecA-e, and bar togecher. The other rod or bar passes into hole 
B at other end of sleeve until it meets the bar coniing through from opposite 
end. * * * 

"The rods, F and (J, do not nieet at or near the point of intersection of the 
sleeve and tlie post, so that when the sleeve rusts through just at the outer 
Une of contact of sleeve and post at II (which freipiently oceurs by reasou of 
water accuinulating there), the rod does not fall, as it would, were the end 
also at this point; finit is to say, in case of such brealciiig of the sleeve at 
point of contact. H, the rod, by passing beyond this point. II, sustains the pièce 
of the brokeu sleeve, and thus the other rod resting therein." 

The présent suit involves claims 2 and 3, which are as follows : 

"2. The combination with a post of a sleeve or joint with longitudinal tube 
for rods, and rods meeting within the sleeve at a point au incli jnore or less 
to one side of post, substautlally as described. 

"3. The combination with a post of a sleeve or joint with longitudinal tube 
for rods and transverse slot for post, and rods ineetiug within tlie sleeve at 
a point au ineh more or less to one slde of the post, substautially as described." 

The case does not seem to require discussion. The ansvver admits 
infringement, and the testimony proves it beyond doubt. This state- 
ment, however, applies only to défendants' joint No. 1 ; for in my 
opinion joint No. 2 does not infringe the patent in suit. Whether it 
ofïends against any other patent ovvned by the plaintiff is not now in 
question. It does not infringe the foregoing combination claims, be- 
cause it does not employ one of the éléments of the combination, or 

•For other caees see same topic & § nomeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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its substantial équivalent, namely, the spécifie construction described 
in the clause, "rods meeting within the sleeve at a point an inch more 
or less to one side of post." On the contrary, it prevents such meet- 
ing by interposing a closed stop or solid diaphragm at a dififerent point, 
H, the intersection of the sleeve and the post, so that neither rod can 
go beyond that point, and therefore the advantages set forth in the 
second paragraph above quoted from the spécification cannot exist. 

As the validity of the patent in suit is conceded, a decree in the usual 
form may be entered in favor of the plaintifï. 



S. MORGAN SMITH CO. v. ROCKINGHAM POWER CO. et al. 

KNICKERBOCKER TRUST CO. V. SAME. 

(Circuit Court, W. D. North Carolina. September 24, 1909.) 

Cleeks of Courts (§ 54*)— Compensation— Commissions— Statutes. 

Rev. St. § 828 (U. S. Comp. St. 1901, p. 635), provides that the clerk may 
be paid for recelving, keeping, and paying out money, pursuant to any 
statute or order, 1 per cent, on the amount so received, kept, and paid. 
Held, that such section was applicable only to money whlch the clerks 
were requlred to recelve, keep, and pay out pursuant to statute or order 
of court, and did not entitle such clerks to commissions on funds paid in- 
to the hands of court commissioners and disbursed by them, without at 
any time being in the custody or under the eontrol of the clerks. 

[Ed. Note. — For other cases, see Clerks of Courts, Cent. Dig. § 77 ; Dec. 
Dig. § 54.*] 

Suit by the S. Morgan Smith Company against the Rockingham 
Power Company and another, in which the Knickerbocker Trust Com- 
pany filed a cross-complaint against the Rockingham Power Company 
and others. On exceptions by the Knickerbocker Trust Company and 
others to commissions taxed by the clerk in the cost bill in his own 
favor. Exceptions sustained. 

O. A. Moore, for the motion. 

PRITCHARD, Circuit Judge. This is a motion heard on the excep- 
tion to the bill of costs, which is filed by the attorneys of the Knicker- 
bocker Trust Company, S. Morgan Smith Company, and W. H. Cal- 
vert. The exception is embraced in the f ollowing language : 

"The eomplal!i;int and cross-eomplainant herein except to tUe bill of costs 
taxed by the clerk, in that the clerk lias allowed hlinself commissions of $508.- 
(K) on $50,860.60, required by the decree to be paid to the commissioners." 

This exception involves the question as to whether the clerk is en- 
titled to a commission on funds paid into the hands of the commis- 
sioners and disbursed by them ; the fund at no time being in the cus- 
tody or tmder the eontrol of the clerk. 

Section 828 of the Revised Statutes (U. S. Comp. St. 1901, p. 635) 
provides that the clerk may be paid : 

"l'or reeeiving, keeping and paying out money, in pursuance of any statute 
or order, one per centum on the amount so received, kept and paid." 

•For other casée see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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This statute is intended to authorize the payment of commissions 
to clerks when they are required to receive, keep, and pay out money 
in. pursuance of any statute or order of tlie court. In this instance it 
appears that tlie amount upon whicli a commission is souglit to be col- 
lected by the clerlt was never paid to the clerk; but, on the other 
hand, it was paid to the commissioners, and it is provided by the de- 
cree that the same shall be disbursed by them. 

There are a number of décisions bearing upon this question. In the 
case of Michigan Central R. Co. v. Harsha, Clerk, 134 Fed. 217, 
(>7 C. C. A. 145, the Circuit Court of Appcals for the Sixth Circuit 
passed upon this question; Judge Lurton rendering the opinion. 
In discussing this phase of the question the court said: ' 

"This sum of $424,000 was never received, kept, or paid out by tlie clerk. 
It was never subject to bis cbeeli, autl be never became iu any way resiionsible 
for it. But it is said that, when It was paid by the master in ehaneery into 
tlie New Yorlc depository, it was witliin the 'rejçistry' of the court aud con- 
structively within the possession ot the clerlf. If beiug subject to the order 
of tlie court is to be within the 'registry' of the court, tlien this money, from 
the tinie it was paid into the hands of the master in ehaneery, was within the 
'registry' of the court. But being subject to the order of the court does iiot 
necessarily place it in the keeping of the elerk, elther actually or constructive- 
ly. To entitle the clerk to this cominission of 1 per cent., it must be paid to 
him or be subject to liis order, so that lie becoines responsible for Its keeping 
and payment. The test is: Did the clerk receive, keep, and pay this fund over 
to the railroad company? The answer is: lie did uot. The court described 
the money as 'in the hands' of Mandell, and it was withdrawn upon MandeU's 
indorsenient, and was by Mandell paid over to the railroad company. It was 
never actually or constructively within the clerk's eustody, or paid ont by hlm. 

"4. The suggestion that be did hâve the construetive possession of the col- 
latéral bonds of the railroad company, and paid them ont when he returned 
them to the railroad company, and that for this service the clerk is entitled to 
the commission of 1 per cent, bas nothing in it. Section !>9d, Rev. St. (U. S. 
Comp. St. 1901, p. 711), supra, only requires that 'money' shall be deposited as 
tlierein preseribed. and section 828, supra, only allows the payment of 1 per 
cent, on 'monevs' received, kept. and paid out. This is recognized in Thomas 
v. Cliicago, etc., Ry. Co. (C. C.) 37 Fed. 548, 550. 

"5. We know of no anthority for the allowance of siich a commission outside 
of the statute. The clerk's only service, aside froni those matters for which he 
bas asked and been allowed $50 without contest, was in keeping the l^ey to a 
vault reuted by the railroad company in wliich nonnegotiable securities were 
deposited. This vault could not be opeiied without the order of the court, and 
the bonds could uot be collected or c'iispose<l of without a like order. 

"The order must be reversed, with directions to set aside the judgineiit, and 
to render judgmeiit of $50.85, the amount of the two items nncontested, and to 
disiniss the iietition in so far as any further fées, allowance, or costs is 
prayed." 

This view is sustained in Johnson v. Southern B. & Loan Ass'n (C. 
C.) 95 Fed. 922 ; also Leach v. Kay (C. C.) 4 Fed. 72. 

Under thèse circumstances, I am of the opinion that the exception 
filed herein should be sustained, and an order will be entered to that 
effect. 
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THE BEB. 
(District Court, S. D. New York. November 5, 1909.) 

OoLLisioN (§ 36*)— Evidence. 

CollisioE between the steamtug Bee, bound up the East Rirer, and the 
gasoline tug Magnet, bound down the river. The Magnet was on the 
Bee's starboard hand and the latter held in fault for failure to navigate 
according to the starboard hand raie. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 33; Dec. Dlg. 
S 36.* 

Signais of meeting vessels, see note to The New York, 30 O. G. A. 630.] 

(Syllabus by the Judge.) 

In Admiralty. Action by W. Dixon lîllis against the steamtug Bee 
to recover for injury to libellant's tug in collision. Decree for li- 
bellant. 

Harrington, Perkins & Englar, for libellant, 
Alexander & Ash, for claimant. 

ADAMS, District Judge. On the 19th of Pebruary, 1908, about 7 
o'clock p. m., there was a collision between the libellant's gasoline tug 
Magnet and the steamtug Bee, in the East River somewhat above the 
Brooklyn Bridge. 

The libel allèges that the Magnet was bound, light, from Newtown 
Creek for Edgewater, New Jersey, and proceeded down the East 
River in about the center ; that when she reached a point below Fulton 
Ferry, the Bee was seen coming up the river from Buttermilk Chan- 
nel, showing both side lights ; that the Magnet at this time was shap- 
ing her course to round the Battery and her heading was such that 
she displayed to the Bee her red light only ; that she blew a signal of 
one whistle and held her course but that the Bee responded with a sig- 
nal of two whistles, whereupon the Magnet immediately blew alarms 
and again gave a signal of one whistle ; that the Bee made no reply to 
the Magnet's second signal of one whistle, but continued on changing 
her course somewhat toward New York; that upon observing this, 
the Magnet again sounded alarms and blew one whistle, but the Bee 
made no reply and continued on with unabated speed, without change 
of course; that realizing that collision was then inévitable, the master 
of the Magnet stopped and reversed his engines in an effort to throw 
the stern of the Magnet away from the Bee, to ease the blow, but the 
Bee kept on and struck the Magnet, the bow of the former penetrating 
the port side of the Magnet a little aft of amidships, causing damages 
estimated at $2,500. The main charges of fault were: that the Bee 
had no compétent loc4cout; that she failed to keep out of the way of 
the Magnet, the vessels being on crossing courses and the Bee having 
the Magnet on her own starboard hand ; that the Bee failed to give 
proper signais, to heed the signais given by the Magnet, and that the 
Bee failed to stop and back in time to avoid the collision. 

The Bee's answer allèges that she left South Brooklyn light, bound 
for the foot of Clinton Street, East River, and entered the river 

*For otbcr ooasi («s wm* topic t ( mwBiB In Dec. It Am. Dl«>. 1907 to date. & Rep'r IsAtiea 
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through the Buttermilk Channel and proceeded a little on the Brooklyn 
side of mid stream ; that as she was going up the river and when she 
had reached a point somewhat above Catharine Street, she made out 
ahead two ferryboats crossing the river, one bound from the foot of 
Catharine Street to her destination in Brooklyn and the other in the 
contrary direction; that not deeming it advisable to cross ahead of ei- 
tlier of said boats, the tug slov/ed down, put her vifheel to starboard, 
headed toward the New York docks and waited for them to pass ; that 
as the boats drevi^ apart, she made out the lights of a vessel which sub- 
sequently proved to be the Magnet off her starboard bow, well up 
stream from her ; that the Magnet was then exhibiting to the Bee her 
red, green and bow lights ; that in this situation the Bee blew a signal 
of two whistles to the Magnet but the latter made no reply and instead 
of complying with the signal of the Bee, she sheered to starboard shut- 
ting in her green light ; that the Bee immediately blew an alarm signal, 
stopped, reversed and blew a signal of three whistles, indicating that 
her engines were in a reverse motion ; that notwithstanding thèse sig- 
nais given by the Bee, the Magnet came down the river at a high rate 
of speed and brought her port side aft in contact with the bow of 
the Bee ; that at the time of collision the Bee had overcome her head- 
way and had commenced to go astern. The principal charges of fault 
against the Magnet were : that she did not maintain a proper lookout, 
did not reply to the signais of the Bee or give proper signais, did not 
hâve a proper and sufficient whistle, did not reply to the Bee's signal 
of two whistles and sheer to starboard, was traveling at too high a rate 
of speed and did not stop and back in time. 

The testimony on the part of the Magnet with respect to the place of 
collision is vague and uncertain and doubtless the testimony of the Bee 
that it was above the bridge on a line between the différent slips of the 
Catharine Street ferry is correct but this does not establish any fault 
on the part of the Magnet. It was simply a mistake as to locality, 
unimportant in view of what was developed from the Bee in regard 
to the occurrences. 

The master of the Bee said that when he discovered the Magnet, 
after the Catharine Street ferryboats had passed each other, the Bee 
was heading toward New York, showing the Magnet her green light 
and the latter, then about 700 feet away, was showing to the Bee both 
side lights. He admitted that at this time the courses of the vessels 
were crossing and that he had the Magnet on his starboard hand. He 
then blew a signal of two whistles and claimed it was the duty of the 
Magnet to answer with a similar signal and starboard, allowing the 
Bee to cross her bow. This he said the Magnet could hâve safely 
done, if she had stopped, and there would hâve been no collision. Ac- 
cording to the statements of the master of the Bee, it was a clear case 
for the application of the starboard hand rule and his testimony that 
the situation was brought about by the ferryboats crossing ahead 
does not tend to relieve him, because when he saw that they were 
likely to make trouble for him, he should hâve stopped and waited 
until they were out of the way, instead of changing his heading toward 
New York as he says he did. 
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As it appeared to the master of the Magnet, it was a case for the 
application of the starboard hand rule and he navigated properly in 
that view. It has been claimed by the master of the Bee that the 
vessels were so close together, it was practically impossible for the 
Bee to navigate to the port of the Magnet. If he had tried to perform 
that manœuvre and failed, or if he had immediately stopped and re- 
versed, it would lend some strength to the claim, but when, on a con- 
tention that giving a signal of two whistles and starboarding across 
the Magnet's bow was correct navigation, he deliberately did what the 
law condemns, and his vessel must sufïer the conséquences. 

The Bee's failure to act in conformity with the starboard hand rule 
so plainly and completely covers the situation, that further discussion 
is unnecessary. I do not see any fault on the part of the Magnet. Her 
signal would no doubt hâve been sufïicient if the Bee had been paying 
proper attention. The Magnet kept her course and speed until colli- 
sion was imminent, when she stopped and reversed. 

Decree for libellant, with an order of référence. 



HENRY W. BROWN & CO. v. NORWIOH & h. ACCIDENT INS. ASS'N. 

(Circuit Court, E. D. Pennsylvania. November 11, 1909.) 

No. 598. 

1. Masteb and Servant (§ 40*) — Action foe Beeach of Conteact— Evi- 

dence. 

In an action to recover damages for tlie alleged wrongful termlnatlon 
of a contract of employment by tlie employer, évidence that both parties 
antlelpated before the contract was œade that plaintifFs net earnlngs 
thereunder would be small for the first year or two was admissible as 
bearing on the question of damages. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 40.*] 

2. Principal and Agent (§ 41*) — ^Action fob Beeach— Instructions— Meas- 

XJRE of Damages. 

In an action for breach by the principal of a contract of ageney under 
whieh plalntiff's profits depended on the amount of business done, an 
Instruction that tie volume of business done while the contract was In 
force might be considered in estimating profita reasonably to be antlel- 
pated In the future If the contract had been conttmied in force, together 
with ail other évidence tending to explaln why such volume vcas not 
greater or less, was not erroneous. 

[Ed. Note. — For other cases, see Principal and Agent, Dec. Dig. § 41.*] 

Action by Henry W. Brown & Co. against the Norwich & London 
Accident Insurance Association. On motion by défendant for new 
trial. Motion overruled. 

Burr, Brown & Lloyd, for plaintiffs. 
Maurice W. Sloan, for défendant. 

J. B. McPHERSON, District Judge. The letter of April 8, 1907, 
to which the défendant objected at the trial, and continues to object, 

•For Qthar cases tee eame toplc & } numbeb 1d Dec. & Am. Digs. 3907 to date, & Rep'r InriAxei 
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was admitted (to use the words of plaintiff's offer) "as tending to 
prove knowledge on the part of the défendant company of the fact 
that this contract, which was shortly afterwards made, was of snch 
a character that during the first year or two of the contract the ex- 
pcnses to the plaintifï would be large and the returns small, as tend- 
ing to prove, therefore, that the contract was in that respect a i)e- 
culiar one, and that the plaintiff is not hmited in his recovery to the 
amount that he earned during the first year or so of the contract; the 
measure of damages being quite important." It did not in the slight- 
est degree contradict the agreement for whose breach the suit was 
brought, and I am still of the opinion that it was relevant évidence. 
It certainly helped to show what both parties anticipated would be 
the course of events, and what might reasonably be expected from 
their common enterprise in the later years of the term during which 
the contract was to run. 

That the measure of damages was correctly explained to the jury 
will sufficiently appear, I think, by référence to Lazier Gas Engine Co. 
V. Du Bois (C. C. A., Third Circuit) 130 Fed. 834, 65 C. C. A. 172. 
It was there held that : 

"Where, in an aetion for breach of a contract to manufacture and sell cer- 
tain machinery, plaintiff sliowed that the average profits made during the IC 
months in which the contract was performed was $911 per month, a verdict 
allowing plaintiff profits at that rate during the 8 remaining months of the 
contract period after tn-oach was not objectionatjle, on the ground that sueh 
profits were reniote and spéculative." 

In the présent case the jury were instructed that the plaintiff might 
recover such profits as were reasonably to be anticipated if the de- 
fendant had not put an end to the contract; and in considering that 
question they were directed to take into account the volume of busi- 
ness that had already been donc while the contract was in force, to- 
gether with ail the évidence that tended to explain why such volume 
was not greater or less, and also with whatever évidence bore upon 
the question whether such volume would in ail probability hâve in- 
creased or diminished in the future. They were restricted to the évi- 
dence, and forbidden to guess at what the plaintifï might hâve made. 
I still believe thèse instructions to be correct, and shall therefore ad- 
hère to them until I am advised that they were wrong. The verdict 
seems to be just in principle and moderate in amount. 

The motion for a new trial is overruled, and judgment may be en- 
tered on the verdict. 



THE riBLYS. 
(District Court, S. D. New York. Xovember 12, 1909.) 

ADMIRAI.TY (§ 8*) JURISDTCTION VaUDITY OF MoRTGAGE. 

Where a libel for the possession of a vessel shows that the action, 
which it institutcs, involves a mortgage, the validlty of which the court 
would be required to pass upon, and to try questions of fraud and mis- 

"For other cases see same topic & § numbbr in Dec, & Ara.Digs. 1907 to date, & Rep'r Indexes 
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t:ik<^. jin-isdietion will not be eutertained for the purpose of oustiiig the 
iiK)i't;j:u;>;ee from possession. 

[Ed. Note. — Foi- other cases, see Admiralty, Cent. Dig. § 12.j ; Dec. Dig. 
§ 8.*] 
(Syllabus by the Judge.) 

In Admiralty. Action by Frank E. CroslDy and others against the 
gasoline launch Helys. Richard H. Gillespie, claimant, excepts. Ex- 
ceptions sustained. 

Dennis F. O'Brien, for libellant. 
Cushman & Dewell, for exceptions. 

ADAMS, District Judge. The libellants Frank E. Crosby and others 
allège that they are the true and lawful owners of the gasoline yacht 
Helys and that she has since the 21st of October, 1909, been wrongful- 
ly withheld from them by one Richard H. Gillespie, on alleged ground 
of title. The third allégation of the libel is : 

"Third: That the said clalm of title to the possession of the said launch 
Is entirely false and invalid, the said title depending upon and being referred 
to a certain mortgage naade by the libellants hereto to the said Richard H. 
Gillespie, as mortgagee, on or about the 6th day of July, 1909, which mort- 
gage was made upon fraudulent misrepresentations and it was frauduleiitly 
ruade and executed In failing to conform to the provisions mutually agreed 
upon and was in fraud of the rights of the libellants and that therefore the 
libellants a ver is utterly void." 

They then pray that the said Gillespie may be cited to show cause 
why possession shall not be delivered to them, 

The claimant, Gillespie, appeared and excepted to the libel as fol- 
lows : 

"First: In that the court is whoUy without jurisdiction in the promises and 
in this action. 

Second: In that the libel in this action does not state facts sufflcient to 
constitute a cause of action." 

While the claim is nominally for possession, the action obviously in- 
volves the considération of the disputed mortgage. The libellants 
claim in their brief : 

"This whole transaction was on maritime contract of sale and the question 
involves a maritime mortgage and the libellants are merely endeavoring to 
préserve their légal title under the contract of sale and are therefore clearly 
wlthin their rights in bringing this action within the jurisdiction of this 
court." 

So far, however, as appears from the libel, the question involves a 
mortgage of the vessel and the court in order to détermine the action 
would be required to adjudicate upon the validity of the mortgage and 
try the questions of fraud and mistake. Gillespie is apparently right- 
fully in possession and until thèse questions are determined adversely 
to him, should continue in possession. It is well settled that admiralty 
will not entertain jurisdiction of a matter of this kind. The G. Reu- 
sens (D. C.) 23 Fed. 403 ; The Amelia (G. C.) 23 Fed. 406. 

The exceptions are sustained. 

•For otlier cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
173 F.— 59 



930 173 FKDEKAL REPORTER. 

CHICAGO & A. n. 00. V. INTERSTATE COMMERCE COMMISSION. 

HJ.INOIS CENT. R. CO. v. SAME. 

(Circuit Court, N. I>. Illinois, E. 1). .lune 20, 1908.) 

Nos. 20,115, 20,110. 

Carbiers (§ 32*) — Interstate Commerce— Discrimination by Kailroad— 

DlSTRlBOTION OF CaKS TO CoAL MlNES. 

It is a c'iiarter duty of railroads to provide cars, as well as traeks and 
locomotives and in tlie distribution of cars by an interstate railroad com- 
jtany aniong coal mines on a percentafîe basis in tiines of shortage of cars, 
]}rivate cars owned by shijipers or consignées, which liave no rigbt ui)ou 
the comp'any's traeks except by virtueof its charter, nuist be eousidered as 
leased to it and as forming a part of its commercial equlpment. and wliile 
the owuer is entitled to the exclusive use of such cars, tliey are to be 
counted against the mine as a part of its percentage in tlie distribution, 
and this even though the particular owner does only an intrastate busi- 
ness ; the carrier having no right under the Interstate commerce law to 
discriminate in favor of local commerce, as against interstate or foreign 
conunerce. The same rule also applies to fuel cars of foreign railroad 
companies, sent to the mines to be loaded wlth coal and transported to 
tlieir lines for their own use; tlie fact that tliey are also common carri- 
ers making uo distinction betweeu them *aud other consignées. But cars 
of the distributing carrier used for its own fuel supply which are loaded 
and delivered to it at the mine tipple, are not engaged in transport! ng 
a commodity in convmerce, but in the operating service of the company, 
and not to be counted in its distribution of cars as a part of its commer- 
cial equipment, although they ai'e to be counted in réduction of the per- 
centage to which the mine loadiiig them is entitled which is not based on 
its output as a producer of coal, but as a sliip])er, and should be fixed by 
the quantity it offers for transportation in conunerce. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 32.* 

Duties and liabilities of carriers as to furnisliing facilities for trans- 
portation, see note to Harp v. Choctaw, O. & G. II. Co., Cl C. C. A. 414. 

Wliat eonstitutes an unlawful préférence or discrimination by a carrier 
under interstate commerce régulations, see note to Ganible-Robinsou Conj- 
missiou Co. v. Cliicago & N. W. Ity. Co., 04 C. C. A. 230.] 

In Equity. Suits by the Chicago & Alton Railroad Company and 
by the IlUnois Central Railroad Company against the Interstate Com- 
merce Commission. Injunction granted against enforcement of a cer- 
tain part of an order of the commission. 

Thèse causes are substantially alike and were submitted together for final 
deeree upon blll aiid ansvver. 

Complainants are interstate common carriers. Along the line of each in 
Illinois are miniug districts within which the oiierators are dej)endent upon 
one or the other of tliese carriers to get to market their product in excess 
of local consumption. 

Eollowing are the classes of cars iuvolved: (1) Coal cars owiied by com- 
jilainants and used by tliem in hauling coal for shipiiers .generally : (2) private 
cars owned b.y coal jnining companies or by their custoniers and used in 
conveying coal from the mines to the custoniers : (3) fuel cars owned by for- 
eign railroads and used on complainants' roads in hauling coal from the 
mines to tlie delivery iioiiits for tlie foreign railroads ; (4) fuel cars owned 
by coniplainants and used by them In carrying coal from the mines to their 
own coal chutes. Com]>lainants purcliase no coal except for their own use. 

The greater part of the year tbere is inore etiuipment at haiid than there 
is coal to haul. But during the winter uionths a car shortage generally oc- 

•For other cases see same topic & § numbek in Dec. & Am. Dige. 1907 to date, & Rep'r Indexes 
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c-urs, Prioi- to April 13, 1908, complainants were accustomed to deal with a 
shortage of coal cars iu tliis way: ïliey rated each mine according to the 
relation its averufre iiroduclng capacity bore to tlie averase produciiif; capacity 
of the district lu wliicli it was located, and tliey dlstrllnited to eacli mine its 
pro rata sluire of tlie availaljle eciuipnient of class 1, above enuuicrated; but 
they dld not count or in any way take luto considération the available equiih 
ment of classes 2, 3, and 4. 

Ou April 13, 1908, the Interstate (Vunnierce Commission, in a i}roceeding 
duly iiending, niade the followhis order: 

"It is ovdered that the défendants, the Cliicaso & Alton Rallroad Company, 
the Chiea^'o, l'eoria & St. Louis Railway Comijany of Illinois, and the Illi- 
nois Central Rallroad C;oinpany, be, and tliey severally are hereljy notifled 
and requirod, on or before the Ist day of July, 1908, to cease and desist. and 
duriug a period of at least two years tliereaffer to abstain, from maiutalniug 
and enforeing the présent practlce or reguliition of failing or refusing to 
malce any account of foreign railway fuel cars, or of leased or so-called pri- 
vate cars, or of their own fuel cars in the distribution of eoal cars for. or af- 
fectlng, interstate shipments of coal aniong the various coal operators along 
their lines. 

"It is further ordered that said défendants be, and they severally are here- 
by, notifled and required to estalilish, on or before said Ist day of July, 1008. 
and during a period of at least two years thereafter to maintain and enforce, 
a practlce or régulation taklng into considération System cars, foreign l'ail- 
way fuel cars, leased or so-called private cars, and cars used for tlielr own 
several fuel supplies in determinlng the distribution of coal cars among the 
various coal operators along their Unes for, or as afCeetlng, Interstate ship- 
ments of eoal ; and if the number of foreign railway fuel cars, or leased or 
so-called private cars, or carrier's own fnel cars, or any or ail of them, is less 
than the pereeutage or proportion of the mine to whieh such cars are con- 
signed, leased, or asslgned, then such mine nrast Ise glven ail the foreign rail- 
way fuel c-ars consigned to It, and ail the cars owned or leased by it, and ail 
the carrier's own fuel cars asslgned to it, and a sufficient number of System 
cars to malce up its ]iroportion; but If the number of foreign railway fuel cars 
consigned to it, and the leased or so-called private cars delivered to it, and 
the carrier's own fuel cars asslgned to it, is gréa ter than its proportion, ail 
such cars so consigned or assigned to It. or leased by it, must be delivered to 
it, and the available System cars must be divided aniong the other said coal 
operators on tlie bîisis of a changed pereeutage, because of the élimination of 
the mine or mines to which the foreign railway fuel cars, carrier's own fuel 
cars, or so-called private cars hâve beeu «ssigned ; that is, the lessee of cer- 
tain of said so-called private cars, and the consignée of foreign railway fuel 
cars, and the one to whom carrier's own fuel cars are assigned. must be given 
full and exclusive use of them, but must not be given, in addition thereto, a 
division of the systein cars, except wlicn its supply of tlie so-called private 
cars and of foreign railway fuel cars and of carrier's own fuel cars is less 
than its proportion of the total of availalile cars, including System cars, for- 
eign railway fuel cars, carrier's owu fnel cars, and so-called i>rivate cars." 

Coni])laiuants. coiitending that their method of distribution is right, aslv 
to bave the enforcenient of the commission's order eujoined. 

The counnission's report is found under the tltle of ïraer v. Chicago & Al- 
ton Itld. Co. et al., 13 Interst. Com. Rep. l.ll. Other cases l)earing upon the 
questions heroin involved are R.v. Com. of Ohio et al. v. Ilocking Valley Ry. 
Co. et al., 12 Interst. Com. Rep. 398; U. S. ex rel. l'itcairn Coal Co. v." B. "& 
G. Rv. Co. (C. (\) 154 Fed. lOS; Logan Coal Co. v. Pa. Ry. Co. (G. C.) 154 
Fed. 497. 

Winston, Payne, Strawn & Shavv, for complainant Chicago & A. 
R. Co. 

J. M. Dickinson and W. S. Kenyon, for complainant Illinois Cent. 
R. Co. 

L. A. Shaver, for défendant. 

Before GROSSCUP, BAKER, and KOHLSAAT, Cir-uit Judges. 
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I. The So-Called Private Cars. 



BAKER, Circuit Judge (after stating tlie facts as above). A char- 
ter duty of railroads is to provide cars, as well as tracks and locomo- 
tives. So far as the shipping- public is concerned, it is a matter of in- 
différence whether railroads discharge this duty by purchasing or by 
renting or by borrowing cars. But since no vehicle for transporting 
commodities in commerce can hâve any rights upon the tracks of a 
public carrier except under and by virtue of the carrier's charter, a 
shipper who is not also a lessor or lender of cars is interested in seeing 
that the carrier abstains from discriminations in conditions of service 
on account of the ultimate ownership of any of the instrumentalities 
used by it in the transportation of commodities in commerce. A 
shipper who owns cars is not entitled on that account, or on any ac- 
count, to a préférence in rates or in promptness of service. If his 
cars are used, ail that he is entitled to is to be paid the just value of the 
use, whether measured by mileage or otherwise. If he bas a contract 
with the carrier that calls for more, that contract is pro tanto void. 
In our judgment, therefore, the so-called private cars, if accepted by 
an Interstate carrier for use by it in transporting a commodity in 
commerce, must be treated as constituting a part of the carrier's avail- 
able commercial equipment. 

It appears that certain shippers who own cars do no business out- 
side of Illinois. In their behalf it is suggested that, even if private 
cars used in Interstate commerce must be counted, the complainant 
carriers cannot be required to take into considération the cars of 
shippers who do only an intrastate business. 

Where fédéral authority exists, it is paramount. It exists hère by 
virtue of the fact that complainants are Interstate carriers. No prac- 
tices on their lines can be permitted which favor local commerce at 
the expense of Interstate and foreign commerce. In case of a conflict 
with a rule for the protection of Interstate commerce, which has been 
duly made by the Interstate Commerce Commission, local Constitu- 
tions, statutes, orders of Railway Commissions, and régulations of the 
carriers, ail must give way. 

IL Fuel Cars of Foreign Railroads. 

The fact that thèse railroads are themselves common carriers has 
nothing to do with the case. Hère they stand as mère consignées of 
a commodity that is transported in commerce by an Interstate com- 
mon carrier, which is forbidden to prefer them in any way above other 
consignées or shippers. In so far as complainants receive upon their 
roads the fuel cars of foreign railroads, they must count them as part 
of their own available commercial equipment. 

III. Fuel Cars of Complainants. 

Coal is brought by complainants from mines along their roads un- 
der contracts whereby the coal is delivered to them at the mine tip- 
ples. Some is tliere loaded directly into the tenders of the locomotives. 
The remainder is taken in cars to the railroads' coal chutes. AU is 
for the complainants' own consumption. 
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Commerce in thèse instances ends at the tipples. From there on, 
whether the coal goes directly or indirectly to the tenders, there is no 
consigner, no consignée, no shipper, no common carrier, no freight, 
no vehicle transporting a commodity in commerce. Thèse cars are 
withdrawn from complainants' available commercial equipment, just 
as are flat cars while being used to distribute gravel for ballast. It is 
erroneous, therefore, to require complainants, in distributing their 
available commercial equipment aniong their shipping patrons, to take 
account of cars that are being used in hauling their own fuel. 

But this does not mean that thèse cars do not affect the problem 
of an équitable distribution of commercial equipment. The mine op- 
erators areobjects of interest under the Interstate commerce law, not 
as diggers of coal, but as shippers who tender a commercial product 
for transportation by interstate common carriers. The basis, there- 
fore, on which the mines in a district should be rated, is not their aver- 
age output as a physical question, but the average output which they 
respectively tender for transportation in commerce. If two mines 
hâve capacities of producing 1,000 tons each per day, they should 
hâve the same rating if they are each ofïering the whole amount for 
transportation in commerce. But if one of thèse mines, by reason of 
exhaustion of a vein, or flooding of a shaft, or the operator's local 
consumption of his own fuel, can and does offer for transportation 
in commerce only 500 tons per day, equity requires that the carrier 
should rate it at only one half of the other mine. And we perceive 
no just ground for a différence, if the mine's diminished capacity 
cornes from the carrier's act. While the carrier's cars that are being 
employed in hauling its own fuel are not a part of the available com- 
mercial equipment, yet the diminished capacity of the mine to tender 
coal for transportation in commerce should be taken into considéra- 
tion, and Computing the average number of the carrier's own fuel 
cars set out at a mine may be the easiest and surest way of gauging 
that mine's diminished capacity. 

In our judgment, complainants are not entitled to relief against 
that part of the order which requires them to count the so-called pri- 
vate cars and the fuel cars of foreign railroads as available commer- 
cial equipment; but they are each entitled to an injunction against 
the enforcement of that part of the order which commands them to 
count their own cars that are being employed in hauling their own 
fuel as available commercial equipment, and against their being compel- 
led to take such fuel cars into considération, except as a means in de- 
termining the true capacities of the mines to tender coal to them for 
transportation in commerce. 

Decrees will be entered accordingly. 
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In re HtJDSOX RIVER ELECTRIC POWER CO. 
(District Court, N. D. New York. Septc^mber 27, V.)00.) 

1. Bankeui'tcy (§ 72*) ~- Corporations Subjeot to Act — Natuke or Cor- 

PORATE Busikhss—"Manufactijeing"— "Mercantile." 

A corporation eiigagcd In geiierating oleetricity, transmittinp; it, and 
selling powfr or light to cousumers, is ueitlier n "niauufiictnriiig'' nor a 
"mercantile" coriior.ition vvitliin tlie meanins of P.ankr. Act .Tuly 1, 1808, 
c. 541. § 4b, ,">() Stat. 547 (U. S. Comp. St. mai, p. 8423), as aniended by 
Act Felt. 5. liXKÎ, c. 487, § 3, 32 Stat. 707 (IJ. S. Coui]). St. Snpp. 1007, 
p. 1025), and is not suli.ject to adjudication as an involuutary biuikrupt. 
[Ed. Note. — For otlier cases, .see Bankrujitcy, Dec. Diir. § 72.* 
For other définitions, see Words and l'Ui'ases, vol. .>, pp. 434G-4357; 
vol. 8, p. 771(1; vol. ,">, pp. 4477, 4478.] 

2. Bankrui'tcy (§ (M)*)— "Act of Bankeui'tcy"— Receivei!Rhip. 

Tbe ap])ointinent of teniporary receivers for a corporation by a Circuit 
Court, under ils gênerai e<]n1ty powers. in a iiending suit wliich lias not 
been heard, nnd in wliich tliere bas been no adjudication of iusolvency, 
does not constitute an "act of bankruptcy," under Bankr. Act .Tul.y 1, 180S. 
c. ,541, § 4b, ,30 Stat. 547 (V. S. Comp. St. 1001, p. .3423). as amended by 
Act Feb. 5. 1003, c. 487, § 3, 32 Stat. 707 (U. S. Comp. St. Supp. 1007, p. 
1025). 

[Ed. Note. — For otlier cases, see Bankrujitcy, Dec. I)ig. § 00.* 
For otlier defliiitions, see Words and Fhrases, vol. 1, p. 118 ; vol. 8, p. 
7502.1 

3. Bankruptcy (§ 63*) — Acts of Bankbuptcy — Admission by Dektor— Cor- 

porations. 

Where a Circuit Court appointed receivers of tbe property of a cor- 
poration, and grantert an injunction restraining its offioers and agents froni 
coniniencing or prosecuting any proeeeding "involving in any way the ])rop- 
erty «r proi)erty riglits" of the corporation, or incumbering orembarrassing 
the sanie, the subseiinent adoption by tlie directors of a resolution confes.s- 
ing its insolvency and stating Its willingness to be adjudged a bankrupt 
was a violation of the injunction, and nuauthorized, and did not constitute 
an admission by the corporation, which constitutes an act of baukniptcy. 

[Ed. Note. — For other cases, see Bankruptc.y, Dec. Dig. § 63.*] 

4. Bankruptcy (§ 18i{!*)— Conflictixg .Iurisdiction. 

Where a Circuit Court in a suit in equlty has taken possession by its 
receivers of the pro])erty of a nnmber of relatert public service corpora- 
tions operated as one, and is continuing the business in the same manner, 
a District Court, as a court oi; bankruptcy, will not, on pétitions against 
(uic or more of sucli corporations, make an adjudication of bankruptcy, 
and tlius interfère with the iiossession and administration of its property 
by the Circuit Court. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 18V..*] 

5. Bamkkuptcy (§ 72*)— Corporations Sijb.iect to Act— Nature of Corpobatf. 

Business — "1'up.ljc SiaivicE Corporation." 

An (-lectric comi)iiii.v, orgauized under the transportation law of New 
York, was engaged in transmitting and selling electricity for light and 
powcr to private cousumers and. Street railway lines in a number of towns 
ami villages, for wliicli it liart franchises. It also kept electrjcal supplies 
in stoi'c, wliich it sold eliiefly to its cousumers of electricity. It did not 
geiierafe electricit.v, and luul no ])Iaut for so doiiig. but purchased the 
Siinjc fi'om other ciu-iiorations, ailiiongh it owned its own transmission 
lines iind stations, ilclil, tliat it was a public service cor]ioration, and 
not princijjiiliy, if at ail, engaged in trading or mercantile pnrsuits, witlviu 
tlie liieaiiiiig of Bankr. Act ,Iuly 1, 1.S!)8, c. 511, S 4b. 30 Stat. 547 (U. S. 
(.!oinii. St. l;!l)1, [>. .■)423), as aniended by Act Feb. 5, 1003, c. 487, § 3, 32 

For othor cases see .same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Stat. 797 (U. S. Comp. St. Siipp. 1907, p. 102.J), and was not subject to ad- 
judication as au Involuntary bankrnpt 

[Ed. Note. — For other cases, see Banlîruptey, Dec. Dig. § 72.*] 

6. Bankkoptct (§ 72*) — Cobpokations Subject to Aot — Nature or Cokporatk 

Business. 

A eoi-i)oration, organized under tlie trans])ortation laws of New York, 
vvhicli owns and opérâtes a plant for generatiug electricity, wliicLi it 
trausniits by nieans of its own lines and sells cliiefly to municipal cor- 
porations for power and light, and to raiiroad and traction eomijanies for 
rnnning cars, is not engaged prlncipaJly in manufacturing, trading, or mer- 
cantile pursiiits, within the meauing of Bankr. Act .luly 1, Mii^H, c. 541, § 
4b. ;iO Stat. 547 (U. S. Comp. St. ]!X)1. p. B423), as amèiided t>y Act Feb. 
5, 1903, c. 4S7, § 3, 32 Stat. 797 (U. S. Comp- St. Supp. 1907, ]). 1025). 

[Ed. Note. — For other cases, see Bankruptcy, Doc. Dig. § 72.*] 

7. Bankruptcy (§ 76*) — Petitionihg Creditors— Persons Entitled to Joik 

IN Pétition. 

One wbo shipped goods to a corporation on its order, and billed and 
charged the same to said corporation, by which It was customarily paid, 
is not entitled to .loin in a pétition in bankruptcy against anotber cor- 
IMjration inerely because its stock was owned and its business eontrolle<l 
by the purchasing company, wliich fact did not niake the latter an agent, 
even though by its directions the goods were shipped to the subsidiary 
company. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 76.*] 

8. Bankruptcy (S 72*)— Corporations Sup.ject to Act— Nature of Corporate 

Business— "Enhaoed Pkincipally in Manufacturing, etc., Pursuits." 
A gas and electric comi)any, organized under the transportatiou laws of 
New York, havlng a franchise to maintain pipes and wires in the streets 
of a village and a contract for llfïhting its streets, which manufacturep 
gas and purchases or gener.ates electricity, both of which it transports or 
transmits and sells to its customers, its electrical business exceeding its 
gas business in volume and revenue, is not "engaged prlnclpally in manu- 
facturing. etc., pui'suits," within the meanlng of Bankr. Act Julv 1, 1808, 
c. 541, § 4b. 30 Stat, 547 (U. S. Comp. St. 1901, p. 8423), as am'ended bv 
Act Feb. 5, 1903, c. 487. § 3, 32 Stat. 797 (F. S. Comp. St. Supp. 1907, p. 
1025). 

[Ed. Note.' — For other cases, see Bankruptcy, Dec. Dig. § 72.* 
For otlier définitions, see Words and Phrases, vol. 8, p. 7050.] 

9. Bankruptcy (§ 72*)— Corporations Subject to Act— Nature of Cokporate 

Business. 

A gas com])any, which makes, transports through pipes, and sells gas to 
spécial customers within a Innitert area, is not prlnclpally engaged in 
eitlier manufacturing. trading, or mercantile pursuits, witliin the meanlng 
of Bankr. Act ,Tuly 1, 1898, c. 541, § 4b, 30 Stat. 547 (U. S. Comp. St. 1901, 
p. 3423), as anieuded by Act Feb. 5, 1903, c. 487, § 3, 32 Stat. 797 (U. S. 
Comp. St. Supp. 1007, p. 1025). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 72.*] 

10. Bankruptcy (§ 72*)— Corporations Subject to Act— Public Service Cor- 

porations. 

Bankr. Act Julv 1. 1898, c. 541, § 4b, 30 Stat. 547 (U. S. Comp. St. 1901, p. 
3423), as aniended by Act Feb. 5, 1903, c. 487, § 3, 32 Stat. 797 (U. S. 
Comp. St. Suin). 11K)7, p. 1025), does not include in the classes of cor- 
porations thereby made sub.iect to the act public service corporations or 
quasi public service corr)orations, such as water, gas, or electric companies, 
operati]ig under franchises. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 72.* 
What persons are subject to bankruptcy law, see note to Mattoon Nat. 
Bank V. First Nat. Bank, 42 C. C. A. 4.] 

•For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



936 173 FEDERAL REPORTEE. 

11. BANKRUrTCY (§ 78'') — INVOLUNTABY PliOOEEnlNGS— ElOnT Oï R.ECEIVEE TO 

CONTEST. 

Rcwivers appointert by a Oirciiit Court for tlie jn-oijerty of corporations, 
who are in i)()xsossion of tlio |n'<)])prty and coiulucling tlie business under 
orders of tlu! court, bave tlie rigUt to contest pi'ococdings in banljrui>tcy 
against siicli corporations. 

[Ed. Note. — For other cases, see Banlvrnjitcy, Dec. Dig. § 78.*] 

12. Baxk-ruftcy (§ 91*)— Tkvoutxtaky Proceedixos— Bukden dp I'roof. 

In involmitary i)roceeKtings in banlvruptcy against a corporation, the 
burden rests on tlie petitioncrs to prove by a t'air ))i'eponderauee of évi- 
dence tliat tlie corporation is witliin one of tlie classes against whicb 
sucli proceedings are authorized by tbe bankruptcy act. 

[Ed. Note. — For otber cases, see Bankruptcy, Dec. Dig. § 01.*] 

In Bankruptcy. Separate pétitions in the matter of the Hudson 
River Electric Power Company, of the Huclson River Electric Compa- 
ny, of the Hudson River Power Transmission Company, of the Sarato- 
ga Gas, Electric Light & Power Company, and of the Madison County 
Gas & Electric Company, alleged bankrupts. Pétitions disniissed. 

See, also, 167 Fed. 986. 

Thèse are flve independent proceedings, in a sensé, and still the same dé- 
termination tbat is reacbed in one sliould obtain lu ail for reasous stated. The 
main question is: Are the corporations Involved subject to the bankruptcy 
law? As the same questions, on sinillar facts, not identical, are Involved in 
each case, they will bc cousidered together. 

Abram J. Rose and George B. Curtiss, for alleged bankrupts (each 
case). 

James A. Van Voast, for a creditor in each case opposing adjudi- 
cation, except in the Saratoga Gas & Electric Co. case. 

Wyman S. Bascom (H. C. Todd, of counsel), for petitioning credit- 
ors in tludson River Electric Power Co. case. 

Henry W. Williams (H. C. Todd and C. S. Lester, of counsel), for 
petitioning creditors in Hudson River Electric Co. case. 

C. C. & C. S. Lester (li. C. Todd, of counsel), for petitioning cred- 
itors in Fludson River Power Transmission Co. and Saratoga Gas, 
Electric Light & Power Co. cases. 

James Moore, for petitioning creditors in Madison County Gas & 
Electric Co. case. 

RAY, District Judge. By purchase of stock and otherwise the cor- 
porations above named and the Hudson River Water Power Compa- 
ny, the Empire State Power Company, and the Ballston Spa Light & 
Power Company, eight corporations in ail, came under one ownership 
and management. They, and the companies as a whole, were organ- 
ized and combined to generate electricity and manufacture gas, and 
transmit and sell same to customers and consumers, in the main to 
corporations, municipalities, and railroads. Each was a public service 
corporation. Each was incorporated imder the transportation laws of 
the state of New York. While engaged in this business, and under the 
one management, and on the 2Gth day of October, 1908, a bill in equity 
was filed in the Circuit Court of the United States for the Northern 
District of New York, the district of the résidence of such corpora- 

•For other cases see same topic & § humber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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tions, and where they were carryinj:^ on business, alleging their insol- 
vency, unwise and prodigal management, etc., asking the appointment 
of a receiver and the winding up of the corporations. Each corpora- 
tion is heavily bonded, the bonds being secured by mortgages on the 
properties, and each has a large unsecured indebtedness. This bill was 
presented to the court some days before its filing, and an order to show 
cause and containing an injunction clause was issued. 

On the 31st day of October, 1908, George W. Dunn, Charles W. 
Andrews, and Milton Delano were appointée! receivers of the proper- 
ties of said companies and authorized to continue the business ; the 
allégation and gênerai concession being that ail the companies should 
be conducted as one, and the business conducted as one business en- 
terprise, as formerly. Since the institution of thèse proceedings in 
bankruptcy, permission has been granted to the parties interested to 
intervene in that suit and commence and prosecute foreclosures of the 
mortgages referred to, and such foreclosures hâve been instituted and 
the receivership extended to such foreclosure suits. A careful in- 
ventory and appraisal of the various properties has been made by such 
receivers, and appraisers duly appointed, and from such appraisal it 
appears that the value of the properties involved are as follows : 

lliirtson Hiver "Water l'ower Company 33,040,042 40 

Iludson Hiver Electric Power Companj' 3,r)2<;,0.'{7 0.'{ 

Iludson River Electric Company 852,80;! 80 

Iludson River Power Transmission Company 681,100 21. 

Empire State Power Company 3.57, (>54 73 

Saratoga Gas, Electric Light & Power Company 443.701 98 

Jladison County Gas & Electric Company 150,034 60 

Ballston Spa Light & Power Company 56,024 20 

Total $7,117,098 22 

This puts no value on the various franchises owned by the various 
companies. The inventoried value of the companies involved in thèse 
bankruptcy proceedings, exclusive of franchises not valued, is $3,654,- 
37G.80. There are litigations pending and conflicting claims as to the 
ownership of properties, or some of them, or some parts thereof, as 
between thèse companies, and their liability to creditors, etc. If placed 
in bankruptcy, it is quite certain that several trustées would be elected, 
and that almost interminable litigation would arise between them. It 
would in such event be difficult, if not impossible, to continue to oper- 
ate the companies as one whole until a sale, and the efifect upon a pend- 
ing effort to reorganize, protect ail, so far as practicable, and continue 
this vast and important business, cannot be foretold. 

While thèse considérations are not to affect or deter this court in 
making adjudications, if the companies are subject to the bankruptcy 
law, they are worthy of considération in determining the real purpose 
of Congress in enacting that law and the character of the corporations 
that are subject to adjudication. If ail corporations, including public 
service corporations and transportation corporations, had been included, 
the law would hâve been singularly and obviously incomplète and ineffi- 
cient, without the addition of many provisions to take care of impor- 
tant situations, for instance one like the présent. No pétition in bank- 
ruptcy was filed against either corporation until after the commence- 
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ment of the equity suit referred to. The pétition in bankruptcy filed 
against the Empire State Power Company, after tlie adjudication was 
opened by this court, was dismissed on évidence taken and the consent 
of the petitioning- creditors. 

The bill of complaint was filed, as stated, October 26, 1908, and an 
order to show cause why receivers should not be appointed issued, and 
made returnable October 36, 1908. Such order, duly served October 
24, 1908, also enjoined and restrained each of said companies, their 
agents, servants, employés, and officers, from commencing or prose- 
cuting either in the state or United States courts any action or pro- 
ceeding involving in any way the property or property rights of either 
of said companies, or incumbering or embarrassing the same. On the 
27th day of October, 1908, the day after such order to show cause, etc., 
was returnable, and several days after its service on the officers of the 
companies. the board of directors of the Hudson River Electric Power 
Company had a meeting and adopted the following resolution : 

"Uesolved. tliat this ouiipiuiy is UDîible to luiy ItH dcbts, iuul for that reasou 
is willins to be adjurticatert a i)aiikrni)t on tliat .itronnd. 

"t'urther resolved, that tlie secretary be autlioriy.ed to certify a copy of the 
above résolution for suoli use as uiay be required." 

A copy was furnished to aid a pétition in bankruptcy filed by certain 
alleged creditors, who thereupon instituted this proceeding. It is 
based on that resolution and allégation of insolvency. It is évident that 
some one was endeavoring to thwart the purposes of the suit in equity 
and interfère therewith, and that the directors either intelligently con- 
sented and violated the spirit of tlie injunction or were induced to take 
such action ignorantly. 

The Hudson River Electric Power Company was incorporated on 
or about December 28, 1903, under the transportation corporation law 
of the State of New York, the object of its formation being: 

"To maiutain, couduct. aud maiiage. in tlie state of New York and elsewbere, 
the business of s,'enei'atinK. uiauufaçturing, i)rodudng, purcUasins, selliufî, 
transniitriiij;. and dealing in electrioity ; the use of electricity for light. beat, 
and power; the carrying on of the business of lijrbtinjr by electricity, and usinjî 
it for beat and i)o\ver, in cities, to^Yns. aiul villages witlilu this state. and the 
streets, avenues, imlilic ])arks, and places thereof, and publie and private build- 
ings tbereiu. aud for the purjiose of such business to generate aud supply 
electricity, and to niake, sell, or lease ail machines. * * « and to la y. erect, 
aud constnict suitable wires and other conductors. with the necessary ]ioles. 
pipes, or other tixturos, in, ou, over, aud nuder the streets, * * * foi- c-on- 
ducting and distributiug electricity," etc. 

The évidence gives quite in détail what this corporation actually did, 
and it may be summarized fairly as follows : 

In 1904 and 1905 it constructed a steam electrical plant at L'tica, N. 
Y., for the génération of electricity, and was generating electricity and 
snpplying saine to one or more electric railroads. It acquired the site 
for same, constructed a tower transmission line from Ballston Spa to 
Amsterdam, N. Y., transmission lines from Utica to Clark's Mills, N. 
Y., substation building and apparatus at Amsterdam, and electrical ma- 
cninery and substation or Oriskany, Frankfort, and Little Falls, N. 
Y., and acquired the Freeman property at Glens Falls to cover and pro- 
tect water power and lands for a storage réservoir in Scandaga Valley, 
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N. Y. It lias also acqiiired franchises in Johnstown, Little Falls, Ft. 
Plain, and Nelliston. Tliis company also acquired and owns ail the 
capital stock of the Hudson River Electric Company, 30.000 shares,. 
2,108 shares of the capital stock of the Saratoga Gas, Electric Eight 
& Power Company, 7,000 shares of the capital stock of the Ballston 
Spa Light & Power Company, 2,900 shares of the Empire State Pow- 
er Company, 47,947 shares of the issue of 50,000 shares of the Hudson 
River Water Power Company, and the capital stock of the Madison 
County Gas & Electric Company, 1,820 shares, common stock. In 
April, 1905, after it had acquired thèse interests, or most of them, it 
took over the keeping of the books of ail the companies, and its offi- 
cers became the managing and controlling officers of ail the com- 
panies. 

Considered as a whole, as one corporation and business enterprise, 
the évidence shows conclusively and beyond ail doubt that the princi- 
pal business was generating electricity and transmitting it to consum- 
ers. The Hudson River Electric Power Company had a store in the 
city of Albany, with two employés, where it kept electrical supplies 
issued to the other companies as required. This company, from the 
opening of this supply store in 1905, to November 1, 1908, delivered 
supplies to the other companies in carrying on the business to the 
value of $426,376.17, viz. : Hudson River Water Power Company, 
.$8,045.82; Ballston Spa Light & Power Company, $10,764.04; Hud- 
son River Power Transmission Company, $2,301.41 ; Hudson River 
Electric Company, $54,102.77; Saratoga Gas, Electric Light & Power 
Company, $23,728.66 ; Empire State Power Company, $124,559.01 ; 
Madison County Gas & Electric Company, $20,330.06 ; for its own use, 
$132,200.68; and for use in gênerai offices of the companies and pro- 
rated to ail, to the value of $2,261.09. The gross sales and delivery of 
electrical energy by the Hudson River Electric Power Company for the 
1 2 months of 1907, from its own plant, were $153,332.96, and for the 
first 10 months of 1908, $136,945.72. The total gross sales of electric- 
al energy by such company and the subsidiary companies (the others 
named) for the 12 months of 1907, were $1,124,514.51, and for the finst 
10 months of 1908, $889,826.85. The Hudson River Electric Power 
Company owned no gas plant, except in the way mentioned, and in 
that way controUed the gas plants of the Saratoga Gas, Electric Light 
& Power Company and the Madison County Gas & Electric Company. 

The cost of the Utica plant was $950,000, and of the tower trans- 
mission line from Ballston to Amsterdam $250,000, including its other 
transmission lines. This company was engaged entirely in furnish- 
ing the public street lighting and the Utica & Mohawk Valley Railroad 
Company electrical power. It did no private lighting. Having cer- 
tain of the farm properties on hand, purchased to gain and control the 
water powers, it rented some of them, deriving a rental of $1,300 to 
$1,500 per year. The store in Albany was simply a distributing ware- 
house. This company, having control of ail the companies, and run- 
ning them as one whole and as a single business, established this to 
enable it to purchase large quantifies of material cheaper than if bought 
in small lots. When the management put supplies, etc., into the plant 
of a company, it charged up the cost to that company. 
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The bankruptcy lavv (Act July 1, 1898, c. 541, § 4, 30 Stat. 547 [U. 
S. Comp. St. 1901, p. 3423], as amendée! bv Act Feb. 5, 1903, c. 487, § 
3, 32 Stat. 797 [U. S. Comp. St. Supp. 1907, p. 1025]) provides: 

"Who niay Become Banknipts. (a) Any i)erson who owes clebts, except a 
corporation, shall be eulitlod to the beiiefits of thls act as a voluntary bank- 
rupt 

"(b) Any natural person, except a wage enriier, or a person engaged chiefly 
in farming or the tlllage of the soil, any unincorporated Company, ailtl any 
corporation engaged prlncipally in mannfactnring, trading, printlng, publish- 
ing, mlning, or mercantile pursuits, owlng debts to the amount of one thousaud 
dollars or over, may be ad.iudged an Involuntary bankrupt npon default or 
an impartial trial, and shall be subject to the iirovisions and entitled to the 
benefits of this act. Private bunkers, but net national banks or banks ineor- 
porated under state or territorial laws, may be adjudged involuntary bank- 
rupts. 

"The bankruptcy of a corporation shall not release Its ofîîcers, dlrectors, or 
stockholders, as svich. from any llability under the laws of a state or territory 
or of the United States." 

If we assume that generating electricity is manufacturing, and that 
transporting and selHng it is a mercantile ptirsuit, we may say that this 
Company was engaged principally in manufacturing and mercantile 
pursuits and is subject to be adjudicated a bankrupt, if public service 
corporations of this kind are subject to the law at ail. I am of the 
opinion that generating electricity is not manufacturing, and that trans- 
initting electricity over lines of wire to the consumer and delivering 
it for a considération is not a mercantile pursuit, within the meaning 
of the bankruptcy act. 

Electricity is a force of nature ; but, so far as I know, or am in- 
fo rmed, no one is able to take materials and by combining them and 
operating on them, producing chemical changes or otherwise, produce 
therefrom electricity. We are able to gather it, store it temporarily, 
measure it, apply it by mechanical means, cause it to run in currents, 
and by interfering witli such currents cause great beat and light, and 
exert mighty force in moving machinery and railroad trains, etc. But, 
so far as known, we cannot manufacture it. If by means of exciters, 
generators, so called, etc., operating by steam engines heated by coal 
or wood, we get electricity, we obtain the same resuit when we operate 
ail thèse by water power or any other power. We do not transform 
anything used in generating electricity into electricity. The coal is 
burned in running the machinery;, but it is not, nor is any part, con- 
verted into electricity. The water turns the wheels, but passes on 
without diminution or change. Do we gather it from the air or from 
the earth? If so, we simply separate a force of nature, an existing 
material, it may be, from other nlaterial things with which it is mixed, 
or by which it is surrounded, and then confine, store, measure, and use 
it. We do not manufacture it. So far as known, we do not change 
its form in any way. Its shape, form, constituent éléments, abiding 
places, are unknown. We know some of the things it will do, its 
manifestations. We generate, but do we manufacture, electricity? 

Gathering electricity from earth or air is like mining, but not min- 
ing. In mining coal, or lead, or gold, or silver, we find thèse things 
in the earth, surrounded or mixed with many other things. We sepa- 
rate the coal or métal from its surroundings by digging, picking, by 
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the application of water or mechanical means, and so gain control of 
the unmixed coal or métal; but we do not manufacture it. This was 
decided by the courts, and thereupon the bankruptcy law was amended. 
by expressly including mining corporations in the section quoted. This 
was a législative déclaration that to do what I hâve described is not 
manufacturing, within the meaning of the law. Within the author- 
ities the generating of electricity is not manufacturing. People ex rel. 
V. Roberts, 145 N. Y. 375, 377, 40 N. E. 7; People ex rel. v. Roberts, 
155 N. Y. 408, 411, 50 N. E. 53, 41 L. R. A. 228 ; Webster's Diction- 
ary, "Manufacturing;" Lawrence v. Allen. 7 How. 785, 12 L. Ed. 914; 
Tidewater Oil Co. v. U. S., 171 U. S. 210, 216, 18 Sup. Ct. 837, 43 
L. Ed. 139 ; Com. v. Northern Elec. Co., 145 Pa. 105, 22 Atl. 839, 14 
L. R. A. 107; Com. v. Edison, etc., Co., 170 Pa. 231, 32 Atl. 419; 
People V. Knickerbocker Ice Co., 99 N. Y. 181, 1 N. E. 669 ; Collier 
on Bankruptcy (7th Ed.) 104, 105 ; Byers v. Franklin Coal Co., 106 
Mass. 131 ; Butt v. Construction Co., 15 Am. Bankr. Rep. 515, 140 
Fed. 840, 72 C. C. A. 252 ; Hartranft v. Wiegmann, 121 U. S. 609, 7 
Sup. Ct. 1240, 30 L. Ed. 1012. 

If it be true, as said by Mr. Justice Brown, in Tidewater Oil Co. v. 
U. S., 171 U. S., at page 216, 18 Sup. Ct., at page 839 (43 E. Ed. 139), 
that: 

"The primary meaning of tlie word 'manufacture' Is soniething made by 
hand, as distinguished from a natural growth ; but, as machinery bas largely 
supplanted this primitive method, the word is now ordlnarily used to dénote 
an article upon the material of whlch labor bas been expended to malse the 
finished product. Ordinarily, the article so mannfactured talées a différent 
form, or at least subserves a différent purpose, f rom the original materlals ; 
and usually It is given a différent name. Raw materlals may be, and often 
are, subjected to successive processes of manufacture, each one of whlch is 
complète in itself , but several of which may be required to ;nake the final 
product," 

— and, as said by Bartlett, J., in giving the opinion of the Court of Ap- 
peals of the state of New York, in People ex rel. v. Roberts, 145 N. 
Y., at page 377, 40 N. E., at page 8, that "the process of manufacture is 
supposed to produce a new article by the application of skill and la- 
bor to the raw material," and the gathering, storing, preserving,' and 
preparing for market natural ice is not manufacturing, or, as said by 
Webster, in substance, that a manufacture — that is, the resuit of manu- 
facturing — is "anything made f rom raw materlals by the hand, by ma- 
chinery, or by art, as clothes, iron utensils," etc., and that shells cleaned 
by acid, then ground on an emery wheel, and some of them then etched 
by acid, and ail intended to be sold as ornaments, are not a "manufac- 
ture of shells," as was held by the Suprême Court of the United States 
in Hartranft v. Wiegmann, 121 U. S. 609, 7 Sup. Ct. 1240, 30 L. Ed. 
1012, it is impossible to hold, under the évidence in this case — that of 
the witness John D. Hilliard, conceded to be a compétent electrical 
expert — that generating electricity is manufacturing. What is the raw 
material operated upon, and how is anything that goes into or makes 
the electricity changed in form ? Who knows what electricity is com- 
posed of ? The witness said he did not, that he could not give a Chem- 
ical analysis of electricity, does not know of any one who can, and that 
there is no book that tells. He does say : 
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"ïlie energy of the combustion of tlie coal ii? triuisformed Into pU^etvieal 
ener^ry through the médium of tlip exi),ausiou of tlie steam in tlie ste;uii ousine 
and tlie passage of tlie uuisuetlc field by tlie armature bars." 

But this fails to make electricity a manufacturée! product. Later he 
said that ail the coal does is to make power to turn the wheel of the 
engine, which turns the wheels of the electrical machinery, and that 
it makes no différence whether the machine that produces the power is 
a steam engine, a water wheel, or a windmill. It is true that in People 
ex rel. v. Wemple, 129 N. Y. 543, 39 N. E. 808, 14 L. R. A. 708, the 
Court of Appeals of New York held that a domestic corporation or- 
ganized under the gênerai manufacturing act, engaged in producing 
electricity and supplying it to customers, was a manufacturing cor- 
poration within the meaning of that act, exempting manufacturing cor- 
porations from taxation until 1889, when electric lighting companies 
were taken ont of the exemption clause. It would be tedious to quote 
the opinion in that case and point, out the process of reasoning upon 
which the court proceeded. It is sufficient to say that it is clear the 
case is not authority for holding thèse companies to be "manufacturing 
companies," within the meaning of the bankruptcy act. 

But it is said this corporation, the Hudson River Electric Power 
Company, was engaged principally in a mercantile pursuit. It was 
transmitting and selling electricity, or electrical power, more properly, 
and also furnishing to the so-called subsidiary companies electrical sup- 
plies of ail kinds. But there was no sale by this company or purchase 
by the others. Having gained control, this company supplied ail the 
companies so controlled, ran their business as its own, and kept track 
of what was earned by each, or the plants of each, and what it cost to 
operate them, and the supplies, etc., furnished. This was not a mer- 
cantile pursuit. So, transmitting and disposing of the electrical ener- 
gy, as this was done, was not a mercantile pursuit, within the meaning 
of the bankruptcy law. Furnishing thèse supplies in its own business, 
which it was conducting, and using them to keep the varions plants in 
opération, while charged up to the accounts of the respective companies, 
did not make this corporation a mercantile corporation, or this a mer- 
cantile pursuit. A corporation is engaged in cutting timber and logs 
from its own lands, transporting them to market, and delivering them 
to its customers, with whom it has spécial contracts. Is this a mer- 
cantile pursuit ? I think not, in the ordinary meaning of the word, and 
certainly not within the meaning of the bankruptcy act. Is a farmer 
who raises produce on his own farm for the market, as ail do, produces 
milk, butter, or cheese from his dairy for sale, and who sells same to 
spécial customers, engaged in a mercantile pursuit, or in trading, with- 
in the meaning of the bankruptcy act? I think not. Zugalla v. In- 
ternational Mercantile Agency, 16 Am. Bankr. Rep. 67, 142 Fed. 927, 
74 C. C. A. 97. Thèse persons are not engaged in buying and selling 
commodities. 

The attorney for the petitioning creditors contends in his brief that 
"this corporation was organized to engage in manufacture, trade, and 
commerce." I do not so understand. He cites one case only to sus- 
tain his contention that this is a manufacturing and trading corpora- 
tion, that of Re Tecopa Mining & Smelting Co. (D. C.) 110 Fed. 120. 
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If in smelting we simply separate the gold, or silver, or copper, from 
its surrounclings, the material with vvhich it is mixed, by melting the 
ore, I question wliether it is engaged in manufacturing within the 
meaning of tlie law. But it is unnecessary to question or discuss the 
authority of that case. Clearly we do not, so far as appears, produce, 
or hberate, or gather, electricity by smelting or any similar process. 

It is contended that this corporation committed an act of bankrupt- 
cy, in that on the 31st of October, 1908, receivers were appointed and 
put in charge of its property by the Circuit Court of the United States 
in the equity action mentioned, on cliarges of insolvency, mismanage- 
ment, etc., and that such receivership was not terminated, etc. This is 
denied by the opposing parties. That suit is at issue, but has not been 
tried. No judgment has been pronounced. No adjudication of insol- 
vency has been made. The receivers were appointed, and are in pos- 
session of the property, to protect and préserve it pendente lite, not as 
owners, and were appointed under the gênerai equity powers of the 
Circuit Court of the United States. Within the authority of Zugalla 
v. International Mercantile Agency, 16 Am. Bankr. Rep. 67, 142 Fed. 
927, 74 C. C. A. 97, this was not an act of bankruptcy. 

By resolution, after the commencement of that suit and the service 
of the injunction, the board of directors, as stated, adopted a resolution 
confessing its inability to pay its debts and signifying its willingness 
to be adjudicated a bankrupt on that ground. When that resolution 
was adopted the Circuit Court of the United States had taken juris- 
diction, issued an order to show cause why a receiver should not be 
appointed, and enjoined the directors of the company from commenc- 
ing or prosecuting any proceeding "involving in any way the property 
or property rights of either of said companies, or incumbering or em- 
barrassing the same." The. adoption of this resolution was, as stated, 
the very foundation of the bankruptcy proceedings, which sought to, 
and in their efïects, if carried on, would, take the property of the cor- 
]3oration from the hands and control of the Circuit Court. Thus would 
necessarily arise, as there has arisen, a conflict of jurisdiction between 
the Circuit Court of the United States and the District Court of the 
United States sitting and acting as a court of bankruptcy. This act 
of the directors clearly was a step, and a necessary step, in the com- 
mencement of a proceeding which "involved" the property of the cor- 
poration and "embarrassed" the same. 

I am of the opinion, and hold, that under such circumstances and con- 
ditions the act of the board of directors was an unauthorized act, in- 
valid, and not an admission by the corporation constituting an act of 
bankruptcy. "Where the bringing or continuing of légal proceedings 
is prohibited by injunction, any steps. although merely preliminary or 
incidental, taken for the purpose of bringing or continuing such pro- 
ceedings, constitute a violation of the injunction." Before any adjudi- 
cation could be made, the Circuit Court had taken actual possession of 
the property, and now has such possession. If the commencement of 
such an equity suit as mentioned in the Circuit Court of the United 
States for such a purpose and the proceedings taken constitute an act 
of bankruptcy, which, taken advantage of by other creditors, aided 
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by the directors uncler injunction, resuit in ousting tlie Circuit Court of 
the United States, we hâve an anomalous situation. 

In sucli a case as this, or thèse eight corporations in ail, only five 
involved in tlie varions bankruptcy proceedings, there is every reason 
for holding that the jurisdiction and control of the Circuit Court 
should not be ousted or supersefled by the bankruptcy proceedings. At 
the time the equity suit was commenced, the eight were being conducted 
as one. It was not a merger or a monopoly, but was done for the ben- 
efit and advantage of ail. The Circuit Court has determined that the 
business should be continued, and the same is being continued as one 
business; the accoures being kept separate. With one receivership, 
and in one proceeding, the affairs of the eight corporations can be 
wound up, the creditors ascertained, their rights adjusted and pro- 
tected, and the property sold and distribution made. In bankruptcy 
we must hâve eight separate proceedings before possibly (and proba- 
bly) eight référées, with eight (and it may be twenty-four) trustées, 
and at least eight sets of attorneys representing them. I can see no 
end to the complications that would arise in such event. 

Again, the powers of the Circuit Court as a court of gênerai ju- 
risdiction, witii broad equity powers, having control of ail intervening 
suits affecting the property, are much more ample and efficient in such 
a situation. Considering ail this, it seems to me clear that the law will 
not sanction or permit adjudications in bankruptcy against thèse cor- 
porations, based on the voluntary acts of their boards of directors, 
respectively, when under the injunction of the Circuit Court of the 
United States prohibiting them from instituting any proceeding which 
would involve the property or property rights of either of thèse cor- 
porations or embarrass same. It cannot be that such acts, which plain- 
ly violate the injunction of the court, are valid and binding on the 
court. For this court to recognize the validity of such acts of the di- 
rectors, and enforce them, would be to aid and make effectuai their 
violation of the injunction of the Circuit Court. An injunction must 
be obeyed in its spirit as well as its letter. 

Without taking time or space to cite ail the authorities, attention 
is called to the rules of law as stated in 32 Cyc. 1016, 1017, 1035, and 
the many cases there cited. It is there said : 

"Acts Constituting Evasion. — (a) In General. No subterfuge, amonnting to 
a siibstantial violation of an in,1unetion, will be allowed to suceeed siniply be- 
cause not eontrary to the letter of tlie proliiliitory cbuise. * * * 

"Particular Acts. — (a) lîritiging or Contiuuing Légal Proceedings. Where 
the bringing or continuing of légal proceedings is prohibited by injunction, 
any steps, although nieroly preliminary or incidental, taken for tlie ])ur])ose of 
bringing or continuing such proceedings, coustitute a violation of the injunc- 
tion. 

"Undoing the Wrong. Where défendant has interfered with property in 
violation of an injunction, he may be required to restore the ijroporty to its 
former condition." 

And in Seligson v. Collins, 64 Tex. 315, it was held that: 

"An exécution • * • issued in violation of a peuding injunction Is vold, 
and will not support a title made under it." 

The same is held in Morris v. Bradford, 19 Ga. 537, and Farnsworth 
V. Fowler, 1 Swan (Tenu.) 1, 55 Am. Dec. 71,8, In Byne v. Byne, 54 
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Ga. 257, défendant took possession of land in violation of an injunc- 
tion, and the court directed the sheriff to restore the possession. 

If necessary, I tliink a contempt proceeding against ail such di- 
rectors would lie, and that the Circuit Court would hâve power to com- 
pel them to assemble and rescind such resolutions, adopted in the very 
face of the injunction. But I do not think that necessary, as the Cir- 
cuit Court, having possession of ail the property and jurisdiction of 
ail the parties, may protect that jurisdiction and possession; and this 
court, fully informed of the facts by the record before it, should take 
no step in récognition or aid of acts violating the order of that court. 
In Ex parte Tyler, 149 U. S. 164, 13 Sup. Ct. 785, 37 L. Ed. 689, the 
court, by Mr. Chief Justice Fuller, pointed out' distinctly the jurisdic- 
tion and power of a court where a receiver bas been appointed. He 
said : 

"No rule is better settled tlian that, wliere a court has appointecl a r««eiver. 
his possession is the possession of the court, for the beneflt of the parties to 
tlie suit and ail eoneemed, and caunot be dlstui'bcd without tlie Icave of the 
court, and that, if any person, without leave, iiitentionally interfères with 
such possession, he necessarily commits a contempt of court, aud is liable to 
punishment therefor." 

Hère we hâve no confîict between the courts of the United States in 
bankruptcy and the state courts, where, in such matters, the laws of 
the United States are paramount, but one between différent courts of 
the United States, both acting under the Constitution of the United 
States and the laws of Congress enacted by virtue thereof. It seems 
to me that a décent respect for the authority of the Circuit Court de- 
mands that the District Court, acting as a court of bankruptcy, refrain 
from recognizing and enforcing acts of parties within its jurisdiction 
donc in violation of the orders of that court. If where parties bave in- 
terfered with property, or done acts which, if recognized as valid, will 
interfère with property, in violation of an injunction, they may be re- 
quired to restore the property to its former condition (see authority 
cited, and In re Fortunato, 123 Fed. 622, 635 ; 1 Beach on Injunctions, 
p. 291, § 281; Woodley v. Boddington, 9 Simons, 214; Daniel v. 
Ferguson, 2 Ch. 27), it seems to me that a court of concurrent juris- 
diction in some matters, but subordinate in others, advised of the 
facts, may refuse to recognize such acts, and thus refuse to consum- 
mate the injury against which the injunction was directed. If such 
acts are void, as was held in Seligson v. Collins, Morris v. Bradford, 
and Farnsworth v. Fowler, supra, that ends the contention, and this 
court is bound to regard the resolutions referred to as void and of no 
force. 

We come, then, to consider the facts in the other cases, regarding the 
other corporations, involved hère, that we may see how far they are 
within the propositions stated and decided. 

Hudson River Electric Company. 

This is one of the défendants in the equity suit referred to. The 
corporation was organized under the transportation law of the state of 
New York, and the purposes of its organization, as recited in the ar- 
ticles of incorporation, are substantially the same as those recited in 
173 F.— 60 
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the case of the Hudson River Electric Power Company. It is not nec- 
essary to quote them. This company lias not, however, engaged in the 
generating or collection of electrical energy, and had no ])lants or 
facilities for so doing, but lias confined its opérations exclusiveiy and 
wholly to the transmission and distribution of electrical energy or 
electricity. It cannot be clainied, therefore, that it is a mannfacturing 
corporation, or one engaged in manufacturing. It has franchises from 
some fifteen towns and villages, including two or more cities. Under 
them it was given power to erect and maintain necessary pôles and 
vvires, and other structures necessary, over. upon. and along public 
streets and highways, for the transmission and distribution of electri- 
cal power, and has done so in certain places. Its distribution has 
been to towns and villages and cities, and the inhabitants thereof, and 
lo companies running cars. It is decidedly a ijublic service corpora- 
tion in its actual business. It has purchased its electrical power from 
the Hudson River Water l'ower Company. Hudson River Power 
Transmission Company, and the Kane's Falls Electric Company. Dur- 
ing the first ten months of the year 1908 there was furnished to said 
Company the following: 

K.V Hudson River Wiiter T'ower ('«iviiuiny ."■).411.222 K. W. H. 

By ITudson Rivor l'ower TmiisiiiiNsidii ('oiiipany 85.007 K. W. II. 

lîy Kiuie's Falls Klcctrlc Coin))iniy .'î!)(!,!>75 K. W. H. 

Total 5,891,104 K. W. II. 

The rate paid thcrefor was onc cent pcr K. W. IL, or $,')8,941.04. 
This was distributed to !.()!) 4 customers over overhead distribution 
System at Watervliet ; overhead and underground System at Glens 
Falls : overhead System at Green Island and Lake George ; transmis- 
sion lines, pôle 1G(), to Watervliet: Watervliet to Troy, Watervliet to 
Lathams, Lathams to Ludlen S. & S. Company, and Geyser Station to 
Hudson River Railway Company line ; one circuit on Hudson River 
Power Transmission Comjiany pôles, Alplaus to Schenectady, and 
two circuits on same, Watervliet to Albany ; also an underground Sys- 
tem in the city of Albany. It had a substation, site building, and elec- 
trical apparatus at Glens Palis, N. Y., at Watervliet, N. Y., at Cohoes, 
X. Y., Albany, N. Y., Ballston, N. Y., and switch bouse sites at Al- 
plaus, N. Y., and Saratoga, N. Y., and other small i^roperties. During 
the first ten months of the year 190<S the gross earnings of the Hudson 
River Electric Company for electrical energy delivered was as fol- 
lows : 

Lisht. imltlic and i)rivate .$ a0.1S4.4;', 

I"o\\er. imlilic and piivato .50.,'i.54.01 

Municii)nl stre^t lisJllitini;. arcs 12.4."iS.."!5 

Municipal Street lifilitinj,'. incantU'scent l.'i.UIf 

Total !f 111, 010.:!!) 

There was a contract betvveen the Hudson River Electric Company, 
the Hudson River Water Power Company, and the Hudson River Pow- 
er Transmission Company to furnish electrical energy to the General 
Electric Company at Schenectady, N. Y., and during the first ten 
months of 11)08 the Hudson River Electric Company furnished energy 
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under that contract that was not paicl for to the amount of $260,000 
or $270,000. This company also sold electrical supplies and wired 
houses for electricity at Glens Falls, Watervliet, and Cohoes, main- 
taining a store at each of thèse places. The gross sales during the 
time mentioned was $8,484.22, including charges made for wiring 
donc by the company. The Hudson River Electric Company also owns 
the stock of the Hudson River Power Transmission Company. The 
stores mentioned were, in reality, dépôts of supplies used as follows : 
When the company secured a new customer for electrical energy, or 
light, or power, it wired his building or buildings, putting in the neces- 
sary fixtures, taking the material from its stores or dépôts. There- 
after the customer, if he desired, could get new or additional supplies 
from the same place. But very little was sold to outsiders. 

The question presented is : Was this company engaged principally 
in trading or mercantile pursuits, within the meaning of the bankruptcy 
law? It, of course, first purchased its materials and supplies. It pur- 
chased its electrical energy or electricity, the terms being used synony- 
mously. It transported it by electrical lines of vast extent to distrib- 
uting points. It had distributing points and machinery for making dis- 
tribution, and it distributed it by transportation on lines of wire, etc., 
over a vast area of country, as well as over thousands of miles of 
streets and avenues in cities and villages. In view of many authorities, 
especially In re New York & New Jersey Ice Lines, 147 Fed. 214, 
77 C. C, A. 440, and In re Wentworth Lunch Co., 1.59 Fed 413, 8G 
C. C. A. 393, decided by the Circuit Court of Appeals in the Second 
Circuit, and Zugalla v. Int. M. Agencv, 16 Am. Bankr. Rep. 67, 142 
Fed. 927, 74 C. C. A. 97, and In re New York & W. Co. (D. C.) 98 
Fed. 711, as well as on gênerai principles, I must hold that this corpora- 
tion was not engaged principally, if at ail, in trading or commercial 
pursuits, within the meaning of Bankr. Act July 1, 1898, as amended, 
and is not, therefore, subject to be adjudicated a bankrupt. Really, its 
main and principal business was that of transporting electrical power, 
although the évidence does not point out this fact clearly, by showing 
the cost or value of the transportation lines and the cost of operating 
same. It does show purchases by this corporation in 1908 of electrical 
power at a cost of $58,941.04, and a sale thereof. transported and de- 
livered, for $111,010.39 generally, and $260.000 additional to the Gen- 
eral Electric Company, or $361,010.39 in ail. 

It is argued by the attorney for the petitioning creditors that trans- 
portation companies may be adjudicated bankrupts ; but, in view of 
the fact that the bankruptcy act itself points out and names the par- 
ticular classes of corporations that may be adjudicated bankrupt, I 
am quite clear that ail others are excluded. I know of no principle of 
law that will permit their inclusion in the list, unless actually engaged 
principally in manufacturing, trading, or mercantile pursuits. This 
has been many times decided. 

Hudson River Power Transmission Co. 

This, also, is one of the défendants in the equity suit referred to. 
It was incorporated under the transportation law of the state of New 
York. Its plant is situated at Mechanicsville, N. Y., on the Hudson 
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river, in the town or village of Half Moon Bay. The corporation owns 
a wàter power plant, with steam auxiliary, for the purpose of gener- 
ating electricity or electrical power, and that is the business done at the 
plant. It also owns transmission lines, for transmitting electrical pow- 
er, extending from Mechanicsville to Alplaus, and from Alplaus to the 
Mohawk river at Schenectady, from Medianicsville to Watervliet, and 
from there to the city of Albany. During the year 1898 the power 
generated at this plant was delivered to the United Traction Company, 
running electrical street cars, the Albany Electric Illuminating Com- 
pany, and the Troy Gas Company, and a few other customers, for the 
account of the Hudson River Electric Company, which company re- 
ceived ail the moneys for ail the power mentioned. Its stock was 
owned by that company, whose officers managed it and its business. 
This corporation has numerous franchises for its varions lines for 
crossing and passing on public streets and highways. The Albany Elec- 
tric Illuminating Company furnishes light and power both to the 
public and private individuals in the city of Albany, and, as stated, the 
traction company runs street cars in Albany, Troy, Cohoes, and Water- 
vliet. In short, the Hudson River Power Transmission Company is 
a public service corporation. It made reports to the Public Service 
Commission. There were no contracts between the Hudson River 
Electric Company and the Pludson River Power Transmission Com- 
pany. The said electric company furnished supplies to the said trans- 
mission company, but charged. up in the accounts no profit — simply 
the amouiït it paid for them. The purposes of the organization of 
the said transmission company were: 

"The development, use, sale, and transfer of electrical power, light, and 
hcat, and, for the purpose of producing and generating such power, light, 
iind heat, the construction, opération, and use of a daiu or dams in the, Hud- 
son river and elsewhere, and also, in connection with such purposes, the con- 
struction, opération, and use of power houses, plant, machinery, buildings, 
niills, factories, and such other structures or nieans as may be désirable or 
necessary for the development, use, sale, and transmission of i)ovver, light, 
and heat as aforesaid." 

It is about 14 miles from Mechanicsville to Albany by way of Water- 
vliet, and 17 miles from Mechanicsville to Schenectady. The évidence 
shows that the Hudson River Power Transmission Company was en- 
gaged principally in transporting— transmitting— electrical power and 
dehvering it to municipal corporations for power and light and to a 
railroad or traction company running cars for the accommodation of 
the public in and between thèse cities, as well as other places. I hold 
that it was not engaged principally in manufacturing, trading, or mer- 
cantile pursuits, within the meaning of the bankruptcy act quoted from. 

It is urged that the pétition cannot be maintained, for the reason it 
is not filed by three creditors of the Hudson Rivei Power Transmission 
Company. I think this contention is sustained by the évidence. The 
pétition was filed November 4, 1908, by the Eudlow Valve Manu- 
facturing Company, claiming to be a creditor to the amount of $270 
for goods, wares, and merchandise alleged to hâve been furnished in 
1908, the Knowlson & Kelley Company, claiming to be a creditor to 
the amount of $235 for goods claimed to hâve been furnished the same 
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year, and Charles E. Hurd, claiming to be a créditer to the amount 
of $90.40 for goods, wares, and merchandise sold the same year. No- 
tice was duly given to thèse alleged creditors to produce their books, 
etc., showing their deahngs with the transmission company, if any, 
and showing their sales, etc., of the goods mentioned in their claims. 
They failed and declined to produce them, and gave no valid or satis- 
factory reason for not producing them. The claim is that the goods, 
etc., were ordered by, sold, and delivered to the Hudson River Electric 
Power Company, the managing and controlling company, and on its 
crédit, and not to the transmission company, although used for the 
running of the business at the plant of that company. 

The petitioners claim that the goods, wares, and merchandise were 
ordered and purchased, in fact, by the Hudson River Electric Power 
Company as a mère "purchasing agent" of the transmission company, 
and for it, and that the transaction was actually between the vendors, 
the petitioners, and the transmission company acting through its "pur- 
chasing agent." If this is true, the petitioners hâve a claim, undoubt- 
edly, against the transmission company. The only foundation of this 
claim is that the goods were ordered and the purchases were made 
as follows : First, at the station or plant where the supplies or goods 
were required for use, the servant, employé, or officer of the Hudson 
River Electric Company, the controlling company, having the matter in 
charge for that company, and under its control and direction, would 
make out a réquisition, stating what was wanted and where, and sign 
same. This would be marked "O. K." by another employé, and there- 
upon an order would be sent to the person or firm or company from 
whom the purchase was to be made. Thèse orders read as follows, 
omitting unnecessary language : 

"Purchasing Department, Hudson River Electric Power Company, 

Albany, N. Y. 

"Glens Falls, N. Y., [date!. 
"[Address]: Send us for (plant or place and description of property). 
"Yours truly, Hudson River Klectric Power Co., Purchasing Agent." 

There was no direction to send the goods ordered for or on account 
of the Hudson River Power Transmission Company. On receipt of 
the order, the petitioner the Ludlow Valve Manufacturing Company 
answered to the Hudson River Electric Power Company, in the case 
of the item claimed, $3.53.88, of July 13, 1908, as follows : 

•Troy, N. Y., May 27, 1908. 
"Grentlemen: We acknowledge receipt of your order No. B-HTSl, and will 
make complète shipment on or before June 20th. Our shop order îso. 306. 

"Sturgess Engineering Dept. 

"ïhe Ludlow Valve Mfg. Co. 
"Hans Schwartz." 

The said goods were sent about July 13th, with the following bill : 
"Sturgess Engineering Dept, Trade-Mark Ludlow. 

"The Ludlow Valve 3Ifg. Co.: [Description of goods dealt in, and direc- 
tions as to receipt, etc.] Office and Works, Foot of Adams St., 

"Troy, N. Y., U. S. A., July 13, 1908. 

"Sold to Hudson River Elec. Pr. Co., Glens Falls, N. Y. 
[Description of goods and value] $253.88." 



i)50 173 FEDERAL REPORTER. 

The same form of order and llie same bills in form. etc., were sent in 
case of the two other items. There had been many other purchases of 
this Company made in the same way, and payaient had been made by 
checks of the Hudson River Electric Power Company, not by the check 
of the transmission company. There is no évidence that the Hudson 
River Electric Power Company was the agent of the transmission Com- 
pany. It owned the stock of that company, and by its ofïicers ran its 
business, as it did that of the six other corporations, having gained con- 
trol by ownership of stock. So far as appears, the directors and offi- 
cers of the transmission company had nothing to do with thèse pur- 
chases. The Ludlow Valve Manufacturing Company, so far as ap- 
pears, had no knowledge or information of the relation of thèse cor- 
porations. Clearly it gave crédit to and charged the goods to the 
Hudson River Electric Power Company, and clearly that company 
recognized the transaction as a sale to it and on its accovmt, and ac- 
knowledged it had purchased the goods of the valve company, and rec- 
ognized the valve company as its créditer. The one corporation was 
not the agent of the other. Const. Co. v. Richmond, etc., R. Ce. 68 
Fed. 105, 108, 15 C. C. A. 289, 34 L. R. A. G26, cited and approved 
in Re Watertown Paper Co. (C. C. A., 2d Circuit) 169 Fed. 256. In 
that case it is held: 

"Nelther does the faet that the one corporation exerci.seil a eontrolliiig in- 
fluence over the otlier, thron^h the ownership of its stock, or througli tlie- 
ideiitity of stockliolders. oi)erate to uiake either tlie aident of tlie ijther, or t.o 
merge the two corporations into oue." 

Great stress is laid upon the use of the words "Purchasing Agent." 
The petitioners claim that they necessarily imply a principal for whom 
the agent was acting, separate and distinct from the agent ; that, as a 
corporation cannot be an agent for itself, the necessary légal inference 
is that the Hudson River Electric Power Company, in purchasing thèse 
goods, was acting as the agent for a principal, the Hudson River Pow- 
er Transmission Company, inas-much as the goods were directed to be 
shipped to that company at Mechanicsville. As ail this appeared on the 
face of the order, it seems strange, if the contention be correct, that the 
valve company did not so understand and bill and charge the goods to 
the transmission company. But it did not, and it is évident that the 
seller did not understand the words "Purchasing Agent" as indicating 
or connoting any agency of the kind mentioned. It is évident the valve 
company understood the words correctly, and as implying, as the fact 
was, that the Hudson River Electric Power Company was the efficient 
cause, the corporation having the power to act, the acting corporation. 
See primary meaning of "agent," Century Dictionary, "Agent." 

Among ail the eight corporations this was the only active one. The 
use of the.se words properly gave notice to the world which was the 
acting and active corporation, and did not necessarily imply that it was 
acting as the agent for the others or for either of them. The same 
facte substantially obtain regarding the claim of Knowlson & Kelley 
Company. I must hold, tinder the évidence, that neither Ludlow Valve 
Company nor Knowlson & Kelley Company are creditors of the Hud- 
son River Power Transmission Company. 
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Saratoga Gas, Electric Light & Power Company. 

For brcvity, this corporation will be referred to as the Saratoga 
Company. The pétition was filed against it on the 4th day of Novem- 
ber, 190R, four days after it had passed into the possession and under 
the control of the receivers appointed in the equity suit before men- 
tioncd. On the 2d day of November, two days thereafter, and with 
the injunction first granted and tliat contained in the order appointing 
the receivers in full force, the directors of this corporation held a meet- 
ing and adopted a resolution, viz. : 

"Meeting of the boarcl of directors of tlie Saratoga Gas, Electric IJsht & 
l'ower Coiupaiiy, held at the ofhte of tlie eompaiiy ou the 2d day of November, 
190S. 

"Mr. Ashlcy in the chair. Pros(>nt: Eliiier J. West, Patrick F, Roolian, 
Charles E. l'arsoii, Ilarry B. Aiistin. 

"On motion, duly made. seeonded, and earried, it was resolved. tliat this 
eonipaiiy Is unable to pay its debts, and for that reason it is willins; to be ad- 
judieated a banlîriipt U])on tliat };romid. It is further resolved, tliat the 
«ecretary be authorized to certify a copy of this resolution for such use as 
inay be required. 

"Meeting adjourued. H. B. Austin, Secretary." 

This Company is engaged in making gas, and has, or had, an elec- 
trical plant, and is engaged in transmitting or transporting and furnish- 
ing both gas and electricity for lighting the streets, avenues, public 
parks, and public and private buildings of the village and town of 
Saratoga Springs, N. Y., and has laid and erected and constructed 
suitable wires and conductors, and pipes, gas mains, etc., for conducting 
and transmitting both gas and electricity in, on, and over the public 
streets, etc., of such village and town, as specifically authorized by its 
articles of incorporation to do, We bave cjuestions involved hère not 
presented in the cases already considered. This corporation is one of 
the eight défendants in the ecjuity suit named. Its stock is owned 
or controlled by the company before named. It has a contract with the 
village for lighting its streets. The electrical transmission wires are 
on pôles, of which there arc 1,-100, and cover ail the principal streets 
and alleys of the village. There are some 25 miles of gas mains. Some 
of the public buildings and places are lighted with gas, The proof 
shows, and it has been also judicially decided, that this corporation is 
engaged in the public service, and is amenable to the supervision and 
authority of the Public Service Commission. Village of Saratoga 
Springs' v. Saratoga Gas, Light & Power Co., 191 N, Y. 123, 83 N. 
E. 693, 18 E. R, a' (N. S.) 713. It obtains its electrical power from the 
Pludson River Water Power Company, one of the défendants in the 
equity suit mentioned. In 1907 its electrical earnings were $68, 594.7(5, 
while its gas earnings were ■$64,111,^(0. In 1908, up to the receivership, 
its electrical earnings were .$49,458.84, and its gas earnings $47,321,91. 
It also had a supply store of the same description and used for the same 
purposes as those already mentioned in the case of the Hudson River 
Electric Company, but includes gas pipe and fixtures. It furnished 
from this store in 1907 $15.367.72. and in 1908 $6,024,89, of electric 
and gas appliances and supplies to its customers. This, of course, is a 
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inere incident to its main business, and docs not cliange its gênerai cliar- 
acter. Taking the fii;ures, it is évident that the iirincipal business of 
this corporation bas been and is tbat of transniitting- and supplying 
clectricity or electric power. It manufactures gas, and when that gas 
was transported to tlie consumers tbe rcceipts therefor in 1908 were 
$47,331.91. 

Tbe corporation (doing business under tlie management and control 
of the other company, beretofore named) was organized under and 
pursuant to the transportation laws of the state of New York. Its 
articles of incorporation so state, and this fact was acbnitted. It may 
be conceded that a corporation engaged solely in tbe making of gas for 
illuminating purposes is engaged in manufacturing; that is, tbat mak- 
ing gas is manufacturing. But when to this we add tbe transportation 
thereof, and the business of purchasing, transporting, and supplying 
electrical energ}^, whicli electrical business exceeds in vohtme and reve- 
nue the gas business, it becomes clear that tbe corporation is not 
principally engaged in manufacturing. Is it engaged principally in 
trading or mercantile pursuits, within tbe nieaning of section 4 of tbe 
bankruptcy act quoted? I cannot reconcile in my own mind or judg- 
ment tbe idea of sucb a business being either "trading" or a "mer- 
cantile pursuit." A transportation corporation, if transportation be ils 
principal business, is not amenable to the bankruptcv lavv. In re New 
York & Westcbcster Co. (D. C.) 98 Fed. 711. Tbât corporation was 
engaged in gathering, storing, and supplying, through water mains, 
watersheds, réservoirs, and pipes, water to both the public authorities 
and private individuals. Water companies, as is well known, may pur- 
chase water rights, and even water, for emergencies. Water is not 
generally regarded as a commodity, commercially speaking. But wdiy 
is it any less a commodity than gas or electrical power? Illuminating 
gas and electrical power are found in large quantities in nature; gas 
in many localities, electricity everywhere. If tbe génération of clec- 
tricity is but the gathering of it from earth or air, it is no more manu- 
facturing than tbe gathering of water. As both are sold to individuals 
and the public for public uses and to subserve the wants of man, tbe 
one is as much an article of trade and commerce as the other. Bouvier 
tbus defines "merchandise": 

"Mei-cliandise (Lat. merx). A term Includlng ail those tliings which mfr- 
cliants sell, either Wholesale or retall, as dry goods, hardware, groeeries, 
drugs, etc. It Is usuall.v applled to Personal ehattels <ui1.f, and to tliose which 
are not requlred for food or immédiate support, but sueli as reuiain aller 
having been used, or which are nsed only by a slow coiisumption. See l'ar- 
dessus, n. 8 ; Dig. 13, 3, 1 ; 19, 4, 1 ; 50, IG, (36 ; 8 Pet. 277 ; (> Wend. (N. Y.) .335. 
Mère évidences of vaine as tiank bllls, are not mei'ohandise. 'ïhe fact tluit 
a thing is sometimes bonght and soid does not niake It merchandise.' Story, 
J., 2 Story, C. O. 10, 53, 54. See 2 Mass. 4G7; 20 Pick. (Mass.) 9; 3 Mete. 
(Mass.) 307 ; 2 Parsous, Contr. 331, note 'w.' " 

The Century Dictionary tbus: 

"lu gênerai, any niovable ohject of trade or traffic ; that wliich is passed 
from hand to hand b.y purchase or sale; specifieally, the objeets of commerce; 
a commercial commodity or couimercial commodities iii gênerai ; the staple of 
a niercautile business; commodities, goods, or wares bought and sold for 
gain." 
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The Century Dictionary defines "merchant" as: 

"One wbo is eiig;isod in tho l)usiness of buyiiis commercial comœoclitios nnd 
sclling tlieni agaiu for the sake of profit, especially one who buys and sells in 
(iuautity or by Wholesale. One who buys witbout selling again, or who sells 
without having bonght, as where one sells prodncts of bis own labor, or who 
buys and sells excluslvely articles not the snlijcct of ordinary commerce, or 
who buys and solls connnercial articles on salary, and not for profit, is not 
usually tormed a merchant." 

So making- and selling illuminating" gas is not, in my Judgment, 
trading or a mercantile ptirsuit, especially when made by a gas company 
and sold, not generally to ail the world, but to spécial customers in a 
restricted area, and is transported to those users through mains and 
pipes in such a way that the value of the transportation and cost of 
transportation is as great or greater than the mère production. The 
statutes of the state of New York seem to recognize and really define 
such a corporation as this as one engaged principally in transportation, 
and not in manufacture. By chapter 566, p. 1136, Laws 1890, known 
as the "Transportation Corporation Law," spécial provision is made 
for the incorporation of gas and electric companies engaged in public 
and private lighting. Section 60 of article 6 reads : 

"Incorporation. Three or more persons may become a corporation for manu- 
factnring and supplying gas for lighting the streets and public and private 
buildings of cities, villages or towns in this state, or for manufacturing and 
using electricity for producing light, beat or power and in lighting streets. 
avenues, public parks and other places and public and private buildings of 
cities, villages and towns withln the state, or for two or more of said pur- 
poses, by making, slgning, acknowledging and filing a certiflcate stating the 
name of the corporation, its objects, the amount of its capital stock, the 
term of its existence, not to exceed Htty years, the number of shares of whicli 
the stock shall consist, the number of directors (not less than three nor more 
than thirteen), the names and places of résidence of tlie directors for the first 
year, and tbe names of the towns, villages, cities and counties in which the 
opérations of the corporation are to be carried on ; aud thereupon the persons 
who shall hâve signed the same, their associâtes and successars shall be a 
corporation by the name stated in the certiflcate." 

This fact is not conclusive of course ; but it is significant. 

The effect of the resolution of the board of directors, relied upon 
as an act of bankruptcy, has been already considered. Hère the board 
of directors took this action after the acttxal possession and control of 
the property had passed into the hands of the Circuit Court under the 
following additional injunction, viz. : 

"And said défendant Saratoga Gas, Electric Light & Power Company, and 
each and every of its oflicers, directors, agents, aud employés, and ail other 
jiersons whomsoever, are hereby ordered and directed forthwith to deliver 
up to said receivers possession of ail and every part of the property of tbe said 
défendant comi>any, together witb ail books of account, vouchers, records, cor- 
respondeuce, and documents of the said défendant company. 

"And the said défendant, and each and every of its said officers, directors, 
agents, and employés, and ail other persons whomsoever, are hereby eiijoineû 
and restrained from disposlng of any of the property or nujneys of tbe said 
défendant company, or from taking possession of, levying upon, or attempting 
to sell in any manner any of the property of said défendant, or from inter- 
fering with the possession of tbe receivers hereby appointed, or with the dis- 
charge of their duties as such receivers. * * * 

"That sjiid receivers shall bave fuU power and authority, aud are hereby 
directed, to manage aiid operate the said several défendant couipaiiies and 
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their respective businessep, so far ns possible, aiul, r.o far as is consistent with 
the proper séparation of tlielr severul respective propevties, assets, receipts, 
accounts, and disiiurseiiieuts, to so operate said several (•onii)auies as a single 
unitied System, and in snoii manner as to carry ont tlieir several respective 
public duties, and so t'ar as possible to carry on tlieir said several busliiesses, 
to fulflll their said several contraets and obligations In such nianner tbat 
the several citles and towns wbich are dépendent npon said défendant com- 
panies for ligUt, beat, and electrical raihvay service, and for water supply, 
shall continue to receive the same, liud so tliat ail said publie services shall be 
fuUy and efCec-tively perfornied. 

"And the said défendant compaiiies, and their several oftieers, directors, 
attorneys, agents, and employés, and ail other persons, are each and ail here- 
by restralned and enjoined from lu auy manner Interfering with the perform- 
ance of such public! services, and froni interfering in any niannef with the 
same, or with the o])eration of said reeeivers in the nianner hereinbefore set 
out, whether under this or the prevl<nis paragrapbs of this decree." 

It seems to me clear that the resolution quoted cannot, under such 
circumstances, be regarded as an act of bankruptcy by the corporation. 
The reasons hâve been fully stated. 

Madison County Gas & Electric Company. 

This is one of the eight défendant corporations in the equity suit 
referred to, is a public service corporation organized under the said 
transportation corporation laws, and, after the service of the injunc- 
tions mentioned on Mr. West, ils treasurer, and the appointment of 
the reeeivers, its board of directors passed a resolution acknowledging 
its inability to pay its debts and signifying its vvillingness to be ad- 
judged a bankrupt on that ground. It bas a plant at Oneida, N. Y., 
where it makes gas and générâtes electricity, and imder contract fur- 
nishes both to the city of Oneida and the villages of Canastota and 
Oneida Castle, and their citizens, for both public and private use. 

lu 1!)0T the total gross earniugs of the corporation from its elec- 
trical business was .^-t^.TOl .^0 

And lirst nine months of lt)08 was 211,117 5(; 

Total electrical earniugs S7-.'-K>!) 0(; 

In 1007 the total gross eaniiugs of this coiiiorution froui its gas 

business was .f 1 L'.21(> 10 

First niue months of lOOS was U.:>HO 0;T 

Total gas eariiings .*.'J1,70|> 21 

In addition it ran two supply stores, of the same cliaracter before 
mentioned, and it supplied to parties otlier than the company itself in 
lilOï gas and electric supi)lies to the amoiint of $1,809. (H, and during . 
the first nine months of 1908 to the value of $:'>,7{i0.4!). It is self-evi- 
dent that the principal business of this corporation was generating, 
transporting, and delivering electrical povver for a considération. It is 
clear that this corporation was not engaged principally in manufactur- 
ing, trading, or mercantile pursuits, if I am correct in my former con- 
clusions, and is not subject to be adjudicated a bankrupt. If I am 
correct as to the effect the injunction on the power of the directors, 
no act of bankruptcy bas been committed, as the commencement of the 
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eqiiity svîit and the appointment of the receivers, and their possession 
ol the property, under the case citcd, was not such an act. 

Public Service Corporations. 

Are public service corporations of this class, and engaged in the 
business described, subject to the bankruptcy law? May they be ad- 
judicated bankrupts? The act itself is silent on the subject. But it 
does say that those companies, and those only, engaged principally in 
■'nianufacturing," in "trading," in "printing," in "pubHshing," in "min- 
ing," and in "mercantile pursuits," may be adjudicated bankrupts. It is 
difficult to point out a public service corporation, or quasi public serv- 
ice corporation, engaged in trading, printing, publishing, mining, or 
a mercantile pursuit, and organized under any law authorizing it to do 
business intended for the service of the public. A corporation or- 
ganized to makc gas. and authorized by law to transport it by gas mains 
and pipe lines to consumers, and given the right of eminent domain, 
and to occupy public streets and avenues in a way, and any similar 
corporation, ought to be held a transportation corporation pure and 
simple, and its principal business that of transportation, without split- 
ting hairs as to the cost of making the gas and the cost of transporting 
and delivering it. 

There was a serions and wide différence of opinion in the committee 
on the judiciary and in the Congress itself whether corporations, any 
corporation, should be brought under the opération of the law. There 
was a feeling on the part of some that railroad corporations should be 
included, if any were. But when it was considered that railroads are 
the arteries of commerce and transportation, state and interstate, cre- 
ated by state laws in the main, and extending with their Connecting 
lines from state to state and Lakes to Gulf under merger and con- 
solidation agreements, it was seen that, to properly administer the prop- 
erty of such corporations in the bankruptcy courts and under a bank- 
ruptcy law, it would be necessary to make many spécial and extraordi- 
nary provisions for those cases, if the public service vv-as to be consid- 
érée! and the interests of the public conserved. The idea was aban- 
doned. So of many other corporations. 

Let us suppose that thèse eight public service corporations lay on 
the border of two judicial districts, some in the one and some in the 
other, and that they are subject to the bankruptcy law. Who can point 
out a mode of administration under the présent law that would be effi- 
cient and préserve and protect the rights of the gênerai public? In this 
case, if the affairs of the Pludson River Power Company, which gén- 
érâtes the main portion of the electrical power uscd, outside of the 
Utica and Oneida plants, connection by transmission lines contemplated 
not having been made when fînancial difficulties arose, are to be admin- 
istered by one court, and those of the other companies by another, inter- 
minable différences and litigations will intervene, and the public, now 
served by it and the others operated in harmony as it was intended they 
should be, will suffer. Must not the rights and interests of private 
creditors sometimes be subordinated to the public interests ? It is. not 
necessary for me to décide this question in thèse cases, or in any one 
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of them, as tliey hâve ail been disposcd of on otiier satisfactory 
grounds. 

riowever, it may not be amiss to call attention to the authorities on 
the question, which, to say the least, ought to hâve weight in thèse 
cases. In re Bay City Irrig-ation Co. (D. C.) 135 Fed. 850; In re 
H. R. Leighton & Co. (D. C.) 147 Fed. 311. See language of Collier 
on Bankruptcy (5th Ed.) 64. His opinion is that : 

"AU business corporations, as distinguished from public, quasi public, money 
saviug, or lending corporations, sliall be amenable to the act." 

In Re Bay City Irrigation Co., supra, it was expressly held by the 
référée, and approved by the judge, that: 

"A quasi publie corporation, engaged in fiirnishing watcr for irrigation pur- 
poses, clothed wlth the riglit of emineiit domain, and snb.ject to statutory re- 
strictions on sucb power, is not amenable to the fédéral bankruptcy act, on 
the ground of public policy." 

Of course the case was correctly decided on the ground it was not 
engaged in manufacturing, trading, or mercantile pursuits. 

As to the objection made that the Schenectady Trust Company is 
not a créditer in those cases where it has interposed an answer, I hold 
that it is a créditer, and had the right to answer. I do not doubt the 
right of the receivers representing thèse corporations, and ail the cred- 
itors and their interests, to raise and présent this que.stion. In fact, it 
was their duty to do so. Can it be possible that thèse receivers were 
powerless to oppose or prevent thèse adjudications, if not warranted 
by law, assttming the gênerai creditors preferred an administration of 
the several corporate properties by the court in bankruptcy? They 
were officers of the Circuit Court, which had taken jurisdiction and 
possession, with ample equity power, and they had the right and duty 
to see that its jurisdiction was not improperly ousted, and the prop- 
erty taken from the custody of that court illegally or without warrant 
of law. The order of the Circuit Court appointing them, in express 
terms, cominanded them "to operate and manage its plants, and to 
exercise its authority and franchises, * * * and to préserve the 
said property, * * '* and to protect the title and possession of the 
same," etc. I do not think this order in conflict with the bankruptcy 
act, or that any strained construction of that act can or should nullify 
it. Unless that order of the Circuit Court is a nuUity, the receivers had 
power to oppose the adjudications prayed for. They represent the 
corporations, and exercise their franchises and functions. For the pur- 
pose of opposing adjudication, they were the alleged bankrupt, and 
acted for it and in its name. 

It should further be remarked that the burden was on the petitioners 
in ail the cases to show by a fair prépondérance of évidence that the 
corporation was principally engaged in the business mentioned in the 
pétitions respectively. Philpot v. O'Brion, 11 Am. Bankr. Rep. 205, 
136 Fed. 167, 61 C. C. A. 111; Collier on Bankruptcy (6th Ed.) 110. 
This has not been done in either case. 

It follows that adjudications are denied, and the pétition in each case 
is dismissed. There will be orders accordingly. 
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Supplementaî Mémorandum, Amending Opinion as Applicable to Hud- 
son River Power Transmission Company, Alleged Bankrupt. 

Since deciding the above cases and filing opinion therein, my atten- 
tion has been called to the following évidence, and statement appear- 
ing in the évidence given on the hearing as to the Hudson River Power 
Transmission Company (page 27) : 

"Q. Hâve you physical possession o£ the orders or the réquisitions? A. I 
hâve copies of the originals hère, I guess. Q. Will you produce them? 

"Mr. Todd: We want to show the entire transaction. As I understand it, 
it was this way: Mr. Tinlier or Mr. Morrovv was in charge of the Mechanics- 
vllle plant, and when they wanted any supplies or materials they luade a 
réquisition upon the purehasing agent, Mr. Peddrick, or the Hudson River 
Electric Power Company, whichever j'ou want to term it, for such things as 
they wanted. Thereupon Mr. Peddrick ordered thèse materials or supplies 
from some concern, and in pursuance of thèse orders sent ont by Mr. Ped- 
drick as purehasing agent they were siippHed, and were finally sent to the 
Hudson River Power Transmission Company. AVhat we want to show is the 
course of business by vvhich thèse supplies were asked for by some one in 
charge of the Hudson River Power Trausmission Company's plant, and after- 
wards were supplied to them. 

"Mr. Rose: That is ail right. They are ail hère." 

The copies of the orders given hâve also been presented to me for 
inspection. Thèse copies were put in évidence, for the reason that 
the petitioning creditors did not produce the original orders, which 
they admitted, or did not deny, having. To illustrate : In the printed 
record the orders appear to show that they were signed, "Hudson River 
Electric Power Co., Purehasing Agent." See page 44, order of May 
36, 1908. Such was not the fact. The original orders, it is évident, 
were signed, "Hudson River Electric Power Company, C. H. Peddrick, 
Purehasing Agent." Peddrick was the purehasing agent of the Hud- 
son River Electric Power Company, the controlling company. 

It is therefore clear that the orders were given by Peddrick, as pur- 
ehasing agent of, and for, the Hudson River Electric Power Company, 
and that such company was the principal in the transaction. The con- 
fusion in the mind of the court arose from the fact that the briefs did 
not call attention to this situation. The copies of the orders themselves 
were not before the court, and the record was so printed as to mislead. 
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(Circuit Court, D. Oregon. September 28, 1909.) 

No. 3,308. 

1. Courts (§ 280*)^Jurisdiction of Fédéral Courts— Fédéral Questions. 

A suit to enjoin the enforcement of railroad rates established by state 

authority, on the ground that the act and order establishing the same are 

an interférence with Interstate commerce and that they are unreasonable 

and conflscatory, présents fédéral questions, which give a fédéral court 

*For other cases see same topic & | number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Jurisiliction, regardless of whether complalnant's position Is In fact maln- 
taiiiable. 

[Ed. Note.— For other cases, siee Courts, Cent. Dig. § 830; Dec. Dig. 
§ 289.* 

Jurisdietion in cases Involving fédéral question, see notes to Bailey v. 
Mosher, 11 C. O. A. 308; Montana Ore-Purchasing Oo. v. Boston & M. 
, Consol. Cflpper & Silver Min. CO., 35 C. 0. A. 7.] 

2. CONSTITUTIONAL LAW (§§ 60, 80*) EKrSTRIBUTION OF GOVEBNMENTAI. PoW- 

ERS— Validitt of Oeegon Statute Ceeating Railboad Commission. 

The railroad commission act of Oregon of February 18, 1907 (Laws 
1907, p. 67), which requlres every railroad to charge reasonable and just 
rates, créâtes a state railroad commission, wlth power to détermine in 
the first instance the reasonaWeness of rates charged, and, if found un- 
reasonable, to fis rates which shall be prima facie reasonable and jnst, 
and shall be conformed to by the railroad company, with the right, howev- 
er, to bring suit in a court of the state to détermine their reasonableness, 
In which suit it shall hâve the burden of proof, is not unconstitutional, 
as conferring législative, executive, and judicial functlons on the commis- 
sion, in violation of article 3, § 1, of the state Cxjnstitutlon, provlding that 
the powers of govemment shall be divided into three separate depart- 
ments, législative, executive, and judicial, and that, except as provided 
in the Constitution itself, no persou charged with officiai duties under 
one of thèse departments is compétent to exercise any function of the 
other. 

[Ed. Note. — For other cases, see Oonstitutlonal Law, Cent Dig. |J 89, 
144 ; Dec. Dig. §§ 60, 80.*] 

3. CONSTITUTIONAL L.AW (§ 50*) DiSTBIBUTION OF GOTÏBNMENTAL POWEES— 

Validity or Statute. 

In the constitutional division of the powers of a state Into législative, 
executive, and judicial departments, there can be no absolute Une of dé- 
marcation between the functlons of such departments, and where it is 
scarcely ascertainable whether the several powers conferred by a statute 
belong more properly to one or the other department, and theîr assign- 
ment to one works no practical encroachment on the functlons of another, 
the fact that ail such powers are vested in a single body or tribunal for 
practical reasons will not invaiidate the statute. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 48; 
Dec. Dig. § 50.*] 

4. OoMMEBCE (I 61*)— Charges by Caeeiehs— State Régulation— Constitu- 

tionality of Oeegon Statute. 

The railroad commission act of Oregon of February 18, 1907 (Laws 
1907, p. 67), by its terms is unmlstakably limited to the régulation of car- 
riers and rates between points within the state, and an order made by 
the state railroad commission under its autliority is presumptively in- 
tended to be subject to the same limitation. The fact that such an order, 
fixing rates, and limited by its terms to intrastate shipments, may inci- 
dentaliy induce a ciiange in the iiiovement of Interstate commerce, or a 
change in Interstate rates, does not render it, nor the statute, unconsti- 
tutional as a régulation of Interstate commerce. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. 5 82; Dec. Dig. 
§ 61.*] 

5. Constitutional Law (| 247*)— Equal Protection of Laws. 

The railroad commission aCt of Oregon of February 18, 1907 (Laws 
1907, p. 67), which croates a state railroad commission, with power by 
order to fix reasonable rates to be charged by any railroad company, 
provides that the company. If dissatisfied with such rates, may bring suit 
in a state court to set aside the order, on the ground that the rates fixed 
thereby are unlawful, and may procure an injunction suspending the or- 
der by giving a bond conditloned that it "shall answer for ail damages 

•For other cases see same topic & | numbbk In Dec. & Am. Digs. 1997 to date, & Rep'r Indexes 
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«iTised by the delay In the enforcement of the order « * • and ail 
penaltles that would attaeh against the said raiiroad and ail compensa- 
tion for whatev«r sums, for transportation service any person or corpo- 
ration shall be compelled to pay in excess of the sums such person or 
corporations would hâve been compelled to pay If the order • * * had 
not been suspended." The only penaltles to whlch the company or Its 
officers or agents could In any event be subjected by reason of obtalnlng 
euch Injunctlon In a suit brought in the prescribed court, or In auy other 
court, State or fédéral, would be one of from $100 to $10,000, imposed on 
the Company by the act for fallure or refusai "to obey any lawful • • * 
order made by the commission." Held, that the act was not unconstl- 
tutlonal, as subjectlng a raiiroad company to such excessive penaltles for 
Its violation, or In case it resorted to the courts, as to deny It the equal 
protection of the laws. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dlg. { 703; 
Dec. Dlg. S 247.*] 

8. Oajbbibrs (i 12*) — Régulation of Rates— Reasonableness. 

A Mil by a raiiroad company to enjoln the enforcement of an order of 
a State raiiroad commission, fixing rates to be charged by it, held not to 
Btate facts showlng that the rates so flxed were unreasoiiabiy low or 
conflscatory. 

[Ed. Note. — For other cases, see Carriers, Cent Dlg. { 11 ; Dec. L * 
I 12.*] 

In Equity. Suit by the Oregon Raiiroad & Navigation Company 
against Thomas K. Campbell, Clyde B. Aitchison, Oswald West, and 
A. M. Crawford. On demurrer to bill and motion for preliminary 
injunction. Demurrer sustained, and injunction denied. 

Thls Is a suit to restrain the Oregon State Board of Raiiroad Oommissloner» 
from puttlng Into opération and effect a schedule of rates for earrying freight 
upon and along the complalnant's Unes of raiiroad in Oregon. The Attomey 
General of the state Is jolned as a party défendant. The complainant is 
the owner of, and bas now in opération, a System of raiiroad Unes in Oregon, 
Washlngtcai, and Idaio, eiteoding from Portland, Or., to Huntlngton, and 
from TJmatllla and Pendleton, Or., to Spokane, Wash., and Wallace, Idaho, 
togethcr wlth nmnerous branch Unes, extending from the main Une of the 
System. Thls System of railroads bas connection wlth other Systems extend- 
ing elsewhere, la other states than those named, wherewith joint trafflc Is 
maintalned. The blll of complalnt attat-ks the validlty of the act of the Légis- 
lative Assembly of the state of Oregon, adopted February 18, 1907 (Laws 
1907, p. 67), In pursuance of whlch the State Raiiroad Commission was created 
and Its powers were conferred, ui)on the ground that it Is unconstltutional 
and vold, wlthln the limitations of the state Constitution, and that Its opéra- 
tion la to deprive the complainant of its proi)erty and services wlthout due 
process of law, contrary to the fédéral Constitution. The act la, by exhiblt, 
set out In fuU. Under the act it Is made the duty of the Attorney General to 
enforce the provisions thereof and to prosecute any violation of Its man- 
dates. 

More speclfleally, It is alleged that the complainant has physlcal connection 
with the Or^on Short LIne and the Uuion Pacific Rallways, and thèse hâve 
a Uke connection with varions Unes of raiiroad owned and operated by the 
Chicago & Northwestern Rallway Company, the Chicago, Rock Island & 
Paclflc Rallway Company, £ind the Chicago, Mllwaukee & St. Paul Rallway 
Company, and that, by reason of thèse connections, and through tarilïs pub- 
lished and establlshed by the varions companies concemed, merchandise and 
commodltles of ail kinds hâve moved from Chicago, Mllwaukee, Duluth, St. 
Paul, Mlnneapolls, St. Louis, and points and places loeated upon the east of 
the Missouri river, to Portland, and to places east of The Dalles reached by 
the Unes of the complainant; that the Union Pacific, the Oregon Short LIne, 
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■■nul tlie comijlniiiant issiicd m taviff. dosisnatod "TT. P. R, R. I. C. C. Xo. 1,578," 
covering the transtwrtatiou of frei.çlit betweeu the points iiamed and Missouri 
river commou points to varions stations on complniiiaufs line east of The 
Dalles, other than the station at Pendletou, Or., which was duly filed witli 
the Interstate Commerce Connnissiou, an.d beeanie operative January 2, 1904, 
and is in effoet and opération, with some amendnients, at the présent time; 
that the eom])]ainant and varions other companies promulgated a tariff, nam- 
ing class and coniniodity rates, effective January 18, 1904, from New York 
and comnion points, and from nttsburg, Chicago, and Mississippi and Mis- 
souri river common points, to certain North Pacific Const terminais, including 
Portland, Or., and designated "Transcontinental Froight Bureau No. 4 — G," 
bettor known as the "Transcontinental Terminal Tariff" ; that the complaiu- 
ant bas now in effeet and opération upon its lines a freight tariff, naming 
class and comniodity rates, based upon the existing Western Classification, 
between Portland, East Portland, Albina, and St. .Tohns, Or., and ail stations 
<in its lines in Oregon, Washington, and Idaho, which tariff beeame effective 
.Tamiary 1, 1907, and is designated "No. L — 525, I. C. C. No. 1,146" ; that com- 
plainant and the San Francisco & Portland Steaniship Company, which lut- 
ter Company is now engaged In operating a line of steamers between Portland 
and San Francisco, hâve heretofore issued, and hâve now In opération, a joint 
freight tariff between Sun Francisco, Cal., and Portland and points on com- 
plainant's lines in Ore.gou east of The Dalles, which is designated "O. R. & N. 
I. C. C. No. 907" ; that the rates so flxed and established are made up by 
adding certain arbitraries or local rates to the rates flxed and established by 
tariff No. L — 525 from Portland to varions points and places in Oregon east 
of The Dalles ; that the Southern Pacific Company, the railway lines of which 
bave physical connection with the lines of complainant, and complainant, 
hâve adopted, and hâve now in oi^eration and effeet, a joint tariff ooverlng 
transportatlon from San Francisco and other points in California, to Portland, 
Or., and to ail points in Oregon east of The Dalles, which tariff is designated 
"Southern Pacific I. 0. 0. No. 2,130" ; that the throngh rates from California 
to points east of The Dalles in Oregon consist mainly of a combination of 
the rates flxed by tariff No. Ij — ^525 from Portland to such points east of The 
Dalles and certain arbitraries or local rates; that, under date of April 22, 
1908, the Railroad Commission of Oregon made and entered an order, in a 
in'occeding instituted before said commission by the Portland Chamber of 
Commerce against the complainant, which was served ui)on complainant on 
April 23, 1908, and was to become effective 20 days thereafter: that in and 
by said order it was fonnd and deelared, among other thiiigs, that the class 
rates now in effeet under tariff No. L — 525, with suppléments amendatory 
thereto, over and upon complalnant's main, branch, leased, and othcrwise con- 
trolled lines In Oregon, between the citj' of Portland and ail points in Oregon 
east of The Dalles, were and are unjust and unreasonably high, and com- 
plainant was directed to desist from charging any higher rates for transporta- 
tlon between points designated than the class rates prescribed by said order, 
and that, in lieu of said class rates established by said taritï No. L — 525, the 
complainant should stibstitute and adopt the class rates specified in said order, 
which were and are, as it relates to ail points east of The Dalles, greatly 
less than the rates established by tariff No. Ij — 525 covering the sanie points ; 
that at least 70 per cent, of the tratfic carried, and hereafter to be carried, 
from Portland to points on complalnant's lines east of The Dalles in Oregon, 
imrter the rates flxed by tariff No. Ij — 525, originatcs, and will originate, at 
points along or east of the Missouri river, or in California, and is and will 
be first transported to Portland, and from thence under the class rates of 
L — 525, or nnder the class rates flxed by the order of the Railroad Commis- 
sion of Oregon, and that large quantifies of like kind of goods are transported 
dlrectly from the East to points in Oi'egon east of The Dalles, by complain- 
ant and allied lines, at and nnder the rates fixed by Union Pacific tariff No, 
1,578, and from points in California to points in Oregon east of The Dalles at 
rates fixed and established by tariffs in force from California to points In 
Oregon east of The Dalles, as alleged ; that by Union Pacific tariff No. 1,-578 
it is provided that, where the rate from the point of shipment added to the 
local rate under Ij — 525 from Portland to points east of The Dalles Is lower 
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than the throiip;li rsite imder paid tarife No. 1.57S, tlie combinat ion rate sliall 
govern : tliat tlip tarife rates fixed by tnriff No. l,-578 applyins to points on 
eoinplainant's lines in Oregon east of The Dalles, and particularly the class 
rates, are generally higlier than the conildnation rates, and tliat the com- 
luodity rates fixed by such tariff No. 1,578 are generally somewhat less than 
than the combination of the transcontinental terminal to Portland added to 
the tariff nnder L — 525, but tliat such commodity rates so fixed by tariff No. 
t,578 are greater than the combination transcontinental and the rates fixed 
by the Railroad Commission to said points east of The Dalles ; that, shonld 
the Railroad Commission's order become operative, It would affect, net only 
the Interstate rates speciflcally mentloned, but each and every other Inter- 
state rate now in force and effect from the Missouri river common points and 
points east thereof to points in Oregon east of The Dalles, and from points 
in California to like iKiints in Oregon ; that the said order of said Railroad 
Commission necessarily amounts to an attempted régulation of commerce be- 
tween the seyeral states ; that, should complainant attempt to comply with 
the order, it would be compelled to violate the aet of Congress and the régula- 
tions promulgated by the Interstate Commerce Commission, and in this par- 
ticular said order is an attempt to regulate Interstate commerce, and is void; 
that the rates established by tariff Tj — 525 are lower than the rates estab- 
lished for the transportation of similar traffic from any point on complain- 
ant's lines other than Portland to any other point on complainant's lines In 
Oregon, Washington, or Idaho, and the rates established by said tariff No. 
L — 525, from Portland to points east of The Dalles, are lower than the 
rates charged by any other railroad company In Oregon, Washington, or 
Idaho, for the transportation of sirailîtr traffic for the same distance ; that the 
rates attempted to be established by the said order are lower than the rates 
fixed and established by said tarllï No. L — 525, and are unreasonably low, 
and are unjust to complainant ; that, while the immédiate effect of such 
order, if it could be confined strictly to the state of Oregon, might leave com- 
plainant a fair income upon its entire business, nevertheless, if the rates at- 
tempted to be established by the said order be applied to the Interstate busi- 
ness directly afCeeted thereby, and if the percentage of réduction effected by 
such order be applied to the local business of complainant in the states of 
Oregon, Washington, and Idaho, which local business is now being transacted 
'ipcn rates higher than those fixed by tariff L — 525, it will operate to con- 
tiscate the property of complainant and deprlve it of property without due 
process of law, in violation of the Constitution of the United States, because 
such réduction will leave complainant without any fair net earnings upon its 
property; that the rates charged by complainant between Portland and The 
Dalles, as established by L — 525, are unreasonably low, made so by reasou 
of water compétition ; that by the order of the Railroad Commission the 
rates to points east of The Dalles are based upon the rates charged by com- 
plainant between Portland and The Dalles, and the rate of Increase of the 
rates to points east of The Dalles fixed by said order is unreasonably low and 
unjust to complainant, and bas the effect of making the rate to points east 
of The Dalles unreasonably low, and to some points east of The Dalles less 
than the rates to The Dalles, and therefore the order bas provided that the 
rates to points east of The Dalles shall equal the présent rates to The Dalles 
when the application of the formula prescribed would reduce the rates below 
the présent rates between Portland and The Dalles ; that the application of 
the présent rates between Portland and The Dalles to points beyond The 
Dalles rendere them unreasonably low and unjust to complainant; that the 
said order of the Railroad Commission fixes the rates upon complainant's 
brandi lines the same for equal distances as upon its main Une, but that the 
cost of service upon said brandi lines, and each of thein, is much greater than 
upon the main Une, so that the rates fixed by said order upon complainant's 
branch lines are unreasonably low ; that, by opération of the said order, com- 
plainant will be pemiitted to charge but 2 cents more for lianling from Port- 
land to Baker City than from Portland to La (îrande, upon first-class freight, 
1 cent more upon second, thlrd, fourth, fifth. A, and B classes, and nothing 
additional upon O, D, and B classes, but that a différence is made in the rates 
to La Grande, as compared with the rates to Pendleton, of from 5 to 25 cents 
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per 100 poniicls upnn the varlous classes, and a différence in ttie rates to 
l'eiHlletou, as coiiiiinrca with the rates to Umntilla, of from 3 to 15 cents per 
100 ponuds: tliat sr.ci! adjnstnieut of rates is arbitrary and unreasonable, and 
is founded npon nu cireunislance aud condition affecting tlie cost and vaine of 
service. 

It is furtlicrniore cliar.wd in the blll that no adeipiate or proi>er reinedy 
is afforded for tUe protection of complainant agaiiist the alleged injustice 
of the tarilï fixed by tlie order of the State Railroad Commission, and that 
the penalties prescfibod for violation of the order are so severe and drastic 
as to render it confiscatory for coniplaiuaut to atteuipt to litigate against an 
order, or to niaintain its rij,'hts and hâve reasonahle rates established aflfect- 
ing tratiic npon its Unes. Fnrther, that the act of tlie Législative As.sembly 
of the State of Oregou creating .saîd Railroad Commission is unconstitntional, 
for that it attenipts to accord to said commission ail the powers of goveni- 
nient, namely, législative, executive, and judicial. Couiiled with ail thèse 
charges is the usnal averment that the commission and the Attorney General 
are threateuing to put the tariffi' established hy the connnission into effect, 
and to prosecute complainant for any disregard of the ])rovisions thereof. A 
preliminary injunction is souglit, and. flmilly, a docree declariug such state 
railroad commission act to be uncoustitutional and void, in go far as it may 
aftect the complainant. 

The order of the Kailroafl Commission is as folloAvs: 

"It is therefore ordered. considered and deterniined that the défendant 
Company, the Oregou Itailroad & Navigation Company, sliall cease and desist 
from charging any higher rates within this state for the traiisp<rt-tation of 
merchandise and olher commodities from the city of Portland to ])Oints on 
the défendant company's main,, brandi, leased, or otherwise controlled rail- 
road Unes within Ihe state of Oregou. covered hy the class rates in said tariff 
No. L— 525, O. K. V. No. 3!), I. C. C. No. 1,140. than tlie class rates prescribed 
in this order, and the said railroad Company, in lieu of the rates herein order- 
ed dlscontinued, shall substitute the followiiig maximum rate.s: lleduce firsl- 
class rates from l'ortland to ail points east of Tlie Dalles, except where, un- 
der the existing tariff, the rates are now less than prescrilied lierein, by an 
aniount equal to one-sixth of the dift'ercnce between tweiity-five cents (tlie ex- 
isting first-class, rate to ïhe Oalles) aud the existing flrst-class raie to such 
iwint, and reduce ail othcr class rates between Portland and points east of 
The Dalles, with tlie exception above noted, so that it will bear the sanie 
relation to the Hrst-class rate as is [ji-ovided in the distance tariff of the said 
défendant railroad company, to wit: 

Classes. 
12 S 4 5 A B C D E 
l'er cent, of first class.... 100 85 70 GO .50 ,50 40 ao 25 20 

"It is furtUer ordered, consid<>red, and determined, that the rates under the 
existing tariff shall nof be exceeiled on any class to any points covered by 
said tariff, nor to ajiply to or change any rate now in effect that is lower than 
the rates prescribed by tliis order. The rates prescribed by the foregoiiig or- 
der shiill be effective on and after tlio day of , liiDS, and tlie de- 
fendant company is giveu until tlie day of — , 1008, to jjrejiare and 

file new tarilïs lu accordauce with the ))rovisious of this order. It is recom- 
mended that the défendant railroad company make a similar adjustuient of 
its distance tariff and its tariffs on varions stapie commodities, saicli as grain, 
wool, and other commodities, within tlie state of Oregou." 

The controlling provisions of the state railroad commission act, in so far 
as tliey ma,y iiertain to this controversy, are in substance as follows: 

It créâtes a Kaiiroad Commission, to be composed of three persons elected 
by the people, but ajipointive until an élection is held. Section 1. 

The commission is given power to adopt and promulgate ruies and orders 
to goverii its proeeodings, and to auieiid the sanie, and to regiilate the mode 
and nianner of ail investigations and licarings of railroads and otiier parties 
before it. Section 9. 

The terin "railroad" is defined to emhrace "ail corporations, conijianies, lu- 
dividuals, associations of individuals," etc., "that now, or may hereafter, 
own, operate by steam, electric, or other motive power, manage, or control 
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any railroad or intenirban railroad. or part of a railroad or intenirban rall- 
road, as a eonunoii carrier in tliix state." And tlie provisions of tlie act are 
niade to apply to tlie transfiortation of ])assen}ïers and proiierty. and to ail 
railroad couipanies, etc., "tliat shall do busijiess as coniuiou carriers upon or 
over any Une of railroad witliin tliis state." Section 11. 

Every railroad is reqnired to furnisli reasonably adéquate service, equip- 
ment, and facilities, and tbe charges niade for tlie services rendered are also 
reqnired to be reasonalile and Just. Every un,1ust and nnreasonable charge 
for such services is prohibited and dfjclared to be imlawful. Section 12. 

Every railroad is reqnired to print and file with the comunssion a sched- 
ule of Its rates and .joint ratés exlsting between ail points lu the state upon its 
Unes, or any Une controlled or operated by It. Section 13. 

(Changes In sehedules are to lie niade only npon notice and filing of copies 
of new sehedules with the commission. Section 14. 

"It shall be unlawful for any railroad to charge, deniand. collect or reçoive 
a greater or less compensation for the transportation of xiassengers or prop- 
erty or for any service in connection tlierewith than is specified in such 
printed sehedules, inc-hiding sehedules of joint rates, as may at the time be 
in force, and the rates, fares and chargés named therein shall be the lawful 
rates, fares and charges until the sanie are changed as herein pruvided." 
Section 16. 

But one classification of freight shall exlst In the state, whlch shall be unl- 
form on ail railroads. Section 20. 

Upon complaint that any rates, fares, charges, or classifications are in any 
respect nnreasonable or unjnst, the commission may, upon 10 days' notice 
to the railroad company complained against, proceed to investigate the sanie. 
If, upon such investigation, the rates, fares, charges, or classitications shall be 
found to be unreasonable, the commission is empowered to flx and order sub- 
stituted therefor such rates, fares, charges, or classifications as It shall hâve 
determined to be just and reasouable. The commission may also proceed upon 
its own initiative as upon complaint by an individual, company, or coiT>oration. 
Section 28. 

Whenever, upon an Investigation made vmder the provisions of the act, the 
commission shall find any exlsting rates, fares, charges, or classifications, etc., 
unreasonable or unjustly discriminatory, it shall détermine, and by order 
flx, reasonable rates, fares, charges, or classifications to be imposed, obsen'ed, 
and foUowed in the fulxre, in lieu of those found to be unreasonable, and 
it shall cause a certlfled copy of such order to be delivered to an offlcer or 
station agent of the railroad affected thereby, which order shall, of its own 
force, take efCect and become ©itérative 20 days after the service thereof. AU 
railways to whieh the order applies shall make such changes in their schedule 
on file as may be necessary to make the sanie conform to said order, and no 
change shall thereafter be made by any railroad in any such rates, fares, or 
charges without the ajjproval of the commission. Section 80. 

"Ail rates, fares, charges, classifications, and joint rates fixed by the com- 
mission shall be in force and shall be prima facle lawful, and ail régulations, 
practices, and service jirescribed by the comiijission shall be in force and 
shall be prima facle reasonable, until flnally found otherwise in an action 
brought for that ])ur])()se pursuant to tlie provisions of sections H2, 38, 34. and 
85 of this act." Section 31. 

Any i-ailroad feeling aggrieved by the acts of the commission in flxing or 
regulating rates and fares may comnience suit in the circuit court of Mariou 
county against the commission to vacate and set aside its order relating there- 
to, on the ground that the rates and charges so fixed are unlawful. ïhe com- 
mission is reqnired to answer witliin 10 diiys after service of the complaint 
uiion it. and thereupon the cause is deemed at issue, and shall stand ready 
for trial upon 10 days' notice by eitlier party. Ali sults brought under this 
section shall be tried and determined as causes in equity, and shall hâve prec- 
edence over any civil cause of a différent nature pending in said court, which 
court shall always be deemed open for the trial of such controversies. The 
burden of proof Is cast upon the complainant in trials arising uuder this sec- 
tion and sections 33, 34, and 3ô, to show, by clear and satlsfactory évidence, 
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that the order of the commission complalned of Is unlawful or unreasonabie. 
Section 32. 

"Xo injunetion sliall issue suspending or staylng any ordor of the commis- 
sion oxcept npon application to the circuit court or presiding judge thereof, 
notice to tlie conunissiou, and liearing, and upon the glvlng of such bond or 
other security and upon such conditions as the court may require ; and If 
such order of injunetion suspends the order or requirement of the commission 
lixing rates, then the court shall require a. bond with good and sufficient sure- 
ty condltioned that the railroad or railroads applying for such injunetion 
shall answer for ail damages caused by the delay In the enforcement of the 
order of the commission and ail penalties that would attaeh against the said 
railroad and ail compensation for whatever sums for transportation service 
any person or corporation shall be eonipelled to pay in excess of the sums 
such person or cori>oration would hâve been compelled to pay if the order of 
the commission had not been suspeuded ; and such bond shall cover the peri- 
ods tran8[)iring from time of the issuance of any such Injuuctiou untll the 
final détermination of the questitm litigated. The said bond shall be executed 
in favor of the Eiiilroad Couunlsslon of Oregon for the beneflt of whom it 
may concern and shall be enforceable by said commission or any person in- 
terested in an appropriate proeeedlng. Any person paying charges found to 
be excessive shall hâve a claim for the excess, whether paid under protest 
or not, and unless refunded within thirty days after written demand made 
after final judgment, may recover the same by action against such railroad, 
or such railroad and the sureties on such bond. Claims of persous for money 
colleeted in excess of the amount payable under the rate or rates establlshed 
by the commission shall be assignable in the same manner as any chose in ac- 
tion. No appeal to the Suprême Court shall stiiy the opération of any order 
of the commission unless the circuit or Suprême Court shall so direct, and 
unless the railroad so appealing shall glve a bond with like conditions and 
terms as that given on grauting injunctions suspending an order of the com- 
mission flxing rates." Section 33. 

"If, upon the trial of such suit, évidence shall be introduced by the plain- 
tlff which Is found by the court to be différent from that offered upon the 
hearing before the commission or additioual thereto, the court before pro- 
eeedlng to render Judgment, uuless the parties to such suit stipulate in writ- 
ing to the contrary, shall transmit a copy of such évidence to the commission 
and shall stay further proceedings in said action for flfteen days from the 
date of such transmission. Upon the receipt of such évidence the commission 
shall consider the same, and may alter, uiodlfy, amend or rescind its order 
relating to such rate or rates, fares, charges, classification, joint rate or 
rates, régulation, practice, service or equipment complained of in said action, 
and shall report its action thereon to said court within ten days from the re- 
(,'elpt of such évidence, lî the commission shall rescind its order complained 
of, the suit shall be disniissed; if it shall alter, modlfy or amend the same, 
such altered, modified or amended order shall talïe the place of the original 
order complained of, and judgment or decree shall be rendered thereon, as 
though made by the commission in the first instance. If the original order 
shall not be reselnded or changed by the commission, judgment shall be ren- 
dered upon such original order." Section 34. 

"Iiiither party to said suit, within sixty days after the entry of the judg- 
ment or decTee of the circuit court, may appeal to the Suin'eme Court. Where 
an appeal is taken the cause shall, on the return of the papers to the Suprême 
Court, be immediately placed on the calendar of the then pendlng term, and 
shall be assigued and brought to a hearing in the same manner as other caus- 
es on the calendar, but shall bave precedence over civil causes of a différent 
nature pending in said court." Section 35. 

"The commission shall bave power, and it Is hereby made its duty to In- 
vestigate ail freight rates on Interstate traffic on railroads in this state, and 
when the same are, in the opinion of the commission, excessive or discrimina- 
tory or are levied or laid in violation of the Interstate commerce law. or in 
conflict with the ruiings, orders or régulations of the Interstate Commerce 
Commission, tlie eonuaission shall présent the facts to the railroad, with a 
request to make such changes as the commission may advise, and if such 
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changes are not made witliin a reasonable time the commission shall apply 
by pétition to the Interstate Conunerce Commission for relief. Ail freight 
tariffs issued by any snch railroad relating to interstate trafflc in this State 
shiUl be tiled in the office of the commission witliln thirty days after the pas- 
sage and i>ul)licatiou of this act, and ail snch tarifCs thereafter issued shall be 
filed with the commission when issued." Section 47. 

"If any railroad shall do or c-anse to be doue or permit to be done any mat- 
ter, act or thing In this act i)rohiblted, or declared to be unlawful, or shall 
omit to do any act, inatter or thlug reqnired to be done by It, such railroad 
shall be liable to the person. flrm or corporation injured thereby in treble 
the amount of damages snstained in conséquence of such -violation, together 
with a reasonable counsel or attorney's fee, to be flxed by the court in every 
case of recovery, which attorney's fee shall be taxed and collected as part of 
the costs in the case: Provided, that any recovery as in this section provided, 
shall in no manner affect a recovery by the state of the penalty prescribed for 
such violation." Section 51. 

"Any oflicer, agent or employé of any railroad who shall fail or wlllfully 
refuse to flU out and retuni any blanks as required by this act, or shall fail 
or refuse to ar»;\ver any questions thercin propounded, or shall knowingly or 
vî'illfully give a fals.e answer to any such question, or shall évade the an- 
swea- to any such question, where the fact inqulred of is within his knowl- 
edge, or wlio shall, upon proper demand, fail or wlllfully refuse to exliibit 
to the commission or any commissioner, or any i>erson authorized to examine 
the same, any book, paper or account of such railroad, which is in his pos- 
session or under his control, shall be deeraed gullty of a misdemeanor, and 
upon conviction thereof shall be punished by a fine of not less than one hun- 
dred dollai-s nor more than one thousand dollars for eaeh such offense; and 
a penalty of not less than five hundred dollars nor more than one thousand 
dollars, shall be reeovered from the railroad for each such ofCense when such 
officer, agent or employé acted in obédience to the direction, instruction or 
request of such railroad or any gênerai officer thereof." Section 52. 

"If any railroad shall violate any provision of this Act, or shall do any act 
herein prohibited, or shall fail or refuse to perform any duty enjoined upon 
it, for which a penalty has not been provided, or shall fail, neglect or refuse 
to obey any lawful requirement, order made by the commission, or any judg- 
ment or decree made by any court ur>on its application, for every such viola- 
tion, failure or refusai, such railroad shall forfeit and pay into the state 
treasury a sum of not less than one hundred dollars, nor more than ten thou- 
sand dollars for such offense. In coiistruiug and enforcing the provisions of 
this section, the act, omission or failure of any officer, agent, or other person 
acting for or employed by any railroad, acting within the scope of his em- 
ploynient, shall in every case be deemed to be the act, omission or failure of 
such railroad." Section 53. 

"ïhe commission shall hâve power when deemed by It necessary to pre- 
vent injury to the business or interests of the people or railroads of this state; 
in conséquence of interstate rate wars, or in case of any other emergency to 
be judged of by the commission, to temi)orarily alter, amend, or, with the con- 
sent of the railroad company concerned, suspend any existing passenger rates, 
freight rates, schedules and orders of any railroad or part of railroad in this 
state. Such rates so made by the commission shall apply on one or more of 
the railroads in this state or any portion thereof as may be dlrected by the 
commission, and shall take effect at such time and remain in force for such 
length of time as may be prescribed by the commission." Section 54. 

"The -commission shall inquire into any neglect or violation of the laws of 
this state by any railroad corporation doing business therein, or by the olfi- 
cers, agent, or employés thereof, or by any person operating a railroad, and 
shall hâve the power, and it shall be its duty, to enforce the provisions of this 
act as well as ail other laws relating to railroads and report ail violations 
thereof to the Attorney General ; upon the request of the comudsslon it shall 
be the duty of the Attorney General or the prosecuting attorney of the prop- 
er county to ald in any investigation, hearing, or trial had under the provi- 
sions of this act, and to institute and prosecute ail necessary actions or pro- 
ceedings for the enforcement of this act or the recovery of penalties payable 
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to the State, aud of ail otlipr laws of tbis state relatiiis to raiiroads, and for 
the pniiisIiDieiit of ail violations tliereof." Section 57. 

"Tliis act sliall net liavc the efl'ect to release ov waive any right of action 
by the state or by any perssun for any right, i)eiialty or forfeiture which niay 
hâve arisen or whieli niay liereafter arise under any law of tbis state; aud 
ail penalties and fbrfeitnre aceruing under tbis aet shall be cumulative and 
a suit for. and rocovery of one, shall not be a bar to the recovery of any other 
penalty." Section (>0. 

A restrainliig order was issned ui>on application of the complaiaaut, and 
subsequeutly the défendants deniurred to the bill. 

W. W. Cotton, for complainant. 

A. M. Crawford and Teal & Minor, for défendants, 

WOLVERTON, District Jtidge (after stating the facts as above). 
This case lias been submitted both tipon the demurrer to the bill and 
iipon application for a preliminary injtmction. Logically the demurrer 
should be first considered. The allégations of the bill to the effect that 
the railroad commission act of Oregon and the order of the commission, 
made in pursuance thereof, fixing the rates complained of, are an in- 
vasion of the exclusive right of Congress to regulate Interstate com- 
merce, that the rates so fixed and established are unreasonable and un- 
just, and that complainant is practically inhibited from having the 
question as to whether they are in fact unreasonable and unjust ad- 
judicated by a tribunal of justice by reason of the supposed drastic 
penalties imposed for an attempt to obtain such an adjudication, be- 
yond dispute présent fédéral questions for décision, and this court has 
jurisdiction of the controversy. This would be true, vidiether complain- 
ant's position were maintainable or not in fact ; for that is not to the 
])urpose. The fédéral .questions remain, and afïord basis for interposi- 
tion by the fédéral courts. It is unnecessary to cite authorities in 
support of this position. 

Three questions are urged as arising under the fédéral Constitution, 
ail of which challenge the validity of the order of the Railroad Com- 
mission. They are as follows : First, that the order, if effective, régu- 
lâtes Interstate commerce ; second, that by reason of the exorbitant 
and drastic penalties imposed by the act for the violation of any order 
adopted by the Railroad Commission, such act in practical effect de- 
prives the complainant of the equal protection of the laws, and subjects 
its property to be taken without due process of law ; and, third, that 
the ultimate effect of the order, if operative, will be to prevent the 
complainant from making fair net earnings, and will thus deprive the 
complainant of its property without due process of law. 

Two other questions, not fédéral, are also urged, namely: First, 
whether the rates established by the order of the commission are rea- 
sonable ; and, second, whether the Oregon Législative Assembly, by 
such act, conferred upon the Railroad Commission législative, execu- 
tive, and judicial functions, in violation of the provisions of the state 
Constitution. 

If any of thèse questions be answered in the affirmative, the work of 
the I^ailroad Commission must fail of its purpose. They will be ex- 
amined, beginning with the last, and the others in the order of their 
statement. VVe are to détermine the validity of the act from its pro- 
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visions. Does the act combine, in a légal and constitutional sensé, 
législative, executive, and judicial functions of government, and em- 
power the Railroad Commission to exercise the same? 

Under the state Constitution the powers of government are divided 
into three separate departments, namely, the législative, the executive 
(including the administrative), and the judicial ; and no person charged 
with the officiai duties under one of thèse departments is compétent to 
exercise any function of the other, except as provided in the Constitu- 
tion itself. Section 1, art. 3, Const. Or. This is an express déclara- 
tion of the ségrégation of the powers of government. The Constitu- 
tion of the United States as effectively segregates such powers of gov- 
ernment, but without an express déclaration to that effect. That instru- 
ment provides (section 1, art. 1) that "ail législative powers herein 
granted shall be vested in a Congress of the United States" ; (section 
1, art. 2) that "executive power shall be vested in a Président ^f the 
United States"; and (section 1, art. 3) that "the judicial power of the 
United States shall be vested in one Suprême Court, and in such in- 
ferior courts as the Congress may from time to time ordain and estab- 
lish." 

Thus it is that, while the powers of government under the national 
Constitution are actually apportioned to or divided into three depart- 
ments, there is no express déclaration that they shall be so apportioned 
or divided. The thing is done by establishing, severally, each of the 
three departments of government, and they are as effectually separate 
departments as if the Constitution had in so many words so declared, 
as does the state Constitution. In légal efifect, therefore, there is no 
différence between the division of governmental functions under the 
one Constitution as compared with the other, save that the administra- 
tive powers are included with the executive in the state government. 

The principle of the ségrégation of the three functions of govern- 
ment was not a concept incident to Revolutionary times, leading to the 
adoption of the American Constitution, but a maxim having its out- 
growth from the British Constitution, the meaning of which is, as in- 
terpreted by Mr. Madison in one of bis notable contributions to The 
Federalist, that: 

"Wbere the wliole power of one departnient is exercised t)y the .snine hauds 
which po.«sess tlie wliole power of nnother departnient, the fniidaïueiital prin- 
eiples of a free constitution are subverted." The Federalist, p. 37Ô. 

The concept is the more readily discernible through the works of 

Montesquieu. He says : 

"ïhere can be no lil)ert.y, wbere the lesislative and e.\;eciitivo powers are 
united in the same person, or body of nia^istrates," or "if the ])ower of .judg- 
ing be not separated from tlie législative and executive powers." 

Under the British Constitution, while there is a séparation of thèse 
distinctive departments of government, there remains a blending more 
or less of the powers. As, for instance, the executive retains the pré- 
rogative of making treaties, which, under certain limitations, hâve the 
force of législative acts. The members of the judiciary are appointed 
by the executive. One branch of the législative department acts as 
constitutional adviser to the executive, while, on the other hand, it has 



968 ^ 173 FKDÏÏRAL REPOllïEIl. 

the sole power in cases of impeachment, and is investcd with the sit- 
preme appellatc jnrisdiction in ail other cases. So, also, the judiciary 
is so far connected with the législative department as to participate in 
its délibérations, although not entitled to a législative vote. 

In the colonial times of the seventeenth century, the Législatures were 
chosen by the people, the executives, with two exceptions, were ap- 
pointed by the Crown, and the judges were named by the executive, 
and usually with the assent of the council, so that there was a con- 
formation to the idea of a three-fold division of government; but the 
lines of division were not cast upon fîxed principles. Expérience under 
a republican form of government has strengthened the concept of hold- 
ing separate and distinct the three estâtes of governmental function, 
and in some measure marked more distinctiy the lines of cleavage. 
Neither the national Constitution nor the Constitution of any state 
under the Union has eliminated entirely the blending, to a greater or 
less extent, of thèse co-ordinate powers ; nor does it seem possible that 
such a thing can be accomplished in practical opération. 

Without allusion to the blenditig of thèse co-ordinate powers under 
the fédéral Constitution, which is somewhat greater than under the 
state Constitution, I may make référence shortly to the provisions un- 
der the state Constitution which, to an extent at least, are a trenching 
of one branch of the government upon the powers and functions of 
the other. The législative may regulate the practice in the courts of 
justice, and it does in practice fix the salaries of the executive and the 
members of the courts of justice, and it may sit in judgment of re- 
moval of the judges from office. The executive is investcd with the 
veto power upon acts of the Législature, it may grant pardons, and may 
remove from office a judge of the Suprême Court upon the joint resolu- 
tion of the I-^egislative Assembly. The judiciary may détermine the 
constitutionality of any law adopted by the Législative Assembly. Thèse 
thmgs are permissible, it is true, under the direct provisions of the fun- 
damcntal law ; but the necessity of their adoption demonstrates the im- 
])ossible condition of fixing absolute lines of cleavage, so that there will 
be no trenching, in any degree or measure, of the functions of one de- 
jjartment upon those of another. Indeed, there must be some latitude in 
this direction in order to the greatest practical exercise of the co-ordi- 
nate povi'ers conferred. In other words, there is no absolute line of cleav- 
age in governmental range, under this concept of a republic, that will 
leave the one department absolutely f ree from the domination in some 
way or measure of the other. Further than this, the very concept itself, 
or the maxim, as our forefathers were wont to call it, carried with it the 
idea that the powers of one department should be adaptable in their ex- 
ercise to operate as a check and balance upon the apjîropriate powers 
of the other. There can never be establishcd in practice, I apprehend, 
an exact line of division in the exercise of thèse powers. Mr. Thorpe 
might well remark, as he does in his work entitled the Constitutional 
History of the United States (volume 1, p. 14), speaking of the colonial 
conditions of the seventeenth century, that: 

"The so-ealled three iioUtical ostatos. the Icsislutive, the executive, and the 
jniliciiiry, seem ever to bave been, as tUey are witli us to-day, lu a state of 
flux." 
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The course of development in the concept of tlie three estâtes in 
governnient in colonial usage lias becn to curtail the original powers 
of the législative and to increase the powers of the other two de- 
partments. For instance, the governor of the colonies could not veto 
jjills, nor grant pardons or reprieves. The .Governor can now do so 
under most, if not ail, of the state Constitutions ; and the Législatures 
are shorn of their authority in most, if not ail, instances to sit as courts 
of appeal in judicial controversies. The state Constitutions, as well 
as the fédéral Constitution, are créative of thèse checks and balances 
which hâve been deemed most advantageous to the bénéficiai opéra- 
tion of good government, and as securing the broadest liberty to the 
people. The idea of a three-department government is, therefore, com- 
mun to ail the state Constitutions, as well as to the fédéral Constitu- 
tion; but provisions vary appreciably as to the délégation of powers 
that may be exercised by the one department or the other. None oî 
them, however, break on a strict line of législative, executive, and judi- 
cial functions. Nor in the exercise of thèse powers has it been possible, 
or found expédient, to observe with exactness absolute lines of cleavage. 
In support of thèse observations, Mr. Justice Story, in his work on the 
Constitution, has this to say. 

"But when we speak of the séparation of tlie three great powers of govern- 
ment, and maintain that the sepai'ation is indispensable to i)iihlic liberty, we 
are to understand this maxim in a limlted sensé. It is not nieaut to affirm 
that they must be kept wholly and entirely separate and distinct, and bave 
no conimon link of connection or dependenee, the one upon the other, in the 
slightest degree. Tlie true meaning is that the whole power of one of thèse 
departments should not be exercised by the saine hands which possess the 
whole power of either of the other departments, and that such exercise of 
the whole power would subvert the principles of a free constitution." 

Thèse observations are sufficient to indicate the scope and meaning 
of the maxim. L,et us now inquire what the judicial construction has 
been as it pertains to a measure of the sort hère under considération. 
As the division of the three departments of government is framed 
upon essentially the same lines under the fédéral Constitution as us- 
der the Constitution of the state of Oregon, we should look first to the 
adjudications in thèse jurisdictions. 

There has been but one case decided in the state court that has rela- 
tion to the subject. State v. Southern Pacific Company, 23 Or. 424, 
31 Pac. 960. The suit was instituted to enforce the schedule of rates 
fixed by a Railroad Commission constituted by act of the Législature. 
The commission, it seems, was empowered to fix rates for transporta- 
tion of freight, and if a compliance with its order in this respect was 
refused then to institute a suit in the name of the- state for the purpose 
of enforcing obédience thereto. The commission prevailed in the 
suit, and the railroad company was required, at the hands of the 
court, to conform to the order of the commission fixing the rates ; 
but no question was raised as to the constitutional authority or power 
of the commission to fix such rates, or as to whether, in fixing such 
rates, it exercised a législative, judicial, or administrative function — 
it being apparently conceded that its powers were adéquate in respect 
of making rates, in so far as they were reasonable. 
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Advancing, now, to tlie fédéral adjudications, it may be observed 
that the raiiroad commission act of the state contains many features 
and régulations quite in commun with the interstate commerce act of 
Congress (Act Feb. 4, 1887, c. 104, U Stat. 379 [U. S. Comp. St. 1901, 
p. 3154]) and its amendments (1 Supp. Rev. St. pp. 529, G84, 891); 
tlie signal différence between the two acts being that in the former the 
commission is empowered to fix the rates, which, when fixed, are made 
prima facie reasonable and just, and, if controverted by an interested 
party, the burden is cast upon such party to institute the proper pro- 
ceedings or suit, and to overcome the prima facie case by proof to the 
contrary, while in the latter the commission orders and directs clianges 
to be made in rates, if found to be unreasonable and unjust, and the 
rates named by the commission are deemed to be prima facie reason- 
able and just, and if the interested party refuses to obey the orders of 
the commission naming the rates the commission is authorized to en- 
force obédience by a suit in the fédéral court. In such a suit the party 
contesting bas the burden of overcoming the prima facie case of the 
reasonableness of the rates directed by the commission for adoption, 
and must do so in its défense, or the commission's order vvill stand. 

The différence in the procédure consists chiefly in this ; That in the 
one case the carrier must sue to overcome a prima facie case, wliile in 
the other the commission must sue to enforce its order, and the carrier 
must overcome the prima facie case by its défense. This further dif- 
férence may be noted in the policy of the two acts: The former en- 
forces its behests and the findings and orders of the commission by 
the imposition of fines and penalties, while the latter must resort, more 
generally, to the Circuit Court, by remédiai action or suit, for an en- 
forcement of the law's mandate and its own recommendations and 
orders. As to the constitutionality of the interstate commerce act, 
there seems to be no question. At least, so far as I am aware, there 
has been no case declaring it unconstitutional or invalid in any particu- 
lar, while many cases bave been determined under its provisions ; so 
that the act stands as a perfectly valid and legitimate régulation for 
the control and conduct of interstate transportation lines and facilities. 

Keeping in mind, therefore, the chief distinctions specified between 
the two acts, we shall be enabled to détermine more readily whether 
the state statute is unconstitutional or invalid in the particulars coni- 
plained of. Remarking upon the gênerai subject of législation in rela- 
tion to the régulation of interstate commerce, in the case of Interstate 
Commerce Commission v. Brimson, 154 U. S. 447, 474, 14 Sup. Ct. 
1125, 1132, 38 Iv. Ed. 1047, Mr. Justice Harlan has this to say: 

"Ail must recoKiiize the tact that tlie full iiiformiUion nee(\s.s;n',Y as a basis 
of ■iiitellif^eiit législation l),y (^oiijiret^s froiu tiiiie to rime upon the siih.iect of 
iiiter.stafe commerce eannot be obtaiued, nor can tlie niles eKtal>lislieil for tlie 
reiîulation of snch eoiimierce be etiieientl.y enforced. otiierwise tlian tlirongli 
the instmmeiualit.v of an administrative bod,y. repi-es'entin^' tlie wbole coiin- 
try, ahvays watcbfnl of tlie gênerai luterests. and cliarged witli rhe diity, not 
oiily of olitaining the reijnii'ed information, but of compelling by al! lawful 
niethods obédience to sncli niles." 

In Mississippi a raiiroad commission act was adopted intrusting a 
commission with supervision over tarif? charges, with authority to con- 
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lin-ue such charges from time to time, and to increase or reduce any of 
said rates according as expérience and business opération might jus- 
tify, and to fix tariffs of charges for those railroads faiHng to furnish 
schedules as required. This act was sustained by the Suprême Coui't 
of the State, wherein was made the contention that the statute was 
répugnant to the Constitution of the state, because it created a com- 
mission and charged it with the duty of supervising railroads. The 
Suprême Court of the United States concurred in the view, in a cause 
involving the same controversy, being one among those known as the 
"Railroad Commission Cases." See Stone et al. v. Farmers' Loan & 
Trust Co., 116 U. S. 30?, 6 Sup. Ct. 334, 388, 1191, 29 L. Ed. 636. 
The Constitution of the state of Mississippi is in purport the same as 
the Oregon Constitution as it respects the division of departments of 
government, and it contains no spécial authorization for the establish- 
ment of a railroad commission with spécial powers. The fédéral case 
vvould seem, therefore, to be strongly authoritative of the validity of 
the Oregon act, although there is but little discussion of the principle 
involved. 

In 1888 the question came up in lowa, under an act of the Législa- 
ture of that state providing a railroad commission and defining its du- 
ties. The commission was empowered to make schedules of reason- 
able and maximum rates, and a penalty was annexed for disobedience 
on the part of railroad companies in the charging and collecting of 
tolls and compensation which were unreasonable and unjust. The 
validity of this act was called in question bv a suit instituted in the 
fédéral Circuit Court (Chicago & N. W. Ry.'Co. v. Dey, 35 Fed. 866, 
1 L. R. A. 744), Mr. Justice Brewer presiding. The proposition was 
advanced that the law was unconstitutional, because it seemed to dele- 
gate législative power. After stating the settled rule of law, as deter- 
mined bv what are known as the "Granger Cases," and others following 
them (Munn v. Illinois, 94 U. S. 113, 24 L. Ed. 77 ; Chicago, etc., R. R. 
Co. V. lowa, 94 U. S. 155, 24 L. Ed. 94; Peik v. Chicago, etc., Rail- 
way Co., 94 U. S. 164, 24 L. Ed. 97), that the power of fixing rates 
is purely législative, the court says : 

"Tliere is no Inhérent viee in such a délégation of power ; notlùug in the 
nature of tliings wiiich vvould preveut the t^tate, liy constitutional enactment 
at least, from intrusting thèse powers to such a board; and notliing in sudi 
constitutional action which would invade any rights guaranteed t)y the fédéral 
Constitution. So tliat, after ail. the question is one more of forni than of 
substance. The vital question with both shipi)er and carrier is that the rates 
shall be just and reasouable, and not by what body they shall be put in force." 

As a third reason he continues: 

"While, in a gênerai sensé, following the language of tlie Suprême Court, 
it mnst be conceded that tlie power to tix rates is législative, yet the line of 
demarkation between législative and administrative functions is not always 
easily disterned. ïlie one runs into tlie otlier. ïhe law books are full of s.tat- 
utes unquestionahly valid, in which tlie Législature bas been content to sim- 
])ly establish rules and priuciples, leaving exécution and détails to other offl- 
cers." 

And he concludes as follows : 

"While, of course, the argument from inconvenienee cannot be pushed too 
far, yet it is certainly a luatter of inquiry whether, In the increasing coia- 
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plexity of our civilizîition, our sofinl and business relations, the power of tlie 
Législature to give increased extent to administrative functions uaust not be 
reeognized." _, 

After an examination of the few authorities then extant bearing 
iipon the subject, among which he cites Stone v. Trust Co., supra, he 
sums up that : 

"AU the autliorities tliat Iiave been cited, or tbat I liave lieen able to find, 
beîiring upon this précise question, are in favor of tlie coustitutlonality ol^ 
sucli a délégation of power." 

" The lowa Constitution provides for a distribution of powers in al- 
most the identical terms of the Oregon Constitution, save that the 
executive is not made to inchide the administrative functions, and no 
spécial provision is made otherwise for the establishment of a railroad 
commission. 

Subsequently a case arising in Texas, which challenged the consti- 
tutionality of a railroad commission created by the Législature of that 
State, was déterminée! in the Suprême Court of the United States. 
Reagan v. Farmers' Loan & Trust Co., 154 U. S. 362, 14 Sup. Ct. 
1047, 38 L. Ed. 1014. The distinguished jurist who wrote the opin- 
ion in the last case above cited wrote the opinion in this. The consti- 
tutional provision in Texas as to the distribution of powers is as fol- 
lows: 

"The powers of the governmeut of the state of Texas sliall be divided Into 
three distinct departinents, each of wbicli sliall be contided to a separate body 
of niagistracy, to wit: Tliose whieh are législative to one, those which are 
executive to another, and those whicli are judiclal to another ; and no penson, 
or coll(!Ction of persons, being of one of tliese departnionts, shall exercise any 
power properly attached to either of the others, except in the instances herein 
expressly permitted." 

No spécial provision is otherwise made in the Constitution for creat- 
ing a railroad commission. The commission, under the act called in 
question, was empov^'ered to classify and fix rates of compensation 
for carriage of freight, upon giving appropriate notice to the railroad 
Company affected; it being further provided that, when a railroad 
Company or party in interest was dissatisfied with the décision of any 
rate, classification, rule, etc., such company or party might file a péti- 
tion in a court of compétent jurisdiction, in Travis county, Tex., 
against said commission as défendant, and that the reasonableness of 
the rate, or charge, or classification might there be determined. Note 
the similarity of thèse provisions to those of the Oregon act. Strin- 
gent penalties are provided for failure on the part of the railroad com- 
pany aiïected to comply with the order and directions of the commis- 
sion. The act was first called in question because of the drastic penal- 
ties imposed for any violation of its provisions. As to this it was de- 
cided that the clauses prbviding punishment might be stricken out, and 
the act stand as valid law for the régulation of the rates of traffic. As 
to the question hère nnder discussion, Mr. Justice Brewer says : 

"Passing from the question of Jurisdiction to the act itself, there ean be no 
doubt of the gênerai i)ower of a state to regulate the tares and freights which 
inay be charged and received by railroad or other carriers, and that this 
régulation can be carrled on by means of a commission, Such a commission 
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Is merely an administrative board creatcd by the state for carryiug into ef- 
fect the will of the state as express6Kl by its législation. Rallroad Commis- 
sion Cases, 116 U. S. 307, G Sup. Ct. S34, 388, 1191, 29 L. Ed. 636. No valid 
objection, therefore, cap be made on account of the gênerai features of thls 
act — those by which the state has created the Railroad Commission and in- 
trusted it witli the duty of preseribing rates of tares and freights, as well 
as other régulations for the management of the railroads of the state." 

Thus is approved the gênerai policy of the act, as well as every pro- 
vision thereof save the clauses pertaining to penalties for violation. 
It is worthy of note that the law had now advanced to such a state 
of development and certainty that the learned justice was no longer 
in doubt as to the propriety and constitutionality of such an act. His 
language is now positive and unequivocnl. This is now without ques- 
tion the settled doctrine of the fédéral courts. 

A late case upon the subject is Atlantic Coast Line v. North Caro- 
lina Corporation Commission, 206 U. S. 1, 27 Sup. Ct. 585, 51 L. Ed. 
933. At page 19 of 206 U. S., and page 591 of 37 Sup. Ct. (51 L. Ed. 
933), the court, speaking through Mr. Justice White, has this to say : 

"The elementary proposition that railroads, from the public nature of the 
business by them carrled on and the interest which the public hâve in thelr 
opération, are subject, as to their state business, to state régulation, which 
may be exerted either directly by the législative authority or by administra- 
tive bodies endowed with power to that end, is not and could not be success- 
fully questioned, in view of the long line of authorities sustaining that doc- 
trine.'' 

Mr. Noyés, in his work on American Railroad Rates, lays down the 
following as the law in the premises : 

"The Législature eannot delegate its power to nialce laws. Statutes ean 
be enacted only by the agency created by the Constitution for the purpose. 
But when the Législature has adopted gênerai raies, it may delegate the pow- 
er to apply them to spécifie faets, and to exercise discrétion in respect thereto. 
A commission may be created to perform législative functions of a quasi ad- 
ministrative character. When the Législature has declared that railroad rates 
shall be reasonable and just, it may authorlze a commission to fix the spé- 
cifie charges. Any other conclusion would practically prevent the Législature 
from exercislng its power to malie rates. The country is so large, the rail- 
roads so numerous, and conditions so variable and changeable, that direct 
rate making by the Législature, with annual or biennial sessions, would be 
wholly out of the question. Moreover, Législatures are not adapted to pass 
upon the matters of détail necessary in making rates. * * * wtien a 
commission, in the exercise of ix)wer delegated by the Législature, makes a 
rate, the resuit is the same as if the Législature directly acted. The act of 
the commission suppléments and makes effective the act of the Législature. 
The rate resulting from the joint action of the Législature and its agent is the 
law. Making a rate in légal efCect is making a law that such shall be the 
rate." 

So it is said in a very récent case that has just corne to my notice 
"It is true that the function of fixing rates is législative in its nature, yet 
It seems well settled now that the création of a commission, with power to 
fix rates, is not an unconstitutional délégation of législative ix)wer." Railroad 
Commission v. Central of Georgia Ry. Co. (C. C. A.) 170 Fed. 225, 238. 

Thèse authorities render it unnecessary to examine specifically the 
varions state adjudications bearing upon the subject, especially as the 
three fédéral cases, namely, Stone v. Trust Co., Chicago & N. W. Ry. 
Co. V. Dey, and Reagan v. Farmers' Loan & Trust Co., arose under 
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state Constitutions very similar in the arrangement of the departments 
of government to the Oregon Constitution, and thus, being fédéral 
cases, they hâve peculiar force and applicability hère. I inay cite, 
however, the case of State v. Missouri Pac. Ry. Co., 76 Kan. 467, 92 
Pac. 606, which is very instructive, and is in full accord with the féd- 
éral adjudications. 

Just when an act is the exercise of a législative, when of a judicial, 
and when of an executive, function is often difficult to détermine. 
Mr. Justice Marshall says: 

"The différence between the departments undoubtedly la that the Légis- 
lature makes, the executive exécutes, and the judiclary construes the law." 
Wayman y. Southard, 10 Wheat 1, 46, 6 L. Ed. 253. 

By this gênerai définition we hâve not gotten very far in the way 
of submitting a rule for determining nice distinctions as to what of 
thèse functions are being exercised in ail cases. "And it is said," ob- 
serves Mr. Cooley, in his work on Constitutional Limitations (7th Ed.) 
p. 132, "that that which distinguishes a judicial from a législative act 
is that the one is a détermination of what the existing law is in rela- 
tion to some existing thing already donc or happened, while the other 
is a predetermination of what the law shall be for the régulation of 
ail future cases falling under its provisions." 

Mr. Justice Holmes adopts this distinction with equal clearness in 
Prentis v. Atlantic Coast Une, 211 U. S. 210, 226, 29 Sup. Ct. 67, 
71, 53 h. Ed. 150, and makes the déduction therefrom that: 

"The establishment of a rate Is the making of a rule for the future, and 
therefore Is an act législative, not judicial, In klnd." 

In Chicago & Grand Trunk Railway Company v. Wellman, 143 U. 
S. 339, 344, 12 Sup. Ct. 400, 402, 36 L. Ed. 176, the court says: 

"The Législature has power to flx rates, am the estent of Judicial inter- 
férence is protection against unreasonable rates." 

And in Chicago, Milwaukee & St. Paul Railway Company v. Min- 
nesota, 134 U. S. 418, 458, 10 Sup. Ct. 462, 467, 33 L. Ed. 970, that: 

"The question of the reasonableness of a rate of charge for transportation 
by a rallroad Company, involving as It does the élément of reasonableness 
both as regards the company and as regards the public, is eminently a ques- 
tion for judicial investigation, requiring due process of law for its determlna- 
Uon." 

And so it was said in Interstate Commerce Commission v. Railway 
Co., 167 U. S. 479,499, 17 Sup. Ct. 896, 900, 42 L. Ed. 243, putting 
the two principles into juxtaposition : 

"It is one thing to Inquire whether the rates which hâve been charged and 
coHected are reasonable — that is a judicial act ; but an entirely différent 
thing to prescribe rates which shall be charged in the future — that is a légis- 
lative act." 

With thèse two principles establîshed, we may now détermine wheth- 
er the railroad commission act transcends the constitutional mandate 
of the state of Oregon in segregating the three departments of govern- 
ment. The commission is empowered, upon complaint, or upon its 
own initiative, and upon notice to the railroad company, to proceed to 
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an investigation as to whether the rates charged are unreasonable or un- 
just, and, if found to be se, to thereupon fîx and order substituted for 
the original rates such rates as the commission shall détermine to be 
reasonable and just. The order becomes effective 20 days after the 
service thereof upon the company. The act makes the rates and charges 
thus fixed prima facie lawful and reasonable only until finally found 
otherwise in an action instituted as subsequently provided. 

Now, it is urged that the act of the commission, determining what 
rates are reasonable and fixing them for the future régulation of the 
railroad company, is a judicial act. Not so within the intendment of 
the law. It is first prescribed that ail rates shall be reasonable. The 
railroad is subject to this injunction, as well as the commission. When 
it transpires that the railroad company is not observing the law, then 
the commission is charged with the duty of fixing a rate for the com- 
pany. This, the authorities say, is a législative function ; but it may 
be donc through the instrumentality of a railroad commission. The 
order of the commission being prima facie lawful, and the rates fixed 
prima facie reasonable, it is provided that it shall become operative in 
due course, unless the company is dissatisfied with the rates fixed by 
the commission. If so dissatisfied, the company is given a remedy for 
having judicially determined the reasonableness of such rates. There 
is language defining the duty of the commission in this relation, and 
delineating its procédure, that impresses one at first blush that it was 
designed that the commission should act judicially in determining this. 
But the fact that it is not made the final arbiter, that its order is only 
prima facie lawful, and the rates thereby fixed only prima facie rea- 
sonable, and that a court of constitutional judicatory is made the final 
forum in which to détermine the reasonableness of such rates, demon- 
strates the true intendment of the commission act. 

The Législature can fix rates upon traffic, but in their establish- 
ment they must be reasonable. If unreasonable, the courts will dé- 
clare them so. In fixing sucli rates, an investigation must necessarily 
précède the législative action ; but the law déclares that the Législa- 
ture may fix rates through a functionary called a commission, and, 
when the commission acts, it is as if the Législature had fixed thé 
rates. But, like the rates established by the Législature, if unreason- 
able, such rates are not binding upon the transportation companies 
aft"ected. Recognizing this condition, the act in question has provided 
a remedy vidiereby the rates fixed may be judicially determined as it 
respects their reasonableness. The act of the commission being valid 
prirna facie, the rates fixed become a law unto the carrier until a compé- 
tent court déclares them to be unreasonable. Just so with an act of the 
Législature fixing rates, because no law fixing unreasonable rates 
can bind the carrier. I see no légal or constitutional objection to the 
législation proceeding in this way to a régulation of rates and tariffs 
upon transportation lines within the state. 

That the burden is cast upon the carrier of first resorting to a court 
of justice for a détermination of the reasonableness of the rate, if he 
desires to contest the action of the commission, rather than upon the 
commission to sue if résistance to the rate ordered to be observed is 
made, as provided in the interstate commerce act, is not a distinction 
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that differentiates the two acts in principle. In eitlier case the car- 
rier is given his day in a court of justice upon the question of the 
reasonalîleness of the rate prescribed, with tlie identical presumptions 
of law attending- the controversy. So that if the interstate commerce 
act of Congress is valid and constitutional in this respect, the state 
act ought to be also. And, furthermore, that the circuit court of 
Marion county is named in the act as the forum to whicli the aggrieved 
carrier must resort for relief does not detract from the validity of the 
law, as the fact remains that a judicial tribunal is afïorded in which 
to hâve the question of reasonableness determined. The Texas act 
contained just such a provision, which act was approved in Reagan 
V. Farmers' Loan & Trust Co., supra. In reality, the resort to the cir- 
cuit court of Marion county is part of the procédure by which the final 
test of the reasonableness of the rates might be determined, if chal- 
lenged by the carrier. It might be that the complainant would hâve 
no remedy in a court of equity hère until it had exhausted its remedy 
in that particular court for determining the reasonableness of the rates 
contended for. See Prentis v. Atlantic Coast L,ine, supra. Mr. Jus- 
tice Holmes there says : 

"No rate is irrevocably flxed by the state until the matter bas lieen laid be- 
fore the body having the last word." 

But see Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 43 h. Ëd. 
819. 

I do not présume to décide this question, however, as applied to the 
présent controversy. It should be remarked that the court provided 
for acts judicially in determining the matter finally, not in a légis- 
lative capacity, so that there is not a combination of législative and 
judicial functions in one person or body. The intendment of the act 
is that the Railroad Commission shall exercise the administrative pow- 
er necessary to make the législative act of fixing rates effective, and 
attend to the administration of the law, while the judiciary shall ex^ 
ercise the judicial power by passing upon the reasonableness of the 
rates fixed by the commission, when questioned. 

Reliance is placed upon the case of Chicago, etc., Ry. Co. v. Min- 
nesota, supra, as opposed to this view. Such, however, is not the doc- 
trine of that case. The case came up by writ of error to the Suprême 
Court of Minnesota. The commission act of the state regulating the 
fixing of rates and charges was considered valid by that court, and it 
was declared that: 

"ïhe expressed intention of the L«gislatiire Is that the rates recommended 
and published b.y the conmiissiou (assiiming that they bave proceeded in the 
niainier polnted out by the act) sliould be not simply advisory. nor merely 
prima facie equal and reasonable, but final and coiiclusive as to vvhat are 
lawful or equal and reasonable charges ; that, in jiroceedings to compel com- 
pliance with the rates tbus published, the law neitlier contemplâtes nor al- 
lows any issue to be made or iuquiry had as to their equality and reason- 
ableness in fact. TJnder the provisions of the act, the rates thus published 
are the only ones that are lawful, and therefore, in contemplation of law, the 
ouly ones that are equal and reasonable; and hence, in proceedings like the 
présent, there is, as said before, no fact to traverse, except the violation of 
the law in refusing compliauce with the recoinmendations of the commission." 
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Under this interprétation of tlie act, the Suprême Court of the 
United States declared the act to be in dérogation of the right to a 
judicial investigation by due process of law. The question of the 
délégation of power was not discussed or determined. Nor was the 
supposed encroachment of one dcpartment of government upon an- 
other brought into dispute or controversy. The simple fundamental 
question was decided that such an act in its opération, as interpreted 
by the Suprême Court of Minnesota, deprived the transportation Com- 
pany of its right and property without due process of law. 

Along with the contention that the Railroad Commission is empow- 
ered to exercise judicial functions is another: That it is also empow- 
ered under the act to exercise executive functions. It will be noted 
that the executive department of government includes also the ad- 
ministrative. This widens very largely the scope of the functions of 
that department. By a reading of the railroad commission act, it will 
be seen that the commission is charged with supervising and doing 
many things which are merely administrative. Some are possibly ex- 
ecutive upon a strict division of powers. But this alone ought not 
to condemn the law. As I hâve previously observed, it is impossible to 
find an exact boundary line dividing thèse constitutional powers ; 
that is to say, in providing for the innumerable exigencies arising for 
governmental supervision and control, it is not always possible to 
place the authority in every détail with the appropriate department 
of government. So that, as to the minor matters, it ought not to be 
considered inimical to the Constitution if given into the charge of one 
department when they appropriately belong to another. The essen- 
tial thing is that there shall not be a usurpation of the functions of 
one department by another department, so as practically to destroy or 
seriously to endanger the polity of a tripartite division of powers. Of 
course, there are many things that belong absolutely to the one de- 
partment or the other. Where thèse are plain and important, they 
should be assigned to the appropriate department for administration, 
and, if not so assigned, the law should not stand, because of the hurt- 
ful encroachment upon the proper domain of a department. But, 
where the assignment of power is scarcely distinguishable, or where 
it Works no practical encroachment upon the functions of another de- 
partment, it is difihcult to see why such law should not stand. 

Now, the commission is charged with many duties that are not ex- 
ecutive, but purely administrative or ministerial. It must inquire into 
the management of the business of railroads, and shall keep itself in- 
formed as to the manner and method in which the same is conducted. 
Section 39 of the act. It shall require annual reports. Section 40. It 
may require a uniform System of accounting. Section 43. It may re- 
quire a list of passes to be furnished. Section 45. And it shall make 
report to the Governor annually, and recommend such législation as 
may be deemed important. Section 46. AU thèse things would seem 
to be merely administrative. Others would seem to be more nearly 
executive, as, for instance, the commission is empowered to make com- 
plaint before the Interstate Commerce Commission, with a view to 
rectifying excessive or discriminatory rates and charges. Section 47. 
17S F.— 62 



978 173 FEDERAL REPORTER, 

And it shall inquire into any neglector violation of the laws of the 
State by any railroad corporation doing business therein. It is also 
niade its duty to enforce the provisions of the act hère in question, as 
well as ail other laws relating to railroads. Section 57. 

But this commission is no exception to the création of administrative 
officers and boards of commission, charged with like and kindred du- 
ties. The Législature has created a Board of Canal Commissioners, 
a Board of Fish Commissioners, a Board of Agriculture, an Insurance 
Commissioner, the Secretary of State being made, ex ofïicio, such com- 
missioner, a Food and Dairy Commissioner, and a Commissioner of the 
Bureau of Labor Statistics and Inspection of Factories and Work- 
shops. It is especially made the duty of this latter officer to cause to 
be enforced ail the laws regulating the employment of children, mi- 
nors, and women — a function executive in character. for the executive 
department is charged with the duty to see that the laws are faith- 
fully executed. But ail thèse boards and officers, in the gênerai scope 
of their powers, are charged with administrative, rather than execu- 
tive, duties. Such is the character of the railroad commission act, so 
that the situation comes to this : The Législature has delegated to the 
commission the duty of fixing rates, which it does in aid of législative 
action, or as an auxiliary to the exercise of the législative functions. 
This the authorities ail sanction as falling within the législative power. 
There can exist no valid objection to conferring such authority upon 
an administrative board. The board thereafter administers the law 
as devised. Certainly such a régulation does not clothe an officer or 
officers in one department with officiai duties appertaining to those 
of another. Nor does it commingle the appropriate functions of the 
several departments of government. 

I conclude, therefore, that the first objection urged against the con- 
stitutionality of the act is not maintainable. 

The next objection urged to the act is tliat it rs an encroachment 
upon the constitutional authority of Congress, in that, in practical op- 
ération, it interfères with Interstate commerce. It' is one thing to dé- 
termine vv'hether the act itself attempts to regulate Interstate commerce, 
and another to détermine whether in its practical opération it is effective 
to that end. I assume that, if an affirmative ansvv'er is given to ei- 
ther of thèse questions, the law cannot stand. Congress is accorded, 
under the fédéral Constitution, power '"to regulate commerce with 
foreign nations and among the several states and with the Indian 
tribes." Section 8, art. 1. By the ninth article of amendment to the 
Constitution it is declared that : 

"ïhe ennuicrutioii in tlie Oor.wtitntion of certain rislits sliall not be con- 
strued to ilon.y or disparate otliers retiiined by tbe pcoiile.'' 

And by the tenth article : 

"The i)()\v(>rK not clelegated to the United States by the Constitution, nor 
prohibited by it to the states, are reserved to tlie states resiiectiveiy, or to the 
pcople." 

Thus is indicated, as strongly as could be, that the Constitution 
of the United States is but a délégation of powers, which powers, to- 
gether witli the implied powers that attend those that are express. 
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necessary to a practical and efficient exercise thereof, constitute ail 
that the gênerai government has, or can présume to exercise. AU 
other powers are réservée! to the states, ancl to the people thereof — 
primarily to the people, as they are the repository of ail power, politi- 
cal and civil. The whole lawmaking power ont of this repository of 
power is committed to the several state Législatures, except such as 
has been delegated to the fédéral government or is withheld by ex- 
press or implied réservation in the state Constitutions. Says Denio, 
Chief Justice, in People v. Draper, 15 N. Y. 532, 543: 

"rienary power in the Législature, for ail pur])oseg of civil government, Is 
the rule. A prohibition to exercise a partienlar power is au exception. In 
inquiring, therefore, whether a given statute is constitutional, it Is for those _ 
who questioned its validity to show that it is forhidden. I do not mean that 
the power must he expressly Inhiblted ; for there are but few positive re- 
straints upon the législative power contained in the instrument. The first 
article lays down the ancient limitations which hâve always been considered 
essential in a constitutional government, whether monarchical or popular ; 
and there are scattered through the Instrument a few other provisions in re- 
straint of législative authority. But the affirmative prescriptions and the 
gênerai arrangements of the Constitution are far more fruitful of restraints 
upon the Législature. Every positive direction eoutains an implication against 
anything eontrary to it, or which would frustrate or disappoint the purpose 
of that provision. The frame of the government, the grant of législative 
power itself, the organization of the executive authority, the érection of the 
principal courts of justice, create Iniplied limitations upon the lawmaking 
authority as strong as though a négative was expressed in each instance ; 
but indej)endently of thèse restraints, express or implied, every subject within 
the scop« of civil government is liable to be dealt with by the Législature." 

So says Redfîeld, Chief Justice, in Thorpe v. Rutland & Burling- 
ton Railroad Ce, 27 Vt. 140, 142, 62 Am. Dec. 625 : 

"It has never been questioned, so far as I know, that the American Légis- 
latures hâve tlie same unlimited power in regard to législation which résides 
in the British l'arllament, exceiit where they are restrained by ■wrltten Consti- 
tutions. That niust be conceded, I think, to be a fundamental principle in 
the political organisations of the American states. We cannot well com- 
prehend how, upon iirinciple, it should be otherwise. The people must, of 
course, possess ail législative power origlnally. They hâve committed this in 
the most gênerai and unlimited uianner to the several state législatures, sav- 
ing only such restrictions as are imposed by the Constitution of the United 
States, or of the particular state in question." 

So it is that the national Constitution is wholly a délégation of pow- 
er, and the state Constitution a restriction or limitation of power ; and 
the state Législatures may exercise ail the reserved powers, save those 
which the people hâve withheld. It follows, very naturally and logic- 
ally, from thèse premises, that the national government is without pow- 
er and authority to legislate or to supervise or control in any man- 
ner the movement of commerce which is entirely within a state, or that 
which is appropriately termed intrastate, as distinguished from Inter- 
state, commerce. This arises simply from the want of power, the lack 
of délégation of power, to legislate touching that class of commerce. 
Upon the other hand, the sole power for the régulation of intrastate 
commerce rests with the state Législatures. Congress has expressly 
recognized this distinction of powers in the passage of the act to 
regulate commerce of February 4, 1887. 1 Supp. Rev. St. p. 529. The 
act déclares that the provisions thereof "shall not apply to the trans- 
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portation of passengers or property, or to the receivîng, delivering, 
storage, or handling of property, wholly within one state." So it has 
been pertinently observed by Mr. Justice Harlan, in Interstate Com- 
merce Commission v. Brimson, supra, to the same effect. 

The express purpose of the railroad commission act is to regulate 
transportation and commerce, and common carriers thereof, within 
tlie State. This is apparent, both from the title of the act and from 
the provisions thereof. The title runs: 

"ïo regulate transportation and commerce, and common carriers thereof 
iu tlils State, and, for that purpose, to ereate a Eailroad Commission of Ore- 
gon," etc. 

By the eleventh section the term "railroad" is delrned to embrace ail 
corporations that now, or may hereafter, operate, manage, or control 
"any railroad or interurban railroad * * * as a common carrier in 
this state." And it is further declared that: 

"Tlie provisions of this act shall apply to the transportation of passengers 
and property * * * ^n^i ^q ^jj charges connected therewith, and shall 
apply to ail railroad companics," etc., "that shall do business as common car- 
riers upon OT over any line of railroad within this state." 

By section 13 it is required that every railroad shall fîle with the 
commission schedules showing ail rates, fares, and charges for the 
transportation of passengers and property, "vvhich it has established 
and which are in force at the time between ail points in this state up- 
on its line"; by section 18, that "whenever passengers or property 
are transported over two or more Connecting lines of railroad between 
points in this state," the joint rates of charge therefor shall be rea- 
sonable and just. Thèse gênerai provisions indicate an undoubted 
purpose to limit the scope of the exercise of the commission's powers 
within the state. But by section 47 it is made the duty of the commis- 
sion to investigate freight rates on Interstate traffic on railroads in 
the state, and when, in the opinion of such commission, the rates are 
excessive or discriminatory, to présent the facts thereof to the ofifend- 
ing railroad company, and, if without avail, then to apply to the In- 
terstate Commerce Commission for relief. From this one provision 
of the act, if from none other, the déduction is absolute that there was 
no intention on the part of the Législature of the state to enter the 
domain of interstate régulation of railroad traffic. The commission is a 
state commission, designed to render state service, and no intendment 
should be deduced that it is empowered to exécute a broader or an un- 
lawful service, unless the language is explicit, unmistakably leading to 
such conclusion. No such language is found in the act, and upon its 
face it is not inimical to the commerce clause of the national Constitu- 
tion. 

The order of the commission enjoining upon the complainant the 
adoption of the classification therein prescribed is not so spécifie, but 
the purpose is reasonably deducible. The mandate of the order is 
that complainant "shall cease and desist from charging any higher 
rates within this state for the transportation of merchandise and oth- 
er commodities between the city of Portland and points on the defend- 
ant's main, branch, leased, or otherwise controlled railroad lines with- 
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in the state of Oreg^on, covered by the class rates in said tariff No. 
L— 535, O. R. C. No. 39, I. C. C. No. 1,146, than the class rates pre- 
scribed in this order." Then follows the basis of the rates prescribed, 
or rather the formula by which they may be readily ascertained. The 
order, therefore, can be effective only within the state of Oregon. In 
this there is no ambiguity. That the Western Classification was taken 
upon which to base the formula for ascertaining the rates ordered to 
be substituted cannot change the purpose of the order. The resuit 
would hâve been the same if the commission had fixed the same rates 
without using tariff L — 525 as a basis for its formula. The order is 
not spécifie, however, in this: That it does not, in direct terms, say 
that the rates so fixed shall apply to the transportation of intrastate 
commerce only; but, considering that the commission is a state or- 
ganism, imbued with authority to fix rates within the state and not 
beyond its confines, it is but a legitimate déduction that its purpose 
in promulgating the order was to prescribe rates effective as relating 
to intrastate, and not interstate, commerce. Presumptions are always 
in favor of the lawful exercise of a power — not that it was unlawfuUy 
exercised, or that a functionary has exceeded the authority delegated 
or bestowed. So that, as matter of law, neither in the intendment of 
the act, nor in the draft of the order, has there been ati invasion of the 
right and power of Congress to regulate commerce between the states. 
I regret that the state court has not first construed this statute, as its 
judgment would constitute a ruie of action for the fédéral courts; but, 
in the absence of such construction, the duty is devolved upon this 
court. 

The next inquiry is : Has there been such an invasion by the prac- 
tical opération of the act, under the order of the commission, if effect- 
ive? At the time the order complained of was made by the State 
Railroad Commission, Union Pacific tariff No. 1,578, with suppléments, 
was in force and effect, having been duly filed with the Interstate Com- 
merce Commission. Briefly, this tariff covers transportation between 
Missouri river and common points to varions stations on the Oregon 
Railroad & Navigation lines in Oregon east of The Dalles, other than 
the station of Pendleton. So, also, was in force and effect transconti- 
nental terminal tariff No. 4 — C, covering transportation between Mis- 
sissippi and Missouri river common points and certain North Coast 
terminais, including Portland, Or. lariff L — 535, with suppléments 
thereto, which is known as the "Western Classification," was likewise 
in force and effect, and fixes the class and commodity rates between 
Portland and ail points in Oregon, Washington, and Idaho on the line 
of the complainant's railroad. Another tariff, designated "O. R. & 
N. I. C. C. No. 967," which is joint between the San Francisco & Port- 
land Steamship Company and the complainant, covers transportation 
between San Francisco and points and places on complainant's lines 
in Oregon east of The Dalles. And still another joint tariff was in 
force between the Southern Pacific lines and the complainant's, cov- 
ering transportation between points in California and Portland, Ore- 
gon, and ail points in Oregon east of The Dalles. This is designated 
"S. P. L C, C. No. 2,130." It is further made to appear by the bill 
that the through rates from California, both by way of the San Fran- 
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cisco & Portland Steamship Company "s line and that of the Southern 
Pacific to points east of The Dalles, consist mainly of a comhination 
of the rates fixed by tariflf No. h — 525 from Portland to such points 
east of The Dalles and certain arbitraries or local rates. The arbitra- 
ries are not given, nor the basis upon which they are estimated or 
ascertained. Where, also, the rates by tariff U. P. No. 1,578 are 
higher for transportation from points of shipment from Missouri riv- 
er common points to points in Oregon east of The Dalles on complain- 
ant's lines than the combined rates from such Missouri river common 
points to Portland, under said tarifï No. 1,578, and the rates from 
Portland ont under tarifif No. L — 525, the régulations require that the 
shipments shall take the combined rates. 

As to class rates, the comhination is generally somewhat lovver than 
the through rate from Missouri River common points to points in 
Oregon east of The Dalles; but as to commodity rates the combina- 
tion is somewhat higher. If, however, the rates sought to be estab- 
lished by the State Railroad Commission be put in force, the comhi- 
nation rates on commodities will be less than the through rates from 
Missouri river common points to points on complainant's lines east of 
The Dalles. This is designed to indicate how the established rates 
for Interstate transportation will be disturbed and afifected by an adop- 
tion of the proposed state rates. In further démonstration of the sit- 
uation, it is alleged that at least 70 per cent, of the freight carried from 
Portland to points east of The Dalles, under the class rates established 
under Western Classification No. L— 525, originates at points along 
or east of the Missouri river or in California. and is transported from 
said Eastern points and California to Portland, and thence to points 
east of The Dalles, Vi^hile large quantifies of freight are transported 
directly from Eastern and California points to points east of The 
Dalles, in Oregon, under the through rate. 

It seems to be premised by counsel for complainant that the commis- 
sion's order does not relate to purely internai commerce originating 
within the state of Oregon, or such commerce as may be appropriately 
designated "intrastate commerce." If this premise be admitted, it 
must be at once conceded that the state commission bas attenipted to 
act beyond the scope of its authority. Counsel's premise is at fault, 
however. As has been previously shown, the commission presump- 
tively has acted within the scope of its authority, which was to pre- 
scribe rates applicable to the transportation of intrastate commerce 
only. But, beyond this, it seems to be thought that, if a state tarifï 
afifects an interstate tarilï in the slightest measure, though incidentally, 
it must give way to the latter, and hence is void and inoperative. For 
instance, it is alleged that, if the state commission's rate becomes ef- 
fective, many persons will ship their commerce from vvithout the state 
to Portland, and then reship to points east of The Dalles, or, in another 
way, wool will be shipped to Portland from points east of The Dalles, 
and thence east by the transcontinental rates, and thus the complainant 
will be compelled to re-establish its rates in order to retain its through 
haul from eastern Oregon points. In other words, interstate traffic 
will thereby be interfered with, disturbed, and disarranged. 

It is, and always will be, a difficult question to détermine as to 
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when and what commerce should be classified as interstate, and when 
and what should be classified as intrastate. The question dépends 
largely upon the facts and circumstances attending each case as it 
arises. There can be no doubt that commerce originating within the 
State and carried to some other point within the state is intrastate 
commerce. So it is of commerce originating within the state and 
transported, by continuous carriage, from within to some point with- 
out the state, or originating without the state and carried within. 
That is to be classified as interstate commerce. But when intrastate 
becomes interstate commerce, and vice versa, is an inquiry involving 
nice distinctions, perhaps. But we are not concerned with that at the 
présent time. We are dealing with the distinct question of the sup- 
posed conflict between the régulation of interstate and intrastate 
commerce. Let us take a cômmodity, for instance, manufactured in 
Portland. Let it be agricultural implements. The state has a perfect 
and undoubted right to regulate the tarifif for transportation of sucli 
cômmodity by rail to any part of the state from Portland, so that the 
tariff be reasonable ; and I may say to any point on complainant's 
lines, within the state, east of The Dalles. If that régulation inter- 
fères with présent tariffs for interstate transportation of the same côm- 
modity from common points east of the Mississippi or Missouri river 
to points on complainant's lines east of The Dalles, who can say nay? 

But to go a step farther: The same cômmodity may be shipped to 
Portland from without the state, and put in common stock. When the 
cômmodity thus cornes to rest in the state, and is sold by the dealer 
for transportation from Portland to some other point within the state, 
it is as much intrastate commerce as the case just put, and the state 
may, with equal authority, regulate the freight tarifif. This is a con- 
dition of which complaint is made, lest it be that dealers will takc 
advantage of the local rate, and, selling to customers within the state. 
ship first to Portland at the transcontinental rate, and thence out to 
the interior at the local rate. A shipment from the East, via Portland, 
to a point within the interior of the state, would be interstate com- 
merce ; but whcther such a shipment could be made to take the classifi- 
cation of interstate commerce by shipment to Portland in the name of 
the dealer, and then of intrastate classification by the dealer billing it 
out of Portland again to his patron in the interior, is anotner ques- 
tion, whicli we need not décide. It remains clear that, whenever the 
cômmodity partakes of the characteristic of intrastate commerce, the 
state has the right to fix the rates of tarifif for its transportation whol- 
ly within the state. Take the case of wool again, purchased in eastern 
(Jregon. If that be shipped to a buyer in Portland, why is it not intra- 
state commerce? That same wool, after being thus shipped to Port- 
land, if it be that such buyer subsequently sells to a buyer in Boston ' 
and ships to him at that place, would become interstate commerce. 
If bought in eastern Oregon for transportation to Boston by way of 
Portland, the local state rate could not apply, because that would par- 
take of the character of interstate commerce. 

The Baker City situation is relied upon as a démonstration that the 
local or state rates, if approved, will unsettle interstate régulation, 
or rather will disturb the situation as it now stands. That city is 
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engaged in a jobbing business, and is importing mcrchandise from 
IJoints east of the Missouri river and in California, which it sells to 
customers within a certain radius of territory in job lots. Under tariiï 
U. P. I. C. C. No. 1,578 and No. L— 525, the ]3aker City jobbers pay 
a freiglit rate from point of origin in the East or in California gen- 
erally equal to the car load rate to Portland plus the car load rate from 
Portland to Baker City, and are required to pay the less than car load 
rate from Baker City to points of distribution. Now, the Portland job- 
ber is required to pay the car load rate from ])oint of origin in the 
lîast and in California to Portland and the less than car load rate from 
l'ortland to point of distribution. So it is, says the complainant, that 
the profit of the Baker City jobber and his ability to sell merchandise 
dépend upon the différence between the car load rate out of Portland 
;uid the less than car load rate from Portland to the point of distribu- 
tion. It is further claimed that the rates established by the commis- 
sion's order in comparison with those fixed by L — 535 greatly de- 
crease the différence between the car load rates and the less than car 
load rates from Portland, "so that Interstate traffic originating in the 
lîast and in California, and so in the past distributed from I^ortland 
and from Baker City, respectively, can only be distributed advan- 
tageously and with profit from Portland to ail points in eastern Ore- 
gon," and, therefore, that the commission's order attempts to regu- 
late the movement of, as well as the rate charged upon, Interstate 
commerce. 

This is only an illustration of how rate making may destroy and 
build up jobbing centers, considering the facts stated to be true, and 
the déduction legitimate. But transportation companies do not bave, 
nor can they longer claim, a monopoly upon rate making. Suppose, 
however, Portland was able to supply from home production ail the 
différent kinds of merchandise that the Baker City jobber wanted in 
his trade. A reasonable freight rate made by the state for the trans- 
portation of the merchandise to Baker City and interior points would 
be perfectly legitimate. If that rate enabled Portland, through its 
home-produced merchandise, to displace the business of the jobber 
in Baker City, dealing in like merchandise imported from other states, 
how could it be said that the state freight tariiï was unconstitutional, 
and therefore unlawful? The state rate does not apply to Interstate 
commerce; nor was it designed so to apply. But if the Portland mer- 
chant imports his goods, and then jobs them from Portland, the re- 
suit will be the same as if he were dealing in home products, be- 
cause the importations will hâve become domesticated. If that method 
of dealing constitutes or induces a change in the movement of inter- 
state commerce, it is the thing that the merchant will or will not do 
as his profits in business may impel him. The movement of his mer- 
chandise when it goes out of Portland to the interior of the state is 
intrastate. I am not speaking novv' of goods imported to Portland in 
original packages, and then shipped out to points in the interior of 
the state in like packages as shipped to Portland, because I am not now 
called upon to détermine whether such character of movement would 
constitute Interstate traffic. It will be time enough to décide such a 
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case when it arises. I -bave rcference to such merchandise as may be 
first importée! to Portlancl, and then, going into a wholesale dealer's 
common stock, is wholesaled or jobbed out to customers in the interior 
of the State — such a movement of merchandise from Portland to the 
interior of the state as would constitute intrastate shipment pure and 
simple. If this kind of traffic, with the freight rate imposed upon it 
by the state, is of such proportions and sucîi percentage as to afïect 
trade in interstate merchandise, and therefore render it advantageous 
to interstate Hnes to change their rates, so as to control the trade in 
certain channels, that is not a trenching upon the exchisive authority 
of Congress to regulate interstate commerce. The interférence is but 
incidental, and flows from a perfectly legitimate régulation of freight 
rates by the state, and an altogether natural movement of trade; and 
the condition is absolutely beyond the control of Congress. 

That I may be fully understood, I wiU allude to another incident. 
Counsel for complainant says : 

"If the Xortheni Pacific Railway should receive at Tacoma freiglit dej<- 
tlned to a point in the state of Oregon east of The Dalles, such merehiindisc 
would be moved from Portland to the points east of The Dalles over the liues 
of the complainant, and the rates chargea therefor would he the class rritos 
flxed by tarlff No, L — 525 flled with the Interstate Commerce Commission as 
required by the interstate commerce act. By the order sought to be set aside 
the complainant would be required to charge, not the rates flxed by tariff 
Ij — 525, but tbe rates established by the order of the commission." 

In this statement counsel is mistaken. The shipment would con- 
stitute an interstate shipment, and L, — 535 would prevail as against 
the state rate. So, if it be that the local state rates, as tîxed and reg- 
ulated by the State Railroad Commission on thèse commodities, un- 
settle in some way previously fixed transcontinental or interstate rates, 
that circumstance does not render the state rates invalid as an in- 
terférence with interstate commerce. Let it be supposed that the 
state was the precursor in making rates for the transportation of pure- 
ly intrastate commerce, there could, then, at that juncture, be no con- 
flict. Could it be contended that the state rate was invalid, because 
Connecting railroads might désire to establish a transcontinental rate 
in combination with a local rate, also of their own making, which 
would confîict with the state rate? If so, the fixing of a state rate 
would be a precarious and evanescent thing, to be dissipated at the 
caprice of the transportation companies, and the gênerai government 
would usurp, in practical eflfect, the functions of the state government 
in the régulation of intrastate commerce. Such was not the purpose 
of the framers of the fédéral Constitution. Nor was it the purpose 
of Congress itself in the adoption of the interstate commerce act, 
wherein was recognized, as has been noted before, the right of the 
state to regulate commerce wholly within its borders. The bill, there- 
fore, in my opinion, states nothing that renders either the state rail- 
road commission act or the order of the commission in conflict with 
the commerce clause of the fédéral Constitution. This conclusion is 
borne out by the décisions of the Suprême Court. 

In Wabash, St. Louis & Pacific Railway Co. v. Illinois, 118 U. S- 
557, ? Sup. Ct. 4, 30 L. Ed. 244, the court says: 
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"For Instance, a contraet mislit be niade to c-arry goods for a certain price 
froni Oairo to Chicaso, or froiii Clucugo to Alton. Tlie charges for thèse 
niiffht be within the conipetency of the Illinois Législature to regnlate. The 
reason for this is tliat both the charge and the actnal transporta tion in snch 
cases are exclusively conflned to the limits of the territory of the state, and 
is not eonimerce amoug the states, or Interstate connneree, but is exclusi\-ely 
commerce within the state. So far, tberefore, as this class of transportation, 
as au élément of commerce, is affected by the statute under considération, it 
is not subject to the constitntional provision concerning commerce amoug the 
states It bas often been held in this court, and thore can be no doubt abont 
it, that there is a connneree wholly within the state which is uot subject to 
the constitntional provision, and the distinction between connneree aniong 
the States and the other class of commerce between the citizens of a single 
state, and couducted within its limits exclusively, is one which bas beeu fnlly 
recognized in tins court, altbough it may not be alwa.vs easy, where the liiu's 
of (bese classes approach ench other, to distingulsh between the one and the 
other." 

So in Smyth v. Ames, 1G9 U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819, 
the court says : 

"It cannot be doubted that the mnking of rates for transportation by rail- 
road companies along publie bigbways, between points wholly within the 
limits of a state, is a subiect priniarily within the centrol of that state." 

The case of Gtilf, Colorado & Santa Fé Raihvay Company v. Texas, 
204 U. S. 403, 37 Sup. Ct. 3G0, 51 h. Ed. o40, is highly "instructive, 
and is indicative of how the Suprême Court mainta«is the ]3rerogative 
of the state government to regulate commerce within its borders. In 
this case a quantity of corn had been purchased in Hudson, S. D., 
for delivery at Goldthwaite, Tex. However, in course of the deaiings 
between the parties concerned, the corn vvas billed to Texarlcana, Tex. 
It remained in that place some fîve or six days, and was reconsigned 
from Texarkana to Goldthwaite, Tex. The court says : 

"The single Question in the case is whether, as between Texarkana and 
(voldthwaile, this was au Interstate shipuient." 

And it was determined that it was not. Tiie shipment was, there- 
fore, as between the points named, intrastate, and subject to state rég- 
ulations. There previously existed a through Interstate rate from 
Hudson, S. D,, to Goldthwaite, Tex. ; but this did not deter the court 
from adjudging the carriage, under the circumstances recited, to be 
of intrastate connneree. See, also, The Daniel Bail, 10 Wall. 5.57, 565, 
19 L. lîd. 999, Sands v. Manistee River Improvement Co., 123 U. S. 
288, 295, 8 Sup. Ct. 113, 31 L. Ed. 149; and General Oil Co. v. Crain, 
309 U. S. 211, 28 Su]). Ct. 475, 52 L. Ed. 751. This last case is fur- 
ther instructive as to when an Interstate slii]jment ceases to be Inter- 
state commerce. Thèse authorities I deem to be décisive o* the con- 
troversy. 

Nor does the case of Touisville & Nashville Railroad Co. v. Eubank, 
184 U. S. 37, 32 Sup. Ct. 377, 46 h. Ed. 416, hold to a diiïerent view. 
It is rather illustrative of the same principle. The railroad had es- 
tablished a rate for transportation of tobacco from Nashville, Tenn., 
to Louisville, Ky., at 13 cents per 100 pounds. The rate vvas so fixed, 
presumably, on account of water compétition between the same points. 
It had also established a rate from P'ranklin, Ky., to Louisville, of 
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25 cents per 100 pounds. The road from Nashville to Lousiville ran 
through Franklin. Eubank shipped large qnantities of tobacco from 
Franklin to Lonisville, and paid the established rate, but subsequently 
sued the rail road company to recover back the excess between 12 cents 
and 25 cents per 100 pounds. This is the case that came to the Su- 
prême Court. The theory upon which the suit vvas instituted was that 
the alleged overcharge vvas unlavvful because the state of Kentucky, 
by its Constitution, had declared it so to charge more for a shorter 
than for a longer haul over the same Une, under substantially similar 
circumstances and conditions. The circuit court of the state, from the 
judgment of which error vvas prosecuted to the Suprême Court, held, 
construing this Constitution, that it applied as well to carriage from 
without the state to points vvithin. Thus construed, the Suprême Court 
held that the efïect of the clause in question in the Kentucky Consti- 
tution was to regulate interstate commerce, and hence the judgment 
of the Kentucky court was reversed. In deciding the case, the court 
says : 

"ïhe vicG of the provision lies in the régulation of the rates hetween points 
wholly within the state, by the rates which obtain hetween points outside of 
and those which are within the state. * * * Rnt the fact which vitiates 
the provision is that it conipels tlie carrier to regulate, ad.iust, or fix his in- 
terstate rates with sonie référence at least to his rates within the state, thus 
enabling the state b5' constitutional provision or by législation to directly af- 
fect, and in that waj' to regulate, to some estent the interstate conniierce of 
the carrier, which power of regulatiou the Constitution of the United States 
gives to the fédéral Congress." 

Elsewhere the court says : 

"AVe fully reeognize the rule that the effect of a state constitutional provi- 
ision or of any state législation npon interstate conuuerce must be direct, and 
not merely incideutal and uniuiportatit : but it seeuis to us that where the 
necessary resnlt of enforcing the provision inay be to liniit or prolilbit the 
transportation of articles from without the state to a point within it, or from 
a point witliin to a point without the state. interstate commerce is tliereby 
aft'ected, and may be thereby to a certain extent directly regulated, and in 
that event the efïect of the provision is direct and important, and uot a mère 
incident." 

It should be noted that this same clause in the Kentucky Consti- 
tution had been previously held by the Suprême Court of the United 
States (Louisville & Nashville Railroad Company v. Kentucky, 183 
U. S. 503, 22 Sup. Ct. 95, 4fi L. Ed. 2!)S), as applied to places ail of 
which are wholly within the state, to violatc no provision of the féd- 
éral Constitution, and it was only because an inferior court of Ken- 
tucky had put the construction upon the Kentucky Constitution as 
above indicated, that the clause was hère held to be inimical to the 
commerce clause of the fédéral Constituticjn. 

Neither does the case of Hall v. DeCuir, 95 U. S. 485, 24 L. Ed. 
547, militate against the principle hère ajjplicable. The controversy 
there was concerning a statute of the state of Louisiana which re- 
quired common carriers of passengers to extend to ail persons, without 
regard to race or color, equal accommodations, rights, and privilèges, 
and the décision of the court proceeded upon the hypothesis that the 
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statute necessarily and directly affected Interstate traffic. Mr. Chief 
Justice Waite says : 

"But we thiuk it iiuiy safely be snid that state leslslntioii wliic-h seeks to 
impose a direct biu-tleii tipou interstate comiiierco, or to interfère directly 
witli its freedoin, does eiicroach upoii the exclusive power of Congress. ïlie 
statute uow mider coDsideration, in our opinion, occupies that position. It 
tJoes iiot act upoii tlie business tbrougli tbe local in.strunu^nts to be employed 
after coniing witbin the state, but directly upou tlie business as it cornes into 
tbe state from without or goes out froni wlthin." 

The cases of Swift & Co. v. United States, 19G U. S. 375, 25 Sup. 
Ct. 276, 49 L. Ed. 518, and Loewe v. Lawlor, 208 U. S. 374, 28 Sup. 
Ct. 301, 52 L. Ed. 488, are concerning unlawful combinations in re- 
straint of trade, Avhich affected, not only trade relations within a single 
■State, but such relations also between the states, and hence lack ap- 
plicability hère. 

Eet us now proceed to the question whether the penalties imposed 
by the act are of such a nature as practically to deprive the complain- 
ant of the equal protection of the law. A way for ascertaining wheth- 
er the rates fixed by the Railroad Commission are reasonable, by ju- 
dicial détermination, is afforded the carrier by the provisions of the 
act. The complainant complains, however, that to avail itself of such 
provisions it must either obey the order of the Railroad Commission 
pending législation, or resort to the court for an injunction suspend- 
ing or staying the order in the meanwhile; but that, if resort be had 
to the injunction, the act requires the giving of a bond incurring such 
heavy liabilities in case of failure to sustain the contention that no 
Company could well afford the experiment. The conditions of the 
bond required are that the company shall answer for ail damages 
caused by the delay in the enforcement of the order of the commission, 
for ail penalties that would attach against the company, and for ail 
compensation for whatsoever sums for transportation services any per- 
son or corporation shall be compelled to pay in excess of the sum such 
persons or corporation would bave been compelled to pay if the order 
of the commission had not been suspended. 

Hère are three conditions. The last of the three we must dismiss at 
once, as being perfectly reasonable and just ; for if the order of the com- 
mission was reasonable, and so adjudged to be by the court, it should 
be obeyed from, the first. As to the first condition, touching what dam- 
ages would ensue by reason of delay in enforcing the order, none hâve 
been suggested that would be at ail burdensome, nor do I now think 
of any of that character. 

The second condition, at first blush, would seem onerous, and a dras- 
tic thing to require of a litigant. But what are the penalties that would 
attach against the railroad so circimistanced ? By the fifty-first sec- 
tion of the act, if any railroad company shall omit tO' do any act, mat- 
ter, or thing required to be done by it, such railroad is rendered liable 
to the person, firm, or corporation injured thereby in treble the amount 
of damages sustained in conséquence of such violation, together with 
reasonable attorney's fées. Thèse damages may partake of the na- 
ture of a penalty. But what damages would ensue to any person, cor- 
poration, or the state for a refusai to obey an order fîxing rates? It 
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might be said that a shipper was damaged by the différence between 
the rates established by the commission and those charged by the Com- 
pany ; but that item is expressly provided for by the third condition, 
which, by impHcation, excludes it from the opération of the second. 
There may be in some way damage to somebody attending the failure 
of the railroad company to obey the order of the commission and to 
adopt certain rates ; but, whatever it may be, it cannot be large or op- 
pressive, even if trebled. 

Now, what other penalties are provided? By section 52 it is de- 
îared that, if any officer, agent, or employé shall fail or refuse to do 
any of the follovving things, he shall be deemed guilty of an offense, 
and be subject to a fine of from $100 to $1,000, and a penalty of from 
$500 to $1,000 is recoverable from the railroad company for each such 
offense when the officer, agent, or employé acts in obédience to its 
direction. Thèse are the things enumerated: Shall refuse to fiU ont 
and return any blanks required by the act, or refuse to answer any 
questions therein propounded, or shall give false answers to any such 
questions, or shall, upon proper demand, refuse to exhibit any book, 
paper, account, etc., in his possession or under his control. It is plain 
that none of thèse things are covered by the second condition of the 
bond. The fifty-third section provides that if the railroad shall vio- 
late any provision of the act, or shall fail or refuse to obey any lawful 
requirement of the commission or judgment or decree of the court, 
for every such offense such railroad shall forfeit to the state from $100 
to $10,000. 

It is probable that the penalties hère provided for would not be cov- 
ered by the bond, because the injunction is provided by law. The 
company would be availing itself of a lawful right, and, while so do- 
ing, it would seem that it could not at the same time be held for a vio- 
lation of section 53 by a refusai to obey an order of the commission 
or a judgment or decree of the court. But, however this may be, the 
penalty condition of the bond has been eliminated by an amendment 
of section 33, adopted February 33, 1909. See Sess. Laws 1909, p. 
163. So that the bond exacted can be no impediment of substantial 
moment standing in the way of the complainant obtaining a speedy 
and complète adjudication touching the reasonableness of the rates 
fixed by the commission. 

But the railroad company is entitled to sue for relief against any 
unlawful order of the Railroad Commission in any court, state or féd- 
éral, having jurisdiction, and it is said the penalties imposed by section 
53 are so enormous as to deter the company from seeking relief in any 
court but that named in the act, and in the way prescribed. From 
a reading of the section, it will be seen that it is the railroad only that 
is amenable to the penalty prescribed, not its officers, agents, or em- 
ployés. Thèse functionaries of the railroad are made the représenta- 
tives thereof for the purpose of fixing responsibility upon the rail- 
roads, so that in a case like the présent the railroad would be charge- 
able with a violation of the act in failing to obey the order of the 
Railroad Commission requiring the revision of local rates within the 
state — one offense, not a répétition of offenses from day to day, or at 
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intervais, as long as the railroad continued in t!ie refusai to obey the 
order. It would seem that such is the reasonable construction of the 
section. Being pénal, it shonld receive a strict construction, and no 
accumulation of offenses should be carved out of it, unless they are 
created by the strict letter of the law. 

Section 52, as I hâve shown, penaHzes spécial acts only, which are 
enumerated in the section, none of which are involved by this contro- 
versy. Section 51 relates to the recovery of damages in treble the 
amount of loss suffered ; but the railroad Company is not penalized, 
except by the provisions of sections 52 and 53, and this latter section 
does not affect its agents "and employés. 

Now, it is urged that the case of Ex parte Young, 309 U. S. 133, 
28 Sup. et, 441, 53 L. Ed. 714, 13 L. R. A. (N. S.) 932, is décisive 
of the particular point hère presented. The statutes under considéra- 
tion in that case, however, were most severe and drastic. For a vio- 
lation of the act, if by a natural person, a fine of from $3,500 to 
$5,000 was imposed for the first offense, and double that for each subsé- 
quent offense; and a like fine was imposed if the carrier was a cor- 
poration. Another section of the act fixed passenger rates at two cents 
per mile, and provided that any railroad company, or any officer or 
représentative thereof, violating any of the provisions of the act, should 
be guilty of a felony, and subject to a fine not exceeding $5,000, or 
imprisonment in the state prison not exceeding five years, or both. 
Another section provided for the régulation of freight traiific, and 
made any violation of such régulation a misdemeanor, punishable by 
imprisonment in the county jail. It will be seen at once that there is 
no comparison between the penalties imposed by the Oregon statute 
and that of Minnesota, and the différence is so wide as to render the 
Yoiuig Case not authoritative hère. 

Nor do I think that the penaities imposed are exorbitant or bur- 
densome for willful violations of the provisions of the act. They were 
designed to secure an enforcement of the law, and I discover no in- 
tendment to prevent the railroad companies concerned having ample 
recourse to any court having jurisdiction for relief. 

The third of the fédéral questions urged, namely, that the effect of 
the commission's order will be to deprive the complainant of its prop- 
erty without due process of law, is consequential only depending up- 
on the resuit of the other questions presented. if, having found 
against complainant's contention as to the questions discussed, it fur- 
ther appears that the rates established by the commission are not iRn- 
reasonable, then there can be no taking of the complainant's property 
without due process of law. 

This brings Us to the nltimate question wbetlier, under the alléga- 
tions of the bill, it apj^ears that the rates imposed by the Railroad 
Commission are unreasonable and unjust to the complainant company. 
There is a statement in paragraph 80 of the bill which is very signifi- 
cant. The allégation referred to is as follows : 

"Wliile the iniiiiediate effect of sucli order, E.xliibit I, if it could be coutiiied 
strietly to the stato of Oresoii. ini^ht leave yoiir orator a fair inconie upoii 
its eiitire bu.'Jiiiess. nevertlieless, if the rates atteiiiirted to be e.stablisliod by 
the said order, Exhlbit I, be applied to the interstate business directly af- 
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feeted theroby. iDid if the perceiitiise of réduction effeeted by sucli order Ije 
api)lied to the local Ijusiuess of yoiir orator iii the states of Oregou, Washing- 
ton, and Idaho, wliicli local bnsiness Is uow licing transacted uiion rates 
higlier tlian tliose fixed by tarilï 1/ — 5:25, it would operate to coiiti^cate the 
property of your orator and deprive It of property wltliout due process of 
luw, in violation of the ('Constitution of tlie United States, becaiise siich ré- 
ductions would leave your orator without any fair net earnings upon Its 
property." 

This signalizes the particular theory upon which this suit is insti- 
tuted. But the order has or can hâve no effect beyond the limits of 
the state of Oregon. It was not so designed, nor is such its operative 
force, except as it may afïect interstate commerce incidentally mere- 
ly. It is no purpose of the railroad commission act, nor of the order 
of the commission, that the rate fixed by the commission should be 
applied to interstate business, or any part or parcel thereof, nor to the 
business of complainant in Washington or Idaho, or elsewhere than 
in Oregon. That it may operate to afïect incidentally interstate rates 
established, or the rates on complainant's lines in Washington and 
Idaho, is, as I hâve endeavored to show heretofore, not to the purpose. 
The question is : Are the rates established by the commission in Ore- 
gon, and for Oregon, and not beyond its confines, reasonable? That 
they are is practically admitted by the averment quoted, that the effect 
of the order, if confined to the state, might leave a fair iticome upon 
complainant's entire business. In other words, the pleader is not will- 
ing to négative the fact of reasonableness that attends the order by 
légal presumption. Tested by the demurrer, the averment is to be con- 
strued most strongly against the pleader. 

By paragraph 25 of the complaint it is averred that the rates fîxed 
befrw'een Portland and The Dalles by L, — ô25 are unreasonably low ; 
that ail the rates attempted to be established by the commission's or- 
der to points east of The Dalles are based upon the rates charged by 
L — 525 between Portland and The Dalles, and the rate of increase in 
the rates to points east of The Dalles as fixed by the commission's or- 
der is unreasonably low, and has the effect of making the rates to 
points east of The Dalles unreasonably low, and unjust to complainant. 
This is merely argumentative, and sets forth no facts from which it 
might be deduced that the rates fixed by the commission were even 
unremunerative to the company. So of the further averments of the 
bill, as they pertain to the application of the commission's rates to the 
branch lines of the complainant. "It is a fact," says the pleader, "that 
such attempted adjustment of rates is arbitrary and unreasonable, 
and is founded upon no circumstance and condition aftecting the cost 
of service to your orator or the value of the service to the public, and 
is unjust to your orator." 

But the fault with the bill is that no facts are stated as to the cost 
of the service, or in any way indicating what it is worth to transport 
freight over the lines of the complainant between the points desig- 
nated, and the court is, therefore, unable to say from the bill that the 
rate fîxed by the commission is imreasonably low. Especially are thèse 
and similar averments insufficient, when read in view of the particular 
theory upon which the suit is instituted. 
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Based upon the foregoing considérations, the demurrer to tbe bill 
should be sustained, and the preliminary restraining order should, 
consequently, be dissolved. 

It is proper to say further, bowever, that I bave carefully examined 
the affidavits and sbowing made for a continuance oî the injunction, 
and I am of tbe firm opinion that tbe proofs are wholly insufficient to 
ovcrcome the prima facie case that attends the order of the commis- 
sion, supported by the ample shovving of the défendants. 



THE KINGSTON. 
(District Court, W. D. New Yorlc. August 28, 1909.) 

1. Collision (§ 107*)— Rules fob Peeventing Collisions— Staeboabd Hand 

KULE. 

ïhe faet that eacli of two vessels approacliiug on converging courses 
knows tlie destination of the otlier, and that their courses do not cross, 
does not affeet the application of the starhoard hand rule, whlch, as pre- 
scrihed by rules 18 and 20 of the navigation rules for the Great Lakes 
(Act Feb. 8, 1895, e. 64, 28 Stat. C48, 649 [U. S. Comp. St. 1901, p. 28911), 
re(iuires the vessel having the other on her own starboard side to keep 
ont of the way, and the other, as the privileged vessel, to keep her course 
and speed. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 224; Dec. Dlg. 
§ 107.*] 

2. Collision (§ 107*)— Rules foe Peeventing Collisions— Construction. 

Rule 20 of the navigation rules for tbe Great Lakes (Act Feb. 8, 3S95, 
c. 64, 28 Stat. 649 [U. S. Comp. St. 1901, p. 2891]), which requlres the 
privileged of tvs'O vessels to keep her course and speed, is subject to ex- 
ception, by the ternis of rules 27 and 28, wliore spécial circumstance.s 
render a departure from it necessary. In tlie exercise of good seaman- 
sbip, to avoid immédiate danger, and in sucb case the observance of it is 
a fanlt. 

FEd. Note. — For other cases, see Collision, Cent Dlg. § 224; Doc. Dig. 
5 107.*] 

3. Collision (§ 40*)— Stbam Vessels— Fault— Violation of Rules. 

The steamers Kingston and Titania approaclicd the entrance to the 
niouth of the Getiosee river in the evening, at about the same time, the 
Kingston from the north and the Titania from an easterly direction, and 
a collision oeenrred shortly after tliey entered the ehannel. Held, under 
the évidence, that the Kingston entered first, and that the initial fault 
was that of the Titania, which, under the starboard hand rule, as the 
burdened vessel, was bound to keep out of the way, but whlch approaehed 
at a speed of 8 miles an hour, and in rounding into tbe ehannel neg- 
ligently ran into the Kingston ; that the Kingston was chargeable with 
contributory fault in maintainlng an excessive speed of 10 miles, and in 
not giving alarm signais, or sooner stopping nnd reversiug, when it be- 
camo apparent that the Titania was beiag negligently navigated. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 40; Dec. Dig. 
S 40.*] 

In Admiralty. Suit for collision by Frank Fix and Charles Fix, 
as owners of the steamer Titania, against the steamer Kingston. De- 
cree for division of damages. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. ! )7 to date, & Eep'r Indexes 
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Wliite & Stanley and Frank S. Masten, for libelants. 
Brown, Ely & Richards, for respondent. 

HAZEL, District Judge. The Canadian passenger steamer Kings- 
ton, 300 feet over ah, bound from Kingston, Ontario, to the port of 
Charlotte, N. Y., came in collision with the steamer Titania, 106 feet 
long, with passengers on board, on August 11, 1908, at about 10 :30 
o'clock p. m., between the piers at the entrance to the Genesee river, 
near Charlotte. The starboard side of the Titania was crushed, and, 
rapidly filling with water, she sank. She had been engaged in making 
two or three trips daily during the summer season from Sea Breeze, 
to Charlotte, N. Y. Tfae Kingston was proceeding up the river to her 
landing. It was a clear, moonlight night, and each vessel was seen by 
the other, when out in the open lake, approaching the entrance to the 
river on convergent courses. Each vessel knew the destination and 
proper and usual course of the other. The east pier light and west pier 
light, which projected about 500 feet farther out into the lake than 
the former, could be plainly seen by persons on the decks of the ves- 
sels. There was careless seamanship on the part of one or both of the 
steamers. Neither signaled the other. 

The libelants claim, and testimony has been given in support thereof, 
that when the Titania was about 1,000 feet distant from the east pier, 
and heading so that she would pass outside of the light on the west pier, 
she turned into the channel, which was not less than 500 feet wide, 
and straightened in her course parallel with the piers. Her master tes- 
tified that at this time the Kingston was 100 or 150 feet astern, over- 
taking him, at the rate of 16 miles per hour, a rate of speed twice that 
of the Titania; that without blowing any signal, or giving any warn- 
ing of her movements, she overtook the Titania, passed ahead, and, 
while passing, her suction or swells deflected the course of the Titania, 
forcing her bow laterally into the paddle box of the Kingston, with the 
resuit that, after drifting a short distance, she rapidly filled with 
water, and without loss of life sank to the bottom of the river. It is 
uncontroverted that she sank about 467 feet south of the east pier 
light and 115 feet to the westward of the east pier, which is located 
105 feet east of the middle of the river. 

The position of the respondent, briefly stated, is that the collision oc- 
curred before the Titania had straightened in the channel ; that she 
was not moving in a straight course, parallel with the piers or with 
the Kingston, but, on the contrary, that she came in contact with the 
paddle box of the Kingston, which was the ahead steamer, on an 
oblique or diagonal course. It is also claimed that the Titania, by 
reason of her greater speed just prior to the collision, and her prox- 
imity to the east pier when making the necessary détour into the chan- 
nel, overtook the Kingston, which had then checked her speed, and 
then negligently sheered four points out of her course to westward and 
into the Kingston. It is shown that immediately after the impact 
the Kingston stopped her engines, whistled to the lifeboats, and then 
backed to stop her headway. 

The libelants specifically charge that the collision was occasioned by 
the sole fault of the Kingston, first, for attempting to overtake the 
173 F.— 03 
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Titania in a harbor of less than 500 feet without first signaling for 
permission to do so; second, for steering her course so close to the 
Titania ; and, third, for navigating up tlie channel at an excessive rate 
of speed. The Kingston allèges that the collision vvas occasioned by 
the primary fault of the Titania, in that, first, her navigators had no 
lookout ; second, that she proceeded at a high and dangerous rate of 
speed ; third, in not checking, when rounding the east pier ; fourth, 
in not straightening up and keeping out of the way of the Kingston. 
There is testimony tending to show that each vessel had been overtaken 
by the other. 

The libelants invoke rule 25 of the White lavv, approved February 
8, 1895 (Aet Feb. 8, 1895, c. 64, 28 Stat. 649 [U. S. Comp. St. 1901, 
p. 2891]), which prohibits a steam vessel passing another going in the 
saine direction in rivers less than 500 feet vvide, unless the overtaken 
vessel bas signified her willingness to sueh a movement, or unless she 
is disabled. There is much conflict in the testimony as to whether the 
Titania entered the channel between the piers before the Kingston. 
It is insisted that she did enter the channel first, and had straightened 
in her course. If this claim bas been established by the libelants, it 
follows that the Kingston clearly and flagrantly violated the statutory 
rule just mentioned. 

On the other hand, the respondent allèges that, as the vessels were 
approaching the entrance to the river on convergent courses, rules 18, 
20, and 21 of the White lavv govern the disposition of this controversy. 
The eighteenth rule provides that, when two vessels are crossing, so 
as to involve risk of collision, the vessel which bas the other on her 
starboard.side shall keep out of the way of the other; while rule 20 
requires the vessel on the starboard side to keep her course and speed, 
and the twenty-first rule provides as follows : 

"Every steani vessel, which Is direct ed by tliese rnles to keep out of the 
way of anotlier vessel, shall on approaching her, if necessary, s.lacken her 
speed or stop or reverse." 

If thèse statutory provisions apply to the facts under inquiry, it is man- 
ifest that the Titania violated them. At the oral argument both sides 
practically claimed that the starboard hand rule did not apply, inasmuch 
as each vessel knew the destination of the other, and that their courses 
were not crossing. In the brief of respondent, however, filed after the 
oral argument, it is contended that, as the courses of the steamers were 
convergent, the Kingston became the privileged vessel, and the Titania 
was obliged to navigate in obédience to the eighteenth rule. After care- 
fully considering the évidence in relation to the movements of the ves- 
sels and their position at the time of collision, I conclude that the con- 
tention of the Kingston in this respect must be sustained. It makes no 
différence that each vessel presumably or actually knew the destination 
and course of the other and that neither vessel would cross the other's 
bow. The Kingston was coming from the north, and heading nearly 
straight for the channel, and she was perceived by the master of the Ti- 
tania when the latter vessel was 1,000 feet to the eastward. The Titania 
was making for the channel from the east, steering on a N. W. i/o N. 
course. After making the turns, she steered in a southwesterly direction. 
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Irrespective of whether such détour was made at the point claimed by 
the libelants, or much doser to the east pier, as is contended by the 
Kingston, I think the courses of the steamers to the entrance of the 
river were slanting or oblique vvhen they became factors in each other's 
navigation, and therefore that they approached each other on crossing 
courses. The Titania, being the burdened vessel, was obliged to keep 
out of the way of the Kingston, vvhich was approaching the river from 
the north on her right side. The John MeCullough, 145 Fed. 501, 76 
C. C. A. 261 ; The Deveaux Powell and the Lackawanna, 165 Fed. 
635, 93 C. C. A. 54. 

The weight of the évidence establishes that the Titania was net in 
the channel ahead of tlie Kingston, and that rule 25, reçulating the 
manner of passing a vessel in a channel less than 500 feet wide, did 
not apply. On the other hand, the testimony of the Kingston pre- 
ponderatingly shows that the Titania turned irito the channel much 
doser to the east pier than 300 feet. Indeed, when the bow of the 
Kingston was abreast of the east pier light, the Titania was on a diag- 
onal course, proceeding at the rate of 8 miles an hour, close to the 
east pier light. Such maneuvering at the specified rate of speed, in 
view of the proximity of the Kingston, a much larger vessel, was a 
fault, and the Titania must be condemned for not keeping out of the 
way of the Kingston, and for failing to slacken her speed, or season- 
ably stopping or backing to avoid collision. 

Did the Kingston contribute to the collision to such an extent as to 
warrant a division of the damages? She was properly manned and 
equipped, with master and lookout on déck. Capt. Esford testified 
that, when the Kingston was abreast of the west pier light, the Titania 
was about 300 feet ofï the east pier light; that he first noticed the 
Titania when he went on the bridge to relieve the second officer about 
a half hour before the collision. He says that, when about three boat 
lengths from the west pier, he checked the Kingston's speed, which was 
then about 16 miles an hour. He further testified that, when abreast 
of the west pier, the Kingston was moving at the rate of 10 miles per 
hour. He observed the Titania going faster than the Kingston, and 
when the latter vessel was abreast of the east pier light the Titania 
was "coming at him at right angles." The libelants contend that the 
speed of the Kingston was 16 miles an hour at the time of the colli- 
sion; but giving considération to ail the évidence on this point, pro et 
contra, prompts the belief that she was proceeding at not much less 
than 10 miles an hour, which, in view of the circumstances, I deem to 
bave been excessive. 

It is true, as claimed by counsel for respondent, that ordinarily the 
privileged vessel is not required to reduce her speed, except in ex- 
tremis ; but I think the situation hère demanded more than ordinary 
précaution by the Kingston, and a departure from rule 20 of the laws 
relating to navigation of vessels on the Great Lakes and their Connect- 
ing and tributary waters should hâve been made. The experienced 
master of the Kingston must bave been aware that the Titania was not 
approaching the channel in the usual and ordinary way. It seemed 
clear to him that she was rounding the east pier light altogether too 
close, in view of the proximity of the Kingston. In that relation hc 
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was required to apply good sensé to the navigation of his vessel. He 
should not hâve ignored rules 27 and 38 of the White law, which sub- 
stantially provide that due regard shall be had to ail dangers of nav- 
igation and collision, and to any spécial circumstances which, to avoid 
danger, may demand a departure from rules 18, 20, and 21. Accord- 
ingly it became the duty of the Kingston, even though in the first in- 
stance she had the right to rely upon the presumption that the Titania 
would perform her full duty, to either signal an alarm, or to stop and 
reverse her engine, if good seamanship so required. Her excessive 
speed and middle course in the river, in view of the Titania turning 
into the channel too near the east pier at an excessive speed, were 
reasonably clear indications that the latter vessel would in ail prob- 
ability omit conforming to her full duty. The faulty maneuvering of 
the Titania obligated the Kingston to careful and skillful seamanship 
to avoid injuring her, notwithstanding the failure of the burdened ves- 
sel to keep out of the way. The master of the Kingston, according to 
his own version of the collision, as I interpret it, had sufïicient reason 
to believe the Titania, because of the position she was in, would be 
unable to properly and safely straighten in the channel while she was 
passing her. Upon this point the principles of the following cases are 
thought applicable : The New York, 175 U. S. 187, 20 Sup. Ct. 67, 
44 L. Ed. 126 ; The Chicago, 125 Fed. 712, 60 C. C. A. 480; The Dela- 
ware, 161 U. S. 459, 16 Sup. Ct. 516, 40 L. Ed. 771. 

If the Kingston had proniptly stopped or reversed, or seasonably 
signaled the Titania, it is quite probable that the latter vessel would 
hâve maneuvered to avoid the collision. Such error on the part of the 
Kingston was not in extremis, as the présence of the Titania at that 
point and her close turn to the east pier was in no sensé a surprise to 
her. Hence, in view of the circumstances, both vessels must be held 
at fault for the collision. 

A dccrec may be entered, dividing the damages, but without costs. 



BOTIS V. DAVIES et al., Immigrant Inspeetors. 

(District Court, N. D. Illinois, E. D. November 10, 1909.) 

No. 10,326. 

1. AlIENS (§ 50*)— IMMIGBANTS SUB.TBOT TO DEPOBTATIOS— CoNTRACT LABOEEBS. 

Neitlier Immigration Act March 3, 190.5, c. 1012, 32 Stat. 1213, nor Act 
Fel). 20, 1907. e. 1134, § 2, 34 Stat. 898 (U. S. Comp. St. Supp. 1909, p. 
448), autliorizes tlie déportation as a coiitract laborer of an alien who 
entered the United States before the later act took efCect ; the former con- 
ta inlng no provision wliatever In that regard, and the latter, whlle making 
such i>rovision, also expressly providing, in section 28, that it shall uot 
be constrned to afCect "any act, tliing or matter * « * done or existing" 
at the tlme of ils taklng effect, but that the same shall be governed by 
prier laws, which are continuée! in force for that purpose. 
[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 50.* 
Importation of contract labor, see note to United States v. Persons, 66 
C. C. A. 133.] 

♦For other cases see same topic & § kumbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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2. Aliens (§ 50*)— Immigrants Subject to Deportatiom — •Contract Iva- 

BORER." 

Petitloiier. wlio was a Greek lioy tlien 16 years old, wrote to a distant 
relative in Cliicago to Iciiow if tlie latter would give him employiiient if 
lie eauie to tlie United States, and. receiving an affirmative ansvver, he 
came ; lus fatlier pajang his passage. On liis arrivai tlie relative gave 
liini work at $1.5 per montli and board, where he remained for 14 mouths, 
and tlieii bouglit a liorse and wagon and started in business for liimself 
as a fruit peddler. Ile had no contract for employment before lie came, 
and no wages were meutioned, and he would hâve come merely on the 
relative's promise to give him a home untll he found employment. Held, 
that he did not come as a "contract laborer," within the meaning of Act 
Feb. 20, 188."). c. ICA, 23 Stat. 332 (U. S. Comp. St. 1901, p. 1290), which 
makes it a criminal offense to solicit or encourage the immigration of aBy 
alien under contract to pcrform labor, and makes such contracts void. 

[Ed. Note. — For other cases, see Aliens. Cent. Dig. §§ 10&-110 ; Dec. Dig. 
§ 50.*] 

3. Aliens (§ 54*)— rfioCEEDiNos for Déportation of Immigrant— Review by 

Courts. 

There Is no provision in Immigration Act March 3, 1903, c. 1012, 32 
Stat. 1213, nor Act ¥eh. 20, 1907. c. 11.34, 34 Stat. 898 (U. S. Comp. St. 
Supp. 1909, p. 447), maklng the décision of the imihlgration officers c-on- 
clusive as to the right of an alien domieiled in this country to remain, 
and where such décision in volves a question of law, as well as of fact, it 
will be reviewed by the courts. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112 ; Dec. Dig. § 
54.*] 

4. Aliens (§ 54*)— Proceedings for "Déportation" of Immigrant— Limita- 

tion. 

Under Immigration Act March 3, 1903, c. 1012, 32 Stat. 1213, which 
provides in section 20 that any alien who shall come Into the United States 
"in violation of law" may be deported at any time within two years 
after arrivai, and in section 21 that the Secretary of Commerce and Labor 
shall déport aliens found In the United States "in violation of this act" 
within three years after landlng, a "déportation" for entering in violation 
of any prior law can only be made within two years, which nieans the 
actual déportation, and not merely the commencement of proceedings. 
[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 54.* 
For other définitions, see Words and Phrases, vol. 2, p. 1994.] 

Habeas corpus by Johannis J. Botis against Daniel D. Davies and 
A. A. Seraphic, Immigration Inspectors. Petitioner discharged. 

Knight, Reid & Goodman, for petitioner. 

Edwin W. Sims, U. S. Dist. Atty., for respondents. 

SANBORN, District Judge. Tlie return to the writ of habeas cor- 
ptis shows the reason for the détention complained of, and the évidence 
upon which an order for the déportation of petitioner was based. He 
is a Greek, 18 years of âge, held for déportation under the contract 
labor statutes. He came to this country April 3, 1907, when Immigra- 
tion Act March 3, 1903, c. 1012, 32 Stat. 1213, was in force. On No- 
vember 11, 1908, a warrant for his arrest was issued to the respondent 
Seraphic, setting forth that Botis was a contract laborer and a mem- 
ber of the excluded classes, in that he migrated to this country pur- 
suant to an offer, solicitation, promise or agreement, made previous 

•For other cases see same topic & § mumbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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to such migration, to perform labor herein, and directing tlie inspecter 
to take the alien into custody and enable him to show cause why he 
should not be deported. He was arrested, and a hearing had ; a copy 
of the évidence being attached to the return. The évidence was sub- 
mitted to the Secretary of Commerce and Labor, and, being satisfied 
that Botis was a member of the excluded classes in that he is a con- 
tract laborer, the Secretary issued his warrant directing his return to 
his native country. He then sued ont habeas corpus, and the case was 
heard on the pétition and return. 

The évidence taken by the inspecter is clear and undisputed, and 
consists of an affidavit and sworn testimony of petitioner. It shows 
that before émigration he wrote to one Alexios Delyannis, of Chicago, 
whose wife and petitioner's mother are second cousins, asking whether 
he coukl receive him and give him work in his place of business if he 
came to the United States. Delyannis answered by letter, saying 
he coukl do so. Petitioner's father mortgaged some property owned 
by him in Greece in order to pay the passage money. If Delyannis 
had written him that he could not give him a job, but that he might 
stay at his house until he could get one, he would hâve corne just the 
same. When young Botis got to Chicago, Delyannis received him 
at his house, and gave him work in a bootblacking establishment con- 
ducted by him at $180 a year and his board. He worked at this for 14 
months, saving ail his wages, and then left the work and Delyannis' 
house, bought a horse and wagon, and went into the business of ped- 
dling fruit. At the time of giving his testimony he was earning at 
this business $3 to $4 a day, and bas his horse and wagon and about 
$100 held for him by his uncle, George Malliris. 

Upon the évidence the Department of Labor has reached the con- 
clusion that Botis is a contract laborer, subject to déportation, and is 
in this country in violation of the acts of Congress of March 3, 1903. 
and February 20, 1907 (34 Stat. 898, c. 1134 [U. S. Comp. St. Supp. 
1909, p. 447]). Turning to those statutes it is found that neither one 
of them seems ta apply to the case. The statute of 1903 makes no 
provision for the exclusion of contract laborers. It describes 11 classes 
of undesirables who are to be excluded, but entirely omits ail mention 
of contract laborers. This act was in force in April, 1907, when 
IVitis was admitted to this country ; but, as it does not cover the case 
of contract laborers, it need not be further noticed on this point. 32 
Stat. 1211 (U. S. Comp. St. Su]Dp. 1905, p. 284). The other statute, 
relied on by the immigrant inspectors, and cited by the Secretary of 
Commerce and Labor as authorizing the déportation, does, indeed, 
cover contract laborers, including those wdio bave been induced or 
solicited to emigrate by offers or promises of employment. 34 Stat. 
898. But it contains a section making it entirely inapplicable to this 
case, reading as follows : 

"Nothiug eontiii]iG(l in this act sliall be coustnied to aiïect any proseeutioii, 
suit, iK-tioii or proceediiifîs broiiglit. or aii,y act, tbius or matter, civil or criui- 
inal, doue or existing at tlie lime of the talviiig etîect of tbis act ; luit as to ail 
sncli proseeiitions. .«iiiits, actions. i)i-ocoedings, acts, tliiiigs or matters, the laws 
or i)arts of laws i-e]>ealed or auieiided b.y tbis act are berob.v contiiiued in force 
:uul effect." Act Feb. 20, 11)07, c. 1134, § 2S, 31 Stat. 907 (U. S. Comp. St. 
Supp. 1909, p. 404). 
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The act of 1907, therefore, is wholly prospective in its opération. 
The language used in the quoted section could hardly be made more 
comprehensive or expHcit. Ail acts, things, and matters done or exist- 
ing when the statute took effect are governed by earlier laws. The 
date of taking effect was July 1, 1907, several months after Botis 
landed. So there can be no question that the act of 1907 has no bear- 
ing or effect on Botis' status, which is governed entirely by pre-exist- 
ing laws. The act of 1903, as has been seen, has no application, and 
prior législation must be examined. It may be said however, that 
a warrant of exclusion based entirely on inapplicable laws does not 
commend itself to the judgment, or occupy a very favorable position, 
in a case involving personal liberty. A proceèding so peremptory and 
harsh as déportation, savoring so much of punishment, should hâve a 
better basis than statutes which are applicable wholly to différent con- 
ditions of immigration. 

Looking, then, to the earlier laws. it is found that the only one 
which may apply is Act Feb. 26, 1885, c. 1G4,. 23 Stat. 332 (1 U. S. 
Conip. St. 1901, p. 1290), and upon examination of its provisions it is 
also found inapphcable. It is a pénal statute, and denounces the pre- 
payment by any person or corporation of the transportation of an 
emigrant under contract to perform labor in the United States, as 
well as the assisting or encouraging of bis importation or migration. 
It also makes such a contract void. It falls far short of reaching the 
facts of this case. Botis emigrated on bis own initiative, without be- 
ing solicited to do so by Delyannis, and also without being induced to 
come by the promise of employment. Nor was there any contract or 
agreement to perform labor in this country ; no wages being agreed 
on, nor definite time, and Botis being under âge. What Botis and 
Delyannis did was most usual and proper. The boy wished to come, 
so he simply wrote to a distant relative about it, and was promised work 
and a temporary home. Neither could bave understood that he was 
doing anything unlawful or improper. If Delyannis in any way as- 
sisted or encouraged Botis to come, pursuant to any offer, solicitation. 
promise, or agreement, he was liable to a penalty of $1,000. Act 
March 3, 1903, c._1012, §§ 4, ô, 32 Stat. 1214 (U. S. Comp. St. Supp. 
1905, p. 277). It is clear that the act of Delyannis, in answering Botis' 
letter, and saying he would receive him and give him employment, 
had nothing intentionally criminal in it. On the contrary, it was a 
worthy and laudable act. He was not trying to hurt the labor market, 
reduce American labor to the level of assisted emigrants, or lower the 
character of foreign immigration, but was simply responding to a 
reasonable and proper appeal to considérations of country and relation- 
ship. The immigration officers hâve inadvertently extended the stat- 
ute so as to cover a case neither within the letter nor spirit of the law, 
and hâve done so without even mentioning the only statute which can 
possibly apply to the case. They hâve applied a rigorous rule to a 
worthy alien, industrious, prudent, and self-supporting, who has every 
prospect of becoming a good and désirable citizen ; and they now in- 
sist that their finding of facts, that Botis was a contract laborer under 
the acts of 1903 and 1907, although those laws are most clearly inap- 
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plicable, is final and conclusive, and must be accepted in this pro- 
ceeding without question. 

Before examining this question, a word in regard to the object of 
the exclusion statute may not be ont of place. In several cases persons 
plainly within tiie letter of the contract labor statutes, but not within 
their spirit or purpose, hâve been held not to be within such statutes. 
It had been the practice for capitalists to import in large numbers an 
ignorant and servile class of foreign laborers, under contracts by which 
the employer agreed, on the one hand, to prcpay their passage, while, 
on the other, the laborers agreed to work after their arrivai for a cer- 
tain time at a low rate of wages. The effect was to break down the 
labor market, and reduce other laborers in like occupations to the level 
of the assisted emigrants. 

"The evll flnally became so flagrant that an appeal was made to Congress 
for relief by the passage of the act in question, tlie design of which was. to 
l'aise the standard of foreign immigrants, and to discountonance the migra- 
lion of those who had not .sullieient nieans in their own hands, or those of tlieir 
friends, to pay their passage." U. S. v. Laws, 103 U. S. 258, 263, 16 Sup. 
et. 998, 1000, 41 L. Ed. Ifil. 

"We (Jnd, therefore, that the title of the act, the evil which was intended to 
be remedied, the cirenmstances surrounding the appeal to Congress, tlie re- 
Ijorts of the committee of each house, ail concur in aflfimiing that the iiitent 
of Congress was simply to stay the influx of this cheap, unskilled lahor." 
Church of the Holy Triuity v. U. S., 143 U. S. 457, 12 Sup. Ct. 511, 30 L. Ed. 
227. 

It seems needless to say that $15 a month and board for a 16-year 
old boy is not cheap labor, nor calculated to injure the domestic sup- 
ply. Botis was neither solicited nor induced to migrate. He had 
made no contract. He expected to obtain no cheap labor. He is in 
business for himself, earning bis own living and more, and is fully 
within that libéral and enlightened policy which bas always dominated 
our naturalization laws, and accomplished so much for our own nation 
and for those accepting its benefîts. America means something to the 
emigrant, whether he is from England or Sweden, Little Russia, or 
Armenia. Many a man now representing the best American man- 
hood was, when he came to this country, though then perhaps of full 
âge and stature, utterly unable to read or write. No industrious and 
self-supporting emigrant should be cast out because of a technical in- 
fraction only of a loosely drawn statute, which bas often been inter- 
preted not to mean what it says. Botis has long ceased to be in a 
position where he could by any possibility be classed as a contract labor- 
er; much less should he be excluded when he does not come within 
the statute at ail. Banishment, as Justice Brewer has well said, is a 
punishment of the severest sort, and should not be inflicted in a case 
like this, unless the law positively and unequivocally demands it. 

But it is said that thèse questions are wholly reserved to the political 
department, with which the courts bave nothing to do ; and this is often 
a question of considérable difficulty. There is nothing in the law which 
expressly makes the décisions of those officers conclusive. Sections 25 
of the acts of 1903 and 1907 both provide that, when an alien is refused 
admission (never being allowed to land, ôr only pending further ex- 
amination) "the décision of the appropriate immigration officers, if 
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adverse to tlie admission of such alien, shall be final, unless reversed 
on appeal to the Secretary of Commerce and Labor." Such appeal is 
provided for in the same section. But in case of aliens who hâve been 
permitted to land, and hâve become in ail respects subject to our juris- 
diction and part of our population, but who are found within a lim- 
ited time to fall within an excluded class, there is no express provision 
that the décisions of the departm.ent shall be final. No appeal is pro- 
vided, but simply a warrant of déportation of the Secretary of Com- 
merce and Labor, when he shall be satisfied that the alien is hère in 
violation of law. The effect of such décisions by immigration officers 
has been often discussed by the courts, with a gênerai disposition to 
hold them final within certain limits. Mâny of thèse cases are those 
involving the right to land, not to stay after landing. In such cases 
the statute expressly gives an appeal, and makes the décision conclu- 
sive. By such express provision a presumption arises that the officiai 
décisions in other cases was not to be a finalitv. In Gonzales v. Wil- 
liams, 192 U. S. 1, 24 Sup. et. 171, 48 L. Ed. 317, the immigration 
officers decided that petitioner was an alien, when in fact she was an 
inhabitant of Porto Rico, and entitled to enter the United States by 
the Treaty of Paris. She was discharged from custodv. The case of 
U. S. V. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 t. Ed. 1040, is 
the strongest one on the point of the finality of executive décisions. It 
dealt, however, with a statute expressly making such décisions final, 
which is not the case hère ; and the ruling was that, where the judg- 
ment of exclusion is affirmed by the Secretary of Commerce and 
Labor on appeal, such décision is final and conclusive on the courts, un- 
less it affirmativel}' appears that such ofiicers, in the case submitted to 
them, abused the discrétion vested in them, or in some other way, in 
hearing and determining the same, committed prejudicial error. And 
in Chin Yow v. U. S., 208 U. S. 8, 28 Sup. Ct. 201, 52 L. Ed. 369, a 
writ of habeas corpus was directed by the Suprême Court, on the 
ground that the petitioner had been denied a fair hearing by the im- 
migration officers. In a case not covered by the statute the décision 
is not conclusive. Ex parte Petterson (D. C.) 106 Fed. 537. To ex- 
clude aliens, prescribe conditions and régulations of immigration and 
déportation, and commit the enforcement of such conditions and régu- 
lations exclusively to executive officers, without judicial intervention, 
Congress has undoubted power. Yamataya v. Fisher, 189 U. S. 86, 
23 Sup. Ct. 611, 47 L. Ed. 721, similar to the Ju Toy Case, and passing 
upon the same positive provision that adverse décisions should be final. 
But the présent case is governcd by another provision, being section 
20 of the act of 1903, providing that any alien who shall come into the 
United States in violation of law shall be deported, but without ex- 
pressly making the executive décision final. In no case, I think, has 
a departmental décision not expressly made conclusive ever been held 
to be so, as appears by Justice Brewer's dissenting opinion in the Tu 
Toy Case, except that mère questions of fact will not be judiciaîly 
reviewed. Mistakes of law by executive officers are freely re-examined 
by the courts, like the question whether f raud is established by certain 
facts. Hill V. McCord, 195 U. S. 395, 35 Sup. Ct. 96, 49 L. Ed. 251. 
Hère the immigration inspectors hâve found the facts, but those facts 
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(lo not bring the petitioner vvithin any act of Congress. No statute ex- 
pressly says that their finding shall be final, and without that it is 
not so. Finality was given by the other provisions, and an appeal and 
hearing provided for, dififering from the one hère applicable, which 
gives no appeal, not even a hearing. That had to be read into the law 
by the courts. Yamataya v. Fisher, supra. Good and sufficient reason 
appears for the différence. In one case the alien is stopped at our 
borders, and his entry arrested. He is simply turned back, after appeal 
and hearing, by an order which wholly concludes his rights. But in 
the other he enters the country, becomes part of our population, per- 
haps acquires a domicile, pays taxes, and establishes himself in busi- 
ness. He is then apprehended, given a hearing, but no appeal, and 
then excluded, but without express provision concluding his rights. 
The reason of this omission lies in the distinction between the two 
cases. To the immigrant who never enters it may be, indeed, a great 
disappointment to be turned back; but to the one who bas earned a 
place hère, who is supporting himself, possibly his family, with perhaps 
a home hère, déportation is a punishment mos't drastic and severe. One 
may be rejected by peremptory order, final in its nature; the other is 
entitled to judicial investigation. The executive order for which, in 
this case, the rule of finality is invoked, does not even refer to any 
law authorizing déportation. How such a document could be placed 
beyond judicial question is, indeed, difficult to understand. 

But there is another reason, which seems equally persuasive, why 
the déportation cannot be upheld, and that is the time limit prescribed 
by the act of 1903. Botis landed April 3, 1907, and the déportation 
warrant was niade July 12, 1909. Section 20 of the statute provides 
as follows : 

"Thiit nny alien who sliall conie into the United States in violation of law, 
or wlio shall be found a public cbarse therein, fi-om causes existing prior to 
landiui;. sliall lie deportert, as hereii'-after provided, to the country wlieuce lie 
came at any tinie wirliin two years iitter arrivai at liie expoiise, iiicluding oiic- 
half of the cost of iulaud transportation to tlie port of déportation, of the 
]ierson bringlns such alien into the United States, or if that cannot be done, 
then at the exjiense of the iimnifrraut fnnd referred to in section 1 of this act." 

Section 21 of the same act provides that the Secretary of Commerce 
and Labor shall déport aliens found in the United States in violation 
of this act within three years after landing. Now, since contract 
laborers are not referred to in the act of 1903, as has been aiready seen, 
it seems plain that the two-year provision apjilies to déportation under 
pre-existing statutes, and the thrce-year section to cases under the Act 
of 1903 ; otherwise, the two sections would be répugnant. As has 
also been seen, Botis" case can only fall within the pénal act of 1885, 
if within any act whatever, and he is thus brought within the two-year 
provision. The statute says he shall be dejiorted within two years, 
not that déportation proceedings shall be brought or commenced, or 
that he shall be held or arrested for déportation, within that period. 
Even if he were within the provisions of the statute of 1885, the 
warrant of déportation was nearly three months too late. 

It has been assumed that the statute of 1885 was not repealed by 
that of 1903, as held in the EHis Case (C. C.) 121 Fed. 637. In view 
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of the conclusion reached, it is not necessary to examine that question. 

I am convinced that in this case the officers hâve unwittingly gone 
outside the law, that great injustice would resuit from carrying eut 
their décision, and that the court is not bound thereby. No criticism 
of immigration officers as a class is intended, or would be justified. 
They hâve been "loyal to the interests of their country," and hâve on 
the wrhole discharged their onerous and difficult duties "humanely, 
justly, and without préjudice, with men of every kindred and tongue 
and people and nation." 

The petitioner should be discharged. 



GAY et al. v. HUDSON RIVER ELECTRIC POWER CO. et al. (two cases). 
(Cil-cuit Court, N. D. New York. November 20, 1909.) 

1. Receivers (§ 110*)— JIanagement of Propebty — Power of Coukt to Au- 

tjiokize contracts by r.eceivers. 

A court, wliicli lias appoiutetl receivers for a corporation and has di- 
reeted tlieni to continue its business to lîeep it a going concern, lias power 
to authorize tlioni to enter into sucli contracts as are usual and customary 
in such business, even though they inay extend beyond tlie probable terni 
of the reeeivership. 

[Ed. Note. — For other cases, see Receivers, Dec. Dig. § 110.*] 

2. Receivers (§ 110*) — Continuance of Business — Contracts for Future 

Performance. 

Receivers were appf)inted in a creditors' suit for eight assoeiated cor- 
porations, whose business had been conducted under a single management 
and was so continued by the receivers by direction of the court. Such 
business was principally the génération and production of electrical power 
and gas and its transmission and sale to both public and private con- 
sumers, and the business of the several c-ompanies was more or less in- 
terdependeiit. Eacli corporation liad botli secured and unsecured credit- 
ors, and on the fillng of ancillary bills in foreclosure by the mortgage 
trustées the receiversliips were extended to them, and as a whole the 
business under the management of the receivers was profitable and en- 
hanced the niarlvet value of the i)roperties. Helû, that It was not onl.v 
within the iwwer of the court to authorize the receivers to make a con- 
tract to supply electrical power to a eustomer for a flve-year term, but 
tliat court, in its discrétion, should exercise such power where necessary 
to retain such eustomer, and where the contract was a valuable one for 
the Company and to the advantage of its creditors as a whole. 

[Ed. Note. — For other cases, see Receivers, Dec. Dig. § 110.*] 

In Equity. Suits by Eben H. Gay and another against Hudson 
River Electric Power Company. On motion by the New York Trust 
Company, as trustée of certain mortgage bonds, to vacate an order 
of this court, .made October 22, 1909, authorizing the receivers herein 
of the défendant Empire State Power Company to enter into a con- 
tract with A. V. Morris & Son, of Amsterdam, N. Y., for furnishing 
said firm with electrical power for a period of five years from July 
1, 1909. Denied. 

See, also, 166 Fed. 771. 

•For otber cases see same topic & § ncmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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Hornblower, Miller & Potter (Morgan M. Mann, of counsel), for 
New York Trust Ce. 

Noble, Jackson & Hubbard, for bondhoklers of said company. 
Abram J. Rose and Georg-e B. Curtiss, for receivers. 

RAY, District Judge. The order was accompanied with a copy of the 
proposed contract, and, while made ex parte, contained a provision for 
service thereof on ail interested parties, and that it was to become ef- 
fective and be carried ont unless an appeal should be taken or a motion 
made to vacate, modify, or change same. In effect it was an order to 
show cause. This motion is made accordingly. 

This is a creditors' suit, seeking to wind up the affairs of the eight 
défendant corporations on allégations of insolvency, waste, misman- 
agement, etc., and asking the appointment of receivers to conduct and 
manage the afïairs of the corporations and continue the business. 
George W. Dunn, Milton Delano, and Charles W. Andrews were ap- 
pointed receivers accordingly, and since about November 1, 1908, hâve 
been managing the affairs and continuing the business of thèse cor- 
porations as officers of this court. By ancillary bills in foreclosure 
the receiverships hâve been extended to the foreclosures, with the ad- 
ditional powers incidental thereto. One of the main allégations of 
the bill is that thèse eight corporations, including the Empire State 
Power Company, were, and for a long time had been, engaged in the 
génération and production of electrical power and gas and the trans- 
portation, sale, and supply of same to the public and to private per- 
sons, and were quasi public service corporations, and had been and 
were being managed and run, and should continue to be run and man- 
aged, as one corporation. Thèse corporations had no other business, 
except that, incidentally, two or three had a supply store in addition 
to their generating plants, where they kept gas and electrical sup- 
plies, mainly for the convenience of themselves and of their customers, 
and vvhich were so conducted as to supply and serve the convenience 
of ail the eight corporations and their customers. 

The order appointing the receivers provides that they shall continue 
the business, operating the several corporations and exercising their 
corporate rights and franchises as one whole. It then was, and now 
more than ever is, évident that thèse corporations must be run and 
the business conducted as one whole. Contracts had been made, elec- 
tric power generating and gas plants arranged, and transmission and 
pipe lines arranged and constructed, with this in view. As a whole 
thèse corporations generate more electrical power and make more gas, 
and hâve facilities for so doing, than is required in anv one olace at 
ail times or seasons of the year. When water is low, greater pres- 
sure is placed on the gas plants or steam electrical plants, etc. Certain 
proposed and purchased water rights had not been fully developed 
when the receivers were appointed, and certain transmission lines had 
not been constructed or completed as proposed, in order to equalize 
matters and make ail thèse properties available to their fuU capacity, 
etc. It is évident that one plant was to an extent dépendent on another 
or on others. It is also évident from the very nature of things, and 
fully appears from the record, that contracts for the supply of gas, or 
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electrical power, or of both gas and electrical power, should be renewed 
from time to time on proper terms, and new or additional contracts 
made, if the plants are capable of doing the work, or will be with small 
outlay, and thereby surplus power now going to waste utilized and 
saved, with profit to the companies or corporations concerned. 

The court is not only to protect and préserve the physical properties 
as such, but the business, and keep them running as a "going concern" 
or business, or as "going concerns or businesses." In a fîeld where com- 
pétition exists, as it does hère, it is évident that power to authorize the 
making and extension and renewal of contracts for the making and sup- 
ply of gas and the génération and supply of electrical power or energy 
must réside in this court, or it has no power to continue and protect 
the business of thèse corporations, or of any one of them. Let go the 
business, let it pass to competitors, and the value of thèse properties 
of thèse corporations is substantially destroyed — largely depreciated, 
in any event. It is also a self -évident proposition that the court can- 
not continue this business on any "hand to mouth" basis. Business of 
this kind is not done, and cannot be done, in that way. It is a business, 
generally speaking, of producing, transporting, and selling — hère the 
production, transportation, and delivery and sale of electrical power 
and gas. The business of the one company cannot be dropped, even 
if not immediately of much profit, without injury to that company and 
to ail the others. Again, this particular corporation, and each of the 
corporations has many gênerai creditors, as well as secured creditors 
(bondholders), and it is the province and duty of the court to protect 
and préserve the rights and interests of ail, those of both classes. 
Hère there is an equity for the gênerai creditors, as fully and plainly 
appears. Hence this court is not to consult the wishes of the bondhold- 
ers alone. A court of equity would act unjustly, unwisely, and show 
favoritism, should it do so. Still the court lias no right to sacrifice the 
interests of either class, or to subordinate the rights of one to those of 
the other. 

In contracting for the supply of either electrical power or gas, or 
of both, time contracts must be made. Takers and users, in the nature 
of things, must know with some definiteness when their supply is to 
end. Such a contract as this is one within the gênerai scope and na- 
ture of the business being carried on by the corporations and continued 
by the receivers, and which they hâve been authorized to carry on 
and continue, and is within their gênerai powers necessarily. Northern 
Pac. R. Co. v. American Tr. Co., 195 U. S. 439, 461, 462, 25 Sup. Ct. 
84, 49 L. Ed. 269. It is not an extraordinary or unusual contract for 
corporations engaged in such business. A. V. Morris & Son are, and 
when the order was made were, taking power from this corporation in 
its own field of opérations. A. V. Morris & Son are enlarging their 
plant and extending their business. They are engaged in running 
knitting mills, and there are electric plants in that vicinity competing 
with thèse receivers. Shall this business now held by the receivers be 
dropped, and its extension abandoned? The évidence before the court 
is overwhelming that the contract is a désirable and a profitable one. 
Under the businesslike management of Mr. Dunn, Mr. Delano, and 
Mr. Andrews, and under adverse circumstances, the gênerai business 
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has grown, and, as a whole, is being conducted at a profit ; due allow- 
ance being made for wear and tear and repairs. Confidence in the 
value of thèse properties and of the business, once shaken, is being 
restored, has been restored largely, and, barring a gênerai financial de- 
pression, the ultimate value of the properties and success of the busi- 
ness are assured. 

As I am satisfied and find (1) that the proposed contract is fair, and a 
désirable and valuable one for the company, (2) that it cannot under or- 
dinary conditions prove detrimental to the interests of either secured 
creditors (bondholders) or unsecured creditors, and (3) is not unusual or 
extraordinary or improvident, but within the power of this court to au- 
thorize, and of the receivers by authority of this court to make, it 
becomes a matter of discrétion whether the order made shall be va- 
cated or modified. Farmers' Loan & Trust Company v. Eaton, 114 
Fed. 14, 16, 51 C. C. A. 640; Mercantile Trust Co. v. Missouri, etc. 
(C. C.) 41 Fed. 8, 11; Northern Pac. Ry. Co. v. American Tr. Co., 195 
U. S. 439, 461, 463, 25 Sup. Ct. 84, 49 L. Ed. 269 ; Chicago Deposit 
Vault Co. V. McNulta, 153 U. S. 554, 563, 563, 14 Sup. Ct. 915, 38 L. 
Ed. 819. In Northern Pac. R. Co. v. American Tr. Co., supra, the 
court, per Mr. Justice Peckham, plainly points out that the court may 
authorize, is presumed to authorize, vi^here it directs a business to be 
continued, the making of such contracts as are usual and customary in 
conducting the business. The duration of a receivership is uncertain, 
and in such a business as this to hold that a court is without power to 
authorize contracts which will probably extend beyond the term of the 
receivership would be to so cripple such a business as to virtually de- 
stroy it. Clearly the business cannot be continued if the power is 
denied. I find no suggestion in the décision of the Suprême Court of 
the United States that the powers of the court are so limited. On the 
other hand, the contrary is plainly indicated. In the case of leasing 
real estate, leases may be for a definite term, provided they be the 
customary commercial or businesslike leases. They are not limited 
in time to the duration of the receivership. This is necessarily so, 
if the property is to be rented at ail. Who would rent real estate for 
any purpose, if his lease was to terminate with the life of the receiver- 
ship? So hère, who will contract for his light or electric power for 
an indefinite period, terminating with a légal proceeding uncertain in 
its duration from the very nature of things? 

Thèse receivers hâve donc the best they could, and made the best 
ternis, including time, possible. It is a question of accepting and au- 
thorizing this contract, or letting the désirable business of A. V. 
Morris & Son go to a competitor. If this court refuses to approve and 
authorize the usual contracts in such a business, this business will pass 
entirely from thèse companies to its competitors, who then will proba- 
bly absorb thèse properties on a sale thereof. If this court refuses to 
authorize contracts which are to extend, probably, beyond the termina- 
tion of the receiverships, and only such as are to terminate with it, 
or those contracts which may be ended with the receivership by order 
of the court, without the consent of the party taking the gas or elec- 
trical power, the business of thèse corporations may as well stop. Busi- 
ness conditions and demands must be recognized, aind courts are power- 
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less to fully regulate them. Courts cannot compel business houses 
and corporations to make such contracts as they may think most ad- 
vantageous to those under their immédiate care and supervision, but 
must accept such as they can get, if they accept any. When a proposed 
contract is shown to be désirable and profitable to the interests a court 
has in charge, it is its duty to authorize it, if within its power so to do. 
The motion to vacate the order is denied. 



LAXÏZ V. FUETTS et al. MINOR v. SAME. STEPHEXS v. SAME. 

(Circuit Court, N. D. West Virginia. November 19, liXK).) 
Removal or Causes (§ 79*) — Time for FIling Pétition— Submitting to Ju- 

RISDICTION OF STATE COUKT. 

A (lefeiulaiU cannot reniove a cause after the hearing and détermina- 
tion uf a (leniurrer by the state court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 135- 
100 ; Dec. Dig. § 79.*] 

In Equity. Suits by John W. Lantz, Jacob Minor, and Ruth E. 
Stephens, respectively, against A. E. Fretts and another. On mo- 
tions to remand to state court. Motions sustained. 

The several plaintiffs in thèse causes filed their bllls against the défendants 
Fretts and Allisou — the first two at September rules, 1902; the last one 
iiamed at January rules, 1903 — In the circuit court of Monongalia county. 
seeking to hâve certain recorded contracts touchlng the coal underlying their 
respective farms, executed by them to défendants, declared nuU and void, aud 
the clouds tliereof renioved from their titles. Process was returned not found, 
the nonresirtence of the défendants was shown, order of publication was taken. 
))0sted. and matured, and'at the February terni. 1903, of thls state court, de- 
crees were entered in the causes granting to plaintifC in each the relief prayed 
for. At the October terni, 1907, the défendants flled their pétitions, under 
sections 381<î and 3500, ('ode W. Va. 1900, providing for a reliearing. at the 
instance of a nonresident not served witli process, wlthiu flve years froni the 
date of the decree or judgment against hini, praylng such rehearing of the 
causes, and lea^'e to Aie demurrers to the bills, for the sole puriiose of denying 
the court's jurisdiction to entertain the sald several bills. By orders tlien en- 
tered the prayers of thèse pétitions were granted, upon condition thnt bonds 
to secure costs as requlred by the statute be filed, which were so flled. At 
.January rules, 1908, the défendants flled demurrers to the bills. alleging them 
to lie insuËicient in law. for that at the time of the Institution of the causes 
the défendants were nouresldents aud without the .iurisdiction of the court. 
At the Jlay terni, 190S, of the state court, thèse demurrers were overruled, 
and leave was given défendants to answer. At tlie October terni, 19i)8, pé- 
titions were flled by défendants to reniove thèse causes to this court, and an 
order was entered by the circuit court of Monongalia county directing their 
removal. Motions to remand bave beeii niade, argued, and submitted. 

S.- F. Glascock and Donley & Hatfield, for plaintiffs. 
W. G. Bennett and Goodwin & Reay, for défendants. 

DAYTON, District Judge (after stating the facts as above). Did 
thèse défendants, by entering their demurrers to the bills for the pur- 
pose of questioning the jurisdiction taken over them, and by permitting 
the state court to pass thereon, submit to the state court's jurisdiction 
and lose their right to removal? 

*VoT other cases see same topic & § ndmbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Prior to Act Mardi 3, 1875, c. 137, 18 Stat. 470 (U. S. Comp. St. 
1901, p. 508), a cause could be removed from a state court to a Cir- 
cuit Court of the United States, by reason of diversity of citizenship, 
at any time prior to final trial had. This act of 1875 restricted sucli 
removal to "before or at the term at which said cause could be first 
tried and before the trial thereof." Act March 3, 1887, c. 373, 24 
Stat. 553, as corrected and re-enacted by Act August 13, 1888, c. 866, 
25 Stat. 433 (U. S- Comp. St. 1901, p. 508), carried the restriction upon 
such removal to "the time, or any time before the défendant is re- 
quired by the laws of the state or the rule of the state court in which 
suit is brought to answer or plead to the déclaration or complaint." 
The présent statute, having for its purpose to abridge the right of re- 
moval previously existing, ought to be so construed and enforced as 
to efïectuate rather than to defeat its obvions purpose. Daugherty 
V. Western Union Tel. Co. (C. C.) 61 Fed. 139. 

It is true that in the case of Tennessee Coal, Lumber & Tan Bark 
Co. V. Waller (C. C.) 37 Fed. 545, decided shortly after the passage 
of our présent act, it was held that it was "not too late to make the 
application after a motion to take the bill from the files and a demurrer 
to the bill hâve been disposed of" ; and in Whiteley Malléable Cast- 
ings Co. V. Sterlingworth R. Supply Co. (C. C.) 83 Fed. 853, it is held 
that "appearing in the state court, filing a demurrer to the complaint, 
and procuring an order discharging an attachment by giving the nec- 
essary bond therefor, ail before the time at which the défendant is 
required by the state practice to answer or plead, is not a waiver of 
the defendant's right to remove, when no action was taken on the de- 
murrer in the state court." And this ruling is supported by a num- 
ber of cases, such as Duncan v. Associated Press (C. C.) 81 Fed. 417; 
Conner v. Skagit Cumberland Coal Co. (C. C.) 45 Fed. 802. 

But in contravention of the Tennessee C, L. & T. B. Co. Case (pos- 
sibly, also, of the others), and substantially overruling it, are a large 
number of others holding that the words of the statute, "to answer or 
plead to the déclaration or complaint," make no distinction between 
différent kinds of answers or pleas ; and ail pleas or answers of the 
défendant, whether in matter of law by demurrer, or in matter of fact, 
either by dilatory plea to the jurisdiction of the court or in suspen- 
sion or abatement of the particular suit, or by plea in bar of the whole 
right of action, are said to "oppose or answer" the déclaration or com- 
plaint. Martin's Adm'r v. B. & O. R. R. Co., 151 U. S. 673, G86, 14 
Sup. Ct. 533, 38 L. Ed. 311, 316 ; Powers v. C. & O. R. R. Co., 169 U. 
S. 92, 98, 18 Sup. Ct. 264, 42 L. Ed. 673, 675; Wabash W. Rv. v. 
Brow, 1()4 U. S. 271, 277, 17 Sup. Ct. 126, 41 U. Ed. 431, 434; First 
T. B. Corp. V. Conn. River U Co. (C. C.) 71 Fed. 225; Frink v. 
Blackinton (C. C.) 80 Fed. 306; Gregory v. Boston, etc., Trust Co. 
(C. C.) 88 Fed. 3 ; Maher v. Tower Hôtel Co. (C. C.) 94 Fed. 225 ; 
Hobart v. Illinois Central R. Co. (C. C.) 81 Fed. 5. 

In Goldey v. Morning News, 156 U. S. 518, 15 Sup. Ct. 559, 39 L. 
Ed. 517, it is said: 

"As the defendant's rights of removal into the Circuit Court of the United 
States can only be exercised by filing pétition for removal in the state court 
before or at the time when he is required to plead in that court to the juris- 
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diction or in abatement, It necessarily follows tliat, whether the pétition for 
removal and such a plea are flied togetlier at that time in the state court, 
or the pétition for reinoval is flled before that time in the state court and the 
plea is seasonably flled in the Circuit Court of the United States after the re- 
moval, the plea to the jurisdiction or in abatement ean only be tried and de- 
termined In the Circuit Court of the United States." 

From whichj it would seem that the plea in abatement or to juris- 
diction and the pétition for removal may be filed in the state court 
simultaneously at or within the proper time for removal. Whether 
this would be true as to a demurrer in the nature of a plea to jurisdic- 
tion, or whether a question of jurisdiction can be raised by demurrer 
under fédéral practice, and, if so, under what conditions, it is not nec- 
essary to consider; for it has been expressly determined that, after 
a hearing and determinaton of a demurrer, a pétition for removal comes 
too late.' Rosenthal v. Coates, 148 U. S. 143, 13 Sup. Ct. 576, 37 L. 
Ed. 399 ; Fisk v. Henarie, 142 U. S. 459, 12 Sup. Ct. 207, 35 L. Ed. 
1080, 1083; Laidly v. Huntington, 121 U. S. 179, 7 Sup. Ct. 855, 30 
L. Ed. 883; Alley v. Nott, 111 U. S. 472, 4 Sup. Ct. 495, 28 L. Ed. 
491. 

The motions to remand thèse causes must be sustained. 



LEWIS V. NEW YORK LIFE INS. 00. 

(Circuit Court, E. D. Pennsylvania. November 15, 1909.) 

No. 632, April Sess. 1909. 

INSTRANCE (§ 198*)— ReSCISSIOK OF LIFE INSURANCE CONTBACT— RlQHT OP IN- 
SURED — REPUDIATION BY INSURER. 

Plaintiff held a policy of life Insurance from défendant, by the terms 
of which he was entitled to borrow from défendant from time to time 
specifled sums on the sole security of the policy. After having secured 
one loan, he became dissatisfied with the policy, and applied to defend- 
ant's agent to know how much more he was entitled to borrow, stating 
his intention to then allow the policy to lapse. He was given the in- 
formation and applied for a loan of the amount, and his application was 
forwarded to the défendant ; but he was told by the agent that no further 
loan would be made him. Held, that he was not entitled to treat such 
statement as a répudiation of the contract and recover the premiums 
paid. both because he had first himself announced his Intention of aban- 
doning the contract, and because the provision for loans was only an in- 
cidental and collatéral terni of the contract, not necessarily connected 
with the contract to insure, and a breach of whlcli was not a répudiation 
of the principal contract. 

[Ed. Note. — ^For other cases, see Insurance, Cent. Dig. § 459; Dec. Dig. 
§ 198.*J 

Action by Daniel C. Lewis against the New York Life Insurance 
Company. Plaintiff moves for new trial. Motion denied. 

Burr, Brown & Lloyd, for plaintiff. 
Dickson, Beitler & McCouch, for défendant. 

J. B. McPHERSON, District Judge. For présent purposes the facts 
of this case may be stated as follows: 

*For other caees see same toplc & § numbeb in Dec. & Am. Dlge. 1907 to date, & Rep'r Indexas 
173 F.— «4 
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The plaintiff was insured in the défendant company for $30,800, and 
his policy also contained a separable provision that after payment of a 
certain number of premiums he shovtld hâve the right to borrow speci- 
fied sums of money on the sole security of the poHcy. In tlie spring 
of 1908 he exercised tliis right and borrowed $1,300, pledging the 
policy as security. Toward the end of May, 1909, being dissatisfied 
with the nonparticipating feature of his ("ontract, he was disposed to 
abandon it ; but before taking that step he wished to borrow ail the 
rest of the money to which he was entitled. He wished to borrow it, 
because he was not bound to repay the so-called "loans" made un- 
der the policy, and in effect, therefore, they were sums at which the 
company was willing to buy the policy from time to time. It had no 
technical "surrender value" ; but the loan feature gave it a real value 
of substantially the same character. He therefore inquired at the 
company's Philadelphia office how much more money he could borrow. 
saying that he wanted "to borrow that amount of money and just let 
the policy lapse." Naturally the company were reluctant to lose a 
policy holder if the loss coidd be prevented. and accordingly a direct 
answer to his inquiry was evaded, while other forms of policy were 
suggested that might meet his objections. He declared his willingness 
to consider thèse suggestions, and some negotiation followed along 
this linc during the month of June; but nothing came of the effort. 
His policy was in the company's possession, in pledge for the $1,300 
transaction ; but a copy was furnished to him on June 29th, and from 
this it appeared plainly that he vi'as entitled to borrow $640 more. 
The annual premium of $960 was payable on July 12th, and he was 
informed that if he made this payment he would be entitled to borrow 
a total of $2,556 — less, of course, the $1,300 that he had already re- 
ceived. The company's letter conveying this information said nothing 
about the amount of "loan" to wliich the plaintiff was entitled on 
June 29th, and it is clear that the company was still endeavoring, ei- 
ther to persuade him to remain a policy holder in some form or other, 
or at least to secure one more premium before the policy was permitted 
to lapse. The company's évasions and lack of frankness deserve rép- 
robation ; but they did not deceive the plaintiff. He is more than 
usually intelligent, and he knew from his policy exactly how much 
more money he was entitled to borrow ; and, moreover, he had con- 
sulted counsel on June 23d and was fully informed about his légal 
rights. On July ?th, after an interview in which the company's cash- 
ier informed him that he was not entitled to borrow any more money, 
the plaintiff wrote a letter making a formai demand for an immédiate 
loan of $(Î40, and delivered the letter at the Philadeljîhia office on the 
same day. He knew that the demand must go to New York to be 
acted on at the home office, and on July Oth he inquired at the cash- 
ier's office in Philadelphia whether a rep'ly had been received. He was 
informed that nothing had yet been heard, whereupon he reported to 
his counsel, and together they paid a second visit to the office of the 
cashier, Being informed again that he could get nothing more upon 
the policy. he brought suit upon the same day, without waiting longer 
for the answer from New York. 
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Obviously, in one aspect of the case, there was a question for tlie 
jury whether the suit had not been prematurely brought — whether 
the plaintiff had waited a reasonable time to allow the home office to 
reply to his demand. He could hâve safely delayed suit for two more 
days, and it did not appear that the cashier was authorized to speak 
for the Company and to refuse the loan. Moreover, there was a dis- 
pute in the évidence about the statements that were made by the cash- 
ier, and this, also, would liave required submission to the jury, if the 
fompany had not admitted its liabiHty for .$040, and if the court had 
not been of opinion that no more could be recovered. Upon the prés- 
ent motion, therefore, I hâve assumed the plaintiff's version of the 
facts to be true, and hâve also treated the cashier as the company's 
représentative. In this situation the question to be considered is wheth- 
er the plaintiff^ was entitled to rescind the contract and recover the 
premiums previously paid, less the crédit of $1,300. To support his 
oontention he relies upon the case of Suprême Council v. Black, 123 
Fed. 650, 59 C. C. A. 414; but for reasons that were stated in the 
charge, and need not be repeated now, I am of opinion that the case 
referred to does not govern the présent controversy. In addition to 
the foregoing facts it is material to observe that on July 9th, when 
the plaintiff had his final interview with the cashier, he had himself 
abandoned his connection with the company, as will appear by the 
following extract from his cross-examination : 

''Q. You had already taken out a i»licy of a similar amount in another 
coinpauv? 
"A. Yes. 

'■Q. And you were intending to give up this policy, were you not? 
"A. Yes, sir." 

It is therefore évident, I think, that the two cases are materially 
différent. In Black's Case the company were attempting to compel a 
policy holder to submit to a vital change in his contract, while he de- 
sired to go on with the agreement in its original form. In the prés- 
ent case the policy holder himself intended, not merely to change, but 
to sever, his relation with the company; his reason being that the 
policy was too onerous to maintain. He not only did not wish to go 
on with the agreement, but he had taken the décisive step of giving it 
up. Being properly desirous, however, to realize out of the abandoned 
policy as much as possible, he asked for a "loan" to the full extent au- 
thorized by the contract, intending to take the money, as he had a 
perfect right to do, without eifher purpose or obligation to repay it. 
If it had not been for what I now assume to be the needless obstruc- 
tions that were put in his way by the superserviceable agent of the com- 
pany, the transaction would bave been closed with the utmost sim- 
plicity, and he would hâve received, and been satisfied with, the sum 
of $G40, which was the amount still available upon the policy, and was 
ail he expected or was entitled to obtain. Being unexpectedly forced, 
however, into a situation where a possible opportunity to rescind 
seemed practically thrust upon him, he not unnaturally shifted his 
ground, and now seeks to put on the character of a policy holder who 
has been denied a material right under a contract which he was anx- 
ious to continue, but was reluctantly compelled to give up. The real 
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condition of affairs was so distinctly différent that, as ît seems to me, 
Suprême Council v. Black, supra, cannot properly be applied. The 
injury he suffered was the loss of the remaining loan value of his poli- 
cy, and this he has been allowed to recover. I may, perhaps, refer 
again to the charge delivered at the trial for a somewhat fuller state- 
ment of the reasons that led me to direct a verdict for the sum admit- 
ted to be due, and not for the f ull amount of the claim. 

It is also urged on behalf of the défendant that the principal contract 
between the parties was the agreement to pay $30,800 upon the plain- 
tiff's death, or at the expiration of the stated period, and that this con- 
tract was in no respect interfered with by the défendant ; whereas, in 
Black's Case, the company's interférence with the sum insured is the 
only ground of the décision. It is argued that the defendant's agree- 
ment to lend specified sums from time to time was incidental and col- 
latéral, and that an action for its breach would lie, although the prin- 
cipal contract had not been disturbed. I think this position is sound, 
and that the agreement to lend is in effect an independent undertaking, 
not necessarily connected with the contract to insure. The case of 
New York Life Ins. Co. v. Pope, 68 S. W. 851, 34 Ky. Law Rep. 485, 
decided by the Court of Appeals of Kentucky, inferentially supports 
this contention, although the measure of damages there laid down does 
not seem to be applicable to the facts now in proof. But the right to 
rescind was denied, although the insured applied for a loan and was 
refused. 

A new trial is refused. 



In re BERKOWITZ. 
(District Court, D. New Jersey. January, 1908.) 

BANKnuPTCY (§ 237*)— PowEES OF Court— Writ of Ne Exeat. 

Bankr. Act July 1, 1898, c. 541, § 2, suhd. 15, 30 Stat. 54(5 (U. S. Comp. 
St. 1901, p. 3421), wliich cOnfers on courts of baukniptcy gênerai powers 
to niake such orders and issue sueh process as may be necessary for the 
enforcement of the x'rovlsions of the act, in connection with Kev. St. § 
716 (U. S. Comp. St. 1901, p. 580), vests a court of bankruptcy witli power 
to issue a writ in the nature of a writ of ne exeat to restrain tire bank- 
rupt within the district, where it Is shown that he intends, to leave and 
not to appear for examination at an adjourned date, as required by an 
order of the référée ; and such writ should be granted, where it appears 
that his présence is necessary to the proper administration of the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 237.*] 

In the matter of Léon M. Berkowitz, bankrupt. On motion to va- 
cate order in the nature of a writ of ne exeat. Motion denied. 

Julius Henry Cohen and Henry F. Wolff, for trustée. 
Louis Hood, for bankrupt. 

LANNING, District Judge. On the pétition of creditors of the 
bankrupt, duly supported by the certificate of the référée to whom this 
cause has been referred, showing that at the conclusion of the pro- 
ceedings before him on December 31, 1907, the bankrupt stated that 

*Far otber cases see same topic & § humbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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he would not appear before the référée for further examination on 
January 10, 1908, the day to which the examination had been ad- 
journed, and that he intended to go West,' and supported, also, by 
the affidavits of witnesses to the same effect, an order in the nature 
of a writ of ne exeat was issued, commanding the marshal of this 
district to take the bankrupt into his custody and cause him to give 
sufficient bail or security in the sum of $5,000 that he would not de- 
part from the state of New Jersey or go beyond said state without 
leave of the court, and that he would at ail times and in ail matters 
respect, obey, and comply with the lawful orders and decrees of this 
court which might be made in behalf of the petitioners or other cred- 
itors, or the trustée, of the bankrupt. The writ was dated January 3, 
1908. The bankrupt gave bail. He now moves by his counsel : 

"That the order In the nature of a writ of ne exeat issued agalnst him 
[Leou M. Berlvowitz] on the 3d day of January, 1908, be vacated and dis- 
charged, with costs, and that the bond given by the said T.eon M. Berlcowitz, 
with suretie.s, to the United States marshal for the district of New Jersey, 
pursuant to the said order, may be delivered up to be canceled." 

It will be observed that the motion is simply one for the vacation 
of the order in the nature of a writ of ne exeat, and not in any sensé 
for its modification. The only question before the court, therefore, is 
as to whether the order should be vacated and set aside. Upon the 
authority of Bankr. Act July 1, 1898, c. 541, § 2, subd. 15, 30 Stat. 
546 (U. S. Comp. St. 1901, p. 3421). section 716, Rev. St. U. S. (U. S. 
Comp. St. 1901, p. 580), In re Lipke (D. C.) 3 Am. Bankr. Rep. 569, 98 
Fed. 970, In re Cohen (D. C.) 14 Am. Bankr. Rep. 355, 136 Fed. 999. 
and In re Fleischer (D. C.) 18 Am. Bankr. Rep. 194, 151 Fed. 81, I 
hâve concluded that the order ought not to be vacated. It appears 
that, upon the présentation of the pétition on which the order in the 
nature of a writ of ne exeat was issued, no formai order authorizing 
the issue of any writ was entered. If there be an irregularity in this 
respect, I will at any time sign an order nunc pro tune, notwithstanding 
the fact that the writ, which on both sides has been designated as an 
order in the nature of a writ of ne exeat, was itself signed by me as 
judge of the court and the seal of the court thereto affixed. 

The motion to vacate the writ is denied. 



In re BERKOWITZ. 

(District Court, D. New Jersey. April, 1908.) 

1. Bankruptcy (§ 175*)— KiGirr of Trustée as to Propertt Fratjdulenti,y 
Transferred. 

Where it is shown that a banlirupt, whlle insolvent, with relatives or- 
ganized a corporation to which he conveyed his property, and which he 
conducted solely for his own benefit, for the évident purpose of placing 
Buch property beyond the reach of his creditors, his trustée may prop- 
erly be ordered to seize sueh prop«rty as assets of the estate. 

[Ed. Note.— For other cases, see Bankruptcy, C€nt. Dlg. § 247; Dec. 
Dlg. § 175.*] 

*ror other cases see same toplc & { nvmbeb ia Dec. te Am. Dlgi. 1907 to date, ft Rep'r Indexe* 
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2. Bankeuptct (§ 104*) — Aiiministbation of Estâtes — Juktsdiction or 
Courts— Resteainin G Sale of Property in Dispute. 

An order of a référée, restrainlng a bankriipt and a corporation of 
winch be was manager and to which he had transferred his proiierty froni 
sellinjï its property pendlng a détermination of its ownersliip. confirmed. 
where it appeared ttiat tlie parties agreed to tlie hearins of t!ie motion 
tlierefor before tlie référée in substantial eonipliauce witli bankruptey 
rule 21 of the court. 

[Ed. Note. — For other cases, see Banliruptcy, Cent. Dig. §§ 156, 157 ; 
Dec. Dig. § 104.* 

Jurisdiction of fédéral courts in suits relating to bankniiitcy, see note 
to Bailey v. Jlosher, 11 O. C. A. 313.] 

In the matter of Léon M. Berkowitz, bankrupt. On review of or- 
ders of référée. Orders confirmed. 

Julitis Henry Cohen and Henry F. Wolfï, for creditors. 
Louis Hood, for bankrupt. 

LANNING, District Judge. The Berkowitz Tailoring Company 
was incorporated shortly before the pétition in bankruptey was filed, 
The bankrupt was then insolvent, and conveyed ail his assets to the 
Company for an alleged considération of $1,500. The incorporators 
were the bankrupt and three of his brothers-in-law. Thèse brothers- 
in-law seem to hâve paid into the corporation, for its capital stock, 
the sum of $3,000, and the bankrupt $85. The brothers-in-law made 
no inquiry concerning the quantity or value of the property transferred 
to the company by the bankrupt, and hâve nothing vidiatever to do 
with the business of the company. If they did in fact pay $2,000 into 
the treasury of the corporation, it is clear that their purpose was not 
to invest that sum in the business on their own account, but to aid 
the bankrupt in business that was to be treated by him as his own, and 
not as a business in which they had any interest whatever. The cor- 
poration was intended to operate as a cloak to shield the property from 
seizure by the bankrupt's creditors. Obviously it was a fraud upon 
the creditors of the bankrupt. The referee's orders of September SG 
and 37, 1907, directing the receiver to seize the property in possession 
of the company, were amply sustained by the proofs, and will be con- 
firmed. 

The order of February 13, 1908, will also be confirmed. After the 
taking of much testimony subséquent to the orders of September 36 
and 27, 1907, the référée, on the pétition of the trustée, granted a rule. 
dated January 18, and returnable January 27, 1908, requiring the 
bankrupt to show cause why he should not turn over to the trustée 
moneys and property not accounted for by the bankrupt. For some 
reason which I do not find disclosed in the record the bankrupt secured 
an extension of two weeks after January 37th in which to file his an- 
swer to the pétition. He filed sUch answer on February llth. The 
pétition of the trustée, filed as above stated on January ISth, showed 
amongst other things that the bankrupt mailed to Julius Magnus a 
statement of the assets and liabilities of the Berkowitz Tailoring Com- 
pany, showing its assets to be $32,837.30 (including over $18,000 of 

•For other cases see same toplc & f numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indere» 



IN RE BERKOWITZ. 1015 

merchandise and over $-l:,600 of accounts receîvable), and liabilities 
for capital stock to the amount of $25,000. This statement was dated 
April 5, 1907, only about three weeks after the company was incor- 
porated. The proofs seem to show that payments for capital stock 
had amounted only to $2,025, and that the pretended considération for 
merchandise conveyed by the bankrupt to the company was only $1,- 
500. Where the company got its immense amount of assets is not 
satisfactorily explained. The transaction bears the earmarks of pal- 
pable f raud. The strong probability is that thèse assets belonged to the 
bankrupt. In this condition of affairs, and while the rule granted on 
January 18th was still pending, the Berkowitz Tailoring Company ad- 
vertised for sale at public auction "the entire stock of imported wool- 
ens, slightly damaged by water, together with ail the fine fixtures in 
mission," of the company on Kebruary 6th. On February 5th the 
trustée filed his pétition with the référée, setting forth thèse facts 
and praying for a rule requiring the bankrupt, the company, and the 
auctioneer to show cause why the proposed sale should not be re- 
strained "until the final détermination of the questions raised in the 
pétitions aforesaid." A rule was thereupon granted, with an ad intérim 
stay of sale by auction, returnable on February llth. On February 
13th the référée made his order restraining the sale, which is now the 
subject of review. 

The purpose of this order was to prevent a sale of the property in 
possession of the company until its ownership could be determined. 
The company bas the option, under the order, of giving its indemnify- 
ing bond, and thus being free to sell the property. It is true that 
bankruptcy rule 31 of this court, set forth in the Siebert Case (D., C.) 
13 x\m. Bankr. Rep. 348, 133 Fed. 781, gives to a référée power only, in 
the first instance, to grant, upon an application for an injunction, a 
rule to show cause with an ad intérim stay, and that the rule seems to 
contemplate, in the absence of an agreement by the parties in interest 
to argue the rule before the référée, that the argument shall be before 
a judge of the court. But in this case an agreement to argue the rule 
before the référée was in effect made. The order of February 13, 
1008, recites that counsel for ail parties in interest appcared before 
the référée and argued the rule. Whether they filed with the référée 
a written stipulation to that eflfect, as provided by rule 21, I am not in- 
formed. If they did not, it is too late now to objcct on that ground. 
I am satisfied that the order was properly made, and it will be con- 
firmed. 

A writ of ne exeat was issued against the bankrupt on January 3, 
1908. See 173 Fed. 1012. It provides that the bankrupt shall not 
départ from New Jersey without leave of court. Temporary leave bas 
heretofore been given on two separate occasions for him to go to the 
city of New York on business trips. Similar orders may be given in 
the future, if deemed proper. The présent motion to vacate or modify 
the writ will be denied. The examination into the bankrupt's afïairs 
is not yet completed, and the bankrupt must remain subject to the 
jurisdiction and power of this court, at least for the présent. 
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THE P. X T. CO. NO. 7. 

-THE KAÏIIAN IIALE. 
(District Court, S. D. New York. Noveuiber 10, 1909.) 

Collision (§ 95*)— Tows Meeting— Navigatikg Witiiout Lookout. 

Tug No. 7, proceediug to tlie eiistvvard in Long Island Sound, at uiglit, 
witli five barges in tow, helil golely In fault for a collision near Harfs 
Island with the barge Ilhode Island, in tow of tlie tug Nathan Haie on 
a liawser, proceeding eastward, for navigating ou tlie wrong side of tbe 
chaimel without a lookout. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 05.*] 

In Admiralty. Suit for collision by the Philadelphia & Reading 
Railway Company, as owner of the barge Rhode Island, against the tug 
P. J. T. Co. No. 7 and the tug Nathan Haie. Decree against tug No. 7. 

Armstrong, Brown & Boland, for libellant. 
James J. Macklin, for the P. J. T. Co. No. 7. 
Harrington, Perkins & Englar, for the Nathan Haie. 

ADAMS, District Judge. This action was brought by the Phila- 
delphia & Reading Railway Company against the tugs P. J. T. Co. No. 
7 and the Nathan Haie to recover the damages sufïered by reason of a 
collision between the No. 7 and the light barge Rhode Island in tow 
on a hawser of the Nathan Haie. The No. 7 had a tow of five barges 
on a long hawser, and was proceeding east through Long Island Sound. 
The Nathan Haie with a tow of four barges, the Meade, Ray, Rhode 
Island and Rupert, was proceeding through the sound to the westward. 
The No. 7 struck, near Hart's Island, inllicting damages to the Rhode 
Island, estimated at $3,000, and causing loss of personal efïects of her 
master amounting, it is claimed, to $26.85. 

The libel allèges that when the tow was off the island, with ail 
lights properly set and burning, the collision occurred by the No. 7 
striking the Rhode Island on the port side. The libellant further states 
that the collision was not caused by any fault on the part of the Rhode 
Island, was due to the négligence of No. 7, in that: (1) She did not 
hâve a compétent master in charge; (2) she did not hâve a sufficient 
lookout; (3) she saw, or ought to hâve seen, the barge, and having 
abundant room to navigate to the south, continued on a course which 
resulted in the collision; (4) she failed to port her wheel and pass 
the Haie and barge to port, and (5) she did not stop and reverse in 
time. 

The libel further allèges that the Haie was also in fault in that: (1) 
She failed to port her wheel and change her course sufficiently to en- 
able her barges in following her to keep out of the way of the No. 7 ; 
(2) having the Rhode Island in tow she failed to prevent a collision, 
and (3) she failed to maintain a proper lookout. 

The No. 7 in her answer, after some admissions and déniais, allèges : 

"Eighth. And for further answer to said libel and upon information and 
belief claiinant allèges: That at about 10:30 p. m. of the flrst day of Noveni- 

•For otter cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexei 
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ber, 190R, tlie said Rteamtug P. J. T. Co. No. 7 having In tow five barges in 
tandem fashion astern, was proceeding througli Lond Island Sound, It being 
about slack water at the time, and barges belng laden with coal, and sald 
Steamtug proeeeding very slowly therewith, she being bound at the time for 
varions points East, and wliile said tug was about alsreast of tbe upper end 
of City Island, it was observed tliat a steamer bound down tlie said sound, 
showing botli her side lights, well on tlie starboard bow of tlie said Steamtug 
No. 7 ; whereupon a signal of two whistles was sounded by said Steamtug 
No. 7 to whieh no reply was made, and shortly tliereafter another signal of 
two whistles was sounded by the said Steamtug No. 7, whieh also remalned 
unanswered, and that a little while thereafter the said Steamtug whieh after- 
wards proved to be the Nathan Haie shut out her green light and showed only 
her red light whereupon alarm whistles were sounded by the said Steamtug 
No. 7 and her engines slowed and said alarm whistles were again sounded by 
said tug to whioh no response was made, whereupon the engines of said Steam- 
tug No. 7 were stopped, but that said Steamtug Nathan Haie came on, con- 
tinuing to show her red light, and passed said Steamtug No. 7 on her port 
side, but that her tow whieh consisted of four barges was trailing across the 
channel, and said Barge Rhode Island whieh was the third barge in tow of 
the Steamtug Nathan Haie eame Into eollision with the stem of the said 
Steamtug No. 7, thé port bow of said barge striking the said tug. 

Claimant also allèges upon information and belief that the said Barge 
Rhode Island had no lights burning at or previous to said collision, nor dld 
the barge astern of the Rhode Island hâve any lights set or bun 'ug, and that 
there was nobody attending the wheels of either of said last mentioned barges. 
That the wind was blowing very violently at and previous to the collision 
from the North Northwest. Said collision oceurred about abreast of Hew- 
lett's Point. 

Ninth. Claimant of said Steamtug No. 7 allèges as charges of fault against 
said Steamtug Nathan Haie 

(1) That owing to the force and direction of the wind and her barges being 
light, that she should hâve passed on the starboard side of said Steamtug No. 
7 and her tow. (2) In that she should hâve answered the signais of said 
Steamtug No. 7. (3) In that she was proeeeding at a high rate of speed and 
dld nothing to prevent said collision. (4) In that she permitted the said Barge 
Rhode Island together with tJe barge astern to be towed wlthout having any 
lights burning, as required by law. (5) In that she jiermitted her said tow to 
trall across the channel. 

As to the Barge Rhode Island claimant avers upon information and be- 
lief, 

(1) That she did not keep a proper lookout, (2) that no one was attending 
to her steering, and (3) in not having proper lights set and burning." 

The Haie in her answer, after some admissions and déniais, allèges : 

"Seventh. That at about 10:30 p. m. the Ist day of November, 1906, the 
steamtug Nathan Haie, having in tow four barges tandem fashion, was pro- 
eeeding through Long Island Sound bound to the westward. Both the tug 
and ail the barges had ail régulation lights properly set and burning brightly. 
When said tug was about ofC Hart Island, she made out a long distance ahead 
both side lights and staff-lights of a tug whieh afterwards proved to be the 
P. J. T. No. 7 bound to the eastward. The weather was clear. Immediately 
upon niaking out No. 7, Nathan Haie blew one whistle and ported her helm to 
pass port to port In accordance with the rule. No. 7 blew no whistles and 
gave no answering signal whatever, but the tugs contlnued on and passed 
each other a substantial distance apart, there belng apparently no danger of 
collision. After passing abreast of the Nathan Haie, however, No. 7 neg- 
ligently and carelessly brought herself into collision with the barge Rhode 
Island, doing the damage complalned of. 

Eighth. That said eollision and conséquent damage were not eaused nor 
contributed to by any fault or neglect on the part of the Nathan Haie or those 
In. charge of her, but were eaused whoUy by and through the fault, neglect and 
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want of care on the part of the steamtng P. J. T. No. 7 and barge rjio.'.e 
Island in the followlng, among other respects: 

As to No. 7 — 

1. In that she dld not hâve a compétent master In command. 2. In that fIio 
dld not maintain a RUfficient lookout. 3. In that she saw or ousl^t to hnve 
seen the barge Rhode Island and, having abundant room to navis:atc to tlie 
southward, eontinued on a course which resulted in the collision tierein. 4. 
In that she failed to port her wheel sufficiently to pass the Nathan Haie aiul 
her barges port to port as required by the rule and that she did not stop or 
change her course In time to avoid a collision. 

As to Rhode Island — 

1. In that she did not keep a proper lookout. 2. In that her helmsman was 
Incompétent or Inattentive to his duties." 

The testimony of the différent parties, in a g-eneral way, sustains 
their allégations. 

The facts appear to be that the tugs were approaching each other 
head and head on the northerly side of the channel. The No. 7 was 
proceeding without a lookout. She at first endeavored, by signais of 
two blasts, to secure the Hale's consent to pass starboard to starboard. 
Failing that she kept a port to port course and passed the Haie and 
her first and second barges but struck the Rhode Island a severe blow. 
Whether this waj brought about by a change of course to the port by 
the No. 7 or by the position of the tow of the Haie angling across the 
No. 7's bow, is not clear, but in either case the No. 7 was plainly in 
fault because she was navigating on the wrong side of the channel and 
collided with a properly lighted barge, which she should hâve seen 
and avoided. It is quite probable that the Hale's barges were more to 
the southward than she was. She had shortly before ported her wheel 
and gone to the starboard. This would naturally leave her barges 
somewhat to the southward, but not much, as they were on short haw- 
sers, and it may be that the barges were also forced over to the south- 
ward slightly by the prevailing wind. That situation, however, would 
scarcely account for a change of the No. 7's red light at first visible 
to the barge, to her green, which she showed just before the collision. 
She must hâve changed to her port to hâve brought that about. But 
whatever the facts may be in this connection, I think the No. 7's plain 
faults in navigating without a lookout and in being on the vi'rong side 
of the channel, sufficiently account for the collision, 

Decree for the libellant against the No. 7, with an order of référence. 
The libel against the Haie is dismissed. 
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BACJLIN V. Cl'SENIEIl CO. (Circuit Court of Appeals, Second Circuit. 
Xoveniber 8, l'M'.l.) Xo. 205. Ai)])eul from uud Writ ot Error to tlie Circuit 
Court ol' tlie L'iiited Stutes t'or tlie Soutlieru District of New Yorlc. Hee, also, 
lôG Fed. 1015; 104 Fcd. 2.j, <)() 0. C. A. 4'J9. A. L. Piiicolïs and Koger Fostor. 
for ylaiiitiff in error and appellaut. l'iiilip Mauro, C. A. L. Massie, and Kalpli 
L. Scott, for défendant in error and appeliee. Before LACOilBE, COXE, and 
WAIID, Circuit Judges. 

l'ER CUKIAJI. \Ve ure satistted it vvas error to hold défendant in con- 
tenipt for translutins tlie wliole or any part of tlie label wliicli tlie court said 
it uiiglit use; llie court liaving expressiy stated tliat sucb label migbt be 
translated into any language. No mistrauslation Is proved. Order reversed. 



BASS et al. t. FOREST PRODUCTS & ilFG. CO. (Circuit Court of Ap- 
peals, Fifth Circuit. October 4, 1909.) No. 1,807., Appeal from tlie Circuit 
Court of the United States for tlie Southern District of Mississijipi. For opin- 
ion below, see IBl Fed. 3004. R. V. Fletcber and R. V. Wllling, for appellaiits. 
Garuer Wynii Green and ilarcellus Green (Martin E. Olnisted, of counsel), 
for appellee. Before FARDEE, MeCORMICK, and SHELBY, Circuit Judges. 

SHEDBY, Circuit Judge. ïhe légal questions Involved in tbis case are con- 
ceded by the counsel for both parties to be identical with those involved in 
Simpson Count\- v. Wisner-Cox Lumber & Mfg. Co. (deeided by this court May 
10, 1909) 170 Fed. 52. The only différence between this case and the one cited 
Is that hère the appellee, which claimed to own the lease for 99 years de- 
scribed In its hill, took the Initiative and appeared in the court below as com- 
plaiuaiit. Demurrers v^^ere filed to tlie bill, which raised the same questions 
we deeided in Simpson County v. Wisuer-Cox Lumber & Mfg. Co., supra. 
The Circuit Court overruled tlie deiuurrers, and, after défendants had an- 
•swered, sustained exceptions to the ;niswer, and r-eudered final decree for the 
complainant, the appellee hère. On the authority of Simpson County v. Wis- 
ner-Cox Luinlier & Alfg. Co., sujira, and the opinions of the Suprême Court of 
Mississippi tliere cited, the decree of the Circuit Court is reversed, and the 
cause renianded for further jiroceediiigs in conformity with the said opinion 
of this court. 



BETTIUEIIEM STEEL CO. v. NILICS-REMENT-POND CO. (Circuit Court 
of Appeals, Third Circuit. July 21, 190!).) No. 40. Appeal from the Circuit 
Court of the TJnited States for the District of New Jersey. Thomas W. Bake- 
woll and Francis T. Chaïubers. for appel lant. Charles II. Duell and F. P. War- 
fiold. for npjH'llee. Before GRAY. Circuit Judge, und BRADFORD and 
YOUNG, District Judges. 

PER CURIAM. The opinion flied in this case by the learned judge of the 
court below (see 106 Fed. 880) bas so clearly stated the reasons upon which 
our own détermination of this case is fouuded tliat further and independent 
discussion of tliem on our part is reudered unnecessary. Tberefore, adopting 
the o])ii!ion of the court below as the opinion of this court, its decree is hereby 
aflirmed. 



BROD V. J. K. ORR SHOE CO. et al. (Circuit Court of Ap-peals, Fifth Cir- 
cuit. October 25, 1!X»9.) No. 1,914. Appeal froui the District Court of the 
United States for the Northern District of Georgla. Uarry Dodd, and ïhos. 
F. Riiwls, for appellant. W. G. Post, for appellees. 
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PER CUIUAM. In tliis case we reach the saine conclusion as that reaclied 
by the District Jndge, and tlie judgmeiit of tlie District Court is afflrmed. 
See 160 Fed. 1011. 



THE CHARLES B. MATTIIEWS. THE EUGENE F. MORAN. TLIE 
SCOWS 15D AND ISD. (Circuit Court of Appeals, Second Circuit. Novem- 
ber 20, 1909.) Appeals froni tlie District Court of the United States for the 
Southern District of New Yorli. Slotiou to amend mandate. For opinion be- 
low, see 170 Fed. 928. Before LACOMBE and NOYES, Circuit Judgcs. 

PER CURIAM. The décision in The E-xpress, 59 Fed. 476, 8 G. O. A. 182, 
applies. In the flrst of the above causes the interest to which libelant is en- 
titled should be paid by the interests which, by nppealing, tied up the litiga- 
tion. In the second cause no interest should be allowod upon that part of the 
decree payable by the Matthews. We are uot inclined to allow the claim for 
premiunis paid on account of tlie stipulations for value. The decrees may be 
amended accordingly. 



COMMONWRALTH NAT. BANK v. FIDELITY & DEPOSIT CO. OF 
MARYLAND et al. (Circuit Court of Appeals, Fifth Circuit. Deeeniber 7, 
1909.) No. 2,008. Appeal froiu tlie Circuit Court of the United States for the 
Eastern District of Texas. Nelson Phillips and Y'"ancey Lewis, for appellant. 
A. P. Wozeneraft, Joseph A. L. Wolfe, and D. A. Frank, for appel lees. Be- 
fore PARDEE, McCORMICK, and SHELBY, Circuit .Judges. 

PER CURIAM. Without committing this court to the propositions that the 
letter of the Stevenson Contract Company to the disbursiug agent constituted, 
uiider the évidence, an assignnient of the coiitractor's daim against the gov- 
ernment for the nioney then due on final estimate, and tliat as an assigiiiuent 
it was absolutely vold or only voidable uuder sections 3477 and 37.37, Rev. St. 
(U. S. Conip. St. 1901, pp. 2320, 2507), we liold that the Circuit Court had juris- 
dictlon, and that the case was well ruled and correctly decided in regard to 
the equities iuvolved. ïhe decree of the Circuit Court is afflrmed. 



CONTINENTAL OIL & COTTON 00. v. ARMOUR & CO. (Circuit Court 
of Appeals, Fifth Circuit. November 30, 1909.) No. ],9<92. In Error to the 
Circuit Court of tho United States, for the Northern District of Texas. S. 
P. Hardwicke, for plaintiff in error. IL M. Chapmau, for défendant in error. 
Before PARDEE, McCORMICK, and SHELBY, Circuit Judges, 

PER CURIAM. In this case trial by jury was waived, and a trial was had 
before the court. Our examination of the transcri]it results in finding that 
the gênerai verdict found by the court is supported by the flndiiigs of fact and 
évidence incorporated in tlie bill of exceptions, and the judgment rendered ou 
the verdict is cousonant with the pleadings. Judgment aftirmed. 



IIOGUE V. UNITED STATES. (Circuit Court of Appeals, Fifth Circuit. 
Decemlier 7, 1909.) No. 1,019. In Error to the District Court of the United 
States for the Northern District of Texas. Israël Dreeben, for plaintiff in er- 
ror. Wm. H. Atwell, for défendant in error. Before PAItDEE, McCOR.MICK, 
and SHELBY, Circuit Judges. 

PER CURIAM. A trial was had on two counts in the indictment. On the 
first the plaintitï in error was acquitted, and on the second convicted. The 
second count is good In forai and substance, and the assignments of error in 
relation tliereto are not well taken. The verdict thereon is fuUy supported 
by tlie évidence, ail of which has been subinitted to this court by the plain- 
tiff in error in support of his motion in tlie court below to direct a verdict. 
On tlie entire record we find no revereible error, and the judgment of the Cir- 
cuit Court is afiirmed. 
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HOUSTON CIL CO. OF TEXAS et al. y. POLL.ABD et al. (Circuit Court 
of Appeals, Fittli Circuit. December 7, 1909.) No. 1,997. Appeal and Gross- 
Appeal from the Circuit Court of the United States, for the Soutliern District 
of Texas. H. O. Head and T. M. Keniierly, for appellants. Presley K. Ewing, 
Sam Streetman, and Frank Andrews, for appellees. Before FARDEE, Mc- 
OORMICK, and SHELBY, Circuit Judges. 

PBK CCRIAM. ïlie decree in favor of Ellen Lee Mason Is affirmed, for the 
reasons given in the master's report ; and the decree in favor of the Houston. 
OU Company against Uriah A. Pollard and others is affirmed, for the reasons 
given In the master's report, to wlt: "The spécial master flnds the title to the 
land clalmed by them to be in the Houston Oil Company of Texas, and rec- 
ommends judgment accordingly, hecause It is not shown that they hâve evi- 
denced or set up any claim whatever to the land until November 17, 1908 — 
more than 60 years after the exécution of the deeds under vvhieh they hold — 
beyond the flling of thelr deeds for record In the deed records of a county, 
whose name is not given" — and because the évidence shows that the Houston 
Oil Company deraigned title through duly recorded deeds from the sovereign 
to the présent time. under which deeds It and Its predecessor hâve constantly 
asserted title to and exercised ownership since 1882 of the land in question, 
by retuming the same for taxes, paying some taxes, appropriating timber 
thereon, and hy fréquent actual possession through agents and tenants. The 
costs of this court to be divided. 

McCORMICK, Circuit Judge, concurs as to the decree in favor of Ellen Lee 
Mason, but dissents as to the appeal of Uriah A. Pollard and others. 



PHILIPS V. FABER SULKY CO. (Circuit Court of Appeals, Second Cir- 
cuit. November 17, 1909.) No. 27. Appeal from the Circuit Court of the 
United States for the Western District of New Yorlî. This is an appeal from 
an interlocutory decree of the Circuit Court, Western District of New Yorli, 
holding certain claims of letters patent 611,438, issued Sept. 27, 1898, to Phil- 
ips, for a speed wagon, to be valid and infringed. The opinion of the Circuit 
Court is reported in 160 Fed. 966. Osgood & Davis, for appellant. L. H. 
Groat, for appellee. Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. We concur in the reasoning and conclusions of the judge 
who heard the cause at circuit, and do not flnd it necessary further to discuss 
the patent or the proofs. It is contended that the claims should be so narrow- 
by construed that defendant's structure will not infringe. The défendant'» 
truss frame does not extend upward "perpendleularly from the spindles," nor 
"between two vertical planes from said spindles" ; the quoted phrases belng 
taljen from claims 1 and 2, respectively. But the deflection from the perpen- 
dicular is slight, and effects no new resuit ; and we are of the opinion that a 
truss substantially perpendieular to the spindles is fairly within the claim, 
concurring with Judge Hazel in his conclusions as to infringement. It is con- 
tended, however, that the words "perpendieular" and "vertical" are to be 
strictly construed, for the reason that they were inserted while the applica- 
tion was pending in the Patent Oflice, after rejection of original claims upon 
a référence to patent to Wells, No. 577,3,'59, for a sulky. The theory is that 
the Patent Office required applicant to make an élection, either to be rejected 
on this référence or to avold the référence by conflning himself strictly to an 
absolutely perpendieular truss. But we are not satisfled that this theory is 
correct, or that it jvas the insertion of the words "perpendieular" and "verti- 
cal" that saved the claims. The proposed amended claims were inclosed In 
a letter to the examiner, which diseussed the Wells sulky and pointed ont that 
It did not hâve the inclined brace, which was referred to in appllcant's spéci- 
fication as "partlcularly effective." Presumably this argument convinced the 
examiner — the Wells sulky was quite a différent contrivance — and induced 
allowance of the claims. It is difficult to see how the mère restriction of them 
to perpendieular trusses would hâve avolded the référence, because In the 
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Wells sulky the "main or centrtil bow, 4," on wliieli alone tlie drivers seat is 
niounted, extends up i)e)3f>etKliculiirly from the spiiulles, so tliat '"Its top jxir- 
tioii [is] directly over tlie axles of the wiieels." Decree afiirmed, witb costs. 



RICTl et al. v. McGRIÇW. (Circuit Court of Appeals, Fiftli Circuit. No- 
veuil)er Ki, 1909.) No. 1,!M(>. Appeal from the Circuit (îonrt of the Uuite><l 
States for tlie Southern District of Tt>xas. C^larence It. Wliartou, for appel- 
lauts. John W. Parker, for appellee. Before L'AUJJEE, McCOKMlCK, aud 
SriP]r.BY, Circuit .Tndges. 

PBR CT'IilAM. This case is one for damages ou belialf of a minor, a deaf 
nuite, l:o recovor damages from the reeeivers. opcratiug a sawmill undor the 
apiiointineut and orders (ïf tlie Circuit Court in the case of Maryland Trust 
t'ompany v. Kirhy Lumlicr Con)i)any, and it is appealed hère by the said re- 
eeivers, complainiug of the tinding of facts niade b.v the spécial master. ïlie 
report of the spécial uiaster on law and facts seems to hâve been well con- 
sidered, and, as it was aiiproved and conflrmed l>y the Circuit Court, we are 
not disposed to go Ijehind it. ïhe decree of the Circuit Court is therefore af- 
flrmed. 



SANGER V. ROVEiELO et al. (Circuit Court of Appeals, Fifth Circuit. De- 
ceraber 7, 1909.) No. 2,010. In Error to the Circuit t.'ourt of the United States 
for the Western District of Texas. H. C. Mndsey, for plaintiff in erroi'. 
Riciiard I. Jlunroe and ,T. R. Downs, for défendants in error. Before PAIi- 
I>EE, McCORMICK, and SHELliY, Circuit Judges. 

i'ER CUItlAM. The i>la.intiff in error took no better title to the property 
purchased at exécution sale than Peter McClellan had ; and said Peter Mc- 
Clellan, as apijears by'the record, had no title sulyeet to exécution, as aettled 
in the courts of the state of Texas long prier to plaintiff in error's jiurchase. 
See McClelland v. McClelland (Tex. Civ. App.l 37 S. W. 3r>0; Wood v. Mc- 
Clelland (Tex. Civ. App.) 53 S. W. 381 ; McClelland v. McClelland, 46 Tex. 
Civ. App. 26, 101 S. W. 1171. ïhe judgment of the Circuit Court is afflrmed. 



TEXAS CANNEE COAL CO. v. CONSUMERS' LIGNITE CO. (Circuit 
Court of Appeals, Fifth Circuit. Xovember 30. 1909.) No. 1,086. Appeal froni 
the Circuit Court of the United States for the Northern District of Texa.s. 
Beunett Ilill, for appellnnt. .T. M. McCormick, for appellee. Before PARDEE, 
McCORMICK. and SIIELBY, Circuit Judges. 

PER CURI.VM. The controversy in this case is over the amount of dama- 
ges to be recovered for lignite nnlawfully removed by the appellant from ap- 
pellee's land: the question being whcther the trespass was inadvertent or 
willful. We find that Lowery, the général manager, was the représentative of 
the appellant in determining how far nduing opérations sUould be carried ou 
and extended, and it was conceded that he had fiill knowledge of the trespass 
conunitted. See IT. S. v. Ute C«al & Coke Co., 15S Fed. 20, 85 O. C. A. 302. 
The decree of the Circuit Court is affirmed. 



TEXAS & P. RY. ,00. v. MORRIS et al. (Circuit Court of Appeals, Fifth 
Circuit. Xovember 16. 1909.) No. 1.917. In Error to the Circuit Court of the 
United States for the Eastern District of Texas. F. H. Prendergast, for 
plaintiff in error. S. P. Jones, for défendants in error. Before PARDEE, Mc- 
CORMICK, and SIIELBY, Circuit Judges. 

I'ER CURIAM'. Ali the assignments of error in tins case complain of er- 
roneous charges to the .jury; but the record shows no seasonable exceptions 
were taken in the court below, either to the .iud.ge's charge as a whole or to 
any part thereof. The judgment of the Circuit Court Is affirmed. 
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TRADERS' NAT. BANK v. RUMSEY et al. (Circuit Court of Appoals, 
Fiftii Circuit. NQyçnj],g], 3^^ 3909.) No. 3,083. Apijeal froni tlie Circuit Court 
of tlie United States for tlie Nortliern IJistrict et Texas. W. P. McLean, S. 
B. Cantey, and R. L. Carlocli. for appellant. Jolin W. Wrav, for api)ellees. 
Before FARDEE, McCORMICK, and SIIELBY, Circuit Jud^es. 

l'ER CURIAM. Tlie record shows tliat tlie transactions of Lee M. Runisey 
witli the Ft. Wortli Machine & Eouiidry Company, wherein the said foundry 
Company Issued flve promissory notes for the purchase of the stock of the said 
Ruuisey, and grauted its niorlgage upon ail the property of the comiiany to 
secure payment of the same, wen; prior to the ac(iuisition of interest by the 
appellants in this case, and that hy the recording of the mortgage according 
to law and otherwise a|)pellauts liad fuU notice of the sanie. The decree of 
the Circuit Court is affirined. 



UNITED STATES v. LECHENGER et al. (Circuit Court of Appeals. Fiffh 
Circuit. Novenilier 9, 1000.) No. 1.808. In Error to the District Court of the 
United States for tlie Western District of Texas. Chas. A. Boynton, for the 
United States. Winchester Kelso and Chas. W. Ogden, for défendants in er- 
ror. Before PARDEE, McCORMTCK, and SIIELBY, Circuit Judges. 

PER CURIAM. This case, brought by information In rem for the condein- 
nation of certain alleged smuggled goods. was tried on the claimants' plea «f 
former jeopardy by the court under a stipulation in writing waiving a .1ury. 
and the finding was gênerai in favor of the claimants. The assignnients of 
error suggest conclusions of law based upon the évidence. There was no find- 
ing of facts nor bill of exceptions showing the évidence or any rulings of the 
court in tlie progres.s of the trial, and the only (piestions reviewable are as to 
the sufficiency of the pleadings to warrant tlie .indgment of the court. The 
pleadings are sufhcient. and the judgiiient of the District Court is therefore 
affirmed. on authority of Coffey v. TTnited States. 110 U. S. 4.'îe, G Sup. Ct. 437, 
29 L. Ed. 684 ; United States v. McKee, Eed. Cas, No. 15,088. 



WILLIAM A. FORCE & CO., Inc.. v. BATES MACIT. CO. (Circuit Court of 
Appeals. Second Circuit. October 14, 1900.) No. 100. Apfieal from the Cir- 
cuit Court of the TTnitod States for the Eastern District of New York. For 
opinions below. see 100 Fcd. 047; 170 Fed. 440. Before LACOMBE, COXE, 
and WARD, Circuit .Tudges. 

PER CURIAM. Affirmed, without eosts, by consent. 
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